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{  2404.    G^eral  Principle ;  Intent  and  Expnssion; 

Subject,  Tenor,  and  Delivery. 
%  2405.    History  of  the  Principle. 

1.  Subject,  Terms,  Delivery,  in  GteneraL 

§  2406.  (a)  Subject  must  concern  Legal  Belations; 
Transactions  of  Jest,  Friendship,  Charity, 
and  Pretence. 

(6)  Terms  must  be  Definite;  Terms 
Implied  from  Conduct;  Document  Void 
for  Uncertainty. 

(c)  Act  must  be  Final;  (1)  Delivenr,  as 
applied  to  Deeds;  Conditions  Precedent; 
Escrows. 

§  2409.  Same:  (2)  Delivery,  as  applied  to  Nego- 
tiable Instruments. 

§  2410.  Same:  (3)  Delivery,  ss  Applied  to  Con- 
tracts in  general;  Conditions  Precedent 
and  Subsequent;  Assent  of  Third  Persons; 
Blanks;  Dates. 

§  2411.    Same:  (4)  Publication  as  applied  to  Wills. 

2.  Intent  and  Mistake,  as  Affecting  Sub- 

ject, Terms,  and  Delivery,  of  an  Act. 

§  2413.  Intention  and  Mistake  in  General; 
Modem  Test  of  Beasonable  Consequences, 
applied  to  Expressed  Intent 

2414.  (A)  Intent  not  to  be  Bound  at  all. 

2415.  {B)  Terms  of  an  Act;  (a)  Siffnine|  a  Com- 
pleted Document  ;  (1)  Inaividual  Mistake, 
not  known  to  or  induced  by  the  Second 
Party. 

§  2416.  Same:  (2)  Individual  Mistake  known  to 
or  induced  bv  the  Second  Party. 

§  2417.  Same:  (3)  'Mutual  Mistake;  General 
Principle. 

§  2418.  Same:  Mutual  Mistake  as  affecting  Bona 
Fide  Holders  for  Value. 

{  2419.  Same:  (6)  Signing  a  Document  having 
Blanks  or  Capable  of  Alteration ;  Writing 
one's  Name  not  as  a  Signature. 

§  2420.  (C)  Delivery  of  a  Document;  Escrow; 
Deeds  or  Negotiable  Instruments  de- 
livered  to  Bona  Fide  Holders,  contrary  to 
Intent  of  Maker. 

§  2421.  Unilateral  Acts;  Foregoing  Principles 
applied  to  Wills  and  Ballots. 

3.  Voidable  Acts. 

$  2428.  Motive  as  making  an  act  Voidable; 
Mistake,  Fraud,  Duress,  Infancy,  and 
Insanity. 

£.    ISTBORATXOH  OF  LSOAL  ACTS 

(Vabtutq  thb  Terms  of  an  IiiSTRtTiuirr). 

§  2425.    General  Theory  of  the  Bale  against  Vary* 

ing  the  Terms  of  an  Instrument, 
ft  2426.    Hutoiy  of  the  Bule. 


S  2427.    Official  Documents  (Surveys,   Appoint- 
ments, Assessments,  etc.). 


{ 


2.  Integration  of  Bilateral  Acts. 

2429.  No  Integration  at  all ;  Casual  Memoranda. 

2430.  Partial  Integration;  General  Test  for 
Applying  the  Bales ;  *'  Collateral  Agree- 
ments." 

§  24dL  Same:  Incorrect  Tests;  (a)  <*  Varying 
the  Terms  of  the  Writing;"  {b)  ''The 
Writing  is  the  Sole  Criterion ;''  (c)  Fraud, 
in  Pennsylvania. 

2432.  Beoeipts  and  Beleases  ;  Bills  of  Lading. 

2433.  Becital  of  Consideration  in  a  Deed. 

2434.  Warranty  in  a  Sale;  Insurance  Waiw 
ranties. 

§  2430.    Agreements  not  to  Sue,  or  not  to  Enforce, 

or  to  hold  Conditional  only. 
§  2436.    Agreements     of    Counterclaim,    Set-off, 

Benewal,  or  Mode  of  Payment. 
§  2437.    Agreement  to  hold  a  Deed  Absolute  as 

Security   only;    Agreement  to  hold  in 

Trust. 
§  2438.    Agreement   to  hold  as  Agent  or  Surety 

only. 

2439.  Fraud. 

2440.  Trade  Usage  and  Custom. 

2441.  Novation.  Alteration,  and  Waiver;  Sub- 
sequent Agreements. 

§  2442.  Miscellaneous  Applications  of  the  Bule  to 
admit  or  ezcluae  "Collateral^'  Agree- 
ments. 

§  2443.  Bule  applied  to  Negotiable  Instruments; 
General  rrinciple. 

§  2444.  Same:  (a)  Agreements  affecting  the  Ex- 
press Terms  of  the  Document. 

§  2445.  Same:  (b)  Agreements  affecting  the 
Implied  Ter 


ipi] 
lie 


lerms. 


§  2446.    Bule   binding   upon   the  Parties  to  the 

Document  only. 
§  2447.    Burden  of  Proof;  Who  must  Produce  the 

Document. 

3.  Integration  Beqnired  by  Law. 

2450.  At  Common  Law:  (1)  Judicial  Becords. 

2451.  Same:  (2)  Corporate  Acts  and  Becords; 
(3)  Negotiable  Instruments. 

§  2452.    Under  Statutes;  (1)  Wills;  (2)  Ballots; 

(3)  Insurance  Policies. 
§  2463.    Conclusive  Certificates,  distinguished. 

C.    SOLBMinZATIOH  OF  LboAL  AcTS. 

§  2454.  Writing  as  a  Formality;  Statute  of 
Frauds. 

§  2455.  Same:  Discharge  and  Alteration  of  Spe- 
cialties, etc. 

§  2456.  Other  Formalities  than  Writing;  Signa- 
ture, Seal,  Attestation,  Begistration, 
Stamp. 

D.    iRTBRFRBTATIOir  OF  LbOAL  AcTS. 

f  2458.  General  Nature  of  Interpretation;  Stand* 
ard  and  Sources  of  Interpretation. 

§2450.  Same:  ** Intention"  and  '< lieaning,'* 
distinguished. 


IZ 


CONTENTS. 


1.  standard  of  Interpretation. 

{  S461.    General   Principle ;   Four   Standards,  — 
Popular,  Local,  Mutual,  Individual, 
ale 


Principle. 

§  2463.  Same:  Application  of  the  Rule  to  Wills, 
Deeds,  etc. 

§  2464.  Usage  of  Trade  or  Locality,  when  to 
apply. 

§  2465.  Parties'  Mutual  Understanding;  Identi- 
fying a  Description. 

§  2466.  Individual  Party's  Meaning;  (1)  Deeds 
and  Contracts. 

§  2467.    Same:  (2)  Wills. 


2.  Sources  of  Interpretation. 

§  2470.  General  Principle:  AH  Extrinsic  Circom* 
stances  may  be  Considered. 

I  2471.    Exceptions  for  Declarations  of  Intention. 

§  2472.  Same:  (1)  Exception  for  Equivocation  or 
Latent  Ambiguity. 

I  2473.    Same:  Blanks  and  Patent  Ambiguities. 

I  2474.  Same:  (2)  Exception  for  Erroneous  De- 
scription. 

§  2475.  Same:  (3)  Exception  for  Rebutting  an 
Equity  (Legacies,  Advancements,  and 
Disinneritance). 

§  2476.  Falsa  Dttnonttratio  non  Noctt;  General 
Principle. 

I  2477.    Same:  Application  to  Deeds  and  Wills. 

§  2478.    Sundry  Rules;  Interpretation  of  Statutes. 


CHAPTEB  IiXXXVI. 

BOOK  II.  —  BY  WHOM  EVIDENCE  MUST  BE  PRESENTED 
(BURDEN  OF  PROOF;    PRESUMPTIONS). 

TITLE  L  — GENERAL  THEORY. 


I  2483.    Production  of  Evidence  by  the  Parties. 

§  2484.  Evidence  sought  by  the' Judge  ex  mero 
motu;  Questions  to  Witnesses  by  the 
Judge. 

§  2485.    Burden  of  Proof ;  (1)  First  Meaning:  Risk 
of  Non-persuasion. 
2486.    Same:  Test  for  this  Burden;    Negative 
and  Affirmative  Allegations;  Facts  pecu- 
liarly within  a  Party's  Knowledge. 

§  24S7.    Burden  of  Proof:  (2)  Second  1 
Duty  of  Producing  Evidence. 

2488.  Same:  Test  for  this  Burden. 

2489.  Shifting  the  Burden  of  Proof. 

2490.  Presumptions;    Legal  E£fect 
sumption. 

§  2491.  Same:  Presumptions  of  Law  and  Pre- 
sumptions of  Fact. 


Leanmg: 


of   a   Pre- 


§  2492.  Same:  Conclusive  Presumptions;  B^ 
buttable  Presumptions. 

§  2493.  Same:  Conflicting  Presumptions;  Coun- 
ter Presumptions. 

§  2494.  Same :  PHma  facie  Evidence ;  Sufficient 
Evidence  for  the  Jurj';  Scintilla  of  Evi- 
dence. 

§  2495.  Same:  Direction  of  a  Verdict,  Motion  for 
a  Nonsuit,  and  Demurrer  to  Evidence, 
distinguished. 

§  2496.  Same:  Waiver  of  Motion  by  subsequent 
Introduction  of  Evidence. 

§  2497.  Measure  of  Persuasion  ;  (1)  Proof  beyond 
a  Reasonable  Doubt;  Rule  for  Criminal 
Cases. 

§  2498.  Same:  (2)  Proof  by  Preponderance  of 
Evidence;  Rule  for  Civil  Cases. 


CHAPTEB  IiXXXVII. 

TITLE  II.— BURDENS  AND  PRESUMPTIONS  IN  SPECIFIC  ISSUES. 

2500. 


S  2500.    Sanity:  (1)  Testamentary  and  other  Civil 
Causes;  Suicide. 

2501.  Same:  (2)  Criminal  Causes. 

2502.  Undue  Influence  and  Fraud:  (1)  Testa- 
mentary Execution. 

§  2603.    Same:    (2)     Confidential    Relations    of 

Grantee  or  Beneficiary. 
§  2504.    Same  :(3)Fraudttlent  Conveyances  against 

Creditors. 
§  2505.    Marriage:  (1)  Consent,  from  Cohabitation 

or  Ceremony. 
§  2506.    Same:  ^)  Capacity,  as  affected  by  Inter- 
vening Death,  Divorce,  or  Marriage. 
§  2507.    Negligence  and  Accident:  (1)  (^ntriba- 

torv  Negligence. 
}  2508.    Same:  (2)  Loss  b^r  Bailee. 
§  2509.    Same:  (3)  Defective  Machines,  Vehicles, 

and  Apparatus. 
I  2510.    Same:  (4)  Death  by  Violence. 
§  2511.    Crimes :  (1)  Innocence,  Malice,  Intent, 

etc 

2512.  Same:  (2)  Self-Defence,  Alibi. 

2513.  Same:  (3)  Possession  of  Stolen  Goods. 

2514.  Same:  (4)  Capacity  (Infancy,  Intoxica- 
tion, Coverture). 

{  2515.    Ownership:  (1)  Possession  of  Land  and 
Personalty. 


§  2516.  Same:  (2)  Possession  of  Negotiable  In- 
strument. 

I  2517.    Payment:  (1)  Lapse  of  Time. 

\  2518.  Same:  (2)  Possession  of  Instrument  or 
Receipt. 

§  2519.  Execution  and  Contents  of  Document: 
(1)  Letters  and  Telegrams. 

§  2520.  Same:  (2)  Execution  of  Deeds  (Delivery, 
Date,  Seal,  Consideration). 

}  2521.    Same:  (3)  Ancient  Documents. 

§  2522.  Same:  (4)  Lost  Grant  or  other  Docu- 
ment. 

§  2523.  Same:  (5)  Will  (Execution  and  Revoca- 
tion). 

§  2524.  Same:  (6)  Spoliation  or  Suppression  of 
Documents. 


2525. 
2526. 

2527. 
2528. 
2529. 
2530. 

2531. 
2532. 
2538. 


Same:  (7)  Alteration  of  Documents. 

Gifte  (wife's   Separate   EsUte.  Child^s 

Advancement,  Child's  Services). 

Legitimacy. 

Chastity;  'Child-bearing. 

Identity  of  Person  (from  Name,  etc.). 

Continuity;  (1)  in  general  (Ownershipi 

Possession,  Residence,  Insanityi  eto.)« 

Same:  Life  and  Death. 

Same:  Survivonhip. 

Seaworthiness. 


CONTENTS. 


S2684. 

i  25d6. 
i  2536. 


Regnlariiy:  (1)  Perfonnance  of  Official 
Dntj  and  Regularity  of  Proceedings. 
Same:  (2)  Appointment  and  Authoritj  of 
Officersj  Incorooration. 
Similanty  of  Foreign  Law. 


2537.  GontractB. 

2538.  Statute  of  Limitations. 

2539.  Malicious  Prosecution. 

2540.  Sundiy  Presumptions  and  Burdens. 


CHAPTEB  IiXXXVm. 

BOOK   HL  — TO  WHOM  EVIDENCE  MUST  BE  PRESENTED 
(LAW  AND  FACT;  JUDGE  AND  JURY). 


2550.  Admissibility  of  Eyidence. 

2551.  Sufficiency  of  Evidence. 

2552.  Negligence. 

2553.  Reasonableness. 

2554.  Same:  Malicious  Prosecution. 


§  2555.    Facts  judicially  noticed ;  Trial  by  Inspeo« 
tion ;  Nid  Tiel  Record. 

2556.  Construction  of  Documents. 

2557.  Criminal  Intent. 

2558.  Foreign  Law. 

2559.  Local  Law. 


CHAPTEB  IiXXXIX. 

BOOK  IV.— OF  WHAT  PROPOSITIONS  NO  EVIDENCE  NEED 

BE  PRESENTED. 

TITLE  I. —JUDICIAL  NOTICE. 


2565. 
2566. 
2567. 

i  2568. 


I 


} 


1.  General  Principles. 

Theory  of  Judicial  Notice. 
Anomalous  Meanings. 
Effect  of  Judicial  Notice;  (1)  not  Con- 
clusive. 

Same:   (2)  Notice   must  be   requested; 
Pleading  a  Statute. 

2569.  Same:  (3)  Judge  may  investigate. 

2570.  Judicial    Notice    by    the    Jury's    own 
Knowledge. 

2.  Speoiflo  Facts  Noticed. 

2672.    Laws:  (1)  Domestic  SUtntes  and  Ordi- 
nances. 

2573.  Same:  (2)  Foreign  Law. 

2574.  Political  Facts:  (1)  International  Affairs; 
Seals  of  SUte. 


§  2575.  Same:  (2)  Domestic  Political  Organiza- 
tion; Boundaries,  Capitals,  etc. 

§  2576.  Same:  (3)  Domestic  Officials,  their  Iden- 
tity and  Authority;  Genuineness  of  Offi- 
ci&I  Documcntfl 

§  2577.  Same:  (4)  Official  Acts;  Elections,  Cen- 
sus. Legislative  Proceedings,  etc. 

§  2578.  Judicial  Proceedings:  (1)  Officers  and 
Rules  of  Court. 

§  2579.    Same :  (2)  Records  of  Proceedings. 

§  2580.  Notorious  Miscellaneous  Facts:  (1)  Com- 
merce, Industry,  History,  Natural  Sci- 
ence, etc. 

{  2581.    Same:   (2)  Times  and  Distances. 

{  2582.  Same:  (3^  Meaning  of  Words;  Names  of 
Intoxicatmg  Liquors. 


CHAPTEB  XO. 

TITLE  n.— JUDICIAL  ADMISSIONS. 


iS588.    Theory  of  Judicial  Admissions. 
8589.    Distinction  between  Judicial  Admissions, 
Pleadings,  and  Estoppels. 
f  8590.    Effect  ^  Judicial  Admissions :  (1)  Con- 
clusive upon  the  Party  making. 
{  8B9L    Same :  (2)  Exclusive  of  Evidence  by  the 

Party  benefiting. 
S  8698.    Same:  (8)  Yididity  as  a  Waiver  of  Un- 
constitntionality  of  other  Iil«gality. 


I  2593.    Same :  (4)  Effect  on  Subsequent  Trials. 

§  2594.  Form  and  Tenor  of  the  Admission ;  Who 
is  authorized. 

§  2595.  Avoiding  a  Continuance  bv  Judicial  Ad- 
mission ;  Testimony  of  an  Absent  Witness 
of  the  Opponent. 

§  2596.  Admissions  of  the  Chnuinenefls  of  a  Doc- 
ument. 


Tablb  ov  Statutes  Citbd 
Table  ov  Cases  •    •    •    • 
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LIST  OF  STATUTORY  COMPILATIONS  AND  LATEST  REPORTS 

AND  STATUTES  CONSULTED. 

I.  Statutes. 

The  titles  and  dates  at  the  compilations  of  statutes  referred  to  in  this  work,  and  the 
years  of  the  latest  session  laws  consulted  in  its  preparation,  are  shown  in  the  table  below. 
In  a  few  jurisdictions  new  official  revised  compilations  have  been  made  since  the  ma- 
terial  was  originally  collected  for  this  work,  but  the  usual  (and  culpable)  lack  of  a  table 
of  cross-references  in  the  new  revision  to  the  former  numbering  has  made  it  impracti- 
cable in  this  work  to  insert  the  new  numbering  in  every  instance ;  for  Massachusetts, 
however  (where  a  perfect  table  is  published),  and  for  South  Carolina,  the  citations  to  the 
revisions  of  1902  have  been  added.  The  large  number  of  statutory  citations  (some  nine 
thousand  in  all)  made  any  further  collation  of  the  new  numbering  impracticable ;  and 
the  examination  of  the  session  laws,  to  date  of  printing,  made  it  reasonably  certain  that 
the  legislative  changes  would  all  be  represented,  under  one  or  another  form  of  citation : 


Jnrifdiction. 


Title  And  Date  of  CompilAtion  Used. 


Date  ol  Latest 

Session  Laws 

Examined. 


Ekglakd 


Cahada : 

Dominion  .... 
British  Columbia  .  . 
Manitoba  .... 
New  Brunamck  •  . 
Newfoundland .  .  . 
Norlhweat  Territories 
Nova  Scotia      .    .    . 

Ontario 

Prince  Edward  Island 

Ukitbd  States  :' 

Alabama 

Alaska 

ArtsDona  .  •  •  •  . 
Arkansas  .... 
California    .... 


Colorado 


Columbia  (District)    . 

Connecticut  .... 
Delaware      .... 


Revised  Statutes  1886  .    .  . 

Revised  Statutes  1897  .    .  . 

Revised  Statutes  1902  .    .  . 

Consolidated  Statutes  1877  . 

Consolidated  Statutes  1892  . 
Consolidated  Ordinances  1898 

Revised  Statutes  1900  .    .  . 

Revised  Statutes  1897  .    .  . 

1 


Code  1897 

Carter's  Laws  of  Alaska  1900  (U.  S.  St.  1900,  March 

S  and  June  6) 

Revised  Statutes  1887;  Penal  Code  1887 

Sandels  and  Hill's  Digest  of  Statutes  1894  .  .  .  . 
Codes  1872;  Deering's  Supplements  1889,  Pomeroy's 

edition  of  1901  s 

Mills'  Annotated  Statutes  1891,  Supplement  1896,  and 

Codeof  Civil  Procedure  1896 

Abert  and  Lovejoy's  Compiled  Statutes  1894;  Code 

1901  (U.  S.  St.  1901,  c  854) 

General  Statutes  1887 

Revised  Statutes  1893 


1903 

1902 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1902 

1901 

1903 
1903 
1903 

1902 

1902 

1903 
1903 
1903 


^  There  being  no  compilation  here,  and  the  Evidence  Act  of  1889  having  codified  most  of  the 
rules,  no  complete  search  was  made  for  statutes  prior  to  1889,  except  that  those  of  1873  and  1887, 
dealimr  with  evidence,  were  collated  with  that  of  1889.  * 

'  The  Legislatures  in  most  States  meet  biennially,  so  that  the  laws  of  1902  were  in  such  cases 
sometimes  the  latest.    In  Alabama  the  laws  of  1903  had  not  come  to  hand  in  January,  1904. 

*  A  note  on  the  validity  of  the  Couunission's  amendments  of  1901  will  be  found  in  §  48& 
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LIST  OF  COMPILATIONS  CONSULTED. 


Jnriidictiioii. 


Title  and  Date  of  Gompi]«tio&  Uied. 


Datoof  Lateel 

fleaaion  Lawa 

Szamined. 


UviTSD  Statss: 
Florida    .    .    .    • 
Georgia    .    .    .    . 
Hawaii    .    .    •    . 

Idaho  

IllinoU  .  •  .  . 
Indiana  .  .  .  • 
Indian  Territory  A 

Iowa 

Kansas  .  .  •  , 
Kentuehf.    •    •    « 

Louieiana     •    •    . 


Maine .  .  • 
Maryland  . 
Maeeachueette 
Michigan .  . 
Minnesota 
Mississippi  , 

Missouri  ,    . 
Montana  .    . 
Nebraska 
Nevada    .    . 
New  Hampshire 
New  Jersey  . 
New  Mexico 
New  York    . 
North  Carolina 
North  Dakota 
Ohio    .    .    . 
Oklahoma 
Oregon     .    . 
Pennsylvania 
Philippine  Islands 
Porto  Rico,* 
Bhode  Island 
South  Carolina 
South  Dakota 
Tennessee 
Texas .    .    . 


United  States 
Utah  .  . 
Vermont 
Virginia  . 
Washington 
West  Virgini 
Wisconsin 
Wyoming 


Reyiaed  Statntea  1892 

Code  1895;  Van  Eppa' Supplement  1900 

Penal  Laws  1897;  Reviaed  CWil  Lawa  1897   .... 

Revised  Statatea.1887  ;  Conatitation  1899 

Reyiaed  Statutea  1874,  Hard'a  edition  of  1898    .    .    . 
Thornton'a  Reyiaed  Statutea  1897 

Eberaole'a  Annotated  Code  1897 

Webb's  General  Statutes  1897 

Carroll'a  Statutea  1899,  and  Codea  of  Ciyil  and  Crim- 
inal Procedure  1895,  edition  of  1900 

Saundera'  Revised  Civil  Code  1888;  Garland'a  Re- 
vised Code  of  Practice  1894  and  Supplement  1900; 
Wolff'a  Reviaed  Laws  1897 ;  Conatitution  1898   .    . 

Public  Statutea  1883,  Supplement  1895 

Poe's  Public  General  Laws  1888 ;  Supplement  1900    . 

Public  Statutes  1882;  Revised  Lawa  1902     .     .    .    . 

Miller's  Compiled  Laws  1897 

Wenzell,  Lane,  and  Tiffany's  General  Statutea  1894   . 

Thompaon,  Dillard,  and  Campbell'a  Annotated  Code 
1892 

Reviaed  Statutes  1899 

Saudera'  Codes  and  Statutes  1895  * 

Brown  and  Wheeler's  Compiled  Statutea  1899    .    .    . 

Baily  and  Hammond's  General  Statutea  1885     .    .    . 

Public  Statutea  1891 

General  Statutea  1896 

Compiled  Lawa  1897 

Birdaeye's  Revised  Statutes  1896 

Code  1883 ;  Long  and  Lawrence'a  Amendmenta  1897  . 

Revised  Codes  1895 

Batea'  Annotated  Reviaed  Statutea  1898 

Statutea  1893 

Hill'a  Codea  and  General  Lawa  1892 

Pepper  and  Lewia'  Digest  1896 

• 

General  Lawa  1896 

Reviaed  Statutea  1893;  Code  1902 

Grantham's  Statutea  1899 

Shannon's  Annotated  Code  1896 

Revised  Civil  Statutea  1895;  Penal  Code  1895;  Code 

of  Criminal  Procedure  1895 

Reviaed  Statutea  1878,  Snpplementa  1891, 1895  .    .    . 

Revised  Statutea  1898 

Statutea  1894 

Code  1897,  Supplement  1898 

Ballinger'a  Annotated  Codea  and  Statutea  1897  .    .    . 

Code  1891,  third  edition 

Sanborn  and  Berry man'a  Statutea  1898 

Reviaed  Statutea  1887 ^    .    .    . 


1903 
1903 
1901 
1903 
1903 
1908 

1902 
1903 

1902 


1902 
1903 
1902 
1903 
1903 
1903 

1902 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1902 
1903 
1903 
1908 


1903 
1903 
1903 
1908 

1903 
1903 
1908 
1902 
1903 
1903 
1903 
1903 
1903 


^  GoTemed  bj  Federal  and  Arkanaaa  atatutea,  and  by  Indian  law,  not  hers  conrideied. 
*  Thaaa  laws  are  not  here  conaidered,  being  chiefly  of  Spaniah  origin. 
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LIST  OF  LATEST  REPORTS  CONSULTED. 

II.  Reports. 

Most  of  the  citations  of  decisions  rendered  since  1893  have  been  taken  from  the 
reports  published  in  the  National  Reporter  System,  as  they  appeared  in  weekly  numbers. 
For  all  decisions  reported  since  the  beginning  of  that  System,  the  duplicate  citation  has 
been  added,  to  include  both  the  Official  Report  and  the  National  Reporter,  —  most  of 
these  duplicate  citations  being  furnished  through  the  courtesy  of  the  West  Publishing 
Company,  the  remainder  added  by  the  author  from  the  Blue  Books.  As  the  printing 
pi-ogressed,  the  duplicate  citations  of  the  Official  Reports  appearing  from  time  to  time 
were  obtained  from  the  Third  Labels  and  inserted  in  the  proof.  Thus  it  happens  that 
in  the  earlier  parts  of  the  book  most  of  the  citations  of  decisions  of  1903  are  to  the 
National  Reporters  only. 

The  printing  of  these  present  volumes  began  in  January,  1904,  and  occupied  a  full  year; 
it  was  therefore  desirable  to  set  a  definite  point  of  time  for  the  ending  of  citations  (instead 
of  inserting  current  late  cases  in  the  latter  portions  of  the  book  only),  in  order  that  those 
who  use  the  book  may  know  where  to  begin  in  bringing  the  later  citations  down  to  the 
date  of  their  consultation.  The  point  taken  was  therefore  that  volume  of  the  different 
National  Reporters  which  ended  nearest  to  January,  1904  ;  this  ranged  (dating  by  the 
weekly  issues)  between  November,  1903,  and  March,  1904.  Substantially,  then,  the  cita- 
tions come  down  to  the  beginning  of  1904.  The  latest  volumes  of  Reporters  consulted 
were  as  follows  : 


Atlantic  Reporter,  voL  55. 
Federal  Reporter,  toI.  125. 
Northeastern  Reporter,  vol.  68. 
Northwestern  Reporter,  vol.  96. 
Pacific  Reporter,  vol.  73. 


Southern  Reporter,  vol.  35. 
Southeastern  Reporter,  vol.  45. 
Southwestern  Reporter,  voL  76. 
Supreme  Court  Reporter,  voL  23. 


and  of  Official  Reports  not  covered  by  the  National  Reporter  System  : 
District  of  Columbia  Appeals,  voL  21.  |         Hawaii,  vol.  13. 

The  latest  volumes  of  English  and  Canadian  Reports  consulted  were  as  follows  : 


England,  Law  Reports  1903. 
Canada  (Dominion),  vol.  32. 
British  Columbia,  vol.  10,  pt.  1. 
Manitoba,  vol.  V2. 
New  Brunswick,  voL  34. 


Newfoundland,  vol.  5. 

Northwest  Territories,  vol.  6,  pts.  1,  8. 

Nova  Scotia,  voL  35. 

Ontario,  Law  Reports,  vol.  5. 

Prince  Edward  Island,  vol.  2. 


The  reports  of  the  Appellate  (intermediate)  Courts  in  Colorado,  Illinois,  Indiana,  Kan. 
8as,  New  York  (Supreme  Court),  ard  Texas,  have  not  been  cited,  except  on  interesting 
matters  for  which  there  is  scanty  authority ;  partly  because  their  rulings  are  not  final, 
and  partly  because  in  some  jurisdictions  they  are  expressly  made  not  binding  as  prece- 
dents. The  trial  rulings  of  Federal  District  Courts  since  the  creation  of  the  Circuit  Court 
of  Appeals  have  also  been  left  unnoticed  to  a  similar  extent. 

III.  Citation  of  this  Treatise. 

Citations  of  other  parts  of  this  treatise  are  made  herein  by  number  of  section  (§)  and 
number  of  note.    The  notes  are  numbered  continuously  within  each  section. 

Between  the  chapters,  and  between  main  subdivisions  of  each  chapter,  there  are  from 
one  to  five  (occasionally  more)  numbers  omitted ;  so  that  the  series  of  numbers  does  not 
read  consecutively  at  those  points.  This  is  not  an  inadvertence,  nor  a  sign  of  materials 
omitted ;  but  merely  a  mechanical  expedient  which  became  indispensable  in  working  upon 
a  bulky  manuscript  In  the  course  of  inserting  the  cross-references  (some  ten  thousand), 
a  great  number  of  the  references  obviously  had  to  be  made,  during  the  progress  of  the 
work,  to  portions  of  the  text  yet  unwritten ;  and  it  therefore  became  necessary  to  give  to 
these  topics  reference-numbers  beforehand.  In  order  to  allow  for  occasional  additions  of 
topics  in  the  course  of  the  work,  these  blanks  were  left  in  the  series.  A  reference  to  the 
California  Codes  will  show  that  this  expedient  is  not  without  precedent. 
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Book  I.    Paot  m :  EtJLES  OF  EXTRINSIC  POUCY 


CHAPTBR  TiXXTTT. 

(2175.  Genenl  Nature  of  these  Boles. 

TitlbI:   bulks  OF  ABSOLUTB 
EXCLUSION. 

S  2180.  Indeoencj. 

{  2181.  Impropriety  (Jadge»  Comiflel,  Juror). 


$  2182.  InconTenience  (Public  Beeords). 

§2183.  Blegalitjr;  (1)  Documeuts,  Chattels, 
Testimony,  obtained  by  Dlegal  Search,  Removal, 
or  Compiusion. 

§2184.  Same:  (2)  Documents  violating 
Stamp-Tax  Laws. 


§  2175.   General  Nature  of  theae  Riilea.    The  rules  of  admissibility  of  evi- 
dence, as  already  pointed  out  (ante^  §  ll),  fall  into  three  general  groups :  first, 
those  which  determine  the  probative  value,  or  Belevancy,  of  circumstantial 
and  testimonial  evidence,  —  that  is,  the  fundamental  quality  without  which 
no  evidential  data  are  to  be  allowed  to  be  considered  by  the  jury  (ante, 
§§  24-1168);  secondly,  those  Auxiliary  Rules  of  Probative  Policy  which 
impose  artificially  some  added  conditions  of  admissibility,  but  are  directed 
solely  to  improving  the  quality  of  proof  and  strengthening  the  probabilities 
of  ascertaining  the  truth  as  the  result  of  the  investigation  (ante,  §§  1171- 
2169)  ;  and,  thirdly,  the  present  group, — those  rules  which  rest  on  no  pur- 
pose of  improving  the  search  after  truth,  but  on  the  desire  to  consider  the 
requirements  of  Extrinsic  Policy.    They  forbid  the  admission  of  various  sorts 
of  evidence  because  some  consideration  extrinsic  to  the  investigation  of  truth 
is  regarded  as  more  important  and  overpowering.   The  rules  of  this  last  class 
thus  differ  from  those  of  the  second  class,  in  that  their  effect  is  to  obstruct, 
not  to  facilitate,  the  search  for  truth,  and  that  this  effect  is  consciously  ac- 
cepted as  less  harmful,  on  the  whole,  than  the  extrinsic  disadvantages  which 
would  ensue  to  other  interests  of  society  if  no  such  limitations  existed.    It 
ought  to  follow  that  no  limitation  of  the  present  nature  ought  to  be  rec- 
ognized unless  it  is  clearly  demanded  by  some  specific  important  extrinsic 
.  policy,  and  that  every  intendment  should  be  made  against  such  a  demand. 

The  most  natural  grouping  of  these  rules  of  Extrinsic  Policy  is  that  which 
regards  them  according  as  they  are  absolute  or  canditianaL    The  former  class 
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of  prohibitionB  are  enforced  by  the  Court  like  other  rules  of  evidence ;  the 
latter  are  applied  only  on  demand  of  the  person  who  is  supposed  to  be  affected 
in  his  interests  by  the  extrinsic  policy  in  question  and  to  be  protected  by  the 
rule  from  an  injury  to  that  interest  The  latter  class  of  rules  —  the  rules  of 
Privilege  —  have  features  in  common,  which  sharply  distinguish  them  from 
the  former.  The  former  class  is  small  in  number ;  indeed^  it  can  hardly  be 
said  that  there  are  any  definite  and  well-established  rules  of  exclusion  of  that 
type  ;  they  have  usually  been  discountenanced  in  judicial  opinion.  The  rules 
of  the  latter  class,  on  the  contrary,  are  numerous  and  well  established,  and 
affect  in  a  marked  degree  the  daily  course  of  proof  in  litigation. 

Title  I:  Rules  of  Absolute  Exclusion. 

§  2180.  Zndeoenoj.  The  notion  of  indecency  is  often  regarded  as  though 
it  were  an  absolute  quality  of  words^  and  actions.  In  truth,  it  is  merely  a 
relative  term.  "  Unto  the  pure,  all  things  are  pure,"  said  Paul.  Indecency 
depends  upon  the  spirit  and  purpose  of  the  utterance  or  the  act.  The  law 
punishes  what  it  calls  "  indecent  exposure  of  the  person " ;  but  it  has  no 
penalty  for  the  very  same  actions  when  done  in  the  presence  of  a  physician 
for  the  purpose  of  obtaining  his  medical  assistance.  The  utterance  of  vile 
words  of  slander  may  be  indecent  from  the  mouth  of  the  slanderer ;  but  the 
repetition  of  those  words  in  a  court  of  justice  by  the  witness  who  is  called  by 
the  injured  person  to  prove  them  in  his  action  for  redress  is  in  no  sense 
indecent  What  we  are  to  conclude,  then,  since  the  process  of  investigating 
the  truth  in  courts  of  justice  is  both  an  indispensable  and  a  dignified  function 
of  life,  is  that  no  utterances  or  acts  called  for  in  evidence  in  that  process  are 
to  be  prohibited  because  under  other  circumstances  they  might  be  charac- 
terized by  indecency.  In  other  words,  the  general  policy  of  discounte- 
nancing indecency  does  not  extend  to  the  exclusion  of  evidence  in  a  court 
of  justice. 

To  this  the  only  qualification  can  be  that,  if  utterances  or  acts,  which 
might  be  indecent  in  some  circumstances  and  might  therefore  excite  prurient 
attention  among  onlookers  at  a  public  occasion  and  lead  to  shame  and  em- 
barrassment in  the  person  of  whom  they  are  required  in  evidence,  are  not 
materially  useful  for  the  purpose  of  the  proof  in  hand,  they  may  be  dispensed 
with  and  prohibited ;  the  discretion  of  the  trial  Court  to  determine  the  exi- 
gency in  each  case.  This  limitation  upon  the  general  principle  is  a  fair  one» 
and  would  probably  find  general  judicial  recognition.  Its  application  would 
sometimes  take  the  extreme  form  (as  in  Lord  Mansfield's  ruling)  of  refusing 
to  entertain  at  all  a  specific  plea  or  cause  of  action ;  but  the  principle 
would  be  in  effect  the  same,  whether  it  resulted  in  a  rule  of  evidence  or  in  a 
rule  of  substantive  law.  Lord  Mansfield's  utterance  plainly  lays  down  both 
the  general  principle  and  its  qualification  : 

1765,  Mansfieldt  L.  C.  J.,  in  Dacosta  v.  Jones,  Gowp.  729  (refasing  to  allow  the  trial  of  a 
wager  as  to  the  sex  of  the  Chevalier  D'Eoq)  :  **  The  trial  of  this  cause  made  a  great  noisa 
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all  over  Europe  ;  and,  from  the  oomments  made  upon  it,  and  farther  consideration,  I  am 
sorry  that  I  did  not  at  once  yield  to  the  consideration  that  it  led  to  indecent  evidence, 
and  was  injurious  to  the  feelings  and  interests  of  a  third  person.  I  am  sorry,  likewise, 
that  the  witnesses  subpcenaed  had  not  been  told  they  might  refuse  to  give  evidence  if 
they  pleased.  But  no  objection  to  their  being  examined  was  made  by  the  counsel  for 
the  defendant,  nor  did  any  of  themselves  apply  for  protection  or  hesitate  to  answer.  .  .  . 
Mere  indecency  of  evidence  is  no'  objection  to  its  being  received  when  it  is  necessary  to 
the  decision  of  a  civil  right  or  criminal  liability.  Upon  this  ground  we  think  that  Mr* 
J.  Burnet  was  wrong  in  refusing  to  try  the  case  before  him  where  a  young  lady  brought 
an  action  of  slander  for  saying  that  she  had  a  defect  in  her  person  which  unfitted  her  for 
marriage,  and  the  defendant  alleged  in  his  plea  that  she  had  such  a  defect ;  for  there,  if 
the  statement  was  false,  the  plaintiff  had  received  a  grievous  injury,  for  which  she  was 
entitled  to  exemplary  damages ;  and,  if  it  was  true,  the  defendant  ought  to  have  been 
freed  from  the  charge  of  a  malicious  lie,  however  he  might  still  be  liable  to  censure  for 
indelicately  proclaiming  the  truth.  But  if  it  had  been  merely  an  action  on  a  wager 
whether  the  young  lady  had  such  a  defect,  it  would  have  been  nearly  the  present  case.  ... 
Here  is  a  person  who  represents  himself  to  the  world  as  a  man,  is  stated  on  the  record  to  be 
*  Monsieur  le  Chevalier  D'Eon,'  has  acted  in  that  character  in  a  variety  of  capacities,  and 
has  his  reasons  and  advantagea  in  so  appearing.  Shall  two  indifferent  people,  by  a  wager 
between  themselves,  try  whether  he  is  a  cheat  and  impostor,  and  be  allowed  to  subpoena 
all  his  intimate  friends  and  confidential  attendants  to  give  evidence  that  will  expose  him 
all  over  Europe ?    Such  an  inquiry  is  a  disgrace  to  judicature."  ^ 

§  2181.  Impropriety  (Judge,  ConiiBel,  Juror).  In  the  case  of  certain  offi- 
cers of  justice,  it  has  sometimes  been  argued  that  their  appearance  as  wit- 
nesses would  be  a  violation  of  the  policy  applicable  to  their  profession  or 
function : 

(1)  A  jvdge,  it  has  been  argued,  should  not  become  a  witness,  because  of 
the  difficulty  of  reconciling  the  due  exercise  of  his  functions  as  judge  and  as 
witness  {anUy  §  1909). 

(2)  A  counsel  or  attorney ,  it  has  been  thought,  should  not  appear  as  wit- 
ness, except  in  unavoidable  necessity,  because  (among  other  reasons)  of  the 
danger  which  this  practice  would  involve  of  a  loss  of  public  confidence  in  the 
integrity  of  the  profession  (am^,  §  1911). 

(3)  A  juror  J  it  has  been  argued,  should  not  be  a  witness,  because  of  the  in- 
consistency of  the  two  functions  (antey  §  1910).  Whether  the  other  rule 
about  jurors,  that  they  shall  not  testify  to  the  doings  of  the  jury-room  (if 
this  be  a  rule  of  evidence  at  all),  is  a  rule  of  the  present  sort,  is  open  to 
question  (jpost^  §  2352). 

• 

^  1765,  Dacosta  v.  Jones,  Cowp.  729   (ao-  with  her  husband  during  that  week  was  excluded, 

tion  on  a  wager  as  to  the  sex  of  the  Chevalier  on  groands  of  "  public  policy  " ;  as  to  this,  if 

D'Eon,  a  French  person  who  in  male  attire  had  it  was  material  as  being  inconsistent  with  her 

frequented  race-courses,  fought  duels,  etc.,  in  testimony,  it  should  be  received,  just  as  the  fact 

England  ;  testimony  of  many  who  had  been  con-  of  sexual  intercourse  is  always  provable  when 

fidentially  employed  by  the  Chevalier  was  re-  material ;  but  if  the  fact  was  not  relevant,  it 

ceived,  and  a  verdict  for  the  plaintiff  —  who  bet  should  have  been  excluded  on  that  ground ;  the 

on  the  femsde  sex  —  was  given;  but  the  whole  ruHng  is  unsound) ;  1811,  Fall  t;.  Overseers,  3 

inquiry  was  declared  improper  and  iudgment  Mumf.  495,  502,  506  (admissible  where  "  neces- 

rendered  for    the    defendant;  quoted  supra)  \  sary  to  effectuate  the  purposes  of  justice  " ;  here, 

1900,  Renand  v.  Bay  City,   124  Mich.  29,  82  intercourse  of  third   persons  with  a  bastardy 

N.  W.  617   (a  wife  suing  for  personal  injury  complainant).    For  further  applications  of  the 

testified  to  a  miscarriage  within  a  week  there-  principle,  see  the  citations  under  autoptic  pro- 

idter;  a  question  whether  she  bad  intercourse  lerence,  or  real  evidence  (ante,  §  1159). 
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§  2182.  Inconveiiienoe  (Publio  Records).  The  removal  of  public  records 
from  their  proper  place  of  custody,  to  be  used  as  evidence  in  court,  is  attended 
with  danger  of  loss  and  mutilation  of  the  records  and  with  delay  and  annoy- 
83106  to  those  who  are  entitled  to  consult  them  and  those  who  are  charged 
with  preparing  them.  For  these  reasons,  and  especially  since  the  purpose  of 
proof  can  usually  be  as  well  served  by  a  copy.  Courts  have  often  laid  down  a 
rule  forbidding  the  use,  as  evidence,  of  the  originals  of  public  records.  •  To 
what  extent  the  present  rule  of  policy  makes  such  a  prohibition  can  be  better 
examined  elsewhere  (post,  §  2373),  where  the  rule  as  to  Official  Secrets  comes 
to  be  discriminated  from  the  present  rule.  It  is  to  be  noted  that,  so  far  as 
the  illegality  of  the  removal  of  the  document  is  concerned,  there  is  concededly 
no  objection  on  that  score  {post,  §  2183). 

§  2183.  Illegality:  (l)  Docnments,  Chattels,  Testimony,  obtained  by 
Illegal  Search,  Removal,  or  Compulsion.  Necessity  does  not  require,  and 
the  spirit  of  our  law  does  forbid,  the  attempt  to  do  justice  incidentally  and 
to  enforce  penalties  by  indirect  methods.  An  employer  may  perhaps  suita- 
bly interrupt  the  course  of  his  business  to  deliver  a  homily  to  his  office-boy 
on  the  evils  of  gambling  or  the  rewards  of  industry.  But  a  judge  does  not 
hold  court  in  a  street-car  to  do  summary  justice  upon  a  fellow-passenger  who 
fraudulently  evades  payment  of  his  fare ;  and,  upon  the  same  principle,  he 
does  not  attempt,  in  the  course  of  a  specific  litigation,  to  investigate  and 
punish  all  offences  which  incidentally  cross  the  path  of  that  litigation. 
Such  a  practice  might  be  consistent  with  the  primitive  system  of  justice 
under  an  Arabian  sheikh ;  but  it  does  not  comport  with  our  own  system  of 
law.  It  offends,  in  the  first  place,  by  trying  a  violation  of  law  without  that 
due  complaint  and  process  which  are  indispensable  for  its  correct  investiga- 
tion. It  offends,  in  the  next  place,  by  interrupting,  delaying,  and  confusing 
the  investigation  in  hand,  for  the  sake  of  a  matter  which  is  not  a  part  of  it. 
It  offends,  further,  in  that  it  does  this  unnecessarily  and  gratuitously ;  for 
since  the  persons  injured  by  the  supposed  offence  have  not  chosen  to  seek 
redress  or  punishment  directly  and  immediately,  at  the  right  time  and  by  the 
proper  process,  there  is  clearly  no  call  to  attend  to  their  complaint  in  this 
indirect  and  tardy  manner.  The  judicial  rules  of  evidence  were  never 
meant  to  be  an  indirect  process  of  punishment.  It  is  not  only  anomalous 
to  distort  them  to  that  end,  but  it  is  improper  (in  the  absence  of  express 
statute)  to  enlarge  the  fixed  penalty  of  the  law,  that  of  fine  or  imprisonment, 
by  adding  to  it  the  forfeiture  of  some  civil  right  through  loss  of  the  means 
of  proving  it. 

For  these  reasons,  it  has  long  been  established  that  the  admissibility  of 
evidence  is  not  affected  by  the  illegality  of  the  means  through  which  the 
party  has  been  enabled  to  obtain  the  evidence.  The  illegality  is  by  no 
means  condoned;  it  is  merely  ignored: 

1841,  Wilde,  J.,  in  Com.  v.  Dana,  2  Mete.  829 :  "  Admitting  that  the  lottery  tickets 
and  materials  were  illegally  seized,  still  this  is  no  legal  objection  to  the  admission  of 
them  in  evidence.    If  the  search  warrant  were  illegal,  or  if  the  officer  serving  the  warrant 
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exceeded  his  aothority,  the  party  on  whose  complaint  the  warrant  issued,  or  the  officer, 
would  be  responsible  for  the  wrong  done.  But  this  is  no  good  reason  for  excluding  the 
papers  seized,  as  evidence,  if  they  were  pertinent  to  the  issue,  as  they  unquestionably 
were.  When  papers  are  offered  in  evidence  the  Court  can  take  no  notice  how  they  were 
obtained,  —  whether  lawfully  or  unlawfully,  —  nor  would  they  form  a  collateral  issue  to 
determine  that  question/' 

1875,  Sckolfield,  J.,  in  Stevison  v.  Earnest,  80  HI.  513,  518 :  <*  It  is  contemplated,  and 
such  ought  ever  to  be  the  fact,  that  the  records  of  Courts  remain  permanently  in  the 
places  assigned  by  the  law  for  their  custody.  It  does  not  logically  follow,  however,  that 
the  records,  being  obtained,  cannot  be  used  as  instruments  of  evidence ;  for  the  mere  fact 
of  [illegally]  obtaining  them  does  not  change  that  which  is  written  in  them.  .  .  .  Sup- 
pose the  presence  of  a  witness  to  have  been  procured  by  fraud  or  violence,  while  the 
party  thus  procuring  the  attendance  of  the  witness  would  be  liable  to  severe  punishment, 
surely  that  could  not  be  urged  against  the  competency  of  the  witness.  If  it  could  not, 
why  shall  a  record,  although  illegally  taken  from  its  proper  place  of  custody  and  brought 
before  the  Court,  but  otherwise  free  from  suspicion,  be  held  incompetent?'* 

1807,  Liunphin,  P.  J.,  in  WiUiarM  v.  State,  100  Ga.  511,  28  S.  £.  624 :  <«  As  we  under- 
stand it,  the  main,  if  not  the  sole,  purpose  of  our  constitutional  inhibitions  against  un- 
reasonable searches  and  seizures,  was  to  place  a  salutary  restriction  upon  the  powers  of 
government.  That  is  to  say,  we  believe  the  framers  of  the  constitutions  of  the  United 
States  and  of  this  and  other  States  merely  sought  to  provide  against  any  attempt,  by 
legislation  or  otherwise,  to  authorize,  justify,  or  declare  lawful,  any  unreasonable  search 
or  seizure.  This  wise  restriction  was  intended  to  operate  upon  legislative  bodies,  so  as  to 
render  ineffectual  any  effort  to  legalize  by  statute  what  the  people  expressly  stipulated 
could  in  no  event  be  made  lawful ;  upon  executives,  so  that  no  law  violative  of  this 
constitutional  inhibition  should  ever  be  enforced ;  and  upon  the  judiciary,  so  as  to  render 
it  the  duty  of  the  Courts  to  denounce  as  unlawful  every  unreasonable  search  and  seizure, 
whether  confessedly  without  any  color  of  authority,  or  sought  to  be  justified  under  the 
guise  of  legislative  sanction.  For  the  misconduct  of  private  persons,  acting  upon  their 
individual  responsibility,  and  of  their  own  volition,  surely  none  of  the  three  divisions  of 
government  is  responsible.  If  an  official,  or  a  mere  petty  agent  of  the  State,  exceeds  or 
abuses  the  authority  with  which  he  is  clothed,  he  is  to  be  deemed  as  acting,  not  for  the 
State,  but  for  himself  only ;  and  therefore  he  alone,  and  not  the  State,  should  be  held 
accountable  for  his  acts.  If  the  constitutional  rights  of  a  citizen  are  invaded  by  a  mere 
individual,  the  most  that  any  branch  of  government  can  do  is  to  afford  the  citizen  such 
redress  as  is  possible,  and  bring  the  wrongdoer  to  account  for  his  unlawful  conduct.  .  .  . 
Whether  or  not  prohibiting  the  Courts  from  receiving  evidence  of  this  character  would 
have  any  practical  and  salutary  effect  in  discouraging  unreasonable  searches  and  seizures, 
and  thus  tend  towards  the  preservation  of  the  citizen's  constitutional  right  to  immunity 
therefrom,  is  a  matter  for  legislative  determination."  ^ 


^Accord:  Eng, :  1723,  Bishop  Atterburj's 
Trial,  16  How.  St.  Tr.  495,  629  (the  Crown  hav- 
inff  obtained  treasonable  letters,  imputed  to  the 
duendant,  by  intercepting  the  mails  under  au- 
thority of  a  statute,  questions  directed  to  dis- 
corer  whether  that  authority  had  been  properly 
followed  in  so  doing  were  not  allowed);  1740, 
Jordan  v.  Lewis,  2  Stra.  1122, 14  East  306,  note 
(nudidous  prosecntion ;  copy  of  indictment  ad- 
mitted, though  the  order  granting  it  was  to  an- 
other person ;  '*  nor  could  the  Court  take  notice 
in  what  manner  it  was  obtained  " ) ;  1811,  Legatt 
V.  Tollerrey,  14  East  302  (similar;  <*if  the  offi- 
cer shall,  even  without  authority,  have  given  a 
copy  of  the  record,"  it  is  admissible,  although  it 
were  "  surreptitiously  obtained  " ) ;  1814,  Stock- 
fleth  V.  De  xastet,  4  Camp.  11  (certain  former 


testimony  was  said  to  have  been  obtained  by 
breach  of  trust :  "  What  is  proved  to  have  been 
written  or  signed  by  any  of  the  defendants,  I 
must  admit  as  evidence  against  them,  without 
considering  how  it  was  obtained  " ) ;  1826,  R.  u. 
Derrington,  2  C.  &  P.  419  (the  turnkey  promised 
to  post  a  letter  of  the  accused,  but  instead  handed 
it  to  the  authorities) ;  1827,  Caddy  v.  Barlow, 
1  Man.  &  Ry.  275,  277  (malicious  prosecution ; 
copy  of  an  indictment  receivable,  though  not 
procured  according  to  law,  "  without  inquiry  to 
the  mode  by  which  he  became  possessed  of  it " ) ; 
1849,  R.  V.  GranateUi,  7  State  Tr.  k.  s.  979,  987 
(document  taken  by  the  police  illegally) ;  1854, 
Phelps  V.  Prew,  3  E.  &  B.  430.  437,  441,  per 
Crompton,  J.  (pieceding  doctrine  approved) ; 
Can, :  1886,  B.  v,  Doyle,  12  Out.  350  (liquors 
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Two  other  principles,  however,  must  be  discriminated  in  their  operation, 
(a)  Official  records  are  sometimes  excluded  because  the  matter  contained  in 


obtained  by  onlawfal  search) ;  Ala, :  1 887, 
Chastaing  v.  State,  83  Ala.  29,  3  So.  304  (pistol 
found  on  searching  defendant,  admitted,  irre- 
spective of  legality  of  search) ;  1893,  Shields  v. 
State,  104  id.  35,  41,  16  So.  85  (similar) ;  1897, 
Scott  V.  State,  1 13  id.  64,  21  So.  425  (carrying  a 
concealed  weapon ;  illegality  of  the  search  by 
the  officer  testifying  to  it,  immaterial) ;  1896, 
Starchman  v.  State,  62  Ark.  538,  36  S.  W. 
940  (tools  found  by  officers  searching  defend- 
ant's house,  admitted  irrespective  of  legality  of 
search) ;  Cal.:  1896,  People  v.  Alden,  113  t)al. 
264,45  Pac.  327  (judgment-roU  improperly  re- 
moved for  use  as  evidence) ;  Conn, :  1896,  State 
V,  Griswold,  67  Conn.  290,  34  Atl.  1047  (seizure 
of  papers  by  a  trespass  on  premises) ;  Ga. :  1 857, 
Wood  V.  McGuire,  21  Ga.  576,  582  (papers  im- 
properly ordered  to  be  given  up) ;  1897,  W illiama 
V.  State,  100  id.  511,  28  S.  £.  624  (liquors  found 
by  illegal  search,  admitted ;  repudiating  the  con- 
trary 5>iter  intimation  in  Rusher  v.  State,  94  id. 
363,  21  S.  E.  593 ;  quoted  supra) ;  1901,  Sanders 
V,  State,  113  id.  267,  38  S.  E.  841 ;  1903,  Jackson 
V.  State,  —  id.  —  ,  45  S.  £.  604  (stolen  goods 
found  by  illegal  search) ;  ///.;  1875,  Stevison  v. 
Earnest,  80  111.  513,  517  (records  illegally  re- 
moved from  court ;  quoted  supra) ;  1 891 ,  Giudrat 
v.  People,  138  id.  103,  105,  27  N.  £.  1085  (bu> 
ceny;  articles  obtained  by  a  detective's  search 
of  defendant's  rooms  without  a  warrant,  ad- 
mitted);  1892,  Siebert  v.  People,  143  id.  571, 
583,  32  N.  E.  431  (similar;  here, letters) ;  1894, 
Trask  v.  People,  151  id.  523,  38  N.  E.  248  (simi- 
lar ;  here,  papers) ;  7a. ;  1 897,  State  v.  Van 
Tassel,  103  la.  6,  72  N.  W.  497,  semble  (papers 
taken  by  illegal  search) ;  1901,  Sullivan  i;.  Nicou- 
Un,  —  id.  — ,  84  N.  W.  978  (iUegal  order  {for 
inspection  of  premises) ;  La. :  1898,  State  v, 
Benard,  50  La.  An.  662,  23  So.  894  (letter  given 
to  a  trusty  in  jail  for  mailing,  and  by  him 
handed  to  officials ) ;  Me, :  1876,  State  v.  Gorharo, 
60  Me.  270,  272  (admissible,  "  whether  it  is  or 
not  improperly  taken  from  the  office  where  the 
law  requires,  as  in  this  case,  that  it  shall  be  con- 
stantly kept " ;  said  of  an  internal-revenue  rec- 
ord-book);  Mass,:  1838,  F^unce  v.  Gray,  21 
Pick.  243,  246  (deposition  of  defendant,  taken 
in  perpetuam,  admitted,  regardless  whether  it 
had  been  **  unfairly  obtained  "  by  a  "  perversion 
and  abuse  "  of  the  statutory  process) ;  1841,  Com. 
V.  Dana,  2  Mete.  329  (quoted  supra) ;  1850,  Com. 
V.  Certain  Lottery  Tickets,  5  Cush.  369, 374  (ap 
proving  Com.  v.  Dana) ;  1862,  Com.  v.  Certam 
Intox.  Liquors,  4  All.  593,  600  (officer's  miscon- 
duct in  executing  process  does  not  exclude  his 
testimony  based  on  knowledge  thus  obtained) ; 
1872,  Com.  V,  Welsh,  110  Mass.  359  (similar) ; 
1882,  Com.  V.  Taylor,  132  id.  261  (simihir,  for  a 
medical  officer  making  an  unauthorized  autopsy) ; 
1885,  Com.  V.  Henderson,  140  id.  303,  5  N.  E.  832 
(Uke  Com.  v,  Welsh) ;  1 889,  Com.  v,  Keenan, 
148  id.  470,  472,  20  N.  E.  101  (similar) ;  1892, 
Com.  V,  Ryan,  157  id.  403,  405,  32  N.  £.  349 
(ballots  admitted,  irrespective  of  the  process  of 
obtaining  them) ;  1893,  Com.  r.  Tibbetts,  ib.  519, 
621,  32  N.  £.  910  (letters  obtained  by  search 


under  warrant  for  search  of  husband's  premises 
for  liquor) ;  1893,  Com.  v.  Hurley,  158  id.  159, 33 
N.  £.  342  (police  officers  unlawfully  arresting, 
allowed  to  testify  to  what  they  found);  1893, 
Com.  V.  Byrnes,  ib.  172,  174,  33  N.  £.  343  (but- 
ter-sample, admitted,  irrespective  of  the  legality 
of  obtaining  it) ;  1894,  Com.  v.  firelsford,  161 
id.  61,  36  NT  E.  677  (like  Com.  v.  Welsh) ;  1895, 
Com.  V,  Welch,  163  id.  373, 40  N.  E.  103  (unlaw- 
ful search  of  the  person  for  liquor) ;  1895,  Com. 
V.  Acton,  165  id.  11,  42  N.  E.  329  (Ulegal  search 
for  liquor  by  officers) ;  1896,  Com.  v.  Smith,  166 
id.  370,  44  N.  E.  503  (unlawfully  seized  gamins 
implements) ;  Mich. :  1894,  Cluett  v.  Rosenthal, 
100  Mich.  193,  197,  58  N.  W.  1009  (testimony 
admitted  to  the  contents  of  books,  by  one  who 
saw  them  while  they  were  in  the  sheriff's  posses- 
sion under  an  unauthorized  attachment) ;  Mo, : 
1895,  State  v,  Pomeroy,  130  Mo.  489,  497,  32 
S.  W.  1002  (lottery  tickets  seized  by  officers  from 
defendant's  desk  and  on  his  person,  without  a 
search-warrant);  N.  H.:  1858,  State  v.  Flynn, 
36  N.  H.  64  (liquor  found  on  defendant's  prem- 
ises by  officers  searching  under  a  warrant,  ad- 
mitted, irrespective  of  the  legality  of  the  search) ; 
1895,  State  v.  Sawtelle,  66  id.  488,  32  Atl.  831, 
semble  ^a  telegram  claimed  by  the  company  to 
be  privileged  was  ordered  to  be  produced,  and  as 
to  the  defendant  it  was  held  that  "the  method  of 
procuring  the  telegrams  did  not  concern  him  ") ; 
N.  Y. :  1903,  People  v.  Adams,  176  N.  Y.  35 1 ,  68 
N.  E.  636  (seizure  of  papers  under  a  search-war- 
rant); Or.:  1901,  State  o.  McDaniel,  —  Or.—, 
65  Pac  520  (letter  seized  on  defendant's  person) ; 
S.  C. :  1893.  State  v.  Atkinson  40  S.  C.  363, 371, 
18  S.  E.  1021  (papers  taken  from  defendant's 
house  by  trespass) ;  U.  S.:  1899,  Bacon  v.  U.  S., 
38  C.  C.  A.  37, 97  Fed.  35  (letter  of  a  bank-presi- 
dent illegally  obtained  by  the  State  receiver  and 
handed  to  the  U.  S.  marshal) ;  Vt.:  1891,  State 
V.  Mathers,  64  Vt.  101,  23  Atl.  590  (letter  ob- 
tained surreptitiously ;  **  the  Court  can  take  no 
notice  of  how  they  were  obtained,  whether  le- 
gaUy  or  illegally  ") ;  1899,  Barrett  v.  Fish,  72  id. 
18,  47  Atl.  174  ("A  court  of  law  will  take  no 
notice,  on  trial  of  a  respondent,  how  letters  or 
other  papers  offered  in  evidence  were  obtained, 
for  the  purpose  of  determining  their  admissibility 
in  evidence  ") ;  1901,  State  v.  Slamon,  73  id.  212, 
50  Atl.  1097  (general  principle  conceded);  W, 
Va.:  1882,  State  v.  Douglass,  20  W.  Va.  770, 
791  (improper  conduct  of  the  landlord  of  the 
defendant's  counsel  in  searching  the  latter's 
trunk  during  his  absence,  or  "any  improper 
means  they  may  have  used,"  held  not  to  exclude 
the  fact  of  finding  apistol) ;  1897,  State  v.  Cross, 
44  id.  315,  29  S.  £.  527  (pistol  discovered  by 
illegal  search  of  the  defendant,  admissible) ;  1 902, 
State  V.  Edwards,  51  id.  220,  41  S.  E.  429  ("  If  it 
was  an  illegal  seizure,  that  is  no  objection  to  the 
use  of  the  papers  as  evidence,  they  being  proper 
evidence  in  the  case  in  other  respects  "). 

Contra:  1885,  Boyd  v.  U.  S.,  116  U.  S.  616, 
618,  6  Sup.  524  (documents  obtained  from  the 
accused,  by  official  seizure  unlawful  under  the 
Fourth  Amendment  prohibiting  unreasonable 
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them  is  privileged  from  disclosure,  or  because  their  custodians  are  not  amen- 
able to  process  (post,  §  2373).* 

(b)  Sdf-cnminating  documents,  or  other  evidence,  obtained  from  an  ac- 
cused person,  may  be  excluded,  not  because  of  the  illegal  nature  of  the  search 
or  other  act  by  which  they  were  obtained,  but  because  the  privilege  against 
i9elf-crimination  involves  their  exclusion  (post,  §  2264). 

§  2184.  Same :  (2)  Doouments  Tiolatixig  Stamp-Tax  Laws.  By  statutes 
existing  for  three  generations  past  in  England,^  and  by  two  Federal  statutes, 
passed  at  different  times  for  temporary  purposes  of  revenue,*  it  was  provided 
that  a  document  not  duly  garnished  with  the  required  revenue-stamp  should 
not  be  receivable  in  evidence.  The  policy  of  these  statutes  was  a  poor  one, 
for  the  reasons  already  stated  (ante,  §  2185).^  Their  application  depends  so 
much  upon  the  precise  wording  of  the  different  statutes  that  the  English 
rulings  are  of  little  value  in  the  interpretation  of  our  statutes.^  In  the 
United  States,  the  Courts  of  the  individual  States  ruled  with  practical  una- 
nimity that  the  Federal  statutes  did  not  effect  the  exclusion  of  unstamped 
documents  in  trials  in  the  State  Courts,  first,  because  the  Federal  Congress 
has  no  constitutional  power  (ante,  §  6)  to  regulate  the  rules  of  evidence  in 
the  State  Courts  ^  (though  this  was  in  only  a  few  Courts  made  the  ground  of 
decision),  and,  secondly,  because  the  statutes  did  not  expressly  purport  to 
make  a  rule  for  any  but  the  Federal  Courts.^  The  application  of  the  statutes 
has  usually  been  sufl&ciently  indicated  by  their  wordsJ 


searches  and  aeiznre,  not  admissible ;  nnsatis- 
factoiy  opinion;  the  case  is  farther  examined 
post,  §  2264). 

For  an  analogous  principle,  see  the  doctrine 
about  admitting,  a  confession  obtained  by  fraud, 
<inte,  §  841. 

For  the  role  as  to  confessions  made  by  an  ac- 
-ciised  on  an  illegal  examinaiion  before  a  magistrate, 
aee  ante,  §§  849,  852. 

'  One  practical  difference  is  that  a  docnment 
might  be  receiyable  though  illegallj  removed 
irom  another  conntj,  and  yet  the  production 
•could  not  hare  been  compellable;  e.  o.  1848, 
•Sayer  v.  Glossop,  12  Jur.  464,  Parke,  B. 

^  Consolidated  in  1870,  St.  3d  &  34  Vict  c  97, 
and  in  1891,  St.  54  &  55  Vict  c  39,  §  14. 

*  St.  1862,  July  1,  as  amended  by  St.  1864, 
June  30,  §§  152,  158,  163;  St.  1898,  June  13, 
«.  448,  §§  6,  13,  14,  30  Stat.  448,  repealed  by  St. 
1902,  April  12,  c.  500,  §  7,  32  Stat.  96. 

*  See  the  recommendations  in  the  Second 
Beport,  1853,  of  the  Common  Law  Practice  Com- 
mission, p.  26. 

*  Citations  of  the  English  cases  may  be  found 
in  the  f oUowing  places :  1 825,  Hawkins  v.  Warre, 
^  B.  &  C.  690;  1878,  Marine  InTestment  Co.  v. 


Haviside,  L.  R.  5  H.  L.  624;  1868,  McAfferty  v. 
Hale,  24  la.  355 ;  Best,  Evidence,  8th  ed.,  §  230. 

■  1868,  Craig  v,  Dimock,  47  HI.  308;  1866, 
Hunter  v.  Cobb,  1  Bush  239.  The  only  ruling 
of  a  State  Court  to  the  contrary  is  said  to  be 
Turnpike  Co.  v.  McNamara,  72  Pa.  278  (1872), 
where  Sharswood  and  Thompson,  JJ.,  dissented. 

*  The  following  cases  collect  the  authorities  : 
1897,  Trowbridge  v.  Addoms,  23  Colo.  518,  48 
Pac.  535 ;  1901,  Garland  v.  Gaines,  73  Conn.  662, 
49  Atl.  19 ;  1901,  Small  v.  Slocnmb,  1 12  Ga.  279, 
37  S.  E.  481 ;  1867,  Latham  v.  Smith,  45  111.  29; 
1902,  Richardson  v.  Roberts,  195  id.  27,  62  N.  E. 
840;  1902,  Wade  v.  Foss,  96  Me.  230,  52  Atl. 
640 ;  1 869,  Clemens  v.  Conrad,  1 9  Mich.  1 70, 1 76 ; 
1901,  Kennedy  v,  Rountree,  59  S.  C.  324,  37 
S.  E.  942;  1899,  Knox  v.  Rossi,  25  Nev.  96,  57 
Pac  179,  48  L.  R.  A.  305. 

T  See  Gould  &  Tucker's  Notes  to  the  War 
Revenue  Act,  1898;  1874,  Cox  o.  Jones,  52  Qa, 
437,  438;  1900,  State  v.  Shields,  112  la.  27, 
83  N.  W.  807;  1900,  Taft  v.  Simpson,  125  Mich. 
206,  83  N.  W.  77 ;  1872,  Owsley  v.  Greenwood, 
18  Minn.  429;  1901,  Plnnkett  v.  Hanschka,  14 
S.  D.  454,  85  N.  W.  1004. 


2057 


§§  2190-2197] 


BOOK  I,  PAET  m. 


2190 


Title  n :   RULES  OF  CONDITIONAL  EXCLUSION  (PEIVILEGE). 

SuB-nTLB  I :    PRIVILEGE,  IN  GENERAL. 


§  2190.  History  of  Testimonial  Compnlsion 
in  fi;eiieiaL 

§  2191.  Ckmstitntional  Guaranty  of  Compol- 
Bory  Process ;  of  Compensation  for  Services. 

§  2192.  Dnty  to  Give  Testimony ;  General 
Principle. 

§  2193.  Same :  Applied  to  Production  of 
Docoments. 


§  2194.  Same ;  Applied  to  PremiseSi  Chat- 
tels, and  Corporal  Exhibition. 

§  2195.  Officers  possessing;  Power  to  Compel 
Testimony;  Witness'  Liability  to  Action,  and 
Immunity  from  Arrest. 

§2196.  Privilege  Personal  to  the  Witness; 
Party's  Objections. 

§2197.  Kinds  of  Privilege. 


§  2190.  History  of  Testimoiiial  Compnlsioii,  in  general  In  looking  back 
over  the  history  of  the  recognition  of  the  duty  to  testify,  it  must  be  kept  in 
mind  that,  up  to  the  1400s,  the  modern  witness  is  practically  unknown  in 
jury  trials,  and  that  not  until  the  1500s  is  he  a  common  figure  in  the  trial  and 
an  important  source  of  information  for  the  jury.^  Even  in  Coke's  time,  in 
the  early  1600s,  it  is  a  comparatively  recent  feature  that  he  is  alluding  to 
when  he  remarks  "  most  commonly  juries  are  led  by  the  depositions  of  wit- 
nesses."* Up  to  that  period  the  jury  had  fulfilled  the  double  capacity  of 
triers  and  of  witnesses ;  their  own  knowledge  of  the  affair,  acquired  as  neigh- 
bors of  the  parties  or  by  searching  about  for  evidence  before  the  trial,  had 
been  a  chief  source  of  that  information  which  is  nowadays  furnished  to 
them  by  ordinary  witnesses.®  There  were,  to  be  sure,  in  certain  classes  of 
cases,  persons  not  technically  jurors,  who  came  as  witnesses,  —  deed- witnesses 
and  transaction-witnesses,  i.  e.  persons  who  at  the  time  of  signing  a  deed  or 
striking  a  bargain  or  celebrating  a  marriage  had  been  called  upon  by  the 
parties  to  bear  witness  in  case  of  future  need.  These  had  originally  served 
as  the  very  triers  themselves,  in  the  days  before  jury-trial,  and  their  oaths 
had  formed  a  distinct  mode  of  trial,  which  survived  alongside  of  jury-trial.* 
As  the  latter  progressed  and  expanded,  these  deed- witnesses  and  transaction- 
witnesses  became  gradually  obsolete  as  a  separate  form  ot  trial,  and  came  to 
be  employed  in  connection  with  jury-triaL  They  were  summoned  with  the 
jurors,  and  they  did  not  testify  openly  in  court,  but  went  out  with  the  jurors 
to  deliberate  and  give  information  to  them ;  so  that  they  bore  the  character, 
for  a  long  period  —  say,  down  to  the  end  of  the  1400s  —  of  half  jurors,  half 
witnesses.^ 

Now  these  persons  joined  with  and  yet  separate  from  the  jurors  proper,  were 
fully  recognized  to  be  under  the  same  liability  and  duty  as  the  jurors  them* 

^  Thayer,  Preliminary  Treatise  on  Evidence,  '  Thayer,  ttbi  supra,  90-97. 

122-134.  *  Thaver.  17-24. 

*  Coke,  3  Inst.  26.  »  Thayer,  97-104. 
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Book  I.    Pabt  m :  RULES  OP  EXTRINSIC  POLICY 


CHAPTER  TiXXTTT, 

$2175.  General  Nature  of  these  Bnles. 

TitlbI:   rules  OF  ABSOLUTE 
EXCLUSION. 

1 2180.  Indecency. 

%  2181.  Impropriety  (Judge,  Oonnael,  Jnror). 


S2182.  Inoonrenience  (Pablic  Records). 
2183.  Illegality;  (1)  Docnments,  Chattels, 
Testimony,  obtained  by  Illegal  Search,  Removal, 
or  Compmsiou. 

§  2184.  Same :      (2)    Documents    Tiolating 
Stamp-Tax  Laws. 


§  2175.  General  Nature  of  these  Rnles.  The  rules  of  admissibility  of  evi-. 
dance,  as  already  pointed  out  (ante,  §  11),  &11  into  three  general  groups :  first, 
those  which  determine  the  probative  value,  or  Belevancy,  of  circumstantial 
and  testimonial  evidence,  —  that  is,  the  fundamental  quality  without  which 
no  evidential  data  are  to  be  allowed  to  be  considered  by  the  jury  (ante, 
§§  24-1168);  secondly,  those  Auxiliary  Rules  of  Probative  Policy  which 
impose  artificially  some  added  conditions  of  admissibility,  but  are  directed 
solely  to  improving  the  quality  of  proof  and  strengthening  the  probabilities 
of  ascertaining  the  truth  as  the  result  of  the  investigation  (ante,  §§  1171- 
2169)  ;  and,  thirdly,  the  present  group,  —  those  rules  which  rest  on  no  pur- 
pose of  improving  the  search  after  truth,  but  on  the  desire  to  consider  the 
requirements  of  Extrinsic  Policy.  They  forbid  the  admission  of  various  sorts 
of  evidence  because  some  consideration  extrinsic  to  the  investigation  of  truth 
is  regarded  as  more  important  and  overpowering.  The  rules  of  this  last  class 
thus  dififer  from  those  of  the  second  class,  in  that  their  efifect  is  to  obstruct, 
not  to  facilitate,  the  search  for  truth,  and  that  this  efifect  is  consciously  ac- 
cepted as  less  harmful,  on  the  whole,  than  the  extrinsic  disadvantages  which 
would  ensue  to  other  interests  of  society  if  no  such  limitations  existed.  It 
ought  to  follow  that  no  limitation  of  the  present  nature  ought  to  be  rec- 
ognized unless  it  is  clearly  demanded  by  some  specific  important  extrinsic 
>  policy,  and  that  every  intendment  should  be  made  against  such  a  demand. 

The  most  natural  grouping  of  these  rules  of  Extrinsic  Policy  is  that  which 
xegards  them  according  as  they  are  absolute  or  conditional.    The  former  class 
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No  doubt  a  process  liad  been  issued  on  demand,  increasingly  often,  in  the 
preceding  generation ;  but  this  appears  as  the  first  definite  recognition  of  the 
general  right  to  have  that  process  and  the  general  duty  implied  by  it.^  This 
statute  did  for  testimony  at  common  law  what  John  de  Waltham's  subpcena 
had  done  for  testimony  in  chancery,  more  than  a  hundred  years  before,  by 
an  expedient  almost  precisely  similar.^ 

This  statute  of  Elizabeth,  then,  which  in  our  day  appears  merely  to  supply 
a  means  of  getting  a  hold  upon  persons  who  are  not  willing  to  testify,  and 
typifies  the  duty  of  being  a  witness,  appears  in  its  inception  as  serving  also 
a  different  and  more  restricted  purpose.  By  giving  a  command  to  those  who 
were  veiling  enough,  but  were  timorous,  it  represented  their  right  to  come  and 
to  testify,  unmolested  by  the  apprehension  of  maintenance-proceedings.  Its 
provision  for  a  civil  action  against  persons  refusing  —  a  provision  which  at 
first  sight  gives  us  of  to-day  an  incorrect  impression  —  was  intended  still  fur- 
ther to  counteract  their  fears  of  maintenance-proceedings  by  the  opponent  if 
they  did  come,  by  subjecting  them  to  an  action  by  the  summoning  party  if 
they  did  not  come.  In  other  words,  the  exigency  which  the  statute  meant 
to  meet  was  not  so  much  the  witness'  insensibility  to  his  legal  duty  to  the 
party  desiring  his  attendance  as  his  sensitiveness  to  the  legal  claims  of  the 
opposite  party  to  his  non-attendance.  Of  a  legal  duty  to  attend  or  to  give 
testimony,  it  can  hardly  be  said  that  there  is  at  this  stage  any  settled  recog- 
nition.    The  eflfort  is  rather  merely  to  create  a  freedom  to  attend. 

As  this  freedom  came  to  be  exercised  more  and  more  generally,  and  the 
ordinary  witness  became,  by  the  1600s,  the  chief  source  of  the  jury's  infor- 
mation, the  notion  of  a  duty  was  naturally  developed  from  and  added  to  the 


f 


ive  farther  recompense  for  the  harm  Buffered 

ly  the  party  aggrieved). 

^  Tnat  this  step  was  taken  in  order  to  remove 
the  obstacles  which  the  law  of  maintenance 
otherwise  presented  may  be  easily  inferred  from 
the  recorded  persistence  of  that  law  down  to 
within  a  few  years  of  the  statute  (as  shown  in 
the  case  of  1537,  cited  ittpra).  The  office  of  the 
snbpcena  as  a  sort  of  indemnity  against  an  action 
of  maintenance  plainly  appears  iSso  in  a  petition 
in  Chancery,  oi  the  prior  centnrj,  where  the 
petitioner  asks  for  a  subpoena  to  his  witness,  be- 
cause "  the  same  David  will  gladly  knawelyg^e 
the  treweth  of  the  same  matiers,  hot  he  wsUd 
have  a  manndement  fro  yowe,  for  the  cause  that 
he  shuld  noeht  be  haldvn  parciall  in  the  same 
matier  "  (Calendars  of  rroceedings  in  Chancery, 
1450-60,  1,  p.  xix;  Quoted  in  Thayer,  129). 
Moreover,  this  notion  tnat  people  who'come  for- 
ward, without  compulsion,  to  talk  to  the  jury 
are  meddlers,  and  that  a  peremptory  command 
of  the  Court  can  alone  remove  the  stigma  of  im- 
propriety, was  so  rooted  in  popular  and  profes- 
sional feeling  that  it  only  disappeared  slowly 
and  gradually ;  and  as  late  as  the  early  1600s  a 
learned  clerk  of  the  Star  Chamber  (ante  1635, 
Hudson,  Treatise  of  the  Star  Chamber,  III,  §  21, 
in  Hargraves' Collectanea  Jnridica,  II,  207)  re- 
marks that  he  who  **  comes  to  yield  his  testi- 


mony without  compulsion"   is    "esteemed    a 
forward  witness." 

^'  *'He  first  framed  it  in  its  present  form, 
when  a  clerk  in  Chancexr,  in  the  latter  end  of 
the  reign  of  Edward  III  [about  1375] ;  but  the 
invention  consisted  in  merely  adding  to  the  old 
clause  '  quihusdam  certts  de  causis*  the  words  '  et 
hoc  sub  pcma  centum  librorum  nullalenus  omitias ; ' 
and  I  am  at  a  loss  to  conceive  how  snch  impor- 
tance was  attached  to  it,  or  how  it  was  supposed 
to  have  brought  about  so  complete  a  revolution 
in  equitable  proceedings;  for  the  penalty  waa 
never  enforced,  and  if  the  part^  failed  to  appear, 
his  default  was  treated  (according  to  the  practice 
prevailing  to  our  own  time)  as  a  contempt  of 
court,  and  made  the  foundation  of  compulsory 
process"  (Campbell,  Lives  of  the  Chancellors, 
5th  ed.,  I,  259).  The  learned  writer  would  not 
have  been  "  at  a  loss  to  conceive  "  the  importanoe 
of  the  expedient,  if  he  could  have  been  acquainted 
with  the  modern  researches  into  the  history  of 
witnesses.  There  had  been  before  that  time  no 
compulsion ;  and  the  pcma  of  centum  iibri  effectu- 
ally supplied  the  compulsion.  We  may  well 
understand  that  a  ^*  revolution  in  equitable  pro- 
ceedings "was  by  this  subpoena  clause  brought 
about.  This  and  the  statute  of  Elizabeth  mark 
an  epoch  in  the  historv  of  legal  theory  and  prac- 
tice. The  history  of  the  subpoena  is  further 
noticed  infra ,  note  27. 
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notion  of  a  freedom  or  right.*^  In  the  next  century,  and  hardly  before  then, 
do  we  find  a  plain  recognition  of  the  duty ;  and  it  is  noticeable  that  there 
are  two  stages  of  development,  for  the  duty  of  attendance  to  be  sworn  comes 
earlier  than  the  duty  of  disclosure  of  knowledge.  The  obligation  to  attend 
and  bear  testimony  generally  had  been  settled ;  but  for  some  time  afterwards 
there  appears  still  to  be  lacking  the  full  conception  that  the  answer  to  a 
specific  question  on  the  stand  can  be  compelled ;  and  that  all  desired  facts  are 
bound  to  be  disclosed.^^  The  history  of  the  various  claims  of  exemption, 
from  that  time  onward,^  shows  that  the  final  achievement  was  in  the  early 
1600s  distinctly  a  new  one : 

1612,  Sir  Francis  Bacon,  in  the  Countess  of  Shrewsbury's  Trial,  2  How.  St.  Tr.  769, 
778 :  **  You  must  know  that  all  subjects,  without  distinction  of  degrees,  owe  to  the  king 
tribute  and  service,  not  only  of  their  deed  and  hand,  but  of  their  knowledge  and  dis- 
covery. If  there  be  an3rthing  that  imports  the  king's  service,  they  ought  themselves 
undemanded  to  impart  it;  much  more,  if  they  be  called  and  examined,  whether  it  be  of 
their  own  fact  or  of  another's,  they  ought  to  make  direct  answer.'^ 

But  as  yet  there  was  one  important  step  to  be  taken.  The  statute  of 
Elizabeth  had  apparently  intended  to  provide  only  for  civil  causes.  In 
criminal  causes,  the  date  when  process  began  to  be  issued  for  the  Crown's 
witnesses  does  not  appear;  though  presumably  it  preceded  the  time  of 
Elizabeth's  statute.  But  the  accused  in  a  criminal  cause  was  not  allowed 
to  have  witnesses  at  all,®  —  much  less  to  have  compulsory  process  for  them. 
By  the  early  1600s  this  disqualification  began  to  disappear,  and  the  accused 
was  occasionally  allowed  to  put  on  witnesses,  who  spoke  without  oath. 
After  two  generations,  and  by  1679,  under  the  Restoration,  the  judges  began 
to  grant  him,  by  special  order,  compulsory  process  to  bring  them;**  and 
finally,  at  slow  intervals,  in  1695  and  in  1701,  he  was  guaranteed  this  right 
by  general  statutes.^  This  guarantee  was  afterwards  embodied  in  most  of 
the  constitutions  of  the  United  States. 

In  the  remaining  important  field  of  jurisdiction,  the  Court  of  Chancery, 
the  general  doctrine  becomes  a  part  of  English  history  at  a  time  when  it 
was  already  in  part  achieved  in  another  system  of  law.    When  the  Chan- 


«•  1599.  Dobson  v.  Crew,  Cro.  Eliz.  705  (bond 
to  give  testimony;  the  Court  said  that,  even 
apart  from  the  bond,  "  he  in  compellable  by  the 
law"). 

*^  As  late  as  abont  1630,  a  derk  of  the  Star 
Chamber,  Hudson,  is  fonnd  writing  (Treatise 
on  the  Star  Chamber,  part  III,  §  21,  Hargraves' 
Collectanea  Juridica,  tl,  209)  that  "  the  great 
qaestion  hath  been,  whether  a  witness  which  in 
examination  will  not  give  any  answer  shall  be 
compelled  to  make  answer  to  the  interroga- 
tories; .  .  .  [and  Lord  Chancellor  Egerton] 
gave  me  answer,  that  he  knew  no  law  to  com- 
pel a  witnees  to  speak  more  than  he  would  of 
bis  own  accord."  This 'was  certainly  not  the 
then  practice  of  the  Star  Chamber  {post,  §  2250), 
but  the  statement  looks  like  a  reminiscence  of 
the  ecclesiastical  law,  as  noticed  infra,  note  27. 


**  Post,  §  2212  (trade  secrets),  §  2286  (confi- 
dences), §  2290  (attorney  and  client). 

^  The  history  of  this  disqualification  has  al* 
ready  been  examined  {ante,  §  575). 

■*  Ante,  §  575. 

«■  1695-6,  St.  7  &  8  W.  Ill,  c.  3,  §  7  (persons 
indicted  for  treason  and  misprision  "  shall  have 
the  like  processe  of  the  court  where  they  shall 
bee  tryed,  to  compeU  their  witnesses  to  appeare 
for  them  att  any  such  tryal  or  tryals  as  is 
usually  granted  to  com  pell  witnesses  to  appear 
against  them");  1702,  St.  1  Anne,  c.  9,  §  3 
(requires  that  witnesses  produced  for  the  ac- 
cused in  felony  shall  be  sworn) ;  the  latter 
statute  was  treated  by  implication  as  authorize 
ing  compulsory  process:  1824,  Starkie,  Evi- 
dence, I,  86. 
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cellors  in  the  1400s  were  forming  the  procedure  of  their  court  after  the  model 
of  the  ecclesiastical  law,  they  found  a  doctrine  de  testibus  cogendis  long  can- 
vassed as  a  theoretic  principle  in  the  system  from  which  they  borrowed* 
There  had  indeed  been  a  time  when  that  system  was  passing  through  a 
development  something  like  our  own,  —  at  least,  when  the  compellability 
of  witnesses  was  a  new  thing;  the  decretals  of  the  1200s  indicate  this;^ 
and  a  final  settlement  had  not  been  reached  when  the  English  Court  of 
Chancery  began  to  flourish,  and  to  borrow  the  Continental  rules.*'  But  the 
Chancellors,  without  waiting,  pushed  the  principle  to  the  extreme  test  of 
practicality,  and  invented  the  keen  compulsory  weapon  of  the  subpoena 
writ.^  This  gave  them  more  than  a  century's  start  of  the  commoa-law 
Courts  in  the  recognition  of  a  definite  testimonial  compulsion  and  duty.  It 
may  be  supposed,  moreover,  that  the  rapid  increase  in  the  activity  of  the 
Chancery  during  the  1500s  was  one  of  the  causes  which  contributed  to  the 
introduction  at  that  time  of  compulsory  process  for  witnesses  in  the  common- 
law  courts,  and  was  the  chief  influence  in  prescribing  for  that  process  the 
specific  form  of  the  STibpcena  writ.  It  may  even  be  that  the  Chancery's  pri- 
ority in  the  use  of  compulsory  process  was  itself  one  of  the  causes  that  had 
made  it  more  efficient  and  more  popular. 

§  2191.  Constitutional  Onaranty  of  Compulsory  Process.  This  history 
of  the  law  securing  for  accused  persons  the  right  to  compulsory  process 
for  their  witnesses  shows  that  the  purpose  of  the  statutes  was  merely  to 
cure  the  defect  of  the  common  law  by  giving  to  parties  defendant  in  crimincd 
cases  the  common  right  which  was  already  in  custom  possessed  both  by 
parties  in  civil  cases  and  by  the  prosecution  in  criminal  cases.  The  Bills  of 
Rights  in  most  of  the  Constitutions  have  incorporated  this  statutory  right,^ 


**  Corpus  Juris  CaDonici,  Decretal.  II,  20 
[de  tegtibuM  et  cUtest.),  21  {de  testibus  cogendis); 
Glasson,  cited  supra^  note  8. 

^  That  law  seems  to  have  suffered  an  arrest 
of  development,  and  never  to  have  reached  ex- 
plicitly the  complete  conception  of  a  testimonial 
daty.  "  Tho  canon  law  recognized  a  pablic 
duty  and  liability  to  bear  witness,  .  .  .  although 
to  be  sure  the  earlier  doctrine  had  partially  re- 
fused this  recognition,  for  criminal  cases  in  gen- 
eral, or  at  least  for  the  acctisa/to-proceeding  in 
particular"  (Hinschius,  Kirchenrecht,  1897,  v I, 
pt.  1,  §  364,  p.  97,  note  1).  The  modern  Church 
jurists,  in  regard  to  the  coercion  of  a  witness, 
"incline  to  hold  it  allowable,  at  least  when 
proof  cannot  be  supplied  in  any  other  manner  " 
(Droste,  Canonical  Procedure,  tr.  Messmer,  1887, 
§  66).  Even  in  modem  French  criminal  proced- 
ure (which  is  founded  on  canon-law  methods), 
a  witness  who  refuses  on  the  stand  to  answer 
a  specific  question  cannot  be  compelled  (Boding- 
ton,  French  Law  of  Evidence,  1904,  p.  116). 

'*  For  the  history  of  the  subpoena  writ,  see 
the  quotation  from  Lord  Campbell,  supra,  note 
19,  and  further,  Hudson,  Treatise  of  the  Star 
Chamber,  pt.  Ill,  §  21,  in  Harer.  Coll.  Jurid.  II, 
207 ;  Leadam,  Select  Cases  in  tne  Star  Chamber, 
Seld.    Soc.   Pub.   vol.   XVI,  p.  xxii;    Spence, 


Equitable  Jurisdiction,  I,  328,  345,  369 ;  Choice 
Cases  in  Chancery,  1  (1672). 

^  The  usual  provision  is  that  in  criminal 
cases  the  accused  shall  have  the  right  to  *'  com- 
pulsory process  for  obtaining. witnesses  "  (or» 
'^  process  to  compel  the  attendance  of  wit- 
nesses ")  "in  his  favor  "  (or,  "  in  his  behalf  '*) ; 
special  variations  are  noted  below ;  the  figures 
indicate  the  date,  article,  and  section  of  the 
Constitutions:  Ala.  1875, 1,  7;  Ark.  1874,  1,8; 
Cal.  1879,  I,  13;  Colo.  1876,  II,  16;  Conn. 
1818, 1,  9;  Del.  1831,  I,  7;  Fla.  1887,  Decl.  of 
R.  11;  Ga.  1877,  1,  5;  Ida.  1889.  I,  13;  111. 
1870,  II,  9  ;  Ind.  1851, 1, 13;  la.  1857,  I,  10  (for 
criminal  cases,  the  usual  clause ;  "  Any  party 
to  any  judicial  proceeding  shall  have  the  right 
to  use  as  a  witness,  or  take  the  testimony  of, 
any  other  person,  not  disqualified  on  account  of 
interest,  who  may  be  cognizant  of  any  fact 
material  to  the  cause  ") ;  Kan.  1859,  Bill  of  R. 
10;  Ky.  1891,11;  La.  1898,9;  Me.  1819,1,6; 
Md.  1867,  Decl.  of  R.  21  ("to  have  process  for 
his  witnesses ;  to  examine  the  witnesses  for  and 
against  him  on  oath  ") ;  Mass  1780,  Decl.  of  R. 
12  ('*  a  right  to  produce  all  proofs  that  may  bo 
favorable  to  him  ")  ;  Mich  18.50,  VI,  28;  Nfinn. 
1857,  I,  6;  Miss.  1890,  III,  26;  Mo.  1875,  III, 
22;  Mont.  1889, 1,  16  ;  Nebr.  1875,  I,  11  ;  N.  H. 
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because  those  clauses  of  the  Constitutions  were  intended  to  sanction  perma- 
nently the  more  fundamental  features  of  just  and  liberal  criminal  procedure, 
particularly  in  the  parts  which  had  at  various  times  in  the  past  been  found 
liable  to  abuse.  The  Constitutions,  in  this  instance,  provided  nothing  new 
or  exceptional ;  but  gave  solid  sanction,  in  the  special  case  of  accused  per- 
sons, to  the  procedure  ordinarily  practised  and  recognized  for  witnesses  in 
general. 

It  follows  that  this  right  does  not  override  and  abolish  such  eocemptiorys 
and  privileges  as  may  be  otherwise  recognized  by  common  law  or  statute ; 
the  right  guaranteed  is  merely  the  general  right  to  the  compulsory  process 
which  is  required  for  making  practical  the  testimonial  duty,  so  far  as  that 
duty  otherwise  exists.*  So,  also,  this  guarantee  does  not  define  the  extent  to 
which  testimonial  attendance  is  conditional  on  the  party's  tender  of  expenses;  * 
whether  an  accused  must  make  such  a  tender  remains  to  be  determined  by 
the  law  as  otherwise  defined.^ 

§  2192.  Duty  to  give  Testimony ;  General  Principle.  For  three  hundred 
years  it  has  now  been  recognized  as  a  fundamental  maxim  that  the  public 
(in  the  words  sanctioned  by  Lord  Hardwicke)  has  a  right  to  every  man's  evi- 
dence. We  may  start,  in  examining  the  various  claims  of  exemption,  with 
the  primary  assumption  that  there  is  a  general  duty  to  give  what  testimony 
one  is  capable  of  giving,  and  that  any  exemptions  which  may  exist  are  dis- 
tinctly exceptional  and  are  so  many  derogations  from  a  positive  general  rule : 

1742,  BUI  far  Indemnifying  Evidence,  Cobbett's  Parliamentary  History,  XII,  675,  693 
(the  debate  being  upon  a  bill  to  pardon  in  advance  such  witnesses  as  should  criminate 
themselves  in  testifying  to  the  frauds  of  Sir  Robert  Walpole,  Earl  of  Orford,  the  debate 

privilege).  The  contranr  was  maintained  by 
the  Executive,  through  Mr.  Marcy,  Secretary  of 
State,  in  this  same  matter  of  Consnl  Dillon,  so 
far  as  the  consular  exemption  was  based  on  a 
treaty  made  subsequent  to  the  Federal  Consti- 
tution ;  the  authorities  are  cited  post,  §  2372. 

It  would  seem  that,  for  procuring  the  attend' 
ance  of  a  convict  in  prison,  process  (usually  pro- 
vided for  by  statute)  would  be  obtainable  even 
in  civil  cases;  but  this  right  has  sometimes 
been  placed  upon  the  basis  of  the  constitutional 
provision:  1196,  Hancock  t*.  Parker,  100  Ky. 
143,  37  S.  W.  594. 

»  Contra :  1853,  West  v.  State,  1  Wi8.  209, 
230  {"  It  would  be  in  many  cases  but  bitter  mock- 
ery to  grant  the  prisoner  the  right  to  have  wit- 
nesses examined  m  his  behalf,  and  then  to  deny 
him  the  necessary  process  of  the  law  to  procure 
their  attendance   ). 

*  For  these  requirements  as  to  tender  of  ex- 
penses, see  post,  §  2201. 

For  other  ansdogies,  as  to  constitutional  pro- 
visions merely  sanctioning  a  general  principle, 
and  not  affecting  its  exceptions,  see  ante,  §  1397. 

For  the  question  whetner  the  statutory  rule 
refusing  a  continuance,  where  the  accused's 
imtnesses'  desired  testimony  is  admitted  to  be  as 
averred,  is  in  violation  of  the  constitutional 
provision  guaranteeing  compulsory  process,  see 
post,  §  2595. 


1793,  Bill  of  R.  15  (like  Mass.);  N.  J.  1844,  I, 
8;  N.  C  1875, 1, 11  ("to  confront  the  accusers 
and  witnesses  with  other  testimony") ;  N.  D. 
1889,  I,  13;  Oh.  1851,  I,  10;  Or.  1859,  I,  11 ; 
Pa.  1874,  I,  9;  R.  I.  1843,  I,  10;  S.  C.  1895, 1. 
18  ;  S.  D.  1889,  VI,  7  ;  Tenn.  1870, 1,  9  ;  Tex. 
1876,  Bill  of  R.  10;  U.  S.  1787,  Am.  6;  Utah 
1896,  I,  12;  Va.  1902,  I,  8  (like  Vt.);  Vt. 
1 793, 1, 10  (**  to  call  for  witnesses  in  his  favor  ") ; 
Wash.  1889, 1,  22 ;  W.  Va.  1872,  III,  14 ;  Wis. 
1848, 1,  7;  Wyo.  1889, 1,  10. 

The  Federal  clause  first  occurs  in  its  present 
form  in  the  resolution  of  amendment  by  Con- 
gress, March  4,  1789,  but  it  was  founded  on  the 
recommendations  of  the  Constitutional  Conven- 
tion of  New  York  and  of  North  Carolina,  July 
26  and  Aug.  1,  1788;  their  proposal  declared 
the  accuser's  right  "  to  have  the  means  of  pro- 
ducing his  witnesses''  and  "to  call  for  evi- 
dence^' (Elliot's  Debates,  I,  328,  334.  339,  IV, 
243).  None  of  the  other  ratifying  States  (ex- 
cept Rhode  Island,  after  the  Congress  above 
mentioned)  seem  to  have  called  for  this  clause. 

«  1897,  State  v.  Wiltsey,  103  la.  54,  72  N.  W. 
415  (witness  prevented  by  illness);  1854,  Re 
Dillon,  7  Sawyer  561,  569  (Hoffman,  J. :  "The 
object  and  effect  of  the  constitutional  provision 
were  merely  to  give  to  the  accused  the  right  to 
such  process  as  is  usually  granted  to  compel 
witnesses  to  appear  on  the  side  of  the  prosecu- 
tion against  tnem";  here,  a  foreign  consul's 
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took  ft  general  range):  Duke  of  Argyle  (for  the  bill):  <<0n  the  present  occasion,  my 
lords,  I  pronounce  with  the  utmost  confidence,  as  a  maxim  of  indubitable  certainty, 
'  that  the  public  has  a  claim  to  every  man's  evidence,'  and  that  no  man  can  plead  exemp- 
tion from  this  duty  to  his  country."  L.  C.  Hardwicke  (against  the  bill) :  **  It  has,  my 
lords,  I  own,  been  asserted  by  the  noble  duke,  that  the  public  has  a  right  to  every  man's 
evidence,  —  a  maxim  which  in  its  proper  sense  cannot  be  denied.  For  it  is  undoubtedly 
true  that  the  public  has  a  right  to  all  the  assistance  of  every  individual." 

1802,  Smith,  M.  R.,  in  Buder  v.  Moore,  McNally,  Evidence,  253 :  "  It  is  the  undoubted 
legal  constitutional  right  of  every  subject  of  the  realm,  who  has  a  cause  depending,  to 
call  upon  a  fellow-subject  to  testify  what  he  may  know  of  the  matters  in  issue;  and 
every  man  is  bound  to  make  the  disooveiy,  unless  specially  exempted  and  protected 
by  law." 

1827,  Mr.  Jeremy  Bentham,  Draft  for  a  Judicial  Establishment  (Works,  Bowring's  ed., 
IV,  320)  :  "  What  then?  Are  men  of  the  first  rank  and  consideration,  are  men  high  in 
o£Bce,  men  whose  time  is  not  less  valuable  to  die  public  than  to  themselves,  —  are  such 
men  to  be  forced  to  quit  their  business,  their  functions,  and  what  is  more  thiui  all,  their 
pleasure,  at  the  beck  of  every  idle  or  malicious  adversary,  to  dance  attendance  upon  every 
petty  cause  ?  Yes,  as  far  as  it  is  necessary,  —  they  and  everybody  !  What  if,  instead  of 
parties,  they  were  witnesses  ?  Upon  business  of  other  people's,  everybody  is  obliged  to 
attend,  and  nobody  complains  of  it.  Were  the  Prince  of  Wales,  the  Archbishop  of  Can- 
terbury, and  the  Lord  High  Chancellor,  to  be  passing  by  in  the  same  coach  while  a  chim- 
ney-sweeper and  a  barrow-woman  were  in  dispute  about  a  halfpennyworth  of  apples,  and 
the  chimney-sweeper  or  the  barrow-woman  were  to  think  proper  to  call  upon  them  for 
their  evidence,  could  they  refuse  it  ?    No,  most  certainly." 

1861,  WUleSf  J.,  in  Ex  parte  Fernandez,  10  C.  B.  n.  s.  3,  39  :  "Every  person  in  the 
kingdom,  except  the  sovereign,  may  be  called  upon  and  is  bound  to  give  evidence,  to  the 
best  of  his  knowledge,  upon  any  question  of  fact  material  and  relevant  to  an  issue  tried 
in  any  of  the  Queen's  courte,  unless  he  can  show  some  exception  in  his  favor." 

1818,  Tilghman,  C.  J.,  in  Baird  v.  Cochran,  4  S.  &  R.  397,  400 :  ''  From  the  nature  of 
society,  it  would  seem  that  every  man  is  bound  to  declare  the  truth  when  called  upon  in  a 
court  of  justice.  .  .  .  The  general  welfare  will  be  best  promoted  by  considering  the  dis- 
closure of  truth  as  a  debt  which  every  man  owes  his  neighbor,  which  he  is  bound  to  pay 
when  called  on,  and  which  in  his  turn  he  is  entitled  to  receive." 

1853,  Smith,  J.,  in  West  v.  StaU,  1  Wis.  209,  233 :  "  In  no  just  sense  can  the  requisi- 
tion upon  a  citizen  of  his  attendance  upon  court  to  testify  as  a  witness  be  considered  as 
the  teking  of  private  property  for  public  use,  within  the  meaning  of  the  constitution. 
The  object  of  that  provision  in  the  fundamental  law  was  to  protect  the  citizen  from  the 
grasping  demands  of  government,  not  to  absolve  him  from  any  of  those  various  personal 
duties  which  every  good  citizen  owes  to  his  country,  such  as  the  performance  of  military 
duty,  obedience  to  the  call  of  the  proper  authority  for  his  personal  service  in  suppressing 
a  riot,  the  apprehension  of  a  felon,  affording  assistance  to  officers  in  making  arrests  when 
resisted,  and  the  like.  There  are  very  many  instances  in  which  the  citizen  is  required  to 
perform  personal  service  or  render  aid  to  his  government,  without  other  compensation 
than  that  of  his  participation  in  the  general  good  and  his  enjoyment  of  the  general  secur- 
ity and  advantage  which  result  from  common  acquiescence  in  such  obligations  on  the  part 
of  all  the  citizens  alike  and  which  is  essential  to  the  existence  and  safety  of  society."  ^ 

1856,  Perkins,  J.,  in  Israel  v.  State,  8  Ind.  467  :  <*  It  is  as  much  the  duty  and  interest 
of  every  citizen  to  aid  in  prosecuting  crime  as  it  is  to  aid  in  subduing  any  domestic  or 
foreign  enemy;  and  it  is  equaUy  the  interest  and  duty  of  every  citizen  to  aid  in  furnish- 

^  Mass.  Const.  1780,  Decl.  of  R.  10  ("Each  to  the  expense  of  his  protection;  to  give  his 

individual  of  the  society  has  a  right  to  oe  pro-  personal  service  or  an  eqaivaleDt,  when  neces- 

tected  by  it  in  the  enjoyment  of  his  life,  liberty,  sary  ") ;  so  also  N.  H.  Const.  1793,  Bill  of  R. 

and  property,  according  to  standing  laws.    lie  12 ;  Vt.  Const.  1793, 1,  9 
is  obliged,  consequently,  to  contribme  his  share 
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ing  to  all,  high  and  low,  rich  and  poor,  erery  facility  for  a  fair  and  impartial  trial  when 
«C0Qfled ;  for  none  is  exempt  from  liability  to  accusation  and  trial." 

1859,  Caion,  C.  J.,  in  Bennett  v.  Wallcer,  23  BL  97,  101  (compelling  the  heir  of  the 
grantor  of  a  lost  deed  to  execute  another) :  <'  He  says  he  owes  the  complainants  no  such 
duty.  He  forgets  that  society  often  imposes  upon  all  its  members  the  obligation  to  sub- 
mit to  inconyeniences  and  double,  and  even  expense,  for  the  sole  benefit  of  others. 
Where  was  the  obligation  resting  upon  R.  S.  to  attend  as  a  witness  in  this  case?  .  .  . 
What  right  have  the  Courts  to  compel  any  one  to  quit  his  own  affairs,  no  matter  how 
pressing  they  may  be,  and  attend  as  a  witness  or  juror  in  litigation  between  strangers  ? 
This  duty  to  assist  others  who  stand  in  need  of  our  assistance  for  the  maintenance  of 
their  rights  necessarily  flows  from  the  relations  we  bear  each  other  as  members  of  the 
flame  community,  we  being  mutually  dependent  upon  each  other  for  security  and 
protection." 

From  the  point  of  view  of  the  duty  here  predicated,  it  emphasizes  the 
sacrifice  which  is  due  from  every  member  of  the  community.  That  sacrifice 
may  take  two  forms,  either  of  them  serious  enough.  In  the  first  place,  it 
may  be  a  sacrifice  of  time  and  labor,  and  thus  of  ease,  of  profits,  of  liveli- 
hood. This  contribution  is  not  to  be  regarded  as  a  gratuity,  or  a  courtesy,  or 
an  ill-requited  favor.  It  is  a  duty,  not  to  be  grudged  or  evaded.  Whoever 
is  impelled  to  evade  or  to  resent  it  should  retire  from  the  society  of  organized 
and  civilized  communities,  and  become  a  hermit.  He  is  not  a  desirable  mem- 
ber of  society.  He  who  will  live  by  society  must  let  society  live  by  him, 
when  it  requires  to. 

Or  the  sacrifice  may  be  of  his  privacy,  of  the  knowledge  which  he  would 
preferably  keep  to  himself  because  of  the  disagreeable  consequences  of  dis- 
closure. This  inconvenience  which  he  may  suffer,  in  consequence  of  his  tes- 
timony, by  way  of  enmity  or  disgrace  or  ridicule  or  other  disfavoring  action 
of  fellow-members  of  the  community,  is  also  a  contribution  which  he  makes 
in  payment  of  his  dues  to  society  in  its  function  of  executing  justice.  If  he 
cannot  always  obtain  adequate  solace  from  this  reflection,  he  may  at  least 
recognize  that  it  defines  an  unmistakable  axiom.  When  the  course  of  justice 
requires  the  investigation  of  the  truth,  no  man  has  any  knowledge  that  is 
rightly  private.  All  that  society  can  fairly  be  expected  to  concede  is  that  it 
will  not  exact  this  knowledge  when  necessity  does  not  demand  it,  or  when 
the  benefit  gained  by  exacting  it  would  in  general  be  less  valuable  than  the 
disadvantage  caused ;  and  the  various  privileges  are  merely  attempts  to  de- 
fine the  situations  in  which,  by  experience,  the  exaction  would  be  unneces- 
sary or  disadvantageous.  The  duty  runs  on  throughout  all,  and  does  not 
abate ;  it  is  merely  sometimes  not  insisted  upon. 

From  the  point  of  view  of  society's,  right  to  our  testimony,  it  is  to  be 
remembered  that  the  demand  comes,  not  from  any  one  person  or  set  of  per- 
sons, but  from  the  community  as  a  whole,  —  from  justice  as  an  institution, 
and  from  law  and  order  as  indispensable  elements  of  civilized  life.  The 
dramatic  features  of  the  daily  court-room  tend  to  obscure  this ;  the  matter 
seems  to  be  between  neighbor  Doe  and  neighbor  Roe ;  we  are  prone  to  shape 
our  own  course  by  the  merits  of  the  one  or  the  other  of  their  causes.    But  the 

▼oL.iv.  2067 


§  2192  PRIVILEGE,   IN  GENERAL.  [Chap.  LXXIV 

right  merely  happens  to  be  exemplified  in  the  case  of  Doe  v.  Roe ;  that  is  all. 
The  whole  life  of  the  community,  the  regularity  and  continuity  of  its  rela- 
tions, depend  upon  the  coming  of  the  witness.  Whether  the  achievements 
of  the  past  shall  be  preserved,  the  energy  of  the  present  kept  alive,  and  the 
ambitions  of  the  future  be  realized,  depends  upon  whether  the  daily  business 
of  regulating  rights  and  redressing  wrongs  shall  continue  without  a  moment's 
abatement,  or  shall  suifer  a  fatal  cessation.  The  business  of  the  particular  cause 
is  petty  and  personal ;  but  the  results  that  hang  upon  it  are  universal  All 
society,  potentially,  is  involved  in  each  individual  case ;  because  the  process 
itself  is  one  of  vitality.  Each  verdict  upon  each  cause,  and  each  witness  to 
that  verdict,  is  a  pulse  of  air  in  the  breathing  organs  of  the  community.  The 
vital  process  of  justice  must  continue  unceasingly ;  a  single  cessation  typi- 
fies the  prostration  of  society ;  a  series  would  involve  its  dissolution.  The 
pettiness  cuid  personality  of  the  individual  trial  disappear  when  we  reflect 
that  our  duty  to  bear  testimony  runs  not  to  the  parties  in  that  present  cause, 
but  to  the  community  at  large  and  forever. 

It  follows,  on  the  one  hand,  that  all  privileges  of  exemption  from  this  duty 
are  exceptional,  and  are  therefore  to  be  discountenanced.  There  must  be  good 
reason,  plainly  shown,  for  their  existence.  In  the  interest  of  developing  scien- 
tifically the  details  of  the  various  recognized  privileges,  judges  and  lawyers 
are  apt  to  forget  this  exceptional  nature.  The  presumption  against  their 
extension  ia  not  observed  in  spirit.  The  trend  of  the  day  is  to  expand  them 
as  if  they  were  large  and  fundamental  principles,  worthy  of  pursuit  into  the 
remotest  analogies.  This  attitude  is  an  unwholesome  one.  The  investiga- 
tion of  truth  and  the  enforcement  of  testimonial  duty  demand  the  restriction, 
not  the  expansion,  of  these  privileges.  They  should  be  recognized  only  within 
the  narrowest  limits  required  by  principle.  Every  step  beyond  these  limits 
helps  to  provide,  without  any  real  necessity,  an  obstacle  to  the  administration 
of  justice. 

On  the  other  hand,  if  this  duty  exists  for  the  individual  to  society,  so  also  he 
may  fairly  demand  that  society,  so  far  as  the  exaction  of  it  is  concerned,  shall 
make  the  duty  as  little  onerous  as  possible.  He  may  demand  that  the  com- 
pulsion be  relaxed  so  far  as  it  is  not  indispensable  for  the  ascertainment  of 
truth.  He  may  demand  that  the  situation  of  a  witness  be  made  as  free  from 
annoyances  as  is  possible ;  that  delay  be  diminished ;  that  needless  technical- 
ities be  ignored ;  that  some  sort  of  compensation  for  loss  of  time  be  provided; 
that  the  rules  of  evidence  and  the  conduct  of  counsel  be  not  such  as  to  inflict 
unnecessary  annoyance  upon  innocent  persons  ;^  and  that  the  law  in  general 
be  so  formed  as  to  reduce  to  a  minimum  the  necessary  sacrifices  made  by  the 
witness  in  the  name  of  duty.  These  just  demands  are  too  often  as  much 
ignored  by  the  profession  of  the  law  as  are  the  duties  of  witnesses  by  laymen. 
In  the  adjustment  of  the  unquestioned  duty  of  the  latter  to  the  correlative 
right  of  society,  speaking  through  the  law  and  its  practitioners,  much  remains 
yet  to  be  desired. 

*  Compare  §§  781,  983,  ante, 
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§  2193.  Same :  Teattmonial  Duty  applied  to  Production  of  Documents. 
This  testimonial  duty  to  attend  and  disclose  all  that  is  desired  for  the  ascer- 
tainment of  truth  appUes  to  every  form  and  material  of  evidence  whatever.  In 
particular  it  applies  to  such  evidential  material  as  exists  in  a  person's  hands 
in  the  form  of  documents.  "  There  is  no  difiference  in  principle/'  said  a  great 
judge,^  "  between  compelling  a  witness  to  produce  a  document  in  his  posses- 
sion, under  a  subpoena  duces  tecum  (in  a  case  where  the  party  calling  the  wit- 
ness has  a  right  to  the  use  of  such  document),  and  compelling  him  to  give 
testimony  when  the  facts  lie  in  his  own  knowledge."  This  much  is  unques- 
tionable ;  for  to  give  up  facts  possessed  by  physical  control  is  no  different 
from  the  giving  up  of  data  possessed  by  mental  impression : 

1775,  Trial  of  Maharajah  Nundocomar,  20  How.  St.  Tr.  1057;  Mr.  Stewart,  for  the  Gov- 
ernor and  Council  of  the  East  India  Company,  wished  not  to  produce  the  Council  records, 
because  it  would  lead  to  *^  many  inconveniences  and  ill  consequences  to  exhibit  the  proceed- 
ings of  the  Council  in  an  open  court  of  justice,  especially  as  they  may  sometimes  contain 
secrets  of  the  utmost  importance  to  the  interest  and  even  to  the  safety  of  the  State  " ;  the 
Court :  **  We  are  not  surprised  that  the  Governor-general  and  Council  should  be  desirous 
to  prevent  their  books  being  examined,  which  might  tend  to  the  consequences  they  men. 
tion.  It  would  be  highly  improper  that  their  books  should  be  wantonly  subjected  to  curi- 
ous and  impertinent  eyes.  But  at  the  same  time  it  is  a  matter  of  justice  that,  if  they 
contain  evidence  material  to  the  parties  in  civil  suits,  they  may  have  an  opportunity  of 
availing  themselves  of  it.  Humanity  requires  it  should  be  produced  when  in  favor  of  a 
criminal,  justice  when  against  him.  The  papers  and  records  of  all  the  public  companies 
in  England  —  of  the  Bank,  South  Sea  House,  and  the  East  India  House  —  are  liable  to 
be  called  for,  when  justice  shall  require  copies  of  the  records  and  proceedings,  from  the 
highest  court  of  judicature  down  to  the  court  of  pie-powder,  and  continually  given  in 
evidence.  When  it  is  necessary  they  should  be  produced,  the  Court  will  take  care  they 
are  not  made  an  improper  use  of."  * 

There  was,  however,  a  doubt  once  raised  as  to  the  existence  at  common  law 
of  adequate  process,  comprehensive  and  unlimited,  which  should  serve  to  en- 
force this  duty  as  effectively  for  documents  as  for  oral  testimony.  This  doubt 
was  repudiated  as  soon  as  raised,  by  an  opinion  which  has  ever  since  been 
accepted  as  final : 

1808,  Amey  v.  Longt  9  East  473,  479 ;  Mr.  Gibbs^  Attorney-General,  and  Mr.  Garroto^ 
arguing  against  the  issuing  of  such  process :  '*  The  writ  of  subpoena  duces  tecum  only  lay 
to  public  officers  for  the  production  of  the  public  documents  in  their  custody,  in  which  all 
persons  had  or  might  have  an  interest,  and  could  not  properly  be  extended  to  private 
persons";  Ellenborough,  L.  C.  J.,  repudiating  this  argument:  "The  right  to  resort  to 
means  competent  to  compel  the  production  of  written,  as  well  as  oral,  testimony  seems 
essential  to  the  very  existence  and  constitution  of  a  Court  of  common  law,  which  receives 
and  acts  upon  both  descriptions  of  evidence,  and  could  not  possibly  proceed  with  due 
effect  without  them.  And  it  is  not  possible  to  conceive  that  such  Courts  should  have 
immemorially  continued  to  act  upon  both,  without  great  and  notorious  impediments  hav- 
ing occurred,  if  they  had  been  furnished  with  no  better  means  of  obtaining  written  evi- 
dence than  what  the  immediate  custody  and  possession  of  the  party  who  was  interested 
in  the  production  of  it,  or  the  voluntary  favor  of  those  in  whose  custody  the  required 

^  1830,  Shaw,  C.  J.,  in  BnU  v.  Loveland,  10  privacy  of  documents  is  no  excuse  fornon-prodao* 
I^ck.  9,  14.  tion,  see  post,  §  2212. 

*  For  instances  of  the  general  role  that  the 
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instrainents  might  happen  to  be,  afforSed."  Messrs.  Park^  Marryaty  and  Pell  (arguing 
for  the  doctrine  approved) :  "  This  writ  is  of  essential  importance  to  the  due  administra- 
tion of  justice,  oftentimes  as  much  so  as  the  common  writ  of  subpoena  to  compel  the 
attendance  of  witnesses ;  for  where  a  matter  depends  upon  written  evidence  in  the  posses- 
sion of  another  than  the  party  in  the  cause  who  is  interested  in  its  production,  it  would 
be  nugatory  to  enforce  his  personal  attendance  without  the  document  by  which  the  truth 
of  the  fact  in  issue  can  alone  be  proved  " ;  Laxprence^  J.,  said  "  this  was  one  of  the  greatest 
questions  he  had  ever  heard  agitated  in  Westminster  Hall,  —  one  which  most  deeply 
affected  the  administration  of  justice  both  civil  and  criminal.  He  could  not  reconcile  it 
to  his  mind  to  suppose  that  the  innocence  of  a  person  accused  might  depend  on  the  pro- 
duction of  a  certain  document  in  the  possession  of  another,  who  had  no  interest  in  with- 
holding it,  and  yet  that  there  should  be  no  process  in  the  country  which  could  compel  hiiii 
to  produce  it  in  evidence." 

1834,  Bayley,  B.,  in  Summers  v.  Moseley^  2  Or.  &  M.  477:  "  The  origin  of  the  subpoena 
duces  tecum  does  not  distinctly  appear.  It  has  been  said  on  the  part  of  the  defendant  that 
it  was  not  introduced  or  known  in  practice  till  the  reign  of  Charles  II,  aud  it  may  be 
that  in  its  present  form  the  subpoena  duces  tecum  was  not  known  or  made  use  of  until  that 
period.  But  no  doubt  can  be  entertained  that  there  must  have  been  some  process  similar 
to  the  subpoena  duces  tecum  to  compel  the  production  of  documents,  not  only  before  that 
time,  but  even  before  the  statute  of  5  Elizabeth.  Prior  to  that  statute,  there  must  have 
been  a  power  in  the  Crown  (for  it  would  have  been  utterly  impossible  to  carry  on  the 
administration  of  justice  without  such  power)  to  require  the  attendance  in  courts  of  jus- 
tice of  persons  capable  of  giving  evidence,  aud  the  production  of  documents  material  to 
the  cause,  though  in  the  possession  of  a  stranger.  The  process  for  that  purpose  might 
not  be  called  a  subpoena  duces  tecum,  but  I  may  call  it  a  subpoena  to  produce.  The  party 
called  upon  in  pursuance  of  such  a  process,  not  as  a  witness,. but  simply  to  produce,  would 
do  so  or  not,  and  if  he  did  not,  I  can  entertain  no  doubt  that  it  would  have  been  open  to 
the  party  for  whom  he  was  called  to  make  an  application  to  the  Ck)urt  in  the  ensuing 
term  to  punish  him  for  his  contempt  in  not  producing  the  document  in  obedience  to  such 
subpoena."  • 
I 

This  general  and  equal  duty  to  produce  documentary  material  is,  of  course, 
like  the  duty  to  give  oral  testimony,  subject  to  various  specific  privileges. 
These  may  be  later  considered  in  their  appropriate  places.* 

§  2194.  Same :  Testimonial  Duty  applied  to  Premises,  Chattels,  and  Cor- 
poral Bzhibitlon.  If  a  person,  by  virtue  of  his  very  existence  in  civilized 
society,  owes  a  duty  to  the  community  to  disclose  for  the  purposes  of  justice 
all  that  is  in  his  control  which  can  serve  the  ascertainment  of  the  truth,  this 
duty  includes  equally  the  mental  impressions  preserved  in  his  brain,  the 
documents  preserved  in  his  hands;  the  corporal  facts  existing  on  his  body, 

*  So,  too,  the  process  for  documents  will  be  im-  secrets  (post,  §2212),  a  civil  parttf*8  documents 
plied  wherever  testimonial  compulsion  in  general  (post,  §  2219),  officicU  documents  {post,  §  2367), 
18  predicated  by  a  statate :  1 86 1 ,  Mitchell^  Case,  self-incriminating  documents  (post,  §  2264 ) ,  and  con- 
12  Abb.  Pr.  249,  262  (prodaction  of  documents  fi^ential  communications  of  various  sorts  (post, 
is  obtainable  from  a  party-opponent  under  a  stat-  §§  2285-2396).  Moreover,  the  general  require- 
ute  making  him  compellable  like  any  other  wit-  ment  of  notice  and  summons  by  sabpcena,  finds 
ness ;  good  opinion  by  I>alj,  J.) ;  1879,  U.  S.  v.  special  application  in  the  use  of  a  sabpoena 
Tildeu,  10  Ben.  666,  578  (under  U.  8.  Rev.  St.  duces  tecum  for  documents  (post,  §  2200). 

§  863,  making  a  witness,  when  bevond  the  dis-  Distinguish,  however,  the  question  whether 

trict  of  personal  attendance,  compellable  to  give  before  trial  a  third  person,  not  a  party,  can  be 

a  deposition,  the  witness  is  equally  liable  to  pro-  compelled  to  disclose  documents,  —  a  subject 

dnce  documents  on  subpoena  a.  t.  for  the  deposi-  already  treated  [ante,  §§  1857-1859) ;  there  may 

tion ;  good  opinion  by  Choate,  J.).  be  an  obligation  to  disclose  them  finally  on  the 

*  For  example,  the  privilege  as  to  title-deeds  trial,  and  yet  there  may  be  no  right  to  inspect 
and  securities  under  a  lien  (post,  §  2211)|  trade-  them  before  trial. 
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and  the  chattels  and  premises  within  his  control  There  can  be  no  discrimi- 
nation. The  latter  forms  of  disclosure,  though  more  rarely  asked  for,  are  not 
a  whit  the  less  necessary  or  proper.  They  are  included  in  the  general  duty. 
Apart  from  specific  privileges,  then,  a  person  is  bound,  if  required,  to  furnish 
evidence  by  exhibiting  his  corporal  featurcB^  his  chattels,  and  his  premises^ 
to  the  inspection  of  the  tribunal  or  its  duly  delegated  officers,  and  to  do  or 
exhibit  any  other  thing  which  may  in  any  form  furnish  evidence : 

1887,  Brewer f  J.,  in  U.  S.  v.  Mullaney,  32  Fed.  370  (compelling  a  defendant  to  write  his 
name) :  ^  Then  the  other  phrase  is,  whether  yon  can  compel  a  witness  on  cross-examina- 
tion to  do  other  than  answer  questions.  This  was  a  physical  act  which  he  was  called 
upon  to  do  in  the  presence  of  the  jury.  It  is  a  matter  of  common  experience  in  a  court- 
room that  witnesses  are  often  called  upon  either  for  some  exposure  of  their  person  or  to 
do  some  physical  act  supporting  or  contradicting  their  testimony.  A  chemist  who  has 
stated  that  a  certain  test  discloses  the  presence  of  poison  may  be  called  upon  to  repeat 
that  test  in  the  presence  of  the  jury,  that  they  may  see  whether  the  testimony  is  true  and 
the  test  accurate.  A  person  who  testifies  to  his  physical  condition  may  be  compelled 
(there  being  no  improper  exposure  of  person)  to  uncover  his  body,  that  the  jury  may  see 
whether  there  be  such  a  physical  condition  as  he  has  testified  to.  The  witness  may  say, 
for  instance,  that  he  was  never  wounded  in  the  arm,  and  on  cross-examination  it  would 
be  competent  to  compel  him  to  Uft  up  his  sleeve,  that  the  jury  may  see  whether  or  no 
there  was  a  scar  or  mark  of  wound  on  his  arm." 

Nevertheless,  Courts  have  occasionally  entertained  a  doubt,  in  this  respect, 
of  the  same  unfounded  nature  as  that  which  was  once  raised  (ante^  §  2193) 
for  the  production  of  documents,  —  that  is,  a  doubt  as  to  the  existence  of 
appropriate  process  to  compel  this  sort  of  testimony.  Upon  this  ground 
such  a  compulsion  has  sometimes  been  refused.^  But  how  culpable  is  this 
self-stultifying  concession  by  a  Court  of  justice  that  it  knows  of  no  process 
to  execute  its  powers  for  enforcing  a  conceded  duty !  There  cannot  be  a 
precise  precedent  for  everything.  Where  there  is  a  clearly  established  prin- 
ciple, the  lack  of  a  precedent  is  no  obstacle.  There  must  sometime  be  a 
first  precedent.  Were  the  judges  of  Charles  II  or  Greorge  III,  who  them- 
selves were  but  the  followers  of  six  centuries  of  royal  judges,  the  last  gene- 
ration vested  with  the  authority  to  apply  old  principles  in  new  forms? 
Nobody  has  been  able  to  find  any  definite  authority  for  the  dtccea  tecum 
form  of  subpoena;  but  the  judges  of  1808  were  not  moved  by  such  trifling ;2 
such  a  power,  they  declared,  is  "  essential  to  the  very  existence  and  consti- 
tution of  a  Court  of  common  law."  The  mere  phrasing  of  an  auxiliary  writ 
is  not  to  stand  in  the  way  of  inherent  powers.  Is  there  any  known  prece- 
dent of  a  writ  to  a  court-bailiff  ordering  him  to  shut  the  doors  to  keep  out 

^  18S9,  McGuff  V.  State,  SS  Ala.  147,  151,  7  for  patterns  of  stove-castings) ;  1891,  Jolinson 
So.  39  (carnal  knowledge  of  a  child  under  ten  S.  S.  R.  Co.  v.  North  B.  S.  Co.,  48  Fed.  191.  194 
years;  defendant's  claim  to  have  the  child  snb-  (drawings,  bat  not  templates,  held  within  a  sub- 
mit to  an  examination  by  medical  experts,  held  p<Bna  d.  t.). 

not  a  right ;  whether  the  power  to  order  it  ex-  For  the  right  to  inspect  premises  and  chattels 

ists,  ondecided ;  bat  if  it  does,  the  trial  Court  of  a  j^rty  before  trials  which  rests  on  different 

has  a  discretion  as  to  cases  of  extreme  necessity  principles,  see  ante^  §  1862 ;  and  for  the  privilege 

for  it) ;  1880,  Re  Shephard,  3  Fed.  12  (subpoena  of  a  party,  see  post,  §  2221. 
will  not  isene  to  bring  any  bat  writings  or  books,  *  Am'ey  v.  Long,  quoted  ante,  §  2193. 

as  defined  in  U.  S.  Rev.  St.  §  869 ;  here  refused 
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an  excessive  throng,  or  to  open  the  windows  to  let  in  fresh  air  ?  But  no 
judge  ever  refrained  from  such  orders  because  he  had  never  seen  such  a  form. 
The  ordinary  subpoena  for  a  witness  is  of  no  avail  when  he  is  in  prison ;  but 
the  judges  —  somebody,  sometime,  no  one  knows  who  or  when  —  varied  the 
form  of  words  and  ordered  the  jailer  habeas  corpus  ad  testificandum.^  They 
did  not  supinely  sit  and  watch  justice  defrauded  of  testimony  because  the 
usual  piece  of  parchment  did  not  precisely  fit  the  exigency.*  The  Courts  can 
as  well  command  a  witness  to  let  the  jury,  or  qualified  experts,  inspect  his 
premises,  his  chattels,  or  his  person,*  as  to  produce  his  documents.  It  is 
not  to  be  supposed  that  our  Courts  will  finally  commit  themselves  to  the 
denial  of  such  a  plain  dictate  of  principle  and  of  common  sense.^ 

§  2195.  OflBcers  posaeBsing  Power  to  Compel  Testimony;  Witness'  Lia- 
bility to  Action,  and  Immunity  from  Arrest.  In  connection  with  the  enforce- 
ment of  the  testimonial  duty,  certain  other  questions  arise,  not  concerning 
the  admissibility  of  evidence  or  the  scope  of  privilege,  but  involving  inde- 
pendent principles  of  substantive  and  procedural  law : 

(1)  The  duty  to  give  testimony  is  a  duty  to  the  State,  but  the  function  of 
enforcing  the  duty  resides  specifically  in  the  judicial  branch  of  the  govern- 
.ment.  The  question  thus  arises,  on  the  one  hand,  whether  the  power  of 
enforcement  can  for  any  purpose  be  exercised  by  the  legislative  branch,  in 
the  course  of  investigations  which  it  may  choose  to  make,  either  as  prelimi- 
nary to  its  decision  upon  legislation  or  as  ancillary  to  the  enforcement  of  its 
own  internal  order.^  The  question  arises,  on  the  other  hand,  whether,  in 
the  judicial  branch,  the  power  of  enforcement  can  be  delegated  to  inferior 
officers  other  than  the  judges  themselves,  such  as  notaries?  or  commissioners 
to  take  depositions,  or  others.® 


»  Po$t,  §  2199. 

*  If  there  must  be  a  Latin  catchword,  the 
duces  tecum  form  would  do  eanally  well  for  chat- 
tels convementl/  portable;  for  all  ebe,  a  com- 
mand paratus  e$  ad  exfubendum  would  meet  the 
case. 

*  Subject   always    to   the    priyileges  post, 
2210-2221. 

*  The  foUowing  rulings  exercised  such  a 
power :  1893,  King  v.  State,  100  Ala.  85,  14  So. 
878  (assault ;  the  person  assaulted,  being  exam- 
ined for  the  prosecution,  was  held  compellable, 
at  the  defendant's  instance,  to  exhibit  his 
wounded  arm  to  the  jury,  ''no  question  as  to  the 
delicacy  of  the  proposed  exhibition "  being  in- 
volved) ;  1903,  State  u.  Pucca,  —  Del.  — ,  55 
Atl.  831  (rape  under  age;  prosecuting  witness 
ordered  to  submit  to  physical  examination  by  a 
surgeon  on  behalf  of  the  defendant).  The  fol- 
lowing rulings  of  exclusion  seem  to  have  rested 
on  the  facts  of  the  case:  1903,  Bowers  v.  State, 
—  Tex.  Cr.  —  ,  75  S.  \V.  299  (slander  charg- 
ing unchastity  ;  trial  Court's  refusal  to  order  a 
physical  examination  of  the  complaining  witness, 
hefd  proper) ;  1902,  Goodwin  i\  State,  114  Wis. 
318, 90  N.  W.  170  (complaining  witness,  held  not 
subject  on  the  facts  to  medical  examination,  af- 
ter leaving  the  stand,  to  ascertain  whether  she 


was  suffering  from  hysteria ;  as  affecting  her 
credibility).  Compare  Bagwell  v.  R.  Co.,  109 
Ga.  611,  34  S.  E.  1018  (1900),  cited  post,  §  2220. 

For  the  privilege  of  a  party  in  cti-tV  cases,  see 
post,  §  2220 ;  for  the  sdf-crimination  privilege,  see 
post,  §  2265  ;  for  the  privilege  against  disclosure 
of  disaraceftd  facts,  see  post,  §  2216. 

^  Consult  the  following:  1876,  Whitcomb's 
Case,  120  Mass.  118;  1880,  Kilbourn  v.  Thomp- 
son, 103  U.  S.  176,  more  fully  in  Smith's  Digest 
of  Precedents  of  the  Senate  and  House,  1 894, 53d 
Cong.  2  sess.  Misc.  Doc.  No.  278,  p.  536 ;  1887, 
Re  U.  S.  Pacific  Railway  Commission,  Circ.  Ct. 
N.  D.  Cal.,  Smith's  Digest,  pp.  621-707 ;  1894, 
Interstate  Commerce  Com'n  v.  Brimson,  154  id. 
447.  472,  485,  155  U.  S.  8,  14  Sup.  1125  ;  1897. 
Re  Chapman,  166  id.  661,  17  Sup.  677. 

*  Consult  the  following:  1903,  Bums  v. 
Superior  Court,  140  Cal.  1,  73  Pac.  597  (over- 
ruling Lezinsky  v.  Superior  Court,  72  Cal.  510, 
14  Pac.  104) ;  1887,  Re  Beardsley,  37  Kan.  666, 
16  Pac.  153  ;  1879,  Ex  parte  Krieger,  7  Mo.  A  pp. 
367;  1893,  De  Camp  v.  Archibald,  50  Oh.  St. 
618,  623,  35  N.  E.  1056. 

*  Consult  the  following:  1896,  Ex  parte 
Rucker,  108  Ala.  245, 19  So.  314  (commissioner) ; 
1843,  People  v.  Cassels,  5  Hill  N.  Y.  164,  167 
(justice  ot  the  peace);   1901,  Re  Davies,  168 
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(2)  The  testimonial  duty,  like  other  fundamental  duties,  may  subject  the 
Tiolator  of  it  to  an  action  by  the  person  injured  by  the  violation,  that  is,  by 
the  party  whose  cause  fails  to  be  duly  vindicated  in  court  for  lack  of  the 
testimony.  Ordinarily,  the  plaintiff  at  common  law  in  such  an  action  on  the 
case  would  have  the  difficult  task  of  proving  that  his  loss  of  his  rights  was 
caused  specifically  by  the  defendant's  failure  to  bear  testimony.  The  statute 
of  Elizabeth  *  attempted  to  ease  this  difficulty  by  providing  also  that  a  person 
failing  to  obey  a  summons  to  testify  should  forfeit  a  specific  sum  of  money 
to  the  party  summoning  him ;  the  latter  expedient  has  frequently  been  imi- 
tated in  modem  statutes.^  The  action  against  one  whose  false  testimony 
has  resulted  in  the  unjust  loss  of  a  party's  cause  seems  to  rest  equally,  in 
principle,  upon  a  violation  of  the  testimonial  duty ;  but  the  doctrine  of  privi- 
lege in  substantive  law  has  been  thought  to  protect  against  such  claims.^ 

(3)  The  testimonial  duty  is  temporarily  paramount  to  other  considera- 
tions; moreover,  subjectively,  the  witness  should  be  encouraged,  by  the 
removal  of  all  obstacles,  to  fulfil  it  freely  and  promptly ;  hence,  an  immunity 
from  arrest  on  civil  process  is  conceded  to  him,  pending  his  travel  to  and 
from  the  place  of  trial  and  his  stay  at  the  place.  This  immunity,  as  affecting 
a  number  of  rules  of  legal  procedure  and  substantive  right,^  is  beyond  the 
scope  of  the  rules  of  evidence. 

§  2196.  Privilege  personal  to  the  Witness ;  Party's  Objections.  The  grounds 
for  exemption  from  the  testimonial  duty  are  entirely  extrinsic  to  the  purpose 
of  ascertaining  the  truth  {ante,  §  2175).  They  are  based  on  a  policy  of  dis- 
pensing with  the  compulsion  of  attendance  and  disclosure  wherever  it  is  not 
necessary,  or  is  more  disadvantageous  in  respect  to  other  interests  of  the 
community  {ante,  §  2192).  The  exemptions  are  therefore  in  no  sense  pro- 
vided for  the  benefit  of  the  party  whose  opponent  is  deprived  by  them  of  the 
evidence  which  he  desires.  They  are  not  intended  to  secure  for  him  a  better 
likelihood  of  demonstrating  the  truth  of  his  cause;  on  the  contrary,  they 
constitute  so  many  obstacles  to  the  ascertainment  of  the  truth,  and  these  are 
suffered  only  because  the  several  extrinsic  policies  are  deemed  to  be  in  these 
respects  paramount  to  the  purpose  of  ascertaining  the  truth.  For  example,  if 
Doe  offers  to  prove  the  contents  of  a  document,  the  rule  that  he  must  produce 
the  original  is  a  rule  intended  to  secure  a  better  likelihood  of  learning  the 
contents  accurately,  and  the  invocation  of  it  by  his  opponent  Eoe  is  the 
invocation  of  a  rule  which  is  directly  intended  to  assist  Roe  in  the  establish- 
ment of  the  facts  of  the  case.  But,  when  Doe  calls  a  witness  who  is  exempted 
by  illness  from  attendance,  or  is  privileged  not  to  disclose  his  title-deeds,  it  is 


N.  Y.  89,  61  N.  E.  lis  (attorney-general,  and 
iustices  of  the  Supreme  Conrt);  1903,  U.  S.  u. 
Beavera,  125  Fed.  778  (U.  8.  Commissioner). 

Upon  the  general  question  of  the  jurisdiction 
and  power  of  various  officers  to  use  procesB  of 
contempt  in   compelling  testimony,  consult  the 
following:   1903,  Manson  v.  Wilcox,  140  Cal. 
206,    73    Pac.    1004;    Bapalje   on    Witnesses, 

303  ff. 

«  Ante,  §  2190. 
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*  For  examples,  see  the  following  cases: 
Yeatman  t;.  Dempsey,  7  C.  B.  n.  b.  628,  and  an- 
notation in  97  Eng.  torn.  L.  B. ;  1834,  Wilkie  r. 
Chadwick,  13  Wend.  49;  1836,  Smith  v.  Merwin, 
15  id.  184;  1838,  Mattocks  v.  Wheaton,  10  Vt. 
493,  494. 

*  The  cases  are  collected  in  Ames'  Cases  on 
Torts,  I,  618,  note  6. 

^  Greenleaf,  Evidence,  §§316-318,  and  casea 
cited  ;  Rapalje  on  Witnesses,  §  305. 
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obriooB  that  this  mle  is  in  no  sense  directed  to  the  hetter  ascertainment  of 
the  facts,  nor  intended  to  saf^^nard  £oe  in  his  interest  as  a  snitor  entitled  to 
a  careful  investigation  of  the  facts.  It  concerns  solely  the  interests  of  the 
witness,  in  his  relation  to  justice  and  the  State,  —  his  interests  not  to  have 
his  testimonial  dutj  enforced  against  him  where  paramount  considerationa 
of  policy  prevail  over  the  purpose  of  judicial  investigation. 

Three  consequences  follow :  (1)  The  claim  of  privikge  can  he  made  solely 
by  the  witness  himself/  the  privil^e  (as  the  common  phrasing  runs)  is  purely 
personal  to  himself.  Whether  he  chooses  to  fulfil  his  duty  without  objection^ 
or  whether  he  prefers  to  exercise  the  exemption  which  the  law  concedes  to 
him,  is  a  matter  resting  entirely  between  himself  and  the  State  (or  the  Court 
as  its  representative).  The  party  against  whom  the  testimony  is  brought  haa 
no  right  to  claim  or  to  urge  the  exemption  on  his  own  behalf;  and,  on  the 
witness'  behalf,  the  Court  is  to  be  left  to  accord  the  protection  if  it  is  a  proper 
one.^ 

(2)  (a)  An  improper  nding  by  the  Court,  upon  a  question  of  privil^e,. 
ca/MMt  he  excepted  to  by  the  party  as  an  error  justifying  an  appeal  and  a  new 
trial,  if  the  ruling  denies  the  privilege  and  compels  Uie  witness  to  testify.  By 
hypothesis,  the  privil^e  does  not  exist  for  the  benefit  of  the  party  nor  for 
the  sake  of  the  better  ascertainment  of  the  truth  of  his  cause.  The  offered 
testimony  is  relevant,  and  is,  in  all  other  respects  than  the  privilege,  admis- 
sible. The  admission  of  it,  by  denying  the  privilege,  has  not  introduced 
material  which  in  any  way  renders  less  trustworthy  the  finding  of  the  ver- 
dict; on  the  contrary,  only  the  exclusion  of  it  could  have  been  an  obstacle  to- 
the  ascertainment  of  the  truth.  The  only  interest  injured  is  that  of  the 
witness  himself,  who  has  been  forced  to  comply  with  a  supposed  duty,  which 
as  between  himself  and  the  State  did  not  exist ;  his  remedy  was  to  refuse  to 
obey,  and  to  appeal  for  vindication  if  the  Court  had  attempted  improperly  to 
use  compulsory  process  of  contempt  This  view  has  been  accepted  by  some 
Courts.^  But  the  opposite  view  naturally  possesses  attraction  for  those 
Courts  —  and  they  are  in  the  majority  —  who  cannot  evade  the  Anglo- 
Norman  instinct  to  look  upon  litigation  as  a  legalized  sport,  of  orthodox 

^  This  if  conceded  with  practical  nnanimity.  State  v.  Kraft,  18  Or.  550,  556,  23  Pac.  663,  665 

It0  application  to  the  privilege  against  telf-crimi-  (voter's  pririlege) ;  1842,  Ralph  v.  Brown,  3  W. 

nation,  the  privilege  against  anti-marital  testimony,  &  S.  395,400;  1902,  State  v.  Hill,  52  W.  Va. 

and  the  privilege  for  client's  communications  to  296,  43  S.  £.  160  (self-disgracing  facts) ;  1902, 

iittomet/i,  where  special  qaestions  arise,  is  treated  State  v.  Prater,  ib.  132,  43  S.  £.  230  (similar) ; 

pott,  §§  2270,  2242,  2321.     Its  application  to  1868,  State  v.  Olin,  23  Wis.  309,  318  (voter's 

other  privileges  in  general  is  seen  m  the  follow-  privilege). 

ing  cases  :  1841,  Doe  v.  Egremont,  2  Moo.  &  *  1834,  Marston  v.  Downes,  1  A  &  E.  31,  34 
Rob.  366  (on  counsel  appearing  for  a  witness  (the  mortgage  of  a  third  person  having  been 
claiming  privilege  for  documents,  Rolfe,  B.,  proved  to  the  jurj,  against  his  protest  and  in 
refused  to  hear  him,  ruling  that  the  witness  supposed  violation  of  his  privlle^  held  that 
should  state  the  reasons  for  liis  claim,  and  then  "  the  defendants  were  not  a  privileged  party, 
the  judf^e  is  "  to  give  to  the  witness  the  protec-  and  they  therefore  had  no  right  of  objection, 
tion  claimed,  if  he  finds  him  to  be  entitled  to  even  on  the  supposition  that  the  learned  jtfdge 
it ") ;  1877,  talibert^  v.  R.,  1  Can.  Sup.  117, 131,  had  done  wrong  ") ;  1842,  Ralph  v.  Brown,  3  W. 
139,  140,  bj  three  judges;  1822,  Treat  t;.  &  S.  39.5,  400  (Gibson,  C.  J. ;"  Nor  is  the  viola- 
Browning,  4  Conn.  408,  418  (self -disgracing  tion  of  his  right  a  subject  of  exception,  for  no 
testimony);  1890,  Boyer  v.  Teague,  106  N.  C.  one  else  is  injured  by  it");  1863,  People  v. 
576,  625, 11  S.  £.  665  (voter*!  privUege);  1890,  Pease,  27  N.  Y.  45,  72,  per  Selden,  J. 
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Tespectability,  with  high  stakes,  the  game  to  be  conducted  according  to  strict 
rules  under  judicial  supervision,  and  to  be  won  or  lost  according  as  these 
rules  are  observed  or  disregarded.  From  this  point  of  view,  plainly,  the 
trial  Court's  erroneous  denial  of  privilege  is  a  proper  subject  for  exception 
and  forms  per  se  a  reason  for  putting  the  opposing  party,  irrespective  of  the 
truth  of  the  cause,  to  the  delay,  expense,  and  risk  of  a  new  trial  Upon  the 
sporting  theory  of  litigation  there  is  no  escape  from  this  conclusion ;  though 
it  is  impossible  to  reach  that  conclusion  upon  any  other  theory.  The  sport- 
ing theory  '  maintains  thus  far  the  upper  hand,  and  by  most  Courts  the  party 
is  to-day  allowed  the  right  to  except  to  a  ruling  erroneously  denying  a 
privilege.* 

{b)  If,  however,  the  ruling  erroneously  affirms  the  privilege^  the  case  is 
different ;  for  here  the  party  who  desired  the  testimony  has  obviously  lost 
evidence  which  by  hypothesis  is  relevant  and  might  have  assisted  the  es- 
tablishment of  the  truth  of  his  cause.  Hence,  the  deprival  of  this  evi- 
dence is  for  him  as  proper  a  ground  of  complaint  and  exception  as  it  would 
be  in  any  other  instance,^  and  may  become  a  ground  for  granting  a  new  trial, 
so  far  as  the  rejection  of  a  specific  item  of  evidence  can  ever  be  properly  so 
considered.® 

(3)  The  privilege  being  purely  personal  to  the  witness,  it  follows,  conversely^ 
that  the  irrelevancy  of  a  fact  inquired  about  can  never  justify  a  privilege  of 
refusing  to  answer.  As  the  party  has  no  concern  with  privilege  proper,  so  the 
witness  has  no  concern  with  anything  but  privilege.  Irrelevancy  is  a  ground 
for  objection  by  the  party  alone.^ 

§  2197.  Kinds  of  Privilege,  summarized.  The  kinds  of  exemption  which 
are  accorded  to  a  person  in  respect  of  his  testimonial  duty  may  be  grouped 
under  two  heads,  according  as  they  exempt  him  either  merely  from  the  task 
of  travelling  to  and  attending  the  court  where  his  testimony  is  desired,  or,  ' 
having  attended,  from  disclosing  a  certain  part  of  his  knowledge.  An  ex- 
emption of  the  first  sort  —  which  may  be  termed  viatorial  privilege  —  may 
and  sometimes  does  result  in  an  exemption  also  of  the  second  sort,  t.  e.  from 
giving  any  testimony  whatever ;  but  this  is  rather  an  accidental  and  not  an 
intended  effect  —  as  appears  when  a  witness  is  exempted  from  attendance  at 
the  court-room,  but  is  nevertheless  still  liable  to  testify  before  a  commissioner 
sent  to  take  his  deposition  at  his  residence.    An  exemption  of  the  second 


s  Commented  on  in  other  aspects  ante,  §§  21, 
1845. 

*  The  cases  applying  it  to  the  privilege  against 
ielf-criminaiion  and  the  privilege  against  anti- 
marital  testimony,  which  involye  special  ques- 
tions, are  coUected  under  those  heads,  post, 
§§  2241,  2270.  The  following  cases  apply  it  to 
other  privileges:  1854,  Phelps  v.  Prew,  3  £.  &  B. 
430 ;  1868,  State  v.  Olio,  23  Wis.  309,  318. 

*  This  is  conceded  in  all  the  cases  cited  sttpra^ 
note  2:  1842,  Coleridge,  J.,  in  Doe  v.  Date, 
3  Q.  B.  609,  621 :  "  There  is  a  very  broad  dis- 
tinction between  cases  where  the  privilege  has 
been  [erroneonslv]  allowed  and  those   where 


it  has  been  [erroneooslj]  disallowed.  In  the 
former  case,  a  party  has  been  precluded  from 
proving  that  which  he  was  entitled  to  prove.  In 
the  latter  case,  the  party  [person]  whose  privi- 
lege has  been  disallowed  has  no  locus  standi  in 
banc.  .  .  .  Legitimate  evidence  has  been  pro- 
duced against ^im  [the  party]  ;  he  is  not  preju- 
diced bv  that,  and  can  have  no  ground  for  com- 
plaint.' Contra :  1853,  Dickerson  v,  Talbot,  14 
B.  Monr.  49,  53  (title-deeds  of  third  person). 

*  For  these  considerations,  see  ante,  §  21. 

*  This  doctrine  is  examined  in  detail  post, 
§  2210. 
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sort,  which  may  be  termed  testimonial  privilege,  or  Privilege  proper,  never 
includes  or  effects  an  exemption  of  the  first  sort. 

The  viatorial  privilege  consists  in  exempting  the  witness  from  attend- 
ance until  three  conditions  are  fulfilled :  first,  he  is  to  have  notice  that  his 
testimony  is  required,  and  be  summoned  to  attend ;  secondly,  he  is,  in  some 
cases,  to  receive  in  advance  an  indemnity  for  his  expenses;  and,  thirdly,  he  is 
to  be  excused  where  his  health  or  other  sufficient  circumstance  constitutes 
an  inability  to  attend. 

The  testimonial  privileges  fall  naturally  under  two  heads,  according  as 
the  disclosure  which  they  affect  is  a  topic  or  class  of  facts  in  his  knowledge, 
or  is  a  communication  from  or  to  another  person,  irrespective  of  its  subject. 
The  concededly  privileged  topics  are  some  half-dozen  in  number,  although 
others  have  been  from  time  to  time  sought  to  be  added  to  the  list.  The 
privileged  communications,  as  universally  conceded,  are  those  made  by  persons 
holding  a  certain  confidential  relation,  —  in  particular,  that  of  husband  and 
wife,  attorney  and  client,  fellow-jurors,  and  government  and  informer ;  to 
these  are  added,  in  some  jurisdictions,  the  relations  of  priest  and  penitent, 
and  physician  and  patient ;  and  occasionally  sundry  other  additions  have  been 
attempted. 
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BOOK  I,   PART  III. 


§2199 


Title  II  (contirmed) :  PRIVILEGE. 
SuB-nTLB  n :    VIATORIAL  PRIVILEGE. 


§2199.  (1)  Notice  and  SammoDB ;  Sabpoena. 

§  2200.  Saane :  Sabpcena  duces  tecum  for 
Documents. 

§  2201.  (2)  Indenmitj  for  Expenses ;  (a) 
Tender  in  Advance. 

§  2202.  Same :  (b)  Amoant  of  Charges. 

§  2203.  Same :  l^xpert's  Fees. 


§  2204.  (3)  Inability  to  Attend ;  in  General. 

§  2205.  Same :  (a)  Illness,  and  the  like;  Mei^ 
chants'  Books. 

§  2206.  Same :  (6)  Sex,  Occupation  ;  Officers 
and  Official  Records. 

§  2207.  Same :  (c)  Distance  from  Place  of 
Trial 


§2199.  (1)  Notioe  and  Sommoiis ;  Subpcsna.  Common  fairness  prescribes 
that,  before  the  witness  be  enforced  to  perform  his  testimonial  duty,  adequate 
and  express  notice  be  given  him  that  the  testimony  is  likely  to  be  needed, 
and  a  formal  summons  be  made  to  him  to  attend  for  the  purpose.  This 
process  secures  the  effect,  not  only  of  notifying  him  when,  and  where,  and  in 
what  sort  of  cause  his  testimony  is  wanted,  but  also  of  assuring  him  that  the 
authority  of  State  has  sanctioned  the  demand,  of  furnishing  him  a  voucher 
for  proving  his  claim  to  indemnity  (where  it  is  not  demandable  in  advance), 
as  well  as  of  satisfying  the  Court,  in  case  the  witness  is  not  present  when 
called  to  the  stand,  that  due  diligence  has  been  used  to  procure  him  and 
(in  a  contempt  proceeding)  that  a  default  appears  prima  facte  on  his  part. 

The  form  of  document  traditionally  used  for  this  purpose  is  the  writ  of 
9ubpcena}  which  commands  the  witness  to  appear  at  a  certain  court  on 
a  certain  day  to  testify  what  he  knows  in  a  cause  between  certain  parties 
and  to  attend  the  court  for  that  purpose  until  discharged.  Where  the 
witness  is  desired  to  bring  documents,  a  specific  clause  to  that  effect  is 
additionally  required  to  be  inserted.*  The  notice  conveyed  in  the  subpoena 
is  secured  by  reading  or  showing  it  to  him  and  furnishing  him  with  a  copy,^ 
the  original  being  taken  back  by  the  process-server  for  filing  in  court  with  his 
indorsement  or  affidavit  of  service.  The  service  is  sometimes  made  by  leaving 
the  copy  at  the  witness'  place  of  abode  or  of  business,  although  a  personal  ser- 
vice into  the  witness'  hands  may  in  strictness  be  required.  The  service  should 
be  made  a  reasonable  time  before  the  day  specified  for  attendance ;  and  the 
witness  is  ordinarilv  not  deemed  to  be  in  default  unless  the  service  conforms 
to  these  requirements.  The  sufficient  question  in  all  cases  should  be,  Has 
the  person  in  all  probability  had  actual  knowledge,  a  reasonable  time  before- 
hand, that  his  testimony  would  be  lawfully  required  at  the  time  and  place 
specified?*     Upon  principle,  therefore,  where  a  person  already  in  court  is 

^  So  called  from  the  closing  words  of  the  '  Pwt,  §  2200. 

writ,  which  commanded  the  party  to  attend  in  '  It  has  long  been  settled  that  an  abstract  of 

person,  on  a  penalty  for  disobedience ;  the  fuU  the  writ,    or   " subpcena'tichet**  suffices:    1639, 

Ijatin  clanse  is  giren  ante,  f  2190,  note  19;  for  Goodwin  v.  West,  Cro.  Car.  .')22,  540. 

the  history  of  the  wbpcma  see  the  citations  ib.  *  This  question  depends  rather  upon  general 

note  27.  principles  as  to  the  service  of  process,  and  not 
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the  jadge  at  Nisi  Prins  whether,  upon  the  principles  of  reason  and  equity,  such  production 
should  be  required  by  him,  and  of  the  Court  afterwards,  whether,  having  been  there  with- 
held, the  party  should  be  punished  by  attachment."  Messrs.  Park,  Marryat,  and  Bell 
(arguing  for  the  successful  side) ;  '*  As  the  obligation  of  a  witness  to  answer  by  parol  doea 
not  depend  upon  his  own  judgment,  but  on  that  of  the  Court,  the  same  rule  must  prevail 
with  respect  to  his  production  of  documentary  evidence.  The  witness  is  bound  at  all 
events  to  bring  with  him  the  papers  which  he  has  been  subpoenaed  to  produce ;  and  when 
it  is  in  Court,  he  may  then  state  any  legal  or  reasonable  excuse  for  withholding  it,  of 
which  the  Court  will  judge.  In  this  respect  there  can  be  no  distinction  between  parol  and 
written  evidence.  Proof  of  either  kind,  if  within  the  knowledge  or  possession  of  the 
witness,  ought  to  be  produced  if  legal;  and  of  its  legality  the  Court  and  not  the  witness 
must  judge.*'  * 

(4)  The  requirement  to  produce  assumes  that  the  document  is  within  the 
control  of  the  witness.  One  who  is  dumb  cannot  be  in  default  for  not  testify- 
ing orally,  and  one  who  has  no  lawful  control  over  a  document  cannot  properly 
be  liable  to  produce  it.  Whether  the  witness  has  such  a  control  depends  upon 
the  facts  of  each  case.^  When  the  documents  desired  are  those  of  a  corpora- 
tion,  its  officer  who  is  their  custodian  is  the  proper  person  to  serve  with  process 
and  to  hold  liable  for  non-production.^^ 

§  2201.  (2)  Indemnity  for  Bzpenses ;  (a)  Tender  in  Advance.  Ever  since 
the  statute  of  Elizabeth  (and  before  that  time  it  does  not  appear  what  the 
practice  was  ^),  the  indemnity  to  which  the  witness  is  entitled  has  been  re- 
quired, at  least  in  dvil  causeSy  to  be  tendered  to  him  in  advance,  at  the  time 
of  serving  the  subpoena ;  ^  in  lack  of  this,  the  witness  is  not  compellable  to 
attend. 


•  Accord:  1835,  Doe  v,  Kelly,  4  Dowl.  Pr. 
273;  1882,  U.  S.  v.  Hunter,  15  Fed.  712  (if  the 
witness  has  a  doubt  as  to  the  relevancy  of  the 
docament,  he  should  sabmit  it  to  the  Court) ; 
1845,  Chaplain  v.  Briscoe,  5  Sm.  &  M.  198,  207. 
The  coart  should  of  course  provide  that  the  tV- 
relevant  parts  of  a  book  or  docament  be  not  seen 
bjr  the  opponent ;  1824,  Hawkins  v.  Howard,  Rj. 
&  Mo.  64.  When  the  docament  is  lawfully  pro- 
ducible, the  producer  may  be  required  to  read  it 
alond:  1862,  People  v,  Dyckman,  24  How.  Pr. 
222,  226. 

*  1807,  Amey  u.  Lon^,  1  Camp.  14,  9  East 
473,  483  (subpoena  d.  t.  directed  to  G.  and  L.  or 
one  of  them ;  it  was  served  on  L.  only,  but  6. 
owned  and  had  possession  of  it ;  they  were  part- 
ners ;  Elleuborough,  L.  C.  J. :  '*  Although  a 
paper  should  be  in  the  legal  custody  of  one  man, 
vet  if  a  subpoena  d.  t.  is  served  on  another  who 
has  the  means  to  produce  it,  he  is  bound  to  do 
so  "  ;  yet  no  man  is  obliged  **  to  sue  and  labor  in 
order  to  obtain  the  possession  of  any  instrument 
from  another  for  the  purpose  of  its  production 
afterwards  by  himself,  in  obedience  to  the 
subpoena"). 

1*  1834,  R.  r.  Woodley,  1  Moo.  &  Rob.  390  (a 

I>er8on  holding  documents  as  attorney  of  the 
ord  of  a  borough,  and  also  as  steward  of  the 
borough,  held  iKiund  to  produce  in  the  latter 
character,  in  quo  wajranto  against  the  bailiff  of 
the  borough)  ;  1825,  Bank  of  Utica  t;.  Hillard, 
5  Cow.  153, 158  (Savage,  C.  J. :  "  The  obligation 
of  Colling  [a  bank-clerk]  to  produce  the  [bank-] 


books  upon  the  duces  tecum  depends  on  the  ques- 
tion whether  they  were  in  his  possession  and 
nnder  his  control.  He  was  the  mere  clerk  of 
the  plaintiffs,  and  in  that  character  had  no  such 
property  in  or  possession  of  the  books  as  imposed 
the  obligation  to  bring  them  ") ;  1883,  Wertheim 
V.  Contln.  R.  &  T.  Co.,  15  Fed.  716  (a  corporation 
not  a  party  is  compellable  like  other  persons  to 
produce  its  books  ;  the  officers  of  a  corporation, 
are  the  custodians  of  its  books  for  this  purpose ; 
here  the  president  and  secretary  were  compelled). 

From  the  foregoing  conditions,  attached  to 
the  requirement  of  notice  and  demand  by  sub- 
poena duces  tecufHf  are  to  be  discriminated  the 
exemption  from  mere  attendance  with  documents 
(not  from  disclosure)  sometimes  granted  on 
grounds  of  convenience  {post,  §  2205) ;  and  also 
the  various  privileges  against  disclosure  of  docu- 
ments, in  {Murticular,  those  affecting  titie-deeds, 
securities,  and  the  like  ( post,  §  2211),  trade-secrets 
(post  §  2212),  a  civil  party-opponent's  documents 
[post,  §  2219),  self-criminating  documents  {}>ost, 
§  2264),  documents  communicated  between  attor- 
ney and  client  ( post,  §  2307),  and  official  documents 
{ post,  %  2373). 

^  Ante,  §  2190. 

*  1562,  St.  5  Eliz.  c.  9,  §  12  (penalty  provided 
against  any  person  who  **  having  not  a  lawful 
and  reasonable  let  or  impediment  to  the  con- 
trary," fails  to  appear  to  testify  in  a  cause  after 
process  served  upon  him  "  and  having  tendered 
unto  him  or  them,  according  to  his  or  their 
countenance  or  calling,  such  reasonable  sama 
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This  condition  was  never  imposed  upon  the  prosecution  in  criminal  cases. 
Bat  whether  it  was  equally  dispensed  with  in  favor  of  the  aectised  in  crimi- 
nal cases  was  never  settled  at  common  law.  So  far  as  early  precedent  was 
concerned,  the  statute  of  Elizabeth  was  passed  more  than  a  century  before 
the  accused  obtained  the  right  to  compulsory  process  for  his  witnesses.^  Yet 
before  this  became  his  right,  and  while  it  was  being  permitted  as  a  favor,  the 
early  practice  seems  to  have  applied  to  him  the  rule  for  parties  to  civil 
cause^>  In  later  times,  the  tradition  became  uncertain,  and  judicial  opinion 
left  the  matter  in  doubt.^  Finally,  by  statute  in  most  jurisdictions,  the  wise 
step  was  taken  of  declaring  both  parties  in  criminal  causes  exempt  from  a 
tender  in  advance.® 


of  money  for  his  or  their  costs  and  cliargeB,  as 
haying  regard  to  the  distance  of  the  places  is 
necessary  to  be  allowed  in  that  behali ").  No 
exception  was  recognized  for  a  party  suing  in 
forma  pauperis :  1828,  Blackburn  v.  Uargreayes, 
2  Lew.  Cr.  C.  259.  In  Tennessee,  North  Caro- 
lina, and  Georgia  alone,  no  snch  requirement 
exists  for  civil  cases :  tn/4*a,  note  6. 

s  Ante,  §  2190. 

«  1684,  Braddon's  Trial,  9  How.  St.  Tr.  1127, 
1167  (quoted  ;?<»/,  §  2202). 

>  1814,  Phillipps,  Evidence,  I,  9-13  (recog- 
nizee no  discrimination  as  to  defendants) ;  1824, 
R.  V.  Cooke,  1  C.  &  P.  322  (defendant  need  not 
tender) ;  1850,  Pell  v.  Danbeny,  5  Exch.  955, 
per  Alderson,  B.  (tender  not  necessary  in  crim- 
mal  cases  generally) ;  1806,  Smith's  and  Ogden's 
Trial,  Lloyd's  Rep.  34,  58,  89  (the  Court  of  two 
judges  was  divided,  and  gave  no  reasons) ;  1825, 
Ex  parte  Chamberlain,  4  Cow.  49  (tender  not 
necessary  by  defendant  in  felonies);  1901, 
Huckins  v.  State,  —  Nebr.  — ,  86  N.  W.  485 
(tender  not  necessary  by  defendant);  1853, 
West  V.  State,  I  Wis.  209,  233  (defendant  need 
not  tender;  treated  as  a  deduction  from  the 
right  to  compulsory  process,  ante^  §  2191).  A 
witness  who  is  too  poor  to  pay  his  expenses 
should  be  exoneratea  from  a  charge  of  con- 
tempt :  Phillipps,  Evidence,  I,  13 ;  1836,  People 
V.  Davis,  15  Wend.  602,  semUe. 

s  In  the  foUowing  list  are  collected  the  stat- 
utes concerning  tender  of  expenses  generally,  as 
involved  in  this  and  the  ensuing  section :  Ala, 
Code  1897,  §  1341  (on  non-payment  of  fee  on 
demand  in  any  civil  cause,  witness  need  not 
"  appear  again  as  a  witness  in  the  same  cause 
until  his  fees  are  paid  ") ;  Alaska  C.  C.  P.  1900, 
§  674  (like  Or.  Annot.  C.  1892,  §  846) ;  Ariz. 
Rev.  St.  1887,  §  1828  (no  attachment  for  con- 
tempt in  a  civil  suit,  unless  there  has  been  a 
tender  of  hiwful  fees) ;  Ark,  Stats.  1894,  §  2941 
(fees  for  travel  and  one  day's  attendance  must 
be  tendered);  §  2113  (tender  not  necessary  in 
criminal  causes) ;  Cd.  C.  C.  P.  1872,  §  1987, 
(fees  for  travel  both  ways  and  one  day^s  attend- 
ance, required);  Conn.  Gen.  St.  1887,  §  1066 
(fees  for  travel  and  one  day's  attendance  must 
be  tendered) ;  D.  C.  Code  1901,  §  1059  (fees  for 
travel  both  ways  and  one  day's  attendance  must 
be  tendered);  Go.  Code  1895,  §  5261  (fees  in 
civil  cases  are  not  demandable  before  attend- 
ance) ;  1895,  Roberts  v.  State,  94  Ga.  66, 21  S.  E. 


132  (statute  for  State  payment,  construed) ; 
Haw.  Civil  Laws  1897,  |  1368  (in  a  court  of 
record,  in  a  civil  cause,  attendance  is  not  re- 
quired unless  "travelling  fees"  be  paid  or 
tendered) ;  Ida.  Rev.  St  1887,  §§  6037, 6090  (fees 
for  travel  both  ways  and  one  day's  attendance 
must  be  tendered) ;  Ind.  Rev.  St.  1897,  §§  502, 
503,  505  (compellable  to  attend  in  the  same 
county  without  tender ;  out  of  the  county,  fees 
for  travel  and  one  day's  attendance  must  be  ten- 
dered, and  then  from  day  to  day,  one  day's  fee 
in  advance);  §  1888  (in  criminal  cases,  no  ten- 
der necessary) ;  la.  Code  1897,  §  4662  (fees  de- 
mandable in  advance  for  travel  both  ways  and 
one  day's  attendance,  and,  at  the  beginning  of 
each  day  after  the  first,  that  day's  fees ;  except 
for  parties);  §  1298  (fees  demandable  in  ad- 
vance by  the  accused  s  witnesses,  unless  snb- 
pcsna  is  issued  on  order  of  judee) ;  1900,  State 
V.  Keenan,  HI  la.  286,  82  N.  W.  792  (statute 
applied);  Kan.  Gen.  St.  1897,  c.  95,  §f  341,  342 
(tees  for  travel  and  one  day's  attendance  are  de- 
mandable, and  one  day's  fee  at  the  beginning  of 
each  day  after  the  first);  Ky.  C.  C.  P.  1895, 
§  536  (fees  must  be  tendered  for  travel  and  one 
day's  attendance);  C.  Cr.  P.  §  151  (fees  need 
not  be  tendered  in  criminal  cases) ;  Stats.  1899^ 
§  1734  (in  a  civil  case,  no  attendance  is  neces- 
sary, if  residing  more  than  twenty  miles  away, 
unless  tendered  travel  fees  in  advance  or  ordered 
to  come  without  tender);  1857,  Thurman  v. 
Virgin,  18  B.  Monr.  785, 790  (under  the  statutes^ 
tender  is  still  necessary  in  civil  suits  for  wit- 
nesses residing  out  of  the  county) ;  La.  Rev.  L. 
1897,  §  3943,  C.  Pr.  1894,  §  134  (a  witness  who 
has  attended  and  obtained  a  certificate  and  de- 
manded the  fee  of  the  party  is  not  compellable 
to  attend  in  the  same  case  at  a  subsequent  term 
until  the  fee  is  paid) ;  Me.  Pub.  St.  1883,  c.  82, 
§  106  (no  person  is  obliged  to  attend  as  a  wit- 
ness unless  on  pre-payment  of  fees  for  travel  and 
for  one  day's  attendance) ;  c.  132,  §  8  (a  witness 
for  the  accused  in  a  criminal  case  may  require 
prepayment  of  fees) ;  c.  134,  §15  (otherwise  for  a 
witness  summoned  for  the  State) ;  Mass.  Pub. 
St.  1882,  c.  169,  {  3,  Rev.  L.  1902,  c.  175,  §  3 
(fees  for  travel  and  one  day's  attendance 
must  be  tendered) ;  P.  S.  c.  213,  §  34,  R.  L. 
c.  218,  f  58  (witness  summoned  by  Common- 
wealth is  bound  to  attend  without  prepayment) ; 
Mich.  Comp.  L.  1897,  §§  802,  10148  (fees  for  one 
day's  attendance  and  travel  both  ways  must  be 


2981 


{2201 


PRIVILEGE  AS  TO  ATTENDANCE.  [Chap.  LXXV 


The  requirement  of  a  tender  (in  cases  where  it  is  applicable)  is  a  con- 
tinuing one,  i.  e.  when  the  time  of  attendance  has  expired  which  was  covered 
by  the  tender,  and  the  witness  is  still  needed,  a  new  tender  must  be  made  in 
advance,  from  day  to  day,  of  his  cost  of  maintenance  or  daily  fee.^  On  the 
other  hand,  the  requirement  of  a  tender  ceases  when  the  necessity  for  it 


tendered);  §  11902  (tender  not  neceasarj  in 
eriminal  cases) ;  Minn.  Gen.  St  1894,  §  554S 
(attendance  is  not  compellable  unless  fees  for 
travel  both  wajs  and  one  day's  attendance  are 
offered) ;  §  5595  (in  criminal  cases,  attendance  is 
compellable  for  defendant  without  fees,  and  the 
attorney-general  or  county  attorney  may  also 
compel' it  for  State);  Miu.  Annot.  Code  1892, 
§  2023  a  (a  witness  in  a  civil  case  unpaid  at  the 
end  of  each  day  is  not  obliged  to  attend  further 
tiU  paid,  unless  the  party  files  an  affidavit  of  in- 
ability to  pay);  Afo.  Rev.  St  1899,  §  2566  (in 
criminal  cases,  attendance  is  compellable  with- 
out tender) ;  §  4663  (not  compellaole  to  attend 
more  than  forty  miles  from  residence,  unless 
fees  for  travel  both  ways  and  one  day's  attend- 
ance are  tendered);  Mont.  C.  C.  P.  1895, 
§§  3302,  3400  (fees  for  travel  both  ways  and 
one  day's  attendance  must  be  tendered) ;  Fol.  C. 

1  4655  (no  attendance  is  compellable  unless  fees 
for  travel  both  ways  and  one  day's  attendance 
are  tendered,  and  thereafter  each  day's  fees  in 
advance) ;  Nebr.  Comp.  St  1899,  §  5929  (fees 
for  travel  and  one  day's  attendance  are  demand- 
able  in  advance);  §  5938  (after  the  first  dav, 
each  day's  fees  are  demandable  in  advance); 
Nev.  Gen.  St  1885,  §  3410  (fees  for  travel  both 
ways  and  one  day's  attendance  are  demandable 
in  advance ;  possibly,  from  the  context,  this  ap- 
plies only  to  witnesses  summoned  out  of  the 
county);  N.  H.  Pub.  St  1891,  c.  224,  §  5  (fees 
for  travel  and  one  day's  attendance  are  to  be 
tendered) ;  §  9  (on  tender  of  double  the  local  fees, 
a  witness  may  be  summoned  for  a  Federal  cause 
in  another  State) ;  1860,  Whitney  r.  Pierce,  40 
N.  H.  114  (before  an  auditor,  a  party  as  witness 
is  not  entitled  to  a  tender  of  cnarges) ;  N.  J. 
Gen.  St  1896,  Evidence  §  13  (the  witness  shall 
pay  a  forfeit  if  he  fails  to  appear  after  process 
served  and  charges  "paid  or  tendered  at  the 
time  of  such  service  ") ;  1819,  Ogden  v.  Gibbons, 

2  South.  519,  533  (statute  applied) ;  N.  Y,  C.  C. 
P.  1877,  §  852  (fees  for  travel  both  ways  and 
one  day's  attendance  must  be  tendered) ;  N.  C. 
Code  1883,  §  1368  (no  fees  are  demandable  in 
advance ;  but  a  witness  in  civil  cafses,  except  on 
behalf  of  the  State  or  a  municipal  corporation, 
may  leave  after  one  day,  unless  tendered  what 
is  then  due) ;  N.  D.  Rev.  C.  1895,  §§  5659, 5663 
(in  civil  cases,  fees  for  travel  and  one  day's  at- 
tendance are  demandable  in  advance,  and*  after 
the  first  day,  each  day's  fee  at  the  beginning) ; 
Oh.  Rev.  St.  §§  5250,  5251  (not  compellable  to 
attend  unless  on  payment  of  travel  and  odo 
day's  attendance  fees) ;  Old.  Stats.  1893,  §§  4219, 
1600  (civil  cases;  fees  for  travel  both  ways  and 
one  day's  attendance  are  demandable  m  ad- 
vance) ;  §§  4228,  1600  (each  day's  fees  after  the 
first  are  demandable  at  its  commencement) ; 
Or.  C.  C.  P.  1892,  §  792  (like  Cal.  C.  C.  P. 
§  1987);  §  795  (double  fees  demandable  for  at- 
tendance  compellable  only  on  court  order); 


f  846  (fees  may  be  demanded  at  the  close  of 
each  day  for  attendance  next  day);  St  1901, 
pp.  22,  135  (fees  regulated) ;  IL  I.  Gen.  L. 
1896,  c.  244,  §  8  (fees  for  travel  to  court  and 
one  day's  attendance  must  be  tendered,  except 
for  summons  on  behalf  of  the  State) ;  S,  D. 
Stats.  1899.  §S  6497,  6506  (like  N.  D.  Rev.  C. 
§S  5659,  5663);  Tenn.  Code  1896,  §  5608  (every 
witness  subpoenaed  shall  appear) ;  1836,  Smith 
V.  Barger,  9  Yerg.  323  (by  construction  of  the 
statute,  no  tender  is  necessary  in  civil  cases) ; 
1865,  Carren  v.  Breed,  2  Coldw.  465, 467  (same) ; 
Tex.  C.  Cr.  P.  1895,  §  291  (tender  of  fees  is  not 
necessary  where  a  magistrate  issues  an  attach- 
ment) ;  U.  S.  Rev.  St  1878,  §  870  (fees  for 
travel  both  ways  and  one  day's  attendance  must 
be  tendered  to  a  witness  summoned  for  dedimus 
deposition) ;  §  4908  (no  witness  is  paSXtj  of  con- 
tempt unless  the  fees,  etc.,  are  "  paid  or  tendered 
him  at  the  time  of  the  service  of  the  subpoena  ") ; 
St.  1898,  c  541,  §  41,  July  1,  30  Stat  L.  556  (no 
person  shall  be  required  to  attend  as  witness 
oefore  a  referee  in  bankruptcy  unless  his  fees, 
etc.,  are  "first  paid  or  tenaered  him");  1903, 
Rt  Boeshore,  125  Fed.  651  (mere  failure  to  de- 
mand a  fee  not  tendered  is  not  a  waiver  of  the 
necessity  of  tender);  1903,  Rb  Eerber,  ib.  653 
(similar);  Utah  Rev.  St  1898,  §  3419  (civU 
cases ;  fees  for  travel  both  ways  and  one  day's 
attendance  must  be  tendered) ;  §  998  (similar; 
and  each  day's  fee  must  be  tei^ered  in  advance) ; 
Va.  Code  1887,  §  3354  (fees  for  one  day's  attend- 
ance and  mileage  and  tolls  are  demandable,  a 
reasonable  time  before  attendance) ;  §  4091  (in 
criminal  cases,  attendance  is  obligatory  without 
payment  or  tender) ;  Vu  St  1894,  §§  1252, 1254 
(fees  for  travel  and  one  day's  attendance  must 
be  tendered) ;  WaA,  C.  Stats.  1897,  §  5995  (not 
compellable  in  civil  action  unless  fees  for  travel 
both  ways  and  one  day's  attendance  are  tendered 
in  advance,  on  demand) ;  §  6742  (justice's  court ; 
similar,  but  reading  **  mileage  and  one  day's  at- 
tendance"); §  1622  (similar,  but  reading  "one 
day's  attendance,  together  with  mileage  going  to 
the  place");  W,  Va.  Code  1891,  c.  130,  §  27 
(one  day's  attendance  and  mileage  and  tolls 
must  be  paid,  if  required,  a  reasonable  time 
beforehand) ;  c.  162,  §  1  (attendance  obligatory  ^ 
in  criminal  cases  without  payment  or  tender) ;  \ 
Wis.  Stats.  1898,  §  4057  (attendance  not  obliga-  • 
tory  in  civil  action,  except  on  behalf  of  the  State,  ] 
unless  fees  for  one  day's  attendance  and  travel  ^ 
both  ways  are  tendeied) ;  §  4058  (no  tender 
necessary  for  witness  summoned  for  the  State 
in  any  civil  action,  or  in  any  criminal  action  for 
either  party) ;  Wyo.  Rev.  St.  1887,  §§  2599, 
3292  (substantially  like  Oh.  Rev.  St.  §  5251). 

V  1860,  Bliss  V.  Brainard,  42  N.  H.  255  (if 
notice  and  demand  are  made  by  the  witness) ; 
1838,  Mattocks  v.  Wheaton,  10  Vt.  493,  495. 
This  is  often  declared  in  the   statutes  cited 


supra. 
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ceases^  for  example,  when  the  witness  is  already  in  court  for  another  purpose.* 
Moreover,  a  voluntary  attendance  without  a  demand  of  expenses  at  the  time 
of  service  is  a  final  waiver  of  the  requirement,  and  the  witness  cannot  insist 
upon  it  at  the  moment  of  being  called  to  the  stand^ 

The  truth  is  that  the  whole  doctrine  of  requiring  a  tender  in  advance  is  a 
questionable  one.  Its  defect  is,  in  the  first  place,  that  it  tends  to  create  the 
false  impression  (ante,  §  2192)  that  the  witness'  duty  runs  to  the  parties  and 
not  to  the  community,  and  that  he  is  rendering  his  services  for  money  to  the 
party  that  desires  them.  It  tends  to  intensify  the  unwholesome  partisan 
spirit  of  witnesses  and  to  put  them  in  the  position  of  paid  retainers.  It  low- 
ers the  moral  level  of  litigation.  Its  fault  is,  furthermore,  that  it  places  an 
unequal  burden  upon  litigants,  according  as  they  are  more  or  less  able  in 
advance  to  furnish  the  money  for  witness  fees.  If  a  poor  man  in  a  criminal 
cause  is  entitled,  without  advances,  to  the  testimony  of  those  who  can  vindi- 
cate him,  he  is  equally  entitled  to  it  in  a  civil  cause  to  defend  him  from  in* 
justice  or  to  aid  the  enforcement  of  his  right ;  any  distinction  in  this  respect 
between  civil  and  criminal  causes  is  a  false  one.  Moreover,  the  question  is 
not  whether  the  parties  in  civil  causes  should  ultimately  bear  the  expenses 
of  their  litigation,  and  whether  litigation  should  be  absolutely  free;  that 
is  a  different  problem;  here  we  ask  only  whether  payment  in  advance  is 
necessary ;  there  are  other  ways  of  securing  the  parties'  liability  for  costs. 
Nor  is  it  the  question  whether  parties  shall  be  licensed  to  cause  inconvenience 
to  their  neighbors  by  summoning  promiscuously  a  horde  of  unnecessary  wit- 
nesses, without  risk  or  hindrance;  that  abuse  can  be  guarded  against  by 
penalties  for  parties  who  are  found  by  the  Court  to  have  summoned  wit- 
nesses with  wanton  superfluity;  and  in  many  jurisdictions  such  measures 
are  provided.  Nor  is  it  a  question  whether  the  burden  of  advancing  the  ex- 
penses shall  be  thrown  by  the  party  upon  the  witness  himself ;  that  burden 
is  not  considered  by  the  law  as  a  hardship  in  criminal  causes ;  nor  would  it 
extend  to  more  than  the  expense  of  travelling  to  the  place  of  trial,  and  even 
this  amount  could  then  be  reimbursed  on  arrival;  moreover,  the  witness' 
actual  inability  to  advance  his  own  expenses  is  a  sufficient  excuse,  in  con- 
tempt proceeoUngs,  for  his  non-attendance.^^  The  real  question  is  simply 
whether  parties  who  can  ill  afford  the  expense  shall  be  put  at  a  relative 
disadvantage  to  their  opponents  who  by  the  mere  possession  of  money  are 
enabled  to  prepare  more  freely  and  effectually  for  the  proof  of  their  cause ; 
and  in  this  aspect  the  requirement  of  tender  is  a  plain  injustice.    For  these 

*  1828,  Blackbnm  v,  Hargreaves,  2  Lew.  Cr.  tUl  lach  charges  are  actnaUjr  paid  him/'  except 
C.  259  (witness  also  sammoned  for  the  oppo-  he  resides  and  is  called  witnin  the  "bills  of 
nent).  mortality ").    It  was  even  ruled  that  a  tender 

*  1894,  Bozek  V.  Redzinski,  87  Wis.  525,  529,  at  the  trial  conld  not  care  the  lack  of  a  prior 
58  N.  W.  262  (the  attendance  is  a  waiver  of  tender :  1748,  Bowles  v.  Johnson,  1  W.  BL  16, 
payment  in  adranoe).  Contra:  1684, Braddon's  semUe,  The  witness  maj  waive  the  tender  of 
Tnal,  9  How.  St.  Tr.  1127,  1167  (cited  pogt,  the  entire  amount  by  accepting  less:  1639, 
§  2201) ;  1768,  Blackstone,  Commentaries,  III,  Goodwin  v.  West,  Cro.  Car.  522,  540.  Compare 
369  ("  no  witness,  unless  his  reasonable  expenses  the  Federal  cases  supra,  note  6. 

be  tendered  to  him,  is  bound  to  appear  at  aU;         ^®  Supra,  note  5. 
nor,  if  he  appears,  is  he  bound  to  give  evidence 
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two  chief  leMons  it  should  be  abolished,  as  an  anoiiialy  in  the  law  and  a 
detriment  to  justice,  soiriying  by  mere  force  of  traditbn.^ 

§  2202.  Bama :  {b)  Amount  of  Vsndar.  The  amount  of  the  expenses  re* 
quired  by  the  statute  of  Elizabeth  to  be  tendered  was  to  be  merely  **  rea- 
sonable ** ;  ^  and  the  judges  of  England  set  their  faces,  from  the  beginning, 
against  any  attempt  to  deduce  fixed  rules,  by  nice  calculations,  for  applying 
this  principle : 

1684,  Braddm's  Trial,  9  How.  St  1127,  1197 ;  Wilneu  for  defendant :  **  Mj  lord,  I 
•ball  not  gire  any  eridenoe  till  I  have  mj  chaiiges  ** ;  L.  C.  J.  JefferieM :  "  Braddon,  if  joa 
will  have  your  witnesiict  swear,  yon  muiit  pay  tbem  their  charges  '* ;  Defendant :  "  My 
lord,  I  am  ready  to  pay  it,  I  nerer  refused;  but  what  shall  I  give  him?  "  *  X.  C.  J, : 
^  Nay,  I  am  not  to  make  baigains  between  yon ;  agree  as  you  can."  * 


It  was  plain,  however,  that  the  charge  should  include  three  general  items, 
namely,  the  cost  of  coming  to  court,  the  cost  of  returning  home,  and  the  cost 
of  sojourning  at  the  place  of  trial  during  the  time  required  for  attendance. 
Within  these  items,  no  further  detailed  rates  or  rules  were  promulgated ;  ex- 
cept that,  under  the  statute,  the  reckoning  of  all  three  would  vary  according 
to  the  witness'  **  countenance  or  calling," — a  distinction  proper  enough  where 
the  separation  of  ranks  of  life  was  so  clear  and  fixed.' 

But  in  the  United  States  this  policy  has  been  abandoned,  —  partly  because 
the  theory  of  social  democracy  could  hardly  abide  a  l^al  discrimination  based 
on  social  distinctions,  but  partly  also,  it  may  be  presumed,  because  a  lack  of 
fixity  in  charges  tends  not  only  to  create  uncertainty  and  dispute  as  to  the 
witness'  obligation,  but  also  to  induce  undue  exactions  by  witnesses  and 
undue  pecuniary  payments  by  parties  under  cover  of  the  required  expenses. 
By  statute,  therefore,  the  rates  to  be  paid  for  attendance  and  for  travel  are 
now  generally  prescribed.  What  has  thus  been  lost  in  depriving  witnesses 
occasionally  of  adequate  compensation  for  expenses  of  maintenance  has  prob- 
ably been  more  than  made  up  by  the  removal  of  the  greater  disadvantages 
above  mentioned.    The  three  general  items,  however,  of  travel  to  and  fro 


^^  It  may  be  added  that  the  coiutitntional 
guaranty  that  property  and  (in  a  few  constita- 
tionff)  services  shall  not  be  taken  by  the  State 
without  dne  compensation  does  not  create  any 
exceptions  to  the  recognized  duty  of  a  citizen  to 
furnish,  without  tender  of  expenses,  snch  testi- 
mony as  he  is  capahle  of  furnishing :  1853,  West 
V.  State,  1  Wis.  209,  233;  1856,  Israel  t;.  State, 
8  Ind.  467 ;  1877,  Buchman  v.  State,  59  id.  1,  14 

ibut  distinguishing  the  case  of  an  expert,  post, 
3203). 

^  Ante,  §  2201,  note  2. 

*  1741,  Chapman  v.  Pointon,  8  Stra.  1122 
(*'they  would  not  enter  into  any  nice  calcula- 
tions of  the  expense,  but  confined  their  inquiry 
to  the  question  whether  the  non-attendance  was 
through  obstinacy  or  not  ").  The  various  early 
English  statutes  extending  the  process  of  sub- 
poena, collected  in  Philipps  on  Evidence,  I, 
9-13,  exhibit  this  same  dismclination  to  fix  the 
rate  of  charges. 


*  1736.  Wakefield's  Case,  Lee  cas.  t.  Hard- 
wicke  313  ("  You  must  not  onlv  have  an  affidavit 
of  tendering  the  shilling,  but  likewise  of  a  tender 
of  reasonable  charges  ");  1 741,  Ryder  t;.  Fletcher, 
13  East  16,  note  (measure  of  reasonable  travel- 
ling expenses,  discussed);  1768,  filackstone. 
Commentaries,  III,  369  (quoted  ante,  §  2201, 
note  9 ;  the  "  bills  of  mortality  "  denoted  certain 
boundaries  in  the  city  of  I^ondon,  and  apparently 
within  these  limits  a  shilling,  or  nominal  sum, 
for  travel  was  all  that  was  required);  1788, 
Fuller  V.  Prentice,  1  H.  Bl.  49  ("  the  whole  of 
which  necessarv  expenses,  as  well  of  their  going 
to  the  place  of  trial,  as  of  their  return  from  it, 
and  also  during  their  necessary  stay  there,  ought 
to  be  tendered  to  them  at  the  time  of  serving  the 
subpoena") ;  1815,  Home  v.  Smith,  6  Taunt.  9 
(the  tender  must  cover  "  sufficient  for  his  sub- 
sistence during  his  probable  stay  there  ") ;  1840. 
Newton  t;.  Harland,  9  Dowl.  Pr.  16  (expenaea  ol 
return  are  to  be  induded). 
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and  maintenance  at  the  place  of  trial  are  almost  universally  preserved  in 
these  statutes.^ 

§  2203.  Same :  Ezparf  s  Fees.  May  an  additional,  hut  reasonable,  charge, 
proportionate  to  the  value  of  time  spent  and  skill  exercised,  be  demanded, 
as  a  condition  precedent  to  attendance,  by  an  expert  witness,  —  that  is  (ante, 
§§  560,  1923),  by  one  who  is  called  to  testify,  not  merely  to  the  facts  of  his 
simple  observation  by  eye  and  ear,  but  to  an  opinion  drawing  from  the  facta 
such  inferences  as  are  receivable  only  from  persons  specially  qualified  by 
experience  or  study?  This  question,  it  is  to  be  noted,  is  not  whether  such 
^tnesses  should  ultimately  be  paid  larger  compensation  for  their  attendance ; 
but  whether,  as  a  matter  of  right  and  privilege,  they  are  not  liable  to  com- 
pulsory process  unless  such  compensation  is  tendered  beforehand.  The  reg- 
ulation of  the  amount  of  charges  is  a  large  question,  involving  various 
considerations,  not  here  to  be  examined ;  but  the  specific  question  whether 
the  expert  witness  has  any  greater  privilege  than  the  ordinary  witness  may 
be  determined  independently  of  the  policy  of  the  other  measure. 

At  first  sight,  it  might  be  supposed  that  the  exaction  of  the  valuable 
special  services  of  an  expert,  without  other  than  the  ordinary  witness'  pit- 
tance, was  a  hardship  which  ought  not  to  be  imposed : 

1843,  Maule^  J.,  in  Webb  ▼.  Page,  1  C.  &  E.  23 :  **  There  is  a  distinction  between  the 
case  of  a  man  who  sees  a  fact  and  is  called  to  prove  it  in  a  court  of  justice,  and  that  of  a 
man  who  is  selected  by  a  party  to  give  his  opinion  on  a  matter  with  which  he  is  peculiarly 
conversant  from  the  nature  of  his  employment  in  life.  The  former  is  bound  as  a  matter 
of  public  duty  to  speak  to  a  fact  which  happens  to  have  fallen  within  his  knowledge  ; 
without  such  testimony  the  course  of  justice  must  be  stopped.  The  latter  is  under  no 
such  obligation." 

1877,  Worderif  J.,  in  Buchman  v.  State,  59  Ind.  1,  13  :  "  The  position  of  a  medical  wit- 
ness testifying  as  an  expert  is  much  more  like  that  of  a  lawyer  than  that  of  an  ordinary 
witness  testifying  to  facts.  The  purpose  of  his  service  is  not  to  prove  facts  in  the  cause, 
but  to  aid  the  Court  or  jury  in  arriving  at  a  proper  conclusion  from  acts  otherwise  proved. 
...  If  physicians  and  surgeons  can  be  compelled  to  render  professional  services  by  giv- 
ing their  opinions  on  the  trial  of  criminal  causes  without  compensation,  then  an  eminent 
physician  or  surgeon  may  be  compelled  to  go  to  any  part  of  the  State  at  any  and  all  times 
to  render  such  service,  without  other  compensation  than  such  as  he  may  recover  as  ordi- 
nary witness-fees." 

But  this  argument  is  specious  only.  The  grounds  upon  which  it  may  be  con- 
cluded that  no  different  privilege  should  be  established  for  expert  witnesses 
than  for  others,  may  be  summarized  as  follows :  (1)  The  expert  is  not  asked 
to  render  professional  services  as  a  physician  or  chemist  or  engineer  ;  he  is 
asked  merely,  as  other  witnesses  are,  to  testify  what  he  knows  or  believes. 
(2)  The  hardship  upon  the  professional  man  who  loses  his  day's  fees  of  fifty 
or  one  hundred  or  more  dollars'  is  no  greater,  relatively,  than  upon  the  store- 
keeper or  the  mechanic  who  loses  his  day's  earnings  of  two  dollars  or  ten 

*  The  statutes  cited  ante,  §  2201,  and  others  recover  his  expenses^  see  the  followiog  cases  : 

associated  with  them  in  the  statute-books,  show  1850,  Pell  v.  Daubeny,  5  Exch.  955 ;  1860,  Bliss 

these  details.  v.  Brainard,  42  N.  H.  255. 

For  the  witness'  <tction  against  the  party  to 
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dollars;  each  loses  his  all  for  the  day;  moreover,  though  the  recoupment  of  the 
witness-fee  of  one  or  two  dollars  is  relatively  greater  for  the  mechanic,  yet  his 
risk  of  losing  continued  employment  by  enforced  absence  is  greater  than  for 
the  professional  man,  and  more  than  equalizes  the  hardship  to  him.  (3)  It 
is  only  by  accident,  and  not  by  premeditation  or  deliberate  resolve  with  ref- 
erence to  the  litigation,  that  either  has  become  desirable  as  a  source  of  evi- 
dence ;  neither  the  expert  in  blood-stains  nor  the  bystander  at  a  murder  has 
expressly  put  himself  in  the  way  of  qualifying  as  a  witness,  so  that  no  claim 
based  on  a  special  dedication  of  services  for  the  case  can  be  predicated  of  one 
rather  than  of  the  other.  (4)  The  practical  difficulty  of  discriminating 
between  various  kinds  of  experts  and  their  earnings,  and  between  that  tes- 
timony which  they  give  as  such  and  that  which  they  give  as  ordinary 
observers,  would  be  serious,  and  would  introduce  confusion  and  quibbling  into 
the  law.  (5)  Finally,  so  far  as  concerns  the  policy  of  doing  whatever  should 
attract  and  not  deter  desirable  witnesses,  it  would  seem  that  no  special  favor 
need  be  shown  to  expert  witnesses.  No  one  will  ever  refrain  from  entering 
a  professional  calling  because  of  the  fear  of  having  to  spend  his  time  gra- 
tuitously at  trials ;  and  yet  an  ordinary  person  is  often  deterred  from  observ- 
ing (or  disclosing  his  observation)  of  a  street  accident  or  the  like,  because 
of  the  apprehension  of  being  summoned  as  a  witness ;  so  that  the  latter  sort, 
if  either,  should  be  the  one  to  be  encouraged  by  special  compensation.  These 
reasons,  in  one  or  another  form,  have  been  expounded  in  the  following  judicial 
utterances : 

1831,  TindcU,  C.  J.,  in  Lonergan  y.  Assurance  Co.,  1  Biug.  729,  731 :  **  There  is  no  rea- 
son for  assaming  that  the  time  of  medical  men  and  attorneys  is  more  valuable  than  that  of 
others  whose  livelihood  depends  on  their  own  exertions  " ;  Parkf  J. :  *<  Time  to  a  poor 
man  is  of  as  muoh  importance  as  to  an  attorney." 

1875,  Manning,  J.,  in  Ez  parte  Dement,  53  Ala.  389,  393  :  "  It  is  not  intimated  by 
any  of  them  [the  precedents]  that  a  physician,  when  testifying,  is  to  be  considered  as 
exercising  his  skill  and  learning  in  the  healing  art,  which  is  his  high  vocation;  or 
that  a  oounsellor-at-law,  in  the  same  situation,  is  exerting  his  talents  and  acquire- 
ments in  professionally  investigating  and  upholding  the  rights  of  a  client.  If  this  were 
so,  each  one  should  be  paid  for  his  testimony  as  a  witness,  as  he  is  paid  by  clients 
or  patients,  according  to  the  importance  of  the  case  and  his  own  established  repu- 
tation for  ability  and  skill.  But  in  truth  he  is  not  really  employed  or  retained  by  any 
person ;  and  the  evidence  he  is  required  to  give  should  not  be  given  with  the  intent 
to  take  the  part  of  either  contestant  in  the  suit,  but  with  a  strict  regard  to  the  truth,  in 
order  to  aid  the  Conrt  to  pronounce  a  correct  judgment.  Perhaps  the  attitude  of  one 
testifying  as  an  expert,  of  a  matter  in  respect  to  which  he  is  made  conversant  or  skilled 
by  his  ordinary  employment,  is  not  so  different  as  is  supposed  from  that  of  another 
who  testifies  to  acts  or  things  done  by  or  between  the  parties  to  a  cause.  It  generally 
happens  that,  after  all  the  direct  facte  of  a  transaction  are  brought  before  a  Court,  a 
knowledge  of  other  facte,  not  part  of  the  dealing  or  affair  between  the  litigante,  is  neces- 
sary to  a  proper  understanding  and  decision  thereupon.  For  instance,  [in  proving  the 
value  of  a  commodity  sold  or  the  foreign  law  applicable  or  the  usage  of  trade  in  interpre- 
tation,] ...  in  all  these  instances,  persons  who  may  be  wholly  unacquainted  with  the 
parties  to  a  cause,  and  know  nothing  of  the  transactions  between  them,  may  be  required 
to  come  from  their  offices  and  the  care  of  their  own  important  affairs  into  court  to  testify 
lor  the  benefit  of  strangers,  in  regard  to  matters  in  which  they  have  themselves  become 
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conversant  only  by  attending  to  their  own  business.  And  why  are  they  required  to  do  so  ? 
Because  they  know  things  important  to  the  right  determination  of  a  controversy  pending. 
.  .  .  For  in  fact  they  are  all  witnesses  at  last.  And  the  same  principle  which  justifies 
the  bringing  of  the  mechanic  from  his  workshop,  the  merchant  from  his  storehouses,  the 
broker  from  'change,  or  the  lawyer  from  his  engagements,  to  testify  in  regard  to  some 
matter  which  he  has  learned  in  the  exercise  of  his  art  or  profession,  authorizes  the  sum- 
moning of  a  physician,  or  surgeon,  or  skilled  apothecary,  to  testify  of  a  like  matter,  when 
relevant  to  a  cause  pending  for  determination  in  a  judicial  tribunal.  .  .  .  [He]  would  be 
deposing  only  to  things  which  he  had  learned  in  the  course  of  his  occupation  or  profession, 
or  of  the  preparation  for  it,  and  the  disclosure  of  which  to  the  Court  would  conduce  to  a 
correct  understanding  of  a  cause  before  it.  His  testimony  would  concern  the  administra- 
tion  of  justice ;  and  of  him,  as  of  other  witnesses,  it  could  be  justly  *  claimed  by  the 
public  as  a  tax  paid  by  him  to  that  system  of  laws  which  protect  his  rights  as  well  as 
others'.'  ...  It  is  therefore  of  vital  public  interest  that  the  tribunals  which  pronounce 
these  judgments  shall  have  power  to  coerce  the  production  of  any  relevant  evidence, 
existing  within  the  sphere  of  their  jurisdiction,  requisite  to  prevent  them  from  falling 
into  error." 

1893,  Bissell,  J.,  in  Board  v.  Lee,  3  Ck)lo.  App.  177, 180,  32  Pac.  841 :  "  It  is  apparently 
nothing  but  a  question  of  relative  value ;  and  it  frequently  happens  that  the  loss  of  time 
is  a  less  serious  one  to  the  professional  witness  than  to  the  person  engaged  in  the  more 
active  ba^^iness  walks  of  life." 

1897,  Magrudtr,  J.,  in  Dixon  v.  People^  168  111.  179,  48  N.  E.  108 :  «  The  grounds 
upon  which  the  right  to  such  extra  compensation  on  the  part  of  expert  witnesses  has 
been  sustained  have  generally  been  three  in  number :  [1]  The  first  ground  is  that  the 
time  of  the  expert  witness  is  more  valuable  than  the  time  of  ordinary  men,  and  that,  by 
attendance  at  court  to  give  his  testimony,  such  a  witness  meets  with  a  loss  of  time.  .  .  . 
Loss  of  time,  as  a  ground  for  claiming  extra  compensation  for  services  as  a  witness, 
applies  as  well  to  all  ordinary  witnesses  as  to  expert  witnesses.  It  is  conceded  that 
when  any  witness,  whether  he  is  an  expert  witness  or  not,  is  acquainted  ¥dth  any 
facts  which  bear  upon  the  matter  in  controversy  in  a  litigation,  he  is  obliged  to  testify ; 
and  a  distinction  is  drawn  between  the  testimony  of  an  expert  witness  who  is  acquainted 
with  the  facts  about  which  he  testifies,  and  an  expert  witness  who  is  called  upon  to 
give  his  opinion,  in  reply  to  a  hypothetical  question,  without  any  knowledge  of  facts. 
Manifestly,  the  witness  who  goes  to  court  and  testifies  as  to  the  facts  of  which  he  knows 
is  subjected  to  a  loss  of  his  time  as  much  as  a  witness  who  goes  there  to  testify  as  an 
expert  upon  a  mere  matter  of  opinion.  [2]  The  second  ground  upon  which  the  claim 
for  such  extra  compensation  is  based  is  that  the  skill  and  accumulated  knowledge  of  the 
expert  are  his  property,  and  that  a  man's  property  should  not  be  taken  without  just 
compensation.  .  .  .  There  is  no  infringement  here  of  a  property  right.  It  may  be 
conceded  that  in  a  certain  sense  the  knowledge  of  the  physician,  acquired  by  special 
study,  is  property;  but  the  question  here  is,  not  so  much  whether  certain  knowledge  is 
property,  as  whether  the  requirement  that  he  shall  answer  a  hypothetical  question  is  a 
taking  of  his  property.  Where  he  is  required  to  make  an  application  of  his  knowledge  to 
a  particular  case,  so  as  to  secure  a  particular  result,  —  such  as,  for  instance,  the  curing  of 
a  disease  or  the  healing  of  a  wound,  —  then  he  would  undoubtedly  be  entitled  to  compen- 
sation. A  physician  or  surgeon  cannot  be  punished  for  a  contempt  for  refusing  to  make 
a  post  mortem  examination  unless  paid  therefor ;  nor  can  he  be  required  to  prepare  himself 
in  advance  for  testifying  in  court,  by  making  an  examination,  or  performing  an  operation, 
or  resorting  to  a  certain  amount  of  study,  without  being  paid  therefor.  But  when  he  is 
required  to  answer  a  hypothetical  question,  which  involves  a  special  knowledge  peculiar 
to  his  calling,  he  is  merely  required  to  do  what  every  good  citizen  is  required  to  do  in 
behalf  of  public  peace  and  public  order.  *  •  .  [3]  If  the  precedent  is  once  established 
that  expert  witnesses  must  be  paid  a  reasonable  compensation  for  their  testimony,  then 
it  will  not  be  long  before  such  testimony  will  be  offered  to  the  highest  bidder.    The 
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temptation  will  be  to  give  opinions  in  favor  of  that  party  to  the  suit  who  will  pay  the 
highest  price.  The  testimony  of  expert  witnesses  will  thus  become  partisan  and  one- 
sided. The  theory  ax>on  which  such  witnesses  are  required  to  testify  in  cases  like  this  is 
that  they  are  amici  euruB,  and  that,  testifying  under  the  sanction  of  an  oath,  they  do  so, 
not  with  intent  to  take  the  part  of  either  contestant  in  the  suit,  but  with  a  view  to  arriv- 
ing at  the  truth  of  the  matter,  and  for  the  purpose  of  aiding  the  Court  to  pronounce  a 
correct  judgment.  .  .  .  Moreover,  if  a  physician  is  to  be  allowed  extra  compensation  as 
an  expert  witness,  then  men  pursuing  other  occupations  which  require  special  experience 
will  have  the  same  right  to  demand  extra  fees.  A  banker  will  claim  that  he  has  earned 
extra  compensation,  a  merchant  will  make  the  same  claim,  and  so  with  men  engaged  in 
other  branches  of  business.  It  will  be  easy  to  say  in  such  cases  that  the  testimony  called 
for  is  the  result  of  special  knowledge  and  acquired  skill,  and  therefore  should  be  paid  for. 
Almost  every  lawsuit  involves  testimony  which  is  in  the  nature  of  opinion,  in  addition  to 
testimony  which  speaks  of  the  mere  facts  within  the  knowledge  of  the  witness.  For  in- 
stance, A  sells  B  a  certain  quantity  of  wheat,  and  delivers  the  same,  and  sues  for  the 
price  of  the  wheat.  One  witness  tratifies  as  to  the  contract,  which  he  heard  the  parties 
make.  Another  testifies  to  the  delivery  of  the  wheat,  which  he  saw  delivered.  These 
witnesses  testify  to  actual  facts  heard  and  seen.  But  still  another  witness,  who  may 
know  nothing  about  the  facts,  may  yet  be  required  to  state  the  value  of  the  wheat  at  the 
time  of  the  contract,  or  at  the  time  of  the  delivery ;  and  he  may  be  required  to  testify 
from  his  knowledge  of  the  market  prices  of  wheat,  as  given  in  the  market  quotations. 
Such  a  witness,  however,  as  to  the  value,  and  as  to  market  prices,  is  not  regarded  as  an 
expert  witness  who  is  entitled  to  extra  compensation.  •  •  •  [4]  It  can  make  no  difference 
whether  the  suit  in  which  the  witness  is  called  upon  to  testify  is  a  suit  between  private 
parties,  or  is  a  suit  between  the  State  and  an  alleged  criminal.  In  either  case  the  object 
is  to  promote  public  justice,  and  to  aid  the  due  administration  of  justice.  It  is  just  as 
important  to  the  peace  and  good  order  of  society  that  private  controversies  should  be 
settled  upon  correct  proofs,  and  in  accordance  with  truthful  testimony,  as  that  criminals 
who  violate  the  laws  of  the  State  should  be  punished.  It  is  the  duty  of  the  ordinary  wit- 
ness and  of  the  expert  witness  to  testify  as  to  facts  within  his  knowledge  which  bear  upon 
the  decision  of  controversies  in  the  courts.  Such  duty  devolves  upon  him  as  a  citizen ;  and 
in  view  of  the  protection  which  he  receives  from  the  laws  of  the  country,  in  the  matter  of 
his  personal  liberty,  and  in  the  matter  of  the  protection  of  his  property,  this  duty  devolves 
as  much  upon  a  physician  who  is  required  to  testify  as  an  expert  witness  in  answer  to 
hypothetical  questions  as  it  does  upon  the  ordinary  witness  testifying  to  facts  within  his 
knowledge." 

It  has  therefore  been  generally  held  that  an  expert  witness  is  not  entitled 
to  demand  additional  compensation,  other  than  the  ordinary  witness-fees, 
before  attending  to  testimony  on  the  stand.^ 

^  In  the  following  list  are  included  the  few  tion  demandable  aa  a  condition  by  any  profes- 
cases  which  do  concede  sach  a  privilege,  as  weU  sional  person) ;  Ark,:  1895,  Flinn  i;.  Prairie  Co., 
as  cases  sometimes  cited  upon  this  point  bat  60  Ark.  204.  207,  29  S.  W.  459  (every  citizen  is 
really  not  involving;  it :  Eng.:  1831,  Lonergan  boand  to  testify  without  requiring  extra  com- 
r.  Assur.  Co.,  7  Bing.  729  (rule  allowing  the  pensation  ;  here  applied  to  a  physician ) ;  Colo,: 
taxation  ol special  compensation  to  medical  men  1893,  Board  v.  Lee,  3  Colo.  App.  177,  179,  32 
and  attosffeys,  acknowledged,  but  disapproved ;  Pac.  841  (experts  most  testify  to  professional 
quoted  supra)  \  1831,  Collins  w.  Gotlefroy,  1  B.  opinion  without  extra  compensation);  Ida.: 
&  Ad.  950,  956  (plaintiff,  *' a  professional  man,"  1898,  Fairchild  v.  Ada  Co.,  6  Ida.  340,  55  Pac. 
not  allowed  to  recover  special  fees  in  assumpsit,  654,  semble  (extra  fees  for  medical  opinion  at  an 
because  he  was  under  **  a  duty  impased  by  law  inquest,  not  demandable ;  otherwise  for  an  au- 
to give  evidence  " ;  the  practice  ojf  taxine  such  topsy) ;  ///. ;  1884,  Wright  v.  People,  112  IlL 
costs  notwithstanding) ;  1843,  Webb  v.  Page,  1  540  (a  physician  testified  to  the  mental  condition 
C.  &  K.  23,  Maule,  J.  (witness  to  value  of  cabi-  of  a  person  examined  by  him,  but  refused  to 
net-work,  not  bound  to  testify  without  pay  for  answer  a  hypothetical  question  without  an  extra 
loss  of  time;  quoted  supra);  Ala.:  1875,  Ex  fee;  held  not  privileged,  because  pertinent  to 
parte  Dement,  53  Ala.  389  (no  extra  compensa-  the  pre<^ing  matters)  ;  1897,  Dixon  v.  People, 
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But  from  this  result  certain  other  questions  are  to  be  distinguished. 
{a)  Special  services  other  than  attendance  to  give  testimony  on  a  trial  are  not 
within  the  duty  of  any  witness ;  hence,  a  professional  man  is  entitled  to 
demand  special  compensation  for  such  services  as  a  chemical  analysis,  a 
fost  mortem  autopsy,  or  any  work  necessary  to  qualify  expressly  to  furnish 
testimony.'  (2)  The  rate  of  charge  which  may  be  made  for  a  professional 
man,  not  as  a  privilege  or  condition  precedent,  but  as  the  measure  of  the  fee 
due  him  after  testifying  —  i.  e.  the  ordinary  question  of  the  amount  of  costs 
taxable  to  the  party  liable  or  claimable  by  the  witness  —  depends  usually  . 
upon  the  statutes  prescribing  the  rate  of  compensation  for  witnesses.  In 
England,  by  the  original  statute  of  Elizabeth  and  its  successors  {antCy  §  2202) 
no  attempt  was  made  to  fix  the  rates ;  the  charges  were  to  be  "  reasonable  ** ; 
and  under  these  statutes  it  came  to  be  accepted  (although  the  judges  differed 
somewhat  in  their  understanding  of  the  practice)  that  no  allowance  should 
be  made  for  loss  of  time  to  any  witness,  expert  or  lay,  foreign  or  domestic* 


168  id.  179,  4S  N.  £.  108  (physician  aammoned 
«8  an  expert ;  do  greater  fee  than  the  ordinary 
one  is  demandable,  in  either  civil  or  criminal 
cases ;  quoted  supra) ;  1899  North  Chicago  S.  R. 
€o.  V.  Zeiger,  182  id.  9,  54  N.  E.  1006  (Dixon 
case  approved) ;  Ind, :  1856,  Israel  v.  State,  8 
Ind.  467  fonder  a  constitatioual  provision  that 
"  no  man  8  particular  services  shall  be  demanded 
without  just  compensation,"  the  services  of  wit- 
nesses in  criminal  cases  may  still  be  required) ; 
1877,  Buchman  v.  State,  59  id.  1,  14  (physicians 
and  surgeons  need  not  testify  as  to  professional 
opinions  without  extra  compensation,  under  the 
aoove  clause ;  preceding  case  distinguished  ; 
quoted  tupra);  Rev.  St.  1897,  §  517  ("  A  wit- 
ness who  is  an  expert  in  any  art,  science,  trade, 
profession,  or  mystery,  may  be  compelled  to  ap- 
pear and  testify  to  an  opmion,  as  such  expert, 
in  relation  to  any  matter,  whenever  such  opin- 
ion is  material  evidence,  relevant  to  an  issue  on 
trial,"  without  payment  of  other  than  usual 
-fees,  the  same  as  he  can  be  compelled  to  "  tes- 
tify to  his  knowledge  of  facts  relevant  to  the 
same  issue  ") ;  Mclss.  :  1896,  Barrus  v.  Phaneuf, 
166  Mass.  123,  44  N.  £.  139  (action  for  expert's 
fees  promised ;  the  Court  obiter  remarked  that 
it  would  be  "  slow  to  admit  that  the  Court  would 
be  without  power  to  require  the  attendance  of  a 
professional  or  skilled  witness  upon  a  summons 
duly  served  and  with  payment  of  the  statutory 
fees,"  merely  to  give  testimony  of  opinion) ; 
Minn,:  1883,  LeMere  v,  McHale,  30  Minn.  410, 
15  N.  W.  682,  semhU  (accepts  the  distinction  of 
Webb  V.  Page,  Eng.  ;  here  applied  to  phy- 
sicians) :  1887,  State  u.  Teipner,  36  id.  .535,  32 
N.  VV.  678  (expert  compellable  to  testify  to  a 
professional  opinion  without  extra  compensa- 
tion ;  applied  here  to  a  physician) ;  if.  Y,  : 
1872,  People  v,  Montgomery,*  13  Abb.  Pr.  n.  s. 
207,  238  (physician  may  not  be  required  to 
examine  an  accused  as  to  sanity  and  to  listen 
to  testimony,  so  as  to  form  an  opinion,  with- 
out extra  compensation ;  but,  temble,  he  may 
he  required  to  attend  and  *'give  proper  im- 
promptu  answers");  Or.:  1886,  Daly  v.  Mult- 
noman  Co.,  14  Cr.  20,  12  Pac  11  (services  as 


an  ordinary  witness  are  not  within  a  constitu- 
tional provision  similar  to  that  of  Indiana ;  as 
to  experts,  no  decision) ;  Pa. :  1846,  Allegheny 
Co.  c.  Watt,  3  Pa.  St.  462,  464  (attendance  as 
an  expert  witness  may  not  be  conditional  on 
extra  compensation);  1856,  Northampton  Co. 
V.  luues,  26  id.  156  (preceding  case  approved) ; 
1889,  Com.  V.  Higgins,  5  Emp  269  (physician 
not  privileged  to  demand  special  compensation 
for  a  professional  opinion  on  the  stancQ  ;  Tex. : 
1879,  Summers  v.  State,  5  Tex.  App.  365,  377 
(expert  must  testify  to  a  professional  opinion 
without  extra  compensation) ;  U,  S. :  1 854,  Be 
Roelker,  1  Spra^e  276  (an  expert  is  not  com- 
pellable to  testify  to  professional  opinion  with- 
out extra  compensation ;  here  applied  to  an 
interpreter  of  German) ;  1881,  Parker,  J.,  U.  S. 
r.  Howe,  U.  S.  Dist.  Ct.  W.  D.  Ark.,  12  Cent. 
L.  J.  192  (expert  may  demand  extra  compensa- 
tion for  professional  opinion). 

*  1875,  Ex  parte  bement,  53  Ala.  389,  397 
(question  reserved,  as  to  compensation  for  work 
done  to  qnalify  as  a  witness) ;  1895,  Flinn  v, 
Prairie  Co.,  60  Ark.  204,  207,  29  S.  W.  459 
(making  preliminary  examination,  or  attending 
to  listen  to  testimony,  not  compulsory) ;  1895, 
Clark  Co.  v.  Kerstan,  ib.  508,  30  S.  W.  1046 
(similar) ;  1893,  Board  v.  Lee,  3  Colo.  App.  177, 
179,  32  Pac.  841  (post  mortem  examination,  etc., 
not  compellable  without  extra  compensation)  ; 
1898,  Fairchild  u.  Ada  Co.,  6  Ida.  340,  55  Pac. 
654  (cited  supra^  note  1) ;  1872,  People  v.  Mont- 
gomery, 13  Abb.  Pr.  N.  8.  207,  238  (cited  supra) ; 
1846,  Allegheny  Co.  v.  Watt,  3  Pa.  St.  462  (phy- 
sician not  compellable  to  make  post  mortem  ex- 
amination) ;  1856,  Northampton  Co.  v.  Innes, 
29  id.  156  (preceding  case  approved);  1879, 
Summers  v.  State,  5  Tex.  App.  365,  378  {post 
mortem  examination  not  compellable  without 
special  compensation);  1898,  Northern  P.  R. 
c5o.  V.  Keyes,  —  C.  C.  A.  — ,  91  Fed.  47  (wit- 
ness not  compellable  to  prepare  voluminous 
and  expensive  tabulations,  witnout  a  tender  of 
expense). 

»  1815,  Tremain  v.  Bnrrett,  6  Taunt.  88, 
C.  P.;  1816,   Moor  v.  Adam,  5   M.  &  S.  158, 
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To  this  rule,  a  little  later,  an  exception  was  conceded  for  medical  men  and 
attorneys.^  But  in  the  United  States,  the  practice  of  fixing  definite  rates  for 
witnesses'  compensation  was  early  introduced  by  statute;  and  in  some  of 
these  statutes  a  difiference  is  now  authorized  in  favor  of  expert  witnesses.^ 
With  the  policy  of  these  measures  (though  they  depend  in  part  upon  the 
considerations  already  examined  in  discussing  the  supposed  privilege)  we  are 
not  here  concerned. 

§  2204  (3)  Inability  to  Attend ;  in  General.  The  witness'  duty  to  attend 
is  subject  to  a  third  limitation,  namely,  his  inability  to  do  so  without  direct 
and  serious  danger,  to  his  health  or  his  family's  welfare  or  his  livelihood, 
sufficient  to  overbalance  the  need  for  his  personal  presence  in  court  This 
excuse  does  not  exempt  him  from  giving  testimony.  It  is  a  viatorial  privi* 
lege  only ;  and  the  question  which  it  raises  is  merely  whether  he  is  compel- 
lable to  attend  court  or  whether,  instead,  a  commissioner  is  to  be  sent  (if  the 
party  desires  to  take  that  step)  to  the  witness  at  his  domicile  to  take  his 
testimony  there.  A  proper  regulation  of  the  practice  in  this  respect  would 
establish  identical  rules  for  the  witness'  excuse  for  non-attendance  (as  here) 
and  for  the  party's  excuse  for  not  producing  him  and  for  offering  his  deposi- 
tion instead  (ante,  §§  1402-1414) ;  but  the  two  sets  of  rules  are  not  usually 
made  uniform  in  the  statutes,  and  the  precedents  applying  them  must  there* 
fore  be  kept  distinct. 

In  general,  at  common  law,  the  concessions  made  to  a  witness  on  the 
ground  of  inability  to  attend  were  limited,  but  reasonable,  in  scope.  The 
duty  of  attendance  presupposes  some  sort  of  sacrifice,  and  the  hardship  of 
this  sacrifice  is  in  itself  no  excuse  for  failing  to  attend ;  it  is  the  witness' 
just  contribution  to  the  demands  of  social  order.  Nevertheless,  there  must 
be,  in  fairness,  some  concession  to  pressing  exigencies.  The  foUowiug  pas- 
sages illustrate  the  range  of  judicial  opinion  in  applying  this  concession : 


K.  B. ;  1822,  Lopee  v,  De  Tastet,  3  B.  &  B. 
293. 

*  1816,  Moor  V.  Adam,  supra,  per  Ellen- 
borough.  L.  C.  J. ;  1820,  Willis  v.  Peckham, 
1  B.  &  B.  516,  K.  B.,  per  Park,  J. ;  1821,  Severn 
V.  Olive,  3  id.  72  (where  the  time  and  expense 
of  making  costlj  experiments,  as  well  as  of 
attendance  to  testify,  were  aUowed  for  medical 
men);  1831,  Lonergan  v.  Assur.  Co.,  7  Bine. 
725,  C.  P.  (exception  conceded,  bat  disapproved) ; 
1831,  Collins  v.  Godefroj,  1  B.  &  Ad.  950,  956, 
K.  B.  (but  not  aUowing  anj  legal  claim  for 
these  fees  in  assumpsit  against  the  part^) ;  1843, 
Webb  V.  Page,  I  C.  &  B^  23,  Maule,  J.  (excep- 
tion applied  to  valne- witness) ;  1862,  Parkinson 
17.  Atkinson,  31  L.  J.  n.  8.  C.  P.  199. 

For  the  English  rule  to-day,  see  Rules  of 
Court  1883,  Ord.  37,  R.  9 ;  Ord.  65,  R.  27. 

'  la.  Code,  1897,  §  4661  (expert  witnesses,  as 
defined,  are  to  receive  "  additional  compensa- 
tion [over  f  1.25,  etc.],  to  be  fixed  by  the  Court, 
with  reference  to  the  value  of  the  time  em- 
ployed and  the  degree  of  learning  or  skill  re- 
quired," but  not  to  exceed  $4  per  day) ;  1875, 
Snyder  v.  Iowa  City,  40  la.  646  (statute  ap- 


plied); La.  St  1884,  No.  19  (witnesses  called 
only  as  experts  are  to  receive  additional  com- 
pensation, fixed  by  the  Court,  "  with  reference 
to  the  valne  of  the  time  employed  and  the  de- 
gree of  learning  or  skill  required'';  see  also 
C.  Pr.  1897,  §  462) ;  Minn.  Qen.  St.  1 894,  §  5547 
(for  "an  expert  in  any  profession  or  caUiu?,'' 
the  judge  ma^  allow  such  fee  as  "  in  his  judg- 
ment mav  be  ]ust  and  reasonable  ") ;  1882,  Mark 
V.  Buffalo,  87  N.  Y.  189;  N.  C.  Code  1883, 
§  3756  ("experts,  when  compelled  to  attend 
and  testify,  shall  be  allowed  such  compensation 
and  mileage  as  the  Court  may  in  its  aiscretion 
order'*);  1872.  State  v.  Dollar,  66  N.  C.  626 
(statute  considered) ;  Tenn.  Code  1896,  §  7281 
(coroner  may  summon  a  surgeon  or  physician 
to  give  a  professional  opinion,  "  whose  fee  shaU 
not  exceed  the  coroner's  " ;  may  summon  chem- 
ist to  examine  for  poison,  whose  fee  shall  not 
exceed  twenty  dollars). 

On  the  general  question  of  taxii^  experts' 
fees,  see  luso  the  following  rulings:  1889, 
Faulkner  v.  Hendy,  79  Cal.  265,  21  Tac.  754 1 
1870,  Clark's  Petition,  104  Aiass.  537,  542. 
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1836,  Cotoen,  J.,  in  People  v.  Davis^  15  Wend.  602,  608 :  ^  The  process  of  subpoena 
demands  great  and  extraordinary  efforts  on  the  part  oC  the  witness  to  obey.  It  com- 
mands him  expressly  to  lay  aside  his  business  and  excuses ;  and,  while  it  lays  him  under 
severe  obligations,  it  clears  away  obstructions  in  the  path  of  obedience ;  the  witness  was 
always  prinleged  from  arrest  on  civil  process  in  going,  staying,  and  returning.  It  is 
not  denied  that  serious  sickness  in  his  family,  such  as  would  prevent  a  prudent  father  or 
husband  from  leaving  home  on  his  own  important  business,  would  save  him  from  the 
imputation  of  a  contempt  and,  perhaps,  from  an  action.  But  such  a  cause  ought  clearly 
to  be  shown  to  the  Court.  .  .  .  Above  all,  where  the  summons  allows  him  full  time,  he 
should  struggle  to  get  ready,  as  he  would  to  go  abroad  on  his  own  pressing  business.  If 
inevitably  disappointed,  after  exhausting  every  reasonable  expedient,  he  ought  certainly 
to  be  excused  from  the  payment  of  a  penalty  which  presupposes  some  degree  of  neglect, 
at  least.  Witnesses  are  the  summary  instruments  of  investigation  in  all  our  common* 
law  courts.  It  is  not  until  a  positive  disability  is  apparent  that  their  domestic  examina- 
tion will  be  received  as  a  substitute  for  their  actual  presence.  The  important  right  of 
oral  examination  and  cross-examination  is  at  stake ;  and  every  good  citizen,  if  he  could 
be  supposed  to  regard  nothing  beyond  his  own  rights,  should  struggle  for  the  front  rank 
in  the  order  of  obedience." 

1851,  (xmr,  J.,  in  Ex  parte  Beebees^  2  Wall.  Jr.  127:  **  Where  the  witness  who  has 
been  subpoenaed  shows  no  disposition  to  treat  the  process  of  the  Court  with  contempt, 
the  issuing  of  an  attachment  is  always  a  matter  of  discretion  with  the  Court.  Where  the 
witness  is  sick,  where  a  member  of  his  family  is  dangerously  ill,  where  age  or  infirmity 
or  any  other  reason  which  would  render  his  compulsory  absence  from  home  dangerous  to 
his  health  or  oppressive,  the  Court  will  not  comj^l  his  attendance,  but  will  either  post- 
pone the  cause  or  order  the  deposition  of  the  witness  to  be  taken.  In  the  present  case 
there  is  no  physical  disability  alleged  to  excuse  the  attendance  of  the  witness.  But  under 
the  circumstances  in  evidence  we  think  it  would  be  a  great  hardship  and  would  probably 
cause  derangement  and  injury  to  the  business  of  the  witness.  .  .  .  Must  the  witness  be 
dragged  from  his  counting-house,  to  the  great  injury  of  his  business^  and  compelled  to 
transport  himself  and  a  cartload  of  books  of  account  to  Philadelphia  for  the  mileage  and 
daily  pay  allowed  by  the  law?  Shall  he  shut  up  his  bank,  suspend  his  business,  merely 
to  save  a  little  expense  to  the  party  who  wants  his  evidence  ?  If  there  was  an  absolute 
necessity  for  such  a  sacrifice  on  the  part  of  the  witness,  if  there  would  be  a  failure  of 
justice  unless  his  attendance  at  this  place  were  enforced,  the  Court  would  be  bound  to 
issue  this  compulsory  process.  But  where,  as  in  the  present  case,  it  is  but  a  question  of 
convenience  and  expense  between  the  party  and  the  witness,  we  think  that  the  witness 
may  justly  demur  to  an  application  which  is  to  transfer  the  burthen  to  his  shoulders." 

§  2205.  Same :  (a)  nineas,  and  the  like ;  Merchants'  Books.  It  has  always 
been  recognized,  at  common  law,  that  serums  illness  furnished  a  sufficient 
excuse  for  non-attendance.^  Beyond  this,  it  can  hardly  be  said  that  any 
rules  have  been  formulated.    The  matter  has  been  left  almost  entirely  to 

^  18.^2,  Madin  v.  Wilson,  21  Ala.  670  (statute  most  be  passed  upon  and  decided  by  reference 

exensins  for  "  incapacity  to  attend"  includes  aU  to  the  modes  of  travelling  which  are  in  use  in 

cases  where  "  he  was  not  guiltr  either  of  neg-  the  community,"  so  that  u  some  other  mode  of 

ligence  or  wilftd  disobedience'^) ;  1873,  Cutler  conveyance  was  practicable,  no  excnse  existed) ; 

V.  State,  42  Ind.  244,  246  ("severe  sickness,"  1858,  Slaughter  v,  BirdweU,  1  Head  341,  345 

held  a  sufficient  excnse) ;  1880,  State  v,  Hatfield,  (dangerous  sickness  of  wife  or  family,  held  not 

72  Mo.  518  (iUness  preventing  attendance,  held  sufficient  under  the  old  statute,  excusing  for 

sufficient);  1829,  Jackson  v.  Perkins,  2  Wend,  "incapacity  to  attend");   1874,  Foster  v.  Mc- 

308,  317  ("No  witness  is  bound  to  endanger  his  Donald,  12  Heisk.  619  (serious  illness  of  wife  or 

life  by  his  attendance  at  court ") ;  1836,  Teople  family,  held  sufficient  under  a  statute  requiring 

V,  Davis,  15  id.  602  (illness  of  the  famUy,  held  "sufficient  cause") ;  1788,  Butcher  v.  Coats,  1 

insufficient  on  the  facts;  quoted  ante,  §  2204);  Dall.  340  (witnesses  excused,  who  were  "so 

1842,  Eller  o.  Roberts,  3  ued.  11  (witness  dis-  much  indisposed  as  to  be  ntterly  incapable  of 

aUed  by  a  wonnd  from  walking ;  "  this  inability  attending  "). 
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the  trial  Court's  discretion,  —  especially  because  the  propriety  of  punishing 
for  contempt  depends  somewhat  upon  the  wilfulness  of  the  disobedience  of 
the  Court's  order  and  thus  introduces  a  personal  element  distinct  from  the 
abstract  duty  of  the  witness.^  Nevertheless,  it  may  be  assumed  that  a  hard- 
ship  to  one's  livelihood,  such  as  might  be  involved  in  the  summons  of  a  very 
poor  man  having  a  family  dependent  on  his  scanty  wage,*  or  of  a  merchant 
called  upon  for  a  long  withdrawal  of  the  essential  looks  of  his  daily  ac- 
counting,^ should  in  some  instances  be  treated  as  a  sufficient  ground  for 
exemption. 

§  2206.  Same:  {Jb)  8ez;  Oooupation;  Offloen  and  Official ReoordB.  For  the 
sake  of  convenience  only,  certain  innovations  have  been  introduced  in  some 
jurisdictions  by  statute,  excusing  specific  classes  from  attendance,  and  con- 
ceding a  privilege,  subject  usually  to  the  trial  Court's  discretion.  (1)  For 
reasons  which  can  best  be  appreciated  by  those  familiar  with  the  Southern 
ideal  of  womanhood,  ''females  "  have  been  in  a  few  Southern  States  exempted 
from  attendance  as  witnesses  in  the  court-room.^  (2)  In  a  few  jurisdic- 
tions, an  exemption  has  been  accorded  to  persons  of  specific  occupations,  — 
presumably  such  as  would  be  frequently  liable  to  a  call  for  testimonial  ser- 
vices and  would  also  be  specially  injured  by  the  difficulty  of  delegating  the 
conduct  of  their  occupation  to  other  hands.^     (3)  In  a  few  jurisdictions, 


s  1853,  Smith,  J.,  in  West  v.  State,  1  Wis. 
309,  235  ("The  award  of  the  attachment  rests 
in  the  soond  discretion  of  the  Conrt  to  whom 
application  is  made ;  .  .  .  the  refusal  of  which 
is  not  necessarily  error,  and  only  becomes  so 
when  that  discretion  is  clearly  abused  "). 

»  1814,  Phillipps,  Evidence,!,  13;  1886,  Peo- 
pie  V.  Davis,  15  Wend.  602  (poverty,  held  in- 
enfBciently  shown  on  the  facts). 

*  1851,  Ex  parte  Beebees,  2  Wall  Jr.  127 
(attendance  from  New  York  before  a  Master 
in  Philadelphia,  with  larse  Quantities  of  docu- 
ments, not  compelled  on  the  facts ;  quoted  ante, 
f  2204).  This  privilege  is  sometimes  expressly 
declared  by  Statute:  Ga.  Code  1895,  §  5258  (on 
service  of  a  subpoena  d.  t.,  a  witness  making 
affidavit  **  that  he  cannot  produce  the  books 
required  without  suffering  a  material  injury  in 
his  business,*'  may  furnish  a  transcript  and  not 
produce  the  originals) ;  §  5259  (the  opposite 
party  may  have  mspection  if  not  satisfied  with 
the  transcript) ;  Wis.  Stats.  1898,  §  4182  a  (cer- 
tain insurance  companies'  books,  not  required  to 
be  produced  except  by  special  order) ;  §  4189 
(so  also  for  bankers'  books). 

There  are  also  statutes,  which,  though  they 
do  not  expressly  confer  upon  the  witness  the 
privilege  of  not  producing  such  books,  yet  do 
exempt  the  party  to  the  cause  from  offering  the 
original  and  thus  often  practically  obviate  the 
inconvenience ;  these  have  been  already  ex- 
amined {ante,  §§  1223,  1683,  1710). 

For  the  witness'  privilege  as  to  not  disclosing 
title-deeds  and  other  private  documents  (which 
does  not  exempt  him  from  bringing  them  to 
court),  see  post,  §  2211. 

^  Ala.  Code  1897,  §  1833  (in  civil  cases, 
evidence  may  be  taken  by  deposition,  **  I,  when 
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the  witness  is  a  woman");  1892,  Ez  parte 
Jenks,  101  Ala.  429, 13  So.  564  (attendance  may 
be  required  by  order,  under  the  Code) ;  1894, 
Ex  parte  Branch,  105  id.  231,  16  So.  926  (same; 
except  when  the  witness  resides  out  of  the 
county);  Ga.  Code  1895,  §  5297  ("all  female 
witnesses "  may  be  examined  by  commission) ; 
§  5306  ("  no  female  witness  shall  be  required  to 
leave  her  home  to  appear"  before  commis- 
sioners); 1871.  City  Fire  Ins.  Co.  v.  Carrugi, 
41  Ga.  660,  672;  1886,  Powell  v.  R.  Co.,  77  id. 
192,  198,  3  S.  E.  757 ;  1889,  Western  &  A.  R. 
Co.  V.  Denmead,  83  id.  351,  356,  9  S.  E.  683; 
1890,  Augusta  &  S.  R.  Co.  v.  Randall,  85  id.  297, 
315, 11  S.  E.  706  {'*  The  statute  does  not  exempt 
females  from  attendance  upon  court ;  it  simply 
permits  their  interrogatories  to  be  taken"; 
nevertheless,  their  attendance  should  not  be 
compelled  without  good  reason) ;  La.  C.  Pr. 
1894,  §  349  (no  order  shall  be  made  "requiring 
a  female  [party]  to  answer  interrogatories  on 
facts  and  articles  in  open  Court,"  unless  on 
affidavit  "to  the  matenality  of  the  interroga- 
tories, and  that  they  are  not  propounded  for  the 
purpose  or  in  the  hope  of  having  them  taken  for 
confessed,  but  with  the  bona  Jiae  desire  to  have 
them  truly  answered  by  the  party  interro- 
gated"); ftev.  L.  1897,  §  3942  (no  member  of 
religious  order  of  Saint  Ursuline  Nuns,  in  New 
Orleans,  compellable  to  appear  in  court  to  give 
testimony);  Tenn.  Code  1896,  §  5625  (female 
witness  not  compelled  to  attend  "unless  upon 
sufficient  cause  shown  "). 

•  Man.  Rev.  St.  1902,  c.  80,  §  45  (superin- 
tendent of  an  insane  asylum,  if  he  does  imt 
refuse  to  depose  at  the  asylum,  is  not  compel- 
lable to  attend  court  in  any  civil  case,  on  affi- 
davit that  it  would  be  "seriously  detrimental 
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certain  jmiblie  officers  are  expressly  exempted  by  statute  from  attendance; 
moreover,  at  common  law  it  is  a  question  whether  the  Crown  or  the  Execu- 
tive is  bound  to  attend  court,  or  at  least  is  liable  to  compulsory  process." 
(4)  The  irremovability  of  pttblic  records  concerns  several  principles  which 
need  to  be  discriminated.  The  rule  requiring  the  party  to  produce  a  docu- 
mentary original  is  dispensed  with  for  public  records,  and  a  copy  may  be  tised 
{ante,  §§  1215,  1218).  As  a  general  rule  of  convenience,  intended  to  pre- 
serve them  from  harm  and  keep  them  available  constantly  for  consultation, 
the  originals  are  genertillj  forbidden  to  be  removed  for  evidence  (ante,  §  2182). 
If,  however,  they  are  unlawfully  removed,  the  illegality  does  not  of  itself 
exclude  them  (ante,  §  2183).  Those  principles  involve  no  question  of  privi- 
lege. But  a  few  statutes  expressly  provide  that  the  custodian  of  public 
records  is  not  compellable  to  remove  and  produce  them ;  moreover,  the  testi- 
monial privilege  as  to  official  secrets  operates  sometimes  to  prevent  the  dis- 
closure of  the  contents  of  such  documents.^ 

§  2207.  Same :  (c)  Distance  from  Plaoe  of  TriaL  The  jurisdiction  of  a  court 
may  cover  an  extensive  territory;  but  at  common  law  no  discrimination 
was  made  in  regard  to  the  distance  of  the  witness'  residence  from  the  place 
of  trial  where  his  testimony  was  needed.  He  was  not  exempted  by  distance, 
if  he  was  within  reach  of  the  court's  process.  Inordinate  hardship  was  thus 
constantly  caused  to  witnesses  by  the  necessity  of  travelling  a  long  distance 
and  absenting  themselves  for  a  tedious  period  from  their  occupations,  per- 
haps after  all  for  no  important  benefit  to  justice.  Modem  statutes  have 
usually  remedied  this  hardship  by  limiting  the  distance  from  which  a  witness 
is  compellable  to  come  to  the  place  of  trial.  Any  such  fixed  rules  must  of 
course  operate  somewhat  arbitrarily  and  therefore  unjustly.  They  have  no 
reference  to  the  importance  of  the  cause  or  of  the  individual  witness'  testi- 
mony, nor  to  his  ability  to  absent  himself  without  serious  hardship,  nor  to  the 
facilities  available  for  travel.  Moreover,  when  they  regulate  the  exemption 
merely  by  political  subdivisions  —  as  by  counties  —  they  even  fail  to  take 
account  of  the  very  reason  for  their  enactment,  since  the  county  line  may  be 
but  a  few  miles  from  the  place  of  trial.  Such  statutes  are  therefore  ill-advised 
and  defective,  whenever  they  do  not  leave  it  always  to  judicial  discretion  to 
obviate  their  arbitrariness  by  compelling  attendance  beyond  the  usual  dis- 
tances when  this  measure  seems  necessary.  Nevertheless,  these  statutes 
represent  a  just  need  in  legislation  and  rest  on  a  sound  general  policy,  as 
set  forth  in  the  following  passage: 

1848,  New  York  Commissioners  (David  D,  Field  and  others)  of  Practice  and  Pleading, 
First  Report,  250:   **  Can  there  be  a  doubt  that,  under  our  present  system,  the  rights 

and  hazardoiM  to  the  welfare  of  the  inmates  or  criminated  from  that  of  the  testimonial  protec- 

some  of  the  inmates");  Ida,  St.  1899,  Feb.  10,  tion  given  to  official  secrets;  and  hence  the 

§  6  (practising  physician  or  attorney-at-law,  out  precedents  and  statutes  are  better  dealt  with  in 

of  the  county  of  residence) ;  Ind.  Rey.  St.  1897,  one  place  {post,  §  2371). 

§  432  (practising  physician  or  attorney-at-law) ;  *  The  last  two  principles  are  sometimes  con- 

La.  St.  1877,  No.  103  (cited  post,  §  2207,  note) ;  fused  in  the  precedents,  and  accordingly  the 

Tenn,  Code  1896,  §§  5624-5628  (same).  authorities  are  better  examined  in  one  place, 

*  These  questions,  however,  nave  to  be  dis-  post,  §  237S. 
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»I0,  (I  J  Imferaat  MatteBL  f  2Sia  SaiM:   (a) 

»II.  (3)  DDcaaents  of  Tide,  Lies,  ete.       '  SUiMwi  ChMgM  for  Ciimmiib  Law  Trak. 

nii.  {Z}  Trade   Seeieto   and   Cmmommr  •  §2319.  Saae:  46)  PkodMlHaof 

Hames.  §  2290l  Swne:  <c) 

I  2213.  (4)  Oflfettl  5)eerete.                                •  §2221.   Saae:  (<0 

2214.  (5;  Tbeolocical  OpinioM.                     |  Chatteh. 

2215.  («j  PoiitkaJ  Voles.  §  2222.   <9)  Facta  agaisat 

2216.  (7)  Penooal  Disgrace  or  lofamj.        r  Witneai  Interested  hmtmAm  Futf  to  the  Saik. 
,  2217.  (8)  Fartj  Opponent  in  the  CiTil  Snit  •  §  2223.   (10)  Facta  iaTolTi^  n  Clril  UahOilj 

at  Rm;  Historj  and  P<4ic7  of  the  Pmil^e.        j  in  gensnl,  indepewlent  o<  tks  S«t  as  Bar. 

§  2210.  (1)  IrreleTant  Matten.  The  witness  has  no  pnTilege  to  refuse  to 
disclofie  matters  irrelevant  to  the  issoe  in  hand,  —  first,  hecanse  irrelevancy 
is  a  concern  of  the  parties  alone,  and  may  be  obviated,  as  a  gronnd  for  ex- 
clusion, by  their  consent  or  failnre  to  object,  and,  secondly,  because  there  is 
in  the  mere  circnmstance  of  irrelevancy  nothing  which  creates  for  the  witness 
a  detriment  or  inconvenience  such  as  should  suffice  {ante,  §  2192)  to  override 
his  general  duty  to  disclose  what  the  Court  requires.  Moreover,  the  recogni- 
tion of  a  privilege  of  this  sort  would  add  innumerable  opportunities  to  make 
a  claim  of  privilege,  and  would  thus  tend  to  complicate  a  trial  and  add  to  the 
uncertainty  of  the  event  Accordingly,  it  has  always  been  accepted,  at  com- 
mon law,  that  no  privilege  of  this  sort  existed : 

1794,  Walker'i  Trial,  23  How.  Si.  Tr.  1098  :  Mr.  Enkine,  cross-ezamining  Thomas 
Dunn :  *'  Who  gave  you  the  [glass  of]  shrub  the  next  day  ?  " ;  Witness :  **  Suppose  a  gen- 
tleman was  sr>  friendly  as  to  gi^e  me  a  glass  of  shrub,  is  that  anything  ?  "  Counsel :  '*  I  am 
not  flnding  fault  with  it ;  who  was  it  ?  " ;  WUncss :  '^  I  do  not  know  whether  that  is  to  be 
answered  or  not.  ...  I  do  not  suppose  that  is  any  material  matter  " ;  Mr.  Justice  Heath : 
**  You  have  nothing  to  do  whether  it  is  material  or  no ;  answer  the  question." 

1H19,  Nitthet,  J.,  in  Williams  v.  Turner,  7  Ga.  350 :  •*  It  will  not  do  to  permit  a  witness 
U)  Jud^e  what  questions  he  shall  answer  and  what  not ;  unless  the  questions  are  such  as 
l)y  law  Ufi  is  not  l)Ound  to  answer,  he  must  answer  all." 

Whif  Gamble,  J,,  in  Ex  parte  McKee,  18  Mo.  599,  601 :  **The  opinion  of  the  witness 
that  i\\*'>  question  is  irrelevant  is  entitled  to  no  consideration.  If  a  merely  frivolous  or 
inifmrtincnt  question  were  asked  of  a  witness,  the  officer  taking  the  deposition  might  not 
Sm:\  himself  called  upon  to  compel  an  answer;  but  it  would  only  be  in  a  very  plain  case 
of  lm)M!rtinerice  that  he  would  undertake  to  decide  that  the  witness  should  be  allowed  to 
avoid  answfjring.  The  Court  in  which  the  cause  is  pending  will  at  the  trial  reject  irrele- 
vant evidfuioe ;  and  it  would  greatly  detract  from  the  value  of  our  statutes  which  authorize 
iho  taking  of  dni)ositions,  if  the  question  of  relevancy  was  to  be  raised  before  and  decided 
by  every  Juntico  of  the  peace  or  other  officer  who  takes  a  sinp^le  deposition  in  the  cause, 
when  he  cannot  know  the  aspect  which  the  case  will  probably  assume  at  the  trial.     To' 
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allow  tbe  witness  himself  to  pass  upon  tbe  question  of  relerancy  and  refuse  to  answer  such 
questions  as  he  thought  irrelevant,  would  be  to  deprive  the  party  of  the  testimony  of  eveiy 
unwilling  witness.  .  .  .  [The  statute  authorized  the  committal  of  any  person  refusing  to 
give  evidence]  *  which  may  lawfully  be  required  to  be  given.'  It  is  sufficient  to  say  in 
general  terms  that,  so  far  as  the  witness  himself  is  concerned,  he  may  lawfully  be  required 
to  answer  any  questions  which  it  is  not  his  personal  privilege  to  refuse  to  answer.  .  .  . 
All  evidence  which  is  not  of  this  character  the  witness  may  lawfully  be  compelled  to  give, 
even  though  it  may  uot  prove  to  be  relevant  and  competent  in  the  particular  cause  in 
which  it  is  sought  to  be  obtained.  The  objection  to  the  relevancy  or  competency  of 
evidence  is  for  the  parties  litigant  to  make,  and  not  for  the  witness/'  ^ 


Unfortunately,  the  compilers  of  the  code  of  California,  a  generation  ago» 
inserted  a  provision  —  by  what  authority  or  reasoning  does  not  appear  — 
which  expressly  affirmed  such  a  privilege,  and  this  provision  has  since  found 
its  way,  by  imitation,  into  a  few  other  codes ;  *  though  little  practical  appli- 

abase  of  the  process ;  the  headnote,  referring  to 
the  ''  irreleyancy  "  of  the  qaestions  as  a  groand, 
is  inconect. 

Distin^ish  the  questions  as  to  the  power  of 
a  depogitionrofficer  to  compel  an  answer  (ante, 
§2195)  and  the  necessi^  of  taking  objections  to 
releTancy  before  such  officers  {ante,  §  18).  Di»- 
tin^nish  also  the  party's  objection  to  interroga- 
tones  of  discovery  ;  1838,  Walworth,  C,  in  Gihon 
V.  Albert,  7  Paige  278>  279  (when  the  party  is 
"advised  by  his  counsel  that  qaestions  put  to 
him  are  improper  or  irrelevant  to  the  matters 
referred  to  the  master,  but  which  the  master 
decides  it  ia  proper  for  him  to  answer,  he  is  to 
refuse  to  answer ;  which  refasal  is  in  the  nature 
of  a  demurrer  to  the  interrogatory ") ;  Ala. 
Code  1897,  §  1857  (opponent  qaestioned  on  in- 
terrogatories **  is  bound  to  answer  all  pertinent 
(questions");  and  post,  §§  2218,  2219.  Dis- 
tmguish  also  the  question  of  materiality  in 
a  congressioncd  investigation,  for  there  it  .may 
involve  the  powers  oi  that  body  {ante,  §  2195, 
note  1). 

*  Alaska  C.  C.  P.  1900,  §§  674,  675,  676 
(like  Or.  Annot.  C.  1892,  §§  846,  847,  848); 
Cal.  C.  C.  P.  1872,  §§  2065,  2066  (a  witness 
must  answer  cjuestions  "  leeal  and  pertinent  to 
the  matter  in  issue" ;  it  is  his  ''right  to  be  pro- 
tected from"  irrelevant  questions,  and  "to  be 


^  Accord:  1683,  Ashton  v,  Ashton,  1  Vem. 
165  (probate  of  will ;  a  witness  demurred  to  one 
of  the  interrogatories  "  as  not  pertinent  to  the 
matter  in  issue  ;  the  Lord- Keeper  overruled  the 
demurrer,  because  he  would  not  introduce  such 
a  precedent  as  for  a  witness  to  demur;  it  did 
Dot  concern  a  witness  to  examine  what  was  the 
point  in  issue ") ;  1899,  Harding  v.  American 
Glucose  Co.,  182  111.  551,  55  N.  E.  577 ;  1860, 
Bradley  v.  Veazie,  47  Me.  85,  87  ("  If  questions 
are  improperly  asked,  they  must  be  answered 
as  the  justice  or  presiding  judge  in  his  discre- 
tion shall  dictate '') ;  1853,  £x  parte  McKee,  18 
Mo.  599  (quoted  supra);  1865,  Porter,  J.,  in 
Great  Western  Turnpike  Ca  v.  Loomis,  32 
N.  Y.  127,  138  ("When  the  question  is  irrele- 
vant, the  objection  properly  proceeds  from  the 
party,  and  the  witness  has  no  concern  in  the 
matter  unless  it  be  overruled  by  the  judge ") ; 
1893,  De  Camp  v.  Archibald,  50  Oh.  St.  618, 
626,  35  N.  E.  1056  (apart  from  privilege,  the 
Court's  determination  of  relevancy  controls) ; 
1901,  Re  Rauh,  65  id.  128,  61  N.  £.  701  (a  wit- 
ness giving  a  deposition  refuses  at  his  peril  on 
the  ground  of  the  incompetency  of  the  evi- 
dence); 1901,  People's  Bank  v.  Brown,  50  C. 
C.  A.  411,  112  Fed.  652,  seinble. 

The  ruling  in  Hoi  man  v.  Austin,  34  Tex. 
668,  673  (1870)  went  chiefly  on  the  fi^round  of 
the  mayor's  lack  of  jurisdiction ;  and  the  remark 
that,  **  if  the  question  be  '  improper,' "  the  re- 
fusal to  answer  is  no  contempt,  was  an  obiter 
interpolation  based  on  no  authority.  The  ruling 
in  Hagland  v.  Wickware,  4  J.  J.  Marsh.  530 
(1839)  held  the  question  there  put  to  be  rele- 
vant, without  saying  that  it  would  have  been 
privileged  if  irrelevant.  The  remark  in  Roberts 
r.  Garen,  2  111.  396  (1837)  that  a  witness  "is 
bound  to  state  all  tbe  facts  in  his  knowledge 
that  are  applicable  to  the  case  "  was  uot  meant 
to  limit  his  duty,  but  to  express  its  extension 
beyond  the  mere  case  of  the  party  calling  him. 
The  ruling  in  Ex  parte  Krieger  (1879),  7  Mo. 
App.  367,  pnrgiug  of  contempt  a  witness  who 
refused  as  deponent  to  answer  qaestions  before 
a  notary  in  a  proceeding  which  should  properly 
have  been  brought  as  a  bill  of  discovery  against 
him  as  a  party,  j^oes  partly  on  the  limited 
statutory  powers  of  a  notary  and  partly  on  the 


examined  only  as  to  matters  legal  and  pertinent 
to  the  issue ' ) ;  Commissioners'  amendment  of 
1901,  §  2064  (witness  subpoenaed  d.  t.  must  at- 
tend with  papers  under  his  control  "  lawfully  ** 
required;  for  the  validity  of  this  amendment, 
see  ante,  §  488) ;  1886,  Ex  parte  Zeehandelaar,  71 
Cal.  238,  12  Pac.  259  (under  Code  §§  2065.  2066^ 
"  the  refusal  to  answer  a  question  not  pertinent 
to  the  issue  was  no  contempt");  1900,  lie 
Rogers,  129  id.  468,  62  Pac.  47  (opinion  not 
clear,  but  apparently  sanctioning  a  refusal  to 
answer  an  irrelevant  question) ;  1903,  People  v. 
Glaze,  139  id.  1.54,  72  Pac.  965  (prosecution  held 
not  compellable  to  produce  at  the  trial  a  paper 
which  would  not  be  admissible) ;  Ga.  Code 
1895,  §  5281  ("  It  is  the  right  of  a  witness  to  be 
examined  only  as  to  relevant  matter,  and  to  be 
protected  from  improper  questions ") ;  Ida. 
Rev.  St.  1887,  §§  6090,  6091  (a  witness  is  com- 
pellable to    answer  all  "  pertinent  and   legal 
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catioii  of  it  feemj  to  hare  been  inroked.  It  is  an  muoimd  and  impolitic 
rule.  That  a  witness  has  no  concern  with  lelerancj  onght  to  be  the  finn 
coirelative  of  the.  doctrine  that  a  party  has  nothing  to  do  with  privil^e 
(arUe,  §  2196;. 

§  2211.  (2)  Doetunanto  of  lltle,  Uen,  etc  The  mere  fact  that  adocoment 
concerns  the  private  affairs  of  the  witness  or  that  its  disclosure  would  in  his 
opinion  inconvenience  him  does  not  create  a  privily ;  the  dnty  to  assist  the 
truth  (ante,  §  2192)  is  paramount,  and  indeed  presupposes  some  sort  of  sac^ 
rifice  hj  the  witness : 

1B42,  Denman,  L.  C.  J.,  in  Doe  ▼.  Date,  3  Q.  B.  608,  617  (eompeUing  an  execator  of 
defendant's  leeeor  to  prodoce  a  rent-book)  :  ^  [The  executor]  poeseesed  it  in  the  character 
of  executor  of  the  late  tenant  for  life;  when  prodnoed,  it  proved  the  fact  of  payment  of 
rent  to  bu  testator.  Why  was  the  witness  not  to  pioye  that  fact»  dther  by  his  personal 
knowledge,  if  the  party  calling  him  chose  to  qoestion  him,  or  by  any  paper  which  he 
might  possess  ?  Such  a  paper  was  not  a  title-deed,  nor  within  the  protection  of  the  role 
which  exempts  witnesses  from  producing  documents  in  the  nature  of  title-deeds.  The 
production  of  the  paper  was  a  mode  of  proving  a  fact ;  that  this  fact  might  be  injurious 
to  some  interest  of  his  own  furnishes  no  reason  for  his  not  produdng  the  book." 

1879,  ChoaU,  J.,  in  U.  S.  v.  Tilden,  10  Ben.  566,  578:  <<  While  the  laib  jealously  pro- 
tects private  books  and  papers  from  unreasonable  searches  and  seizures,  and  from  un- 
necessary exposure,  even  when  necessarily  produced  in  court,  yet  the  principle  is  equally 
strongly  held  that  parties  litigant  have  the  right  to  have  private  writings,  which  are 
competent  for  proof  in  their  cause,  produced  in  court;  and  to  this  imperative  demand  of 
justice  all  scruples  as  to  the  confidential  character  of  the  writings  as  private  property 
(except  in  certain  well  ascertained  exceptions  growing  out  of  professional  employment) 
must  yield  from  considerations  of  public  policy." 


Subject,  then,  to  a  general  discretion  in  the  Court  to  decline  to  compel  pro- 
duction where  in  the  case  in  hand  the  document's  utility  in  evidence  would 
not  be  commensurate  with  the  detriment  to  the  witness,  any  and  every  docu- 
ment may  be  called  for,  however  personal  and  private  its  contents  may  be.^ 


auestions '") ;  Mia,  Annot.  Code  189S,  §  1746 
(a  witneH  is  not  to  be  "  excused  from  answering 
any  qtieition,  material  and  relevant/'  nnleu 
self-criminating) ;  Mont.  C.  C.  P.  1895,  §§  3401, 
3409  (like  Cal.  C.  C.  P.  §§  8065,  2066) ;  Nev. 
Gen.  8t.  1885.  §§  3415,  3416  (like  Cal.  C.  C.  P. 
§§  8065,  8066) ;  Or.  C.  C.  P.  1892,  §{  847,  848 
(like  Cal.  C.  C.  P.  §§  8065,  2066);  Utah  Rev. 
St.  1898,  §§  3431,  8432  (like  Cal.  C.  C.  P. 
§§2065,2066). 

The  following  ruling  was  improperly  infla- 
enced  by  the  a))Ove  code-rulings :  1899,  JSx  parte 
Jennings,  60  Oh.  St.  319,  54  N.  £.  262  (refusal 
to  annwor  upon  irrelevant  facts,  privileged; 
here,  before  a  notary  taking  a  deposition;  but 
tlio  principle  is  stated  broadly ;  citing  JSx  parte 
Z<H«handeiaar,  tupra;  Minshall,  J.,  cuss.).  The 
following  ruling  rests  on  a  special  wording: 
1896.  Khrmann  v.  Ehrmann,  9  Ch.  886  ("privi- 
lege" in  Ord.  31,  r.  19  a,  sub-rule  8,  includes 
any  gnnmd,  even  irrelevancy,  on  which  dis- 
coverv  is  resisteil). 

^  Add  the  ciUtionsaNl«,§  8193:  Eng,:  1708, 


Geery  v.  Hopkins,  2  Ld.  Raym.  851  (action  for 
money  received ;  books  of  East  India  Company 
required  to  be  produced,  since,  if  the  transfers 
of  stock  were  made  only  by  entry  therein, "  it 
is  reasonable  that  they  should  be  produced  for 
the  benefit  of  the  party  ") ;  1808,  Amey  v.  Long, 
9  East  473  (quoted  ante,  §  2193) ;  1824,  Hawkins 
V.  Howard,  Ky.  &  Mo.  64  (action  against  bank- 
rupt; assignees,  not  being  parties,  required  to 
produce  the  bankrupt's  books) ;  1834,  Doe  v. 
Seaton,  8  A.  &  £.  171,  175,  178  (account  books 
in  possession  of  the  attorney  for  a  deceased 
third  person  not  a  party,  compelled  to  be  pro- 
duced, the  entries  affectingthe  title  of  the  partv 
calling  for  them);  1848,  Doe  v.  Date,  3  Q.  B. 
608,  617  (executor  of  G.,  lessor  of  defendant, 
compelled  to  produce  for  the  plaintifiE  a  rent- 
hook,  the  executor  not  being  a  party,  and  the 
book  not  being  a  title-deed) ;  (7.  S. :  1859, 
Burnham  r.  Morrtssey,  14  Gray  226,  240  ("  We 
know  of  no  rule  of  law  which  exempts  any  per- 
son from  producing  papers  material  to  any 
inquiry  in  tne  course  of  justice  merely  because 
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To  this  conceded  general  rule,  two  exceptions  have  been  urged: 
(a)  The  HtU'deeds  to  land  were  in  England  always  a  secret  of  extraordi* 
nary  importance.  The  landed  interests,  at  the  time  of  the  common  law's 
formation  and  until  recently,  were  overwhelmingly  dominant  in  politics,  re- 
ligion, and  social  intercourse.  The  safety  of  those  interests  was  a  paramount 
object  Now,  under  any  title-system  not  founded  on  compulsory  public 
registration,  the  secrecy  of  the  title-instruments  comes  to  be  a  vital  (if  selfish) 
consideration  for  the  occupants  of  the  land.  Their  possession  may  be  un- 
questioned ;  but  the  instruments  imder  which  they  claim  are  constantly  de- 
fective in  some  important  feature.  A  boundary  may  vary,  a  release  be 
missing,  a  recital  be  incorrect,  —  a  score  of  defects  of  one  sort  or  another  may 
be  apparent  in  the  chain  of  title.  But  the  possession  and  the  title  are  as  yet 
unquestioned,  and  thus  the  security  of  title  depends  practically  on  preserving 
these  defects  from  ascertainment  by  persons  opposed  in  claim,  who  might  be 
only  too  glad  to  take  advantage  of  them.^  It  comes  therefore  to  be  a  funda- 
mental maxim  of  the  dominant  class  that  each  man  is  entitled  to  keep  secret 
his  documents  of  title.  Without  this,  almost  any  title  in  the  country  might 
lie  in  jeopardy.  It  is  an  absolute  demand  of  self-interest  that  the  appear- 
ance shall  pass  for  the  reality,  and  that  land-possessors  shall  not  be  obliged 
to  occupy  and  to  invest  on  sufferance,  in  the  constant  risk  of  an  overturn 
through  the  disclosure  of  their  defective  title  in  the  course  of  testimony  casu- 
ally required  for  the  benefit  of  strangers  litigant.  This  principle,  then,  that 
the  disclosure  of  title-deeds  in  litigation  between  other  parties  was  not  com- 
pellable, appears  to  have  been  always  accepted  in  English  courts,  coming 
down  as  an  unquestioned  tradition ;  and  it  was  occasionally  extended  to  docu- 
ments other  than  those  affecting  land ;  though  it  seems  ever  to  have  been 
regarded  as  limited  by  the  trial  Court's  discretion.^ 


tfaej  are  private");  1815,  Gray  v,  Pentland, 
2  S.  &  R.  23,  31  (Tilghman,  C.  J. :  "  When  a 
paper  is  in  the  hands  of  a  third  person  who  is 
not  willing  to  part  with  it,  the  Conit  will  some- 
times compel  its  production  by  snbpcena  duces 
tecum;  but  this  is  not  to  be  obtained  without 
special  permission,  and  the  Coort  always  exer- 
cises its  discretion  in  granting  or  refusing  it  **) ; 
1814,  Hawkins  v.  Sumter,  4  Dess.  iSq,  446 
(surety  for  a  sheriff,  required  to  produce  sher- 
iff's books) ;  1879,  U.  S.  v,  Tilden,  10  Ben.  566, 
578  (quoted  supra ;  but  here  production  was  not 
required  merely  upon  the  chance  of  refreshing 
the  witness'  memory);  1883,  Wertheim  v.  Con- 
tinental R.  &  T.  Co.,  15  Fed.  716  (the  president 
and  secretary  of  a  corporation,  compelled  by 
subposna  d.t.to  produce  the  books  and  papers 
of  the  corporation  in  a  suit  to  which  the  cor- 
poration was  not  a  party) ;  1898,  Goss  P.  P.  Co. 
V.  Scott,  89  id.  818  (contracts  showing  the  pre- 
cise extent  of  a  witness'  pecuniary  interest  in 
0uit;  production  not  required);  1881,  Moats  v. 
Bymer,  18  W.  Va.  642,  645  (Amey  v.  Long  ap- 
proved; here  applied  to  a  document  showing 
the  amount  of  an  attorney's  fee).  Distinguish 
the  process  of  obtaining  discovery  before  trial 
from  a  witness  not  a  party  (ante^  §§  1857, 1858). 


The  following  ruling  is  anomalous:  1886, 
Masters  v.  Marsh,  19  Nebr.  458,  467,  27  N.  W. 
438  (account-books  of  third  persons  were  ex- 
dudeid,  on  the  theory  that  it  would  be  absurd 
to  suppose  that  "the  private  account-books  of 
every  person  "  could  be  compelled  to  be  shown 
and  "  subjected  to  the  espionage  of  the  parties  " ; 
no  authority  is  cited,  nor  could  be). 

*  Mr.  Samuel  Warren's  novel.  Ten  Thou- 
sand A  Tear,  turns  on  such  a  situation. 

*  1796,  Miles  v.  Dawson,  1  £sp.  405,  Kenyon, 
L.  C.  J.  (a  witness  not  compelled  to  produce  a 
warrant  of  attorney,  on  the  analogy  of  Chan- 
cery's not  compelling  a  bona  fide  equitable  owner 
to  produce) ;  1815,  Copeland  v.  Watts,  1  Stark. 
95  (a  lease  belonging  to  a  third  person,  pro- 
duced and  read,  the  judge  believmg  that  its 
production  would  not  be  prejudicial  to  the  third 
person's  interests) ;  1815,  Reed  v.  iTames,  ib.  132 
(a  petitioning  creditor  summoned  for  assignees 
in  bankruptcy  to  bring  a  bill  of  exchange; 
EUenborough,  L.  C.  J. :  "  You  cannot  with  pro- 
priety withhold  the  instrument ;  I  cannot,  how- 
ever, do  more  than  advise  you  to  exercise  a 
sound  discretion  on  the  subject ") ;  1816.  Corson 
V.  Dubois,  Holt  239  (Gibbs,  C.  J.,  compelled  the 
production  of  papers  of  bankruptcy  assignees 
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In  tbe  United  States  and  Canada,  however,  no  reason  exists  for  perpetu- 
ating such  a  privilege.  The  ethics  of  it,  indeed,  may  be  questionable,  for  the 
law  hardly  does  well  in  lending  aid  to  protect  one  who  is  by  hypothesis  not 
a  lawful  owner ;  nevertheless,  in  England,  the  law's  failure  to  protect  titles 
adequately  by  registration,  and  the  inevitable  risks  which  were  thereby 
created  for  even  bona  fide  titles,  furnished  a  sufficient  explanation,  if  not  a 
justification.  But  under  a  system  of  compulsory  public  registration  of  titles 
or  of  conveyances  there  is  in  such  a  privilege  neither  necessity  nor  utility* 
Those  who  do  not  register  their  deeds  are  few  in  number ;  they  voluntarily 
take  the  risk  of  loss ;  and  their  situation  does  not  justify  special  protection. 
Those  who  do  register  their  deeds  have  no  need  for  such  protection ;  their 
title,  in  general,  stands  or  faUs  by  what  is  publicly  recorded,  not  by  what 
they  privately  possess ;  and  there  is  no  appreciable  motive  for  demanding  a 
privilege  of  secrecy  for  that  which  can  neither  hurt  nor  help  them.  Accord- 
ingly, in  the  United  States,  this  exceptional  privilege  has  not  only  not  been 
judicially  sanctioned,  but  does  not  appear  even  to  have  been  claimed.^ 

(b)  Where  a  person  holds  a  document,  not  his  own,  but  subject  to  a  lieit 
which  would  be  lost  by  his  surrender  of  possession,  or  owns  and  holds  a  docu- 
ment, such  as  a  bill  of  exchange,  whose  contintied  possession  is  necessary  for 
the  enforcement  of  his  right  under  it,  he  may  fairly  claim  not  to  be  compelled 
to  surrender  it  for  evidential  purposes  in  litigation  between  other  parties. 
This  privilege,  however,  it  will  be  observed,  is  not  to  withhold  disclosure  of 
contents,  but  only  to  retain  possession;  ^  although  in  a  few  instances  there 


not  parties,  the  production  not  being  prejudicial 
to  them) ;  1817,  Roberts  v.  Simpson,  2  Stark. 
203  (trustee,  being  grantee  of  the  plaintiff,  not 
compelled  to  produce  his  title  deeds  for  the  de- 
fendant) ;  1822,  Harris  v.  Hill,  3  id.  140  (com- 
position deed  between  a  third  person  and  his 
creditors,  held  privileged) ;  1829,  K.  v.  Hunter, 
3  C.  &  P.  591,  592  (forgery ;  as  to  deeds  in  a 
witness'  possession,  "if  these  deeds  form  a 
part  of  the  evidence  of  this  lady's  title  to  any 
part  of  her  own  estate,  you  cannot  compel  her 
to  produce  them  ") ;  1834,  Mills  v,  Oddv,  6  id. 
728,  Parke,  B.  (lease  not  compeUed  to  be  pro- 
duced); 1848,  Doe  v.  Langdoo,  12  Q.  B.  711, 
719  (an  abstract  held  not  privileged,  where  no 
injury  could  be  apprehended  by  its  production). 
The  privileged  witness  would  of  course  not  be 
compelled  to  testify  to  contents:  1842,  Davies  v. 
Raters,  9  M.  &  W.  608,  612 ;  though  he  could 
be  required  at  least  to  describe  his  deed  for  iden- 
iijlcation:  1847,  Doe  v.  Clifford,  2  C.  &  K.  448 ; 
1854.  Phelps  v.  Prew,  8  E.  &  B.  430,  438  (on 
claim  of  privilege  for  a  title-deed,  the  party 
then  proposing  to  give  other  evidence  of  con- 
tents by  one  who  nad  seen  the  alleged  deed, 
held  not  an  infringement  of  the  privilege  to 
compel  the  deed's  production  for  identification 
\)y  the  witness,  the  outside  alone  being  perused ; 
Wightroan,  J. :  "  His  privilege  is  only  not  to 
produce  the  instrument  for  the  purpose  of  dis- 
closing its  contents").  But  the  party  could 
prove  the  contents  by  any  other  evidence  avail- 
able :  1826,  R.  V.  Upper  tioddington,  8  Dowl.  & 


3000 


B.  726 ;  1834,  BCarston  v.  Downes,  6  C.  &  P. 
381,  382 ;  1850,  Newton  v.  Chaplin,  6  C  B.  356, 
367 ;  and  the  third  person's  cUirn  of  privileget 
was  an  excuse  for  the  party's  not  producing  me 
original:  ante,  §  1212. 

*  The  following  statutes  appear  also  to  nega- 
tive it  :  B.  C.  St.  1899,  c.  62,  §  112  (similar  to  Man. 
St.  1902,  c  43,  §  50) ;  Man.  Rev.  St.  1902,  c.  148, 
§§  49,  50  (privilege  apparently  abolished,  under 
the  system  of  tiue-registration). 

*  Eng.:  1818,  CommereU  v.  Poynton,  I 
Swanst.  1  ('*  A  solicitor  cannot  by  virtue  of  hi» 
lien  prevent  the  King's  subiect  from  obtaining 
justice  ") ;  1818,  Mayne  v.  lutwkey,  3  id.  93, 95 ; 
1830,  Hunter  v.  Leathley.  10  B.  &  C.  858,  862 
(action  against  underwriters;    a  broker  com- 

EsUed  to  produce  the  policy,  though  he  had  a- 
en  upon  it) ;  1833,  Thompon  v.  Mosely,  5  C. 
&  P.  501  (one  claiming  a  lien  on  a  bill  was  re- 
quired to  produce,  but  not  to  surrender  it ;  "  you 
can  stand  by  the  witness  while  he  looks  at  it ") ; 
1848,  Ley  v.  Barlow,  1  Exch.  800  (action  be- 
tween allottee  of  shares  and  director  of  a  com- 
pany ;  document  in  the  hands  of  defendant'^ 
attorney  who  had  a  lien  for  charges  due  from 
the  company ;  Parke,  B. :  "  The  lien  cannot  de- 
feat the  right  to  inspect  the  documents;  th» 
case  of  Hunter  v.  Leathley  was  a  solemn  de- 
cision"); Can.:  1868,  Deadman  v.  Ewen,  27 
N.  C.  Q-  B.  176  (attorney  having  a  lien,  held 
bound  to  produce  the  deed  ;  the  Court  **  would 
have  protected  any  Uen  he  had  ") ;  U.  S. :  1844, 
Morley  v.  Green,  11  Paige  240  (witness  daim* 
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has  been  an  ill-considered  suggestion  (due  probably  to  a  confusion  of  this 
rule  with  the  rule  in  England  for  title-deeds  to  land)  that  disclosure  was 
not  compellable.^  Nevertheless,  there  is  one  situation  in  which  with  pro« 
priety  the  Court  may  decline  even  to  compel  disclosure,  namely,  the  case  in 
which  the  litigant  party  seeking  to  compel  it  is  the  person  against  whom  the 
lien  of  the  witness  runs.  Here  his  right  to  use  the  document  evidentially 
might,  on  the  facts,  practically  annul  the  value  of  the  lien,  and  there  is  no 
reason  why  this  should  be  permitted  him.^ 

§  2212.  (3)  Trade  Secrets  and  CustomerB'  Names.  In  a  day  of  prolific  in- 
dustrial invention  and  free  economic  competition,  it  may  be  of  extraordinary 
consequence  to  the  master  of  an  industry  that  his  process  be  kept  unknown 
from  his  competitors,  and  that  the  duty  of  a  witness  be  not  allowed  to  be- 
come by  indirection  the  means  of  ruining  an  honest  and  profitable  enterprise. 
This  risk,  and  the  necessity  of  guarding  against  it,  may  extend  not  merely  to 
the  chemical  and  physical  composition  of  substances  employed,  and  to  the  me- 
chanical structure  of  tools  and  machines,  but  also  to  such  other  facts  of  a 
possibly  private  nature  as  the  names  of  customers,  the  subjects  and  amounts 
of  expense,  and  the  like.  Accordingly,  there  ought  to  be  and  there  is,  in  some 
degree,  a  recognition  of  the  privilege  not  to  disclose  that  clsiss  of  facts  which, 
for  lack  of  a  better  term,  have  come  to  be  known  as  "  trade  secrets." 

Nevertheless,  the  occasional  necessity  of  recognizing  it  should  not  blind  us 
to  the  danger  of  such  a  measure,  or  entice  us  into  an  unqualified  sanction  for 
such  a  demand.  In  the  first  place,  in  an  epoch  when  patent-rights  and  copy- 
rights for  invention  are  so  easily  obtained  and  so  amply  secured,  there  can  be 
only  an  occasional  need  for  the  preservation  of  an  honest  trade  secret  without 


ing  a  lien  mast  prodace  the  document  as  evi- 
dence, bnt  need  not  surrender  it  to  the  Coort'e 
costodj,  even  thone^h  the  lien  be  deemed  bj  the 
Ck>urt  not  to  exist);  1S45,  Aiken  v.  Martin,  ib. 
499.  semhU  (same). 

•  1842,  Kemp  o.  King,  2  Moo.  &  Bob.  437  (a 
deed  of  assignment  held  by  an  attorney  under 
his  lien  for  costs ;  privileged) ;  1847,  Doe  v. 
Clifford,  2  C.  &  K.  448  ^attorney  holding  a  deed 
as  mortgagee  of  defendant,  not  compeUable  to 
produce  it) ;  1830,  Bull  v.  Loveland,  10  Pick.  9, 
14  (action  on  a  note ;  the  possessor  of  the  note 
had  received  it  from  the  phiintiff  for  coUection 
and  a  sum  was  due  him  for  advances  made 
under  the  agreement ;  held  privileged  from  pro- 
duction; when  the  retention  is  on  a  claim  of 
'*  legal  or  equitable  interests  of  his  own,  it  is  a 
question  to  the  discretion  of  the  Court  under 
the  circumstances  of  the  case  whether  the  wit- 
ness ought  to  produce  or  is  entitled  to  withhold 
the  paper");  1855,  White  v.  Harlow,  5  Gray 
463,  466  (attorney  held  on  the  facts  not  to  have 
such  a  lien  on  a  note  as  to  be  entitled  to  with- 
hold it). 

T  1886,  Cobb  V,  Tirrell,  141  Mass.  459,  5  N.  E. 
828  ("  The  plaintiffs  claimed  a  right  to  put  the 
note  in  evidence  as  that  declared  upon  by  them 
and  as  the  foundation  of  their  fnxiti  and  requested 
the  Court  to  order  the  witness  to  produce  the 
note  for  these  purposes  aforesaid,  the  witness 


contending  and  claiming  that  it  was  his  owii 
property  ^nd  not  the  plaintiff's  property].  This 
was  in  effect  to  ask  the  Court  to  decide,  in  a 
suit  to  which  F.  [the  witness]  was  not  a  party, 
that  a  valuable  piece  of  property  belonged  to 
the  plaintiffs,  and  not  the  witness  in  whose  pos- 
session it  was.  .  .  .  The  rights  of  one  actually 
in  possession  of  property,  and  claiming  to  be 
lawfully  so,  cannot  be  dealt  with  in  this  sum- 
mary manner") ;  1898,  Davis  v.  Davis,  90  Fed. 
791  (attorney  claiming  a  lien  on  papers  as 
against  the  party  summoning  him,  held  not 
compellable,  since  "  the  value  of  the  lien  often 
lies  almost  altogether  in  the  power  to  withhold 
the  papers  from  use  as  evidence  " ;  otherwise, 
where  the  partv  summoning  is  not  the  lienee). 

From  the  foregoing  exceptions  to  the  gen- 
eral doctrine  must  be  distinguished  those  cases 
in  which  a  privilege  has  been  asked  for  a  docu- 
ment held  by  the  witness  as  attorney  and  thus 
governed  by  the  principles  of  a  special  exemp- 
tion {post,  §  2307) ;  those  cases,  also,  in  which 
the  document  is  held  by  a  trustee  or  other  per- 
son as  the  agent  of  the  party  opponent,  and  is 
thus  at  common  law  priyilesed  from  production 
except  upon  a  chancery  biU  of  discovery  {post, 
§  2219) ;  and  those  cases,  finally,  in  which  the 
document  is  desired  to  be  held  back  as  a  con/f- 
dential  communication  in  general  {post,  {  2286). 
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resort  to  public  registration  for  its  protection.  Such  instances  do  occur,  but  an 
object  of  the  patent  and  copyright  laws  is  to  render  them  as  rare  as  possible,  and 
the  presumption  should  be  against  their  propriety.  In  other  words,  a  person 
claiming  that  he  needs  to  keep  these  things  secret  at  all  should  be  expected 
to  make  the  exigency  particularly  plain.  In  the  next  place,  the  occasion  for 
demanding  such  a  privilege  arises  usually  in  actions  where  the  party  claim- 
ing it  is  one  charged  with  infringing  the  rights  of  another  by  fraudulent  com- 
petition in  business,  and  the  existence  of  the  fraud  can  be  proved  only  by 
investigating  the  claimant's  methods  of  business;  in  such  cases,  it  might 
amount  practically  to  a  legal  sanction  of  the  fraud  if  the  Court  conceded  to 
the  alleged  wrongdoer  the  privilege  of  keeping  his  doings  secret  from  judicial 
investigation.  No  privilege  at  all  should  there  be  conceded,  although  as 
much  privacy  as  possible  might  be  preserved  by  compelling  disclosure  no 
farther  than  to  the  judge  himself,  or  to  his  delegated  master  or  auditor,  if  (as 
is  usual)  the  cause  is  tried  by  chancery  procedure.  Finally,  even  where  the 
claimant  of  the  privilege  is  not  a  party  charged  with  fraud,  no  privilege  of 
secrecy  should  be  recognized  if  the  rights  of  possibly  innocent  persons  depend 
essentially  or  chiefly,  for  their  ascertainment,  upon  the  disclosure  in  question. 
In  other  words,  the  privilege  should  be  conceded  in  those  cases  only  where 
the  disclosure  of  the  facts  by  the  particular  channel  of  the  witness  in  ques- 
tion is  but  a  subordinate  means  of  proof,  relative  to  the  other  evidence  avail- 
able in  the  case ;  for  without  some  such  limitation  the  general  principle 
cannot  be  enforced  (ante,  §  2192)  that  testimonial  duty  to  the  community 
is  paramount  to  private  interests,  and  that  no  man  is  to  be  denied  the  enforce- 
ment of  his  rights  merely  because  another  possesses  the  facts  without  which 
the  right  cannot  be  ascertained  and  enforced.  The  simple  expedient  of  re- 
stricting the  disclosure  to  the  judge  or  his  delegate  will  usually  prevent 
whatever  detriment  might  otherwise  be  incurred  by  forcing  a  pubUc  revela- 
tion of  the  tradensecret : 

1870,  HaiherUy,  L.  C,  in  Moore  v.  Craven,  L.  B.  7  Ch.  App.  94,  note :  "  The  Court  does 
not,  when  discovery  is  a  matter  of  indifference  to  the  defendant,  weigh  in  golden  scales  the 
questions  of  materiality  or  immateriality ;  but  where  the  nature  of  the  discovery  required 
is  sach  that  the  giving  of  it  may  he  prejudicial  to  the  defendant,  the  Court  takes  into 
consideration  the  special  circumstances  of  the  case,  and  whilst,  on  the  one  hand,  it  takes 
care  that  the  plaintiff  obtains  all  the  discovery  which  can  be  of  use  to  him,  on  the  other, 
it  is  bound  to  protect  the  defendant  against  undue  inquisition  into  his  affairs.  The  ques. 
tion  of  materiality  must  be  tested  by  reference  to  the  case  made  by  the  plaintiff's  plead- 
ings, and  to  what  will  be  in  issue  at  the  hearing." 

What  the  state  of  the  law  actually  is  would  be  diificult  to  declare  precisely. 
It  is  clear  that  no  absolute  privilege  for  trade-secrets  is  recognized.  On  the 
other  hand,  Courts  are  apt  not  to  require  disclosure  except  in  such  cases  and 
to  such  extent  as  may  appear  to  be  indispensable  for  the  ascertainment  of 
truth.    More  than  this,  in  definition,  can  as  yet  hardly  be  ventured.^ 

^  It  should  be  noted  that  in  those  of  the  eery  might  make  more  of  a  concession  to  the 
«nsuing  cases  which  arose  on  interrogatories  privilege  than  otherwise:  England:  1726,  Shel- 
of  discovery  to  a  party  the  traditions  of  chan-     ling  v.  Fanner,  1  Stra.  646  (trespass  against  one 
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§  2213.   (4)  Official  Becreto.    There  must  be  a  privilege  for  secrets  of 
State>  i.  e.  matters  whose  disclosure  would  endanger  the  nation's  relations  of 


who  had  heen  governor  of  a  factory  of  the  East 
India  company;  defendant  caUed  for  the  com- 
pany's books  to  prove  lus  orders;  the  company 
objected  that  "it  might  be  of  mischievons  con- 
sequence If,  in  evezT  action  wherein  the  com- 
Emy  is  not  concerned,  they  should  be  obliged  to 
y  open  the  secrets  of  their  trade/'  but  "  sub- 
mitted to  the  directions  of  the  Court";  Eyre, 

C.  J.,  said  he  "  would  not  oblige  the  company  to 
produce  them,"  and  so  left  us  to  our  lioerty) ; 
1775,  liaharajah  Nnndocomar's  Trial  (quoted 
ante,  %  2193) ;  1834,  R.  v.  Webb,  1  Moo.  &  Rob. 
405,  412  (manslaughter  by  the  use  of  a  noxious 
pill;  the  proprietor  of  the  pill,  which  was  not 
patented,  on  being  asked  whether  it  contained 
gamboge,  was  not  allowed  to  decline  on  the 
grouna  of  keeping  a  trade  secret,  thon||^h  the 
counsel  was  recommended  to  ask  as  httle  as 
"the  ends  of  Justice  required");  1856,  Tetley 
V.  Easton,  18  C.  B.  643  (infringement  of  patent ; 
discovery  of  names  and  addresses  of  vendees 
is  not  privUeged  merely  because  the  customers 
may  be  exp^ed  to  action);  1857,  British  Em- 
pire 8.  S.  (>>.  V.  Somes,  3  K.  &  J.  433  (action 
to  recover  moonj  extorted  on  an  excessive 
claim;  the  plaintiffs  held  entitled  to  discoveiy 
as  to  labor  and  materials  entering  into  the 
cost,  but  not  as  to  the  accounts  of  wages  actu- 
ally paid  to  workmen);  1860,  Telford  v.  Rus- 
kin,  1  Dr.  &  Sm.  148  (bill  for  account  against 
a  surviving  partner;  discovery  of  the  account- 
schedule  in  his  answer,  compeUed,  a^inst  the 
objection  that  the  private  affairs  of  his  debtors 
would  be  disdoeed);  1861,  The  Don  Francisco, 
31  L.  J.  K.  s.  Adm.  205  (injury  to  cargo ;  dis- 
covery as  to  letters,  compelled,  against  the  ob- 
jection that  they  would  disclose  'M;he  secrets  of 
his  business");  1862,  Howe  v.  McKeman,  30 
Beav.  547  (action  for  selling  machines  falsely 
under  the  plaintiff's  name ;  discovery  of  prices, 
piHi^ts,  ana  customers'  names,  compelled,  against 
the  objection  that  the  secrets  of  his  trade  would 
be  disclosed);  1864,  Renard  v.  Levinstein,  10 
L.  T.  R.  H.  B.  94  (infnn^ment ;  defendant 
compelled  to  answer  as  to  his  secret  processes ; 
"the  Court  will  be  able  at  the  proper  time  to 
protect  the  defendant  from  anv  improper  dis- 
closure of  his  secret") ;  1870,  Moore  v.  Craven, 
L.  R.  7  Ch.  App.  94,  note  (like  the  next  case) ; 
1871,  Carver  v.  Finto  Lette,  ib.  90,  96  (infringe- 
ment of  trademark ;  discovery  as  to  defendant's 
customers'  names,  addresses,  and  prices,  not 
required  where  it  was  "likely  to  be  injurious 
to  the  defendant"  and  not  likely  to  help  the 
plaintiff's  proof  of  his  case) ;  1873,  Great  Wes- 
tern CoUieiT  Co.  V.  Tucker,  L.  R.  9  id.  376 
(bin  founded  on  the  defendant's  agency  for  the 
plaintiff;  discovery  as  to  the  defendant's  sales 
and  profito  and  other  "private  transactions," 
not  compelled) ;  1875,  Heugh  v.  Garrett,  44  L. 
J.  Ch.  305  (bin  for  account  against  an  agent 
for  the  sale  of  a  patent;  discovery  compiled 
as  to  quantities  and  prices  of  goods  sold,  but 
not  as  to  customers'  names  and  addresses); 
1883,  Badische  A.  ft  S.  Fabrik,  L.  R.  24  Ch. 

D.  156,   157,  159,  169,  176  (infringement  of 
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patent;  the  defendant  objecting  to  a  cross 
examination  upon  his  secret  process,  *'  Mr.  Jus- 
tice Pearson  considered  this  objection  to  be 
reasonable,  and  allowed  the  examination  to  be 
continued  upon  that  principle";  afterwards 
the  defendant  elected  to  disclose,  and  the  evi- 
dence was  heard  tn  camera;  the  shorthand 
notes  were  impounded,  and  the  judge  refrained 
from  stating  the  procesa  in  his  opinion ;  sen- 
sible opinion  by  Pearson,  J.) ;  1890,  Ashworth 
V.  Roberts,  L.  R.  45  id.  623  (bill  for  account 
i^ainst  the  licensee  of  a  patent,  the  defendant 
miming  ncm-user  of  the  plaintiff's  process  and 
user  of  a  secret  process  ot  his  own ;  "  the  mere 
plea  of  secret  process  does  not  prednde  an 
answer";  here  he  was  compeUed  to  Answer 
as  to  his  customers,  though  not  as  to  his 
secret  process) ;  1890,  Mistovski  v.  Mandleberg, 
6  Times  L.  Rep.  207  (action  for  breach  of 
contract  in  improperly  waterproofing  cloth; 
answers  to  interrogatories  compelled;  Denman, 
J.:  "It  must  not  DO  supposed  that  there  is  an 
absolute  privilege  as  to  disdoeure  of  a  trade 
secret ;  it  is  a  question  of  the  exercise  of  judi- 
cial discretion ;  ...  the  fact  that  it  is  a  trade 
secret  is  not  legaUy  material'*);  1900,  Sac- 
charin Co.  r.  Chemicals  &  D.  Co.,  2  Ch.  557 
(infringement  of  patent;  disclosure  compelled 
of  names  and  addresses  of  customers) ;  Can- 
ada: 1883,  Star  Kidney  P.  Co.  v.  Greenwood, 
3  Out.  280  (secret  medical  formula  of  plaintiff, 
held  privileged,  in  an  action  on  a  note  for  the 
purchase  pnce,  the  defendant  setting  up  fniudn- 
tent  representetions  as  to  the  curative  qualitiee 
of  the  eoods ;  an  instructive  case  and  a  careful 
opinion) ;  United  States :  Pa. :  1881,  Tetlow  v. 
TOVoumin,  15  Phila.  170  (bill  by  a  manufac- 
turer of  cosmetics  to  restrain  the  defendant 
from  using  his  trademarks;  answer,  that  the 
plaintiff's  articles,  being  injurious,  should  not 
be  protected ;  discovery  by  the  plaintiff  of  the 
ingredients  of  his  articles,  not  compelled  under 
the  circumstances);  U.  S.:  1886,  Robinson  v, 
Philadelphia  &  R.  R.  Co.,  28  Fed.  340  (corpor- 
ation-books ;  "  care  must  be  exercised  to  avoid 
unnecessary  and  improper  inquiry  into  private 
affairs";  an  answer  will  be  demanded  only 
where  it  is  likely  to  be  relevant) ;  1888,  Moxie 
Nerve  Food  Co.  v.  Beach,  35  id.  465  (a  witness 
for  the  complainant  was  asked  on  cross-exam- 
ination fortne  ingredients  of  the  preparation; 
privilege  allowed,  oecause  the  commercial  value 
of  proprietary  articles  depended  on  tibe  secrecy 
of  their  composition  ;  Tetlow  v.  Savoumin,  supra, 
approved) ;  1889,  Dobson  v.  Graham,  49  id.  17 
(infringement  of  patent ;  the  defendant's  work- 
men not  obliged  to  state  wherein  the  defend- 
ant's machine  differed  from  the  plaintiff's,  and 
inspection  of  the  defendant's  machinery  not 
ordered ;  but  otherwise,  "  if  it  were  shown  that 
these  secrets  were  used  as  a  clotdk  to  cover  an 
invasion  of  the  plaintiff's  right,  or  if  there  were 
reliable  evidence  tending  to  show  it");  1891, 
Johnson  Steel  Rail  Co.  v.  North  Branch  Steel 
Rail  Co.,  48  id.  191  (infringement  of  patent; 
the  manager  of  a  corporation  not  a  party  to 
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friendflbip  and  profit  with  other  nations.  This  privilege,  however,  has  been 
so  often  improperly  invoked  and  so  loosely  misapplied  that  a  strict  definition 
of  its  legitimate  limits  must  be  made.  In  order  to  distinguish  it  from -other 
principles  justifying  the  exclusion  of  official  documents,  these  various  prin- 
ciples, superficially  related,  must  be  considered  together  and  the  precedents 
discriminated  —  in  connection  with  the  privilege  for  Communications  between 
Government  and  Informer  (post,  §§  2367-2376). 

§  2214.  (5)  Theological  Opinions.  That  a  privilege  should  be  needed 
against  the  disclosure  of  one's  theological  opinions  would  have  been  main- 
tainable two  or  three  generations  ago,  more  plausibly  than  it  is  to-day, 
when  religious  rancor  is  less  marked  and  mutual  toleration  more  general. 
Nevertheless,  considering  that  the  establishment  of  such  matters  can  rarely 
be  of  value  in  the  ascertainment  of  litigated  facts,  and  that,  whenever  it  is, 
the  tenor  of  a  man's  opinions  can  usually  be  sufficiently  ascertained  from  his 
voluntary  extrajudicial  professions,  without  putting  him  to  his  oath  in  court, 
it  would  seem  wise  to  sanction  the  privilege,  especiaUy  since  the  lack  of  it 
might  lead  to  gratuitous  attempts  to  annoy  witnesses  on  cross-examination. 
The  privilege  can  be  recognized,  subject  to  the  judge's  discretionary  right  to 
compel  disclosure  whenever  it  seems  necessary  to  the  ascertainment  of  the 
main  facts  in  litigation : 

1879,  Foster,  J.,  in  Free  y.  Buckingham,  59  N.  H.  219,  225 :  '*  It  is  not  castomary  in 
modern  practice  to  permit  an  inquiry  into  a  man's  peculiarity  of  religious  belief.  This  is 
not  because  the  inquiry  might  tend  to  disgrace  him,  but  because  it  would  be  a  personal 
scrutiny  into  the  state  of  ius  faith  and  conscience,  contrary  to  the  spirit  of  our  institutions. 
A  man  is  competent  to. testify  who  believes  in  the  existence  of  God  and  that  divine  pun- 
ishment, either  in  this  life  or  the  life  to  come,  will  be  the  consequence  of  perjury.  No 
judicial  tribunal  is  bound  to  inquire,  nor  ordinarily  will  inquire,  whether  a  witness  be  a 
Protestant  or  Romanist,  Trinitarian  or  Unitarian,  a  Shaker,  Mormon,  Jew,  or  Gentile,  a 
Spiritualist  or  a  Materialist." 

As  a  matter  of  precedent,  such  facts  were  originaUy  privileged  from  disclosure 
so  far  as  they  involved  the  witness  in  a  crime  or  forfeiture,  in  the  period  when 
the  Catholic  religion  brought  its  adherents  within  the  intolerant  penalties  of 


the  suit  was  subpoenaed  to  produce  certain  draw- 
ings and  templates;  the  defence  being  insuffi- 
ciency of  invention  and  public  use,  the  Court 
held  that  the  drawings  in  question  were  mate- 
rial as  tending  to  provo  this  issae  and  that  the 
witnesH  mast  produce  them);  1899,  Gorham 
Mfg  Co.  V.  Emery  R.  T.  D.  Co.,  92  id.  774 
(manufacturer  seeking  to  enjoin  tho  sale  by  the 
defendant  of  goods  said  by  the  plaintiff  to  bo 
imitations  of  his  goods,  but  said  by  the  defend- 
ant to  bo  genuine ;  the  defendant  not  bound  to 
give  the  name  of  the  intermediate  vendor, 
where  the  plaintiff's  only  use  of  the  fact  could 
be  to  decline  to  sell  further  to  such  vendor). 
The  following  odd  case  belongs  perhaps  under 
this  principle:  1899,  Alvord  r.  Alvord,  109  la. 
113,  80  N.  W.  306  (son's  petition  for  guardian  for 
a  mother  alleged  to  be  insane ;  mother  not  bound 
to  disclose  tlie  terms  of  a  will  made  by  her). 
Add  the  Sugar  Trust  case  in  Congress :  U.  S. 


V.  Chapman,  Smith's  Digest  of  Precedents  of 
Congress,  1894,  pp.  797,  810. 

Distinguish  the  limitation  of  materiality  in 
discovery  by  a  party  {post,  §  2219),  and  the 
privilege  for  communications  to  an  attorney^  or 
to  an  expert  witness  acting  as  attorney  {post, 
§§  2301,  2307). 

Distinguish  the  substantive  law  as  to  en- 
joining the  unlawful  disclosure  of  a  trade 
secret:  1851,  Morrison  v.  Moat,  9  Hare  241; 
1857,  Gartside  v.  Outram,  26  L.  J.  Ch.  m.  s. 
113;  1903,  Stewart  v.  Hook,  —  Ga. —  ,  45 
S.  E.  369;  1868,  Peabody  v.  Norfolk,  98  Mass. 
452;  1897,  Thum  Co.  ».  Tloczynski,  114  Mich. 
149,  72  N.  W.  140;  1903,  Stone  v.  Goss,  — 
N.  J.  —  ,  55  Atl.  736. 

For  the  secrecy  of  statements  to  an  assessor 
and  of  the  details  of  an  unfinished  imyention 
under  caveat,  see  post,  §  2374  (official  secrets). 
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the  law.^  But  the  privilege  was  afterwards  recognized,  at  least  in  the  United 
States,  upon  the  broad  ground  that  theological  opinions  as  such,  were  pro- 
tected from  self-disclosure.^  Furthermore,  under  the  constitutional  provisions 
guaranteeing  freedom  of  religious  belief  and  competency  as  a  witness  irre- 
spective of  theological  opinion,  the  Courts  often  prohibit  inquiry  into  a  witness* 
opinions ;  but  whether  this  is  done  on  the  ground  of  the  .irrelevancy  of  the 
matter  of  inquiry,  or  on  the  ground  of  privilege,  or  of  both,  is  usually  not 
•easily  ascertainable  from  the  judicial  language.^ 

§  2215.  (6)  Politioal  Votes.  In  general,  there  is  no  need  of  a  privilege 
against  the  disclosure  of  political  opinion,  because  it  is  not  for  the  interest 
of  the  community  that  such  beliefs  should  remain  secret.  The  formation  of 
a  sound  public  opinion,  by  discussion  and  comparison,  is  essential  in  all  repre- 
sentative government ;  and  there  is  no  good  reason  why  any  citizen  should 
be  encouraged  to  go  through  life  with  mute  secrecy  upon  his  political  views. 

But  the  secrecy  of  his  vote  is  a  different  thing.  The  community's  interest  is 
that  the  citizen's  vote,  the  culminating  act  by  which  his  opinion  is  made  most 
eflFective,  should  be  absolutely  sincere,  t.  e,  should  represent  accurately  his 
opinion  upon  the  persons  or  the  propositions  presented  for  choice.  At  the 
time  of  voting,  especial  danger  exists  that  influences  of  oppression  will  prevail 
to  coerce  the  elector  into  an  insincere  vote.  This  danger  affects  the  welfare 
of  the  State  itself,  as  dependent  upon  freedom  of  political  action.  While, 
therefore,  there  may  be  no  warranty  for  sanctioning  secrecy  of  political 
opinion  as  such,  there  is  a  need  for  securing  secrecy  of  voting,  in  order  that 
the  vote  may  correctly  represent  the  opinion.  In  short,  the  danger  that  the 
citizen  himself  may  incur  enmity  or  other  detriment  by  the  compulsory  dis- 
closure of  his  true  opinion,  at  ordinary  times  or  in  court,  is  not  to  be  regarded 
as  worth  attention ;  but  the  danger  to  the  State,  of  obtaining  a  false  index  of 
his  opinion,  at  the  crucial  moment  of  voting,  is  decidedly  to  be  guarded  against. 
The  main  expedient  for  this  purpose  is  to  provide  such  apparatus  at  the  polls 

^  1696,  Sir  John  Freind's  Trial,  13  How.  St.  Graj  516  ("The  want  of  such  religious  belief 

Tr.  17  ;  1743,  Craig  v.  Earl  of  Anglesea,  17  id.  most  be  established  by  other  means  than  an 

1347;  1781,  Lord  Gordon's  Trial,  21  id.  519.  examination  upon  the  stand.     He  is  not  to  be 

*  Eng. :  1856,  Darby  v.  Ouseley,  1  H.  &  N.  1,  questioned  as  to  his  religions  belief,  nor  required 

10  (inquiries  as  to  Catholic  doctrines,  held  im-  to  divulge   his  opinions  upon   that  subject  in 

proper ;  "  it  is  said  that  the  answer  would  go  to  answer  to  questions  put  to  him  while  under 

the  witness'  credit,  but  that  is  not  so") ;  1861,  examination   ) ;  1860,  Com.  v.  Burke,  16  id.  33 

Maden  v.  Catanach,  7  id.  3Q0  {**  a  witness  who  (even  after    the    statute    making  disbelievers 

does  not  object  to  take  the  oath  can  be  com-  competent  and  allowing  religious  belief  to  affect 

pelled  to  answer''  on  voir  dire  as  to  religious  credibility);   1879,  Free    t;.    Buckingham,    59 

belief  ) ;  U.  S. :  1881,  Guiteau's  Trial,  II,  1007  -N.  H.  219  (quoted  supra). 

(District  Attorney :    "  Do    you    believe    in    a  The    privilege,  it    would    seem,    does    not 

God  ?  "    The  Court :  "  Yon  are  not  obliged  to  sanction  a  general  refusal   to  be  a  witness : 

answer  that  question,  doctor";   Dr.   Spitzka:  1793,  Stansbury  o.  Marks,  2  Dall.  213  (witness 

"  I  decline  to  answer  it,  on  principle,  as,  from  my  refusing  to  be  sworn,  because,  being  a  Jew,  "  it 

point  of  view,  an  impertinent  question  in  a  was  his  Sabbath,"  fined  for  contempt), 

country  that    guarantees    civil  and    religions  '  Anfe^   §  1820   (oath).    Compare  also  the 

liberty").     1881,  Searcy  v.  Miller,  57  la.  613,  cases    on    the    question    whether    theological 

621,  10  N.  W.  912  (witness  not  allowed  to  be  opinion  may  be  proved  by  other  testimony  to 

cross-examined  as  to  atheism);  1883,  Dedric  u.  afftct  his  credibilitif  {ante^  §  935),  and  on  the 

Hopsou,  62  id.  562,  563,  17  N.  W.  772  (similar) ;  propriety  of  inquiring  into  theological  belief  for 

1829,  Com.  V.  Bachelder,  Thacher's  Cr.  C.  197  the  purpose  ot  ascertaining  the  most  binding 

(privilege  recognized);  1854,  Com.  v.  Smith,  2  form  of  oath  (ante,  §  1820). 
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as  secuies  pennissive,  and,  under  modem  systems,  compulsory  secrecy.^  But 
this  expedient  would  be  deficient  if  also  the  privilege  were  not  conceded  of 
being  silent  ever  afterwards  as  to  the  tenor  of  the  vote.  Thus  it  is  that  the 
privilege  of  not  disclosing,  in  a  court  of  justice,  a  formal  act  of  expression  of 
the  witness'  political  opinion  done  at  a  prior  time  comes  to  be  recognized  aa 
a  corollary  of  the  secrecy  of  the  ballot 

That  a  privilege  exists  not  to  disclose  by  the  witness'  own  testimony  the 
tenor  of  his  vote,  has  not  been  doubted,  either  under  the  earlier  American 
system  of  permissive  secrecy  at  the  polls  or  under  the  modem  Australian 
system  of  compulsory  secrecy : 

1868,  Christiancy,  J.,  in  People  v.  Cicott,  16  Mich.  283,  297,  818:  *'  The  object  of  this 
[coDstitatioDal]  reqairemeat  [providing  that  all  votes  be  given  by  ballot],  when  considered 
with  reference  to  the  history  of  our  country  and  the  whole  theory  of  popular  government, 
where  suffrage  is  practically  universal,  is  too  plain  to  be  misunderstood.  It  was  to  secure 
the  entire  independence  of  the  electors,  to  enable  them  to  vote  according  to  their  own  indi* 
vidual  convictions  of  right  and  duty,  without  the  fear  of  giving  offense  or  exciting  the 
hostility  of  others.  And  with  this  view  the  right  is  secured  to  every  voter  of  concealing 
from  aU  others,  or  from  such  of  them  as  he  may  choose,  the  nature  of  his  vote,  or  for  what 
person  or  party  he  may  have  voted."  Campbell^  J. :  *'  Our  whole  ballot  system  is  based 
upon  the  idea  that,  unless  inviolable  secrecy  is  preserved  concerning  every  voter's  action, 
there  can  be  no  safety  against  those  persoiud  or  political  influences  which  destroy  freedom 
of  choice."  * 

But  certain  discriminations  are  necessary : 

(a)  If  the  vote  was  iUegal,  the  privilege  is  not  applicable,  since  no  pro» 
tection  is  needed  for  any  but  those  entitled  as  electors  to  cast  a  vote.^ 
Nevertheless,  an  actual  voter  would  be  protected  by  the  privilege  against 
self -crimination  {post,  §  2250)  from  disclosing  the  fact  of  his  illegal  voting;^ 
though  not  from  disclosing  the  tenor  of  the  vote,  if  the  fact  of  voting  were 
otherwise  evidenced.* 


^  Wigmoie,  Australian  Ballot  Systemi  2Sd 
ed.,  50. 

*  To  the  following  cases,  add  those  in  the 
ensuing  note :  Eng. :  1872,  St.  35  &  36  Vict.  c. 
33,  §  12,  Ballot  Act  ("No  person  who  has 
voted  at  an  election  shall,  in  any  legal  proceed- 
ing to  question  the  election  or  return,  he  re- 
quired to  state  for  whom  he  has  voted) '' ;  Can. : 
tnese  are  like  the  English  statute :  B.  C.  Rev. 
St.  1897,  c.  67,  §  102 ;  Newf.  Consol.  St.  1892, 
c.  3,  §  107;  N.  Sc.  Rev.  St  1900,  c.  5,  §  82; 
Out.  Rev.  St.  1897,  c.  9,  §  158 ;  c.  223,  §  200 
(municipal  elections);  St.  1903,  c.  19,  §  200 
(same);  U.  S.:  1887,  Dixon  v.  Oir,  49  Ark. 
238,  242;  Haw.  Civil  Laws  1897,  §  1094  ("No 
person  who  has  voted  at  any  election  shall  in 
any  leffal  proceeding  be  reauired  to  state  for 
whom  ne  voted  ") ;  1887,  Pedigo  ».  Grimes,  113 
Ind.  148,  150,  13  N.  E.  700;  1895,  Com.  v. 
Barry,  98  Ky.  394,  33  8.  W.  400;  1892,  Attor- 
ney-General V,  McQuade,  94  Mich.  439,  444,  53 
N.  W.  944 ;  1895,  Schneider  v.  Bray,  22  Nev. 
272,  39  Pac  327 ;  1863,  People  v.  Pease,  27 
N.  T.  45,  71,  81  per  Selden,  J.,  semble,  and 
Denio,  C.  J. ;  1851,  Kneass'  Case,  Pa.  Com.  PI., 
2  Pafs.  £q.  Cas.  553,  585. 


*  1898,  Eggers  v.  Fox,  177  HL  185,  52  N.  E. 
269  (but  the  opinion  carelessly  fails  to  dis- 
criminate between  the  privilege  aeainst  self- 
crimination,  and  that  of  electoral  privacy) ; 
1899,  Gill  17.  Shurtleff,  183  id.  440,  56  N.  E.  164  ; 
1901,  Sorenson  v.  Sorenson,  189  id.  179, 59  N.  E. 
555;  1887,  Pedigo  v.  Grimes,  113  Ind.  148,  151^ 
13  N.  £.  700  (but  the  illegality  of  the  vote  must 
first  be  shown ;  here  the  decision  followed  a 
statute,  reserving  the  question  of  the  constitu- 
tionality of  the  statute) ;  1899,  Tunks  v.  Vincent, 
—  Ky.  —  ,  51  S.  W.  622 ;  1893,  Tullos  v.  Lane, 
45  La.  An.  333,  341,  12  So.  508;  1868,  Christi- 
ancy,  J.,  in  People  o.  Cicott,  16  Mich.  283,  314; 
1890,  Boyer  v.  Tea^e,  106  N.  C.  576,  625,  11 
8.  E.  665  (the  trial  ludge  to  determine  whether 
the  vote  was  illegal) ;  1890,  State  v.  Kraft,  18 
Or.  550,  556,  23  Pac.  663;  1861,  Thompson  v. 
Ewing,  1  Brewst.  67,  100;  1895,  Yallier  v. 
Drakke,  7  S.  D.  343,  64  N.  W.  181,  aembU; 
1868,  State  v,  Hilmantel.  23  Wis.  422,  425. 

*  1868,  State  v.  Olin,  23  Wis.  309,  318. 

«  1901,  Black  V,  Pate.  130  Ala.  514,  30  So» 
434;  1868,  State  v.  Hilmantel,  23  YHm.  422, 
425. 
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(b)  The  elector  may  vHiive  this  privilege,  either  expressly  at  the  trial  or 
by  conduct  prior  thereto.^ 

(e)  It  has  been  suggested  that  a  due  regard  for  the  purpose  of  secrecy 
requires  that  even  other  testimony  than  the  voter's  shall  also  be  excluded  J 
Theoretically  such  a  consequence  might  follow;  but,  under  the  improved 
systems  of  polling-apparatus  nearly  everywhere  now  required,  it  is  virtually 
impossible,  except  in  rare  instances,  to  identify  a  particular  voter  with  his 
ballot;  so  that  the  question  is  no  longer  a  practical  one,  except  as  concerns 
the  use  of  the  voter's  own  hearsay  statements  of  the  tenor  of  his  vote ;  these 
are  without  the  present  privilege,  because  they  represent  a  voluntary  waiver 
of  it  {supra^  par.  (2)),  and  the  only  question  can  be  whether  they  are  admis- 
sible under  the  Hearsay  rule  {ante,  §  1712). 

(d)  Where  a  statute  expressly  requires  the  ballots  to  he  destroyed  unopened, 
except  in  the  case  of  an  election-contest,  the  question  arises  whether  they 
can  be  examined  for  any  other  purpose  in  a  judicial  inquiry.  Here,  however, 
the  present  principle  is  not  involved,  for  there  is  no  attempt  to  identify  the 
ballots  with  a  particular  voter,  either  by  asking  for  his  own  testimony  or 
otherwise.  Hence,  the  decision  should  depend  solely  upon  the  implied  effect 
of  the  statutory  language.^ 

(e)  Where  the  certificate  of  an  election  board  is  questioned  as  to  its  correct- 
ness of  enumeration,  the  question  arises  whether  it  is  to  be  deemed  conclu- 
sive or  may  be  overturned  by  a  recount  of  the  ballots  or  the  tally-lists ;  this 
involves  the  principle  of  conclusive  testimony  {ante,  §  1351). 

§  2216.  (7)  Penonal  Dlagraoe  or  Infamy.  The  common  law  recognized 
in  some  degree  a  privilege  against  disclosing  facts  involving  one's  own  dis- 
grace or  infamy.  This  privilege  has  already  been  examined,  both  in  its 
history  and  its  present  scope,  in  considering  the  subject  of  impeaching  the 
character  of  witnesses  {ante,  §§  984,  986,  987);  for  it  is  necessary  to  dis- 


•  1S74»  North.  Dnrliam  Case,  3  O'M.  ft  H.  1 
(qaestioii  as  to  a  voter's  party,  allowable  if  he 
has  '*held  himself  out  as  belonging  to  one 
party  **) ;  1S80,  Harwich  Case,  ib.  61, 64  (same) ; 
1901,  Black  V,  Pate,  130  Ala.  514,  30  So.  434; 
1868,  Christiancy,  J.,  in  People  v.  Cioott,  16 
Mich.  283,  314  (br  declaring  at  the  polls  his 
intention  to  make  his  vote  public  and  bj  openly 
showing  it) ;  Mich.  Comp.  L  1897,  f  3722  ('*the 
baUot  of  no  person  shall  be  inspect^  or  identi- 
fied "  without  his  written  consent,  unless  he  has 
been  convicted  of  false  swearing  therein  or  was 
unqualified  as  a  voter) ;  1851,  ^eass'  Case,  Pa. 
Com.  PL,  2  Pars.  £q.  Cas.  553,  585  fcareful 
opinion).  Contra:  1896,  Major  v.  Barker,  99 
K^.  306,  310,  35  S.  W„  543  ("If  he  were  per- 
mitted to  so  testify^  he  could  then  be  subjected 
to  a  moral  compulsion  from  his  party  associates ; 
one  party  might  obtain  from  willing  witnesses 
testimony  which  the  other  party  would  be 
powerless  to  rebut  because  unable  to  compel  a 
statement  of  the  truth  ")• 

'  1868,  Campbell  and  Christiancy,  JJ.,  in 
People  V.  Cicott,  16  Mich.  283  (in  the  opinions 
partly  quoted  nqfra).    No  other  sanction  for 


this  suggestion  seems  to  have  been  given.  The 
following  case  perhaps  belongs  here:  1765,  R. 
V,  Vice-chancellor,  3  Burr.  1647,  1662  (voting 
for  the  High  Steward  of  Cambridge  University ; 
Wilmot,  J.,  said  that  the  proctor's  oath  of 
secrecy  **  could  not  defend  the  taker  of  it  from 
giving  evidence  before  a  court  of  justice"). 

•  Allowed:  1890,  Re  Massey,  45  Fed.  629 
(gp»nd  jury's  investijgation  of  a  false  return  by 
an  election  ofllcer ;  held  that  the  local  statutes 
reauiring  the  ballots  to  be  preserved  secret, 
unless  in  case  of  a  contested  election,  did  not 
prevent  their  disclosure  in  a  judicial  inquiry; 
the  local  constitution  and  the  general  principle 
of  the  ballot  beine  the  foundation  for  this  con- 
clusion); 1892,  Com.  V.  Ryan,  157  Mass.  403, 
32  N.  £.  349  (similar).  Contra :  1892,  Ex  parte 
Brown,  97  Cal.  83,  31  Pac.  840  (under  a  statute 
requiring  the  preservation  of  ballots  unopened 
for  a  year,  and  then  their  destruction,  except 
only  when  a  contest  occurs  as  to  the  result  of 
the  election,  the  ballots  cannot  be  examined  in 
a  criminal  proceeding  a^ninst  an  election  officer ; 
the  statute  having  in  ttf ect  made  aa  exdusivt 
rule  of  evidence). 
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criminate  between  the  judge's  discretionary  control  over  the  subject  of 
the  questions  to  be  put  and  the  witness'  privilege  not  to  answer  a  question 
allowably  put.  Of  this  privilege  (in  such  jurisdictions  as  still  recognize  its 
validity)  it  is  enough  here  to  recall  that  it  does  not  apply  to  facts  material 
to  the  issuty  and  that  it  does  not  extend  to  matters  merely  tending  to  disgrace, 
i.  e.  matters  not  in  themselves  disgraceful ;  and  in  these  respects  it  differs 
from  the  privilege  against  disclosing  self -criminating  facts.^ 

It  may  be  added  that  the  term  ''  scandal,"  as  indicating  matters  which  a 
party  in  equity,  when  subjected  to  a  bill  of  discovery,  need  not  answer,  is 
not  intended  to  correspond  to  the  subject  of  the  present  privilege  of  a  wit- 
ness in  common-law  trials ;  it  designates,  by  a  peculiar  distortion  of  meaning, 
the  privilege  against  self-crimination.^ 

§  2217.  (8)  Party-Opponent  in  the  CivU  Suit  at  Bar  ;  HUtory  and 
Policy  of  the  Party's  Privilege.  It  is  a  little  singular  that  the  oldest 
and  oDce  the  most  firmly  established  of  all  the  privileges  should  be  also 
the  most  obscure  in  its  history  and  precise  mode  of  origin.  That  the 
party-opponent  in  a  jury-trial  at  common  law  was  not  compellable  to  be  a 
witness  seems  unquestioned,  since  the  beginning  of  recorded  trials,  though  it 
is  not  explicitly  stated  until  the  late  1700s.^  On  the  other  hand,  that  a 
party-opponent  in  chancery  was  compellable  to  answer  interrogatories  under 
oath,  like  any  witness,  is  equally  clear,  from  the  beginning  of  systematic 
chancery-practice.^  The  absence  of  a  privilege  in  chancery  is  easily  explain- 
able ;  because  the  Chancellor  merely  adopted  the  system  of  the  ecclesiastical 
Courts,  in  this  as  in  so  many  other  respects ;  and  the  ecclesiastical  practice 
regarded  as  compellable  the  party,  no  less  than  other  persons.^  But  why 
was  this  not  done  in  common-law  trials  also  ?  Before  the  statute  of  Eliza- 
beth, which  virtually  created  compulsory  process  for  witnesses  in  jury-trials,* 
it  is  easy  to  see  that  a  party-opponent  was  not  compellable  to  appear ;  but, 
after  that  time,  from  the  middle  of  the  1500s,  why  were  not  parties  sum- 
moned by  subpoena  like  other  desired  witnesses,  as  they  were  in  chancery  ? 
It  might  be  thought  that,  under  the  then  prevailing  notions,  the  party's  resort 
to  his  own  oath,  being  regarded  as  an  advantage  offering  too  easy  a  mode  of 
exoneration,*  the  first  party  would  not  care  to  call  his  opponent,  and  thus  the 
question  would  not  arise.  Yet,  if  this  were  the  reason,  why  was  there  such 
a  common  resort  to  the  opponent's  compulsory  testimony  in  chancery  ?  There 

^  The  detailed  points  in  which  its  operation  ter,  stiU  he  is  compellable  to  make  answer.    Bot 

IB  to  be  disqfimiuated  from  the  self-crimination  to  the  scandal  and  infamj  arising  from  crime, 

privilege  are  noticed   under   the    latter  head  he  is  never  to  be  accessory  bj  bemg  compeUed 

(p05ff  §  2255).  ^  to  make  discovery"). 

For  the  witness'  liability  to  expose  his  body,  ^  Cases  cited  post^  §  2218. 

for  evidential  purposes,  see  ante^  §  2194.  *  Tothill,  71,  85,  145,  146,  temp.  Eliz.,  in  the 

*  1831,  Hosmer,  C.  J.,  in  Skinner  v.  Jadson,  end  of  the  1500s. 
8  Conn.  528,  533  ("The  term  'scandal,'  that  >  Langdell,  Summary  of  Equity  Pleadings 

protects  a  person  from  making  answer,  has  a  §  15. 
meaning  limited  and  technical.    Frand,  in  the  ^  Ante^  §  2190. 

established  sense  of  the  word,  is  not  the  scandal,  *  E.g.  in  1590,  a  judge  offers  the  defendant 

but  this  epithet  is  applicable  to  crime  only,  liberty  to  speak  on  oath  as  a  notable  and  excep- 

Notwitl  I  standing  the  answer  of  the  defendant,  tionaf  favor ;  Udall's  Trial,  1  How.  St.  Tr.  1282. 

by  the  discovery  of  a  private  fraud,  may  tend  to  Compare  the  explanations  anUf  §  575. 
cast  great  reproach  on  his  conduct  and  charao- 
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seems  to  be  no  certain  clue  yet  discovered  to  the  incongruity,  in  popular  and 
professional  conceptions,  of  conceding  the  privilege  in  one  set  of  trials  and 
ignoring  it  in  the  other.  We  may  suppose  that  in  some  way,  not  now  appre- 
ciable by  us,  the  party's  appearance  as  a  witness  in  jury-trials  was  regarded 
as  wholly  inappropriate,  and  that  his  incompetence  to  testify  for  himself, 
which  was  plainly  a  fundamental  notion  {ante,  §  575),  was  somehow  asso- 
ciated with  a  privilege  not  to  be  called  against  himself.  Nevertheless,  how 
readily  the  two  might  have  been  severed,  even  at  an  early  date,  and  the 
common-law  practice  have  been  grafted  with  the  chancery  rule,  may  be  seen 
from  the  circumstance  that  this  very  measure  was  taken  in  Massachusetts 
by  the  colonists,  two  centuries  before  the  general  reform  of  the  law  in  that 
direction.® 

As  to  the  policy  of  such  a  privilege,  it  is  amazing  that  there  should  have 
been  so  long  a  continuance  in  its  recognition.  The  very  denial  of  it  in  chan- 
cery, alongside  of  its  recognition  at  common  law,  was  an  anomaly  and  an 
absurdity;  and  this  the  great  commentator  himself  had  long  ago  pointed 
out: 

1768,  Sir  William  Blackstone^  Commentaries,  III,  382  :  '*  The  principal  defects  [of  the 
common-law  trial  system]  seem  to  be,  -1,  The  want  of  a  complete  discovery  by  oath  of  the 
parties.  This  each  of  them  is  now  entitled  to  have  by  going  through  the  expense  and 
circuity  of  a  coart  in  equity.  ...  It  seems  the  height  of  judicial  absurdity  that  in  the 
same  caase  between  the  same  parties  in  the  examination  of  the  same  facts  a  discovery  by 
the  oath  of  the  parties  should  be  permitted  on  one  side  of  Westminster  Hall  and  denied 
on  the  other ;  or  that  the  judges  of  one  and  the  same  court  should  be  bound  by  law  to 
reject  such  a  species  of  evidence  if  attempted  on  a  trial  at  bar,  but  when  sitting  the  next 
day  as  a  court  of  equity  should  be  obliged  to  hear  such  examination  read  and  to  found 
their  decrees  upon  it.  In  short,  within  the  same  country,  governed  by  the  same  laws, 
such  a  mode  of  inquiry  should  be  universally  admitted  or  else  universally  rejected." 

It  could  hardly  be  doubted  which  rule  would  have  to  yield  when  such  a  uni- 
formity as  was  here  recommended  should  come  about.  The  benighted  doc- 
trine of  the  common-law  Courts  could  not  prevail,  when  the  force  of  reason 
and  common  sense  was  once  brought  to  bear.  Yet  that  force  was  singularly 
slow  in  being  put  into  motion.  One  cause,  of  course,  was  the  general  inertia 
of  the  end  of  the  1700s  in  the  matter  of  legal  reform,  —  an  inertia  preserved 
in  part,  no  doubt,  by  the  general  and  fulsome  laudation  of  the  common  law 
in  the  pages  of  the  same  learned  commentator  who  so  cautiously  disapproved 
of  this  particular  feature  of  it.  During  that  period,  whatever  progress  was 
made  showed  itself  solely  in  the  realm  of  silent  judicial  development  of  prin- 
ciples, and  not  in  manly  legislative  abolitions.  The  energies  of  the  Legis- 
lature were  absorbed  in  war  and  political  affairs ;  moreover,  its  constitution 
could  have  afforded  small  play  for  reformers'  notions.^    With  the  exception 

•  1641,  Mass.  Body  of  Liberties  ( Whitmore's  ^  In  the  latter  part  of  the  period,  to  be  sure 

ed.)  §  26  (every  man  mav  have  help  in  pleading  (1800-1825),  when  the  efforts  of  Romilly,  Mack- 

his  cause,  bnt  "  this  shall  not  exempt  the  partie  intosh,  Taylor,  and  Williams  might  have  had 

himself  from  answering  sach  qaestions  in  person  practical  effects,  it  was  to  Lord  Eldon's  intol- 

as  the  court  shaU  thinke  meete  to  demand  of  erant  opposition  that  this  failure  was  directly 

him").  and  chien/  dae.    **In  the  history  of  the  uni- 
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of  Fox's  libel  Act  (which,  however,  required  a  contest  of  twenty  years'  dura- 
tion), no  substantial  improvement  was  made  by  statute  for  a  century  after 
Lord  Hardwicke's  time.  After  Lord  Mansfield's  powerful  genius  left  the 
Bench,  in  1788,  the  reactionaries  under  Lord  Eenyon  and  Lord  Eldon  main- 
tained almost  unbroken  control  for  more  than  a  generation.  But  by  the 
Reform  Bill  of  1832,  when  the  legislative  constitution  was  renovated,  room 
was  made  for  the  long  pent-up  energy  of  reform.®  In  the  next  quarter  of  a 
century,  so  many  statutes  of  improvement  were  enacted  that  the  face  of  the 
law  was  transformed  almost  beyond  recognition.  Meanwhile  the  thunders 
of  Bentham  had  made  it  certain  that  the  rules  of  evidence  and  procedure 
would  be  among  the  first  to  feel  the  effect  of  the  new  forces.  Some  of  his 
arguments  on  the  present  subject,  which  deserved  to  the  full  his  ironies,  are 
contained  in  the  following  passage: 

1827,  Mr.  Jeremy  Bentham,  RatioDale  of  Jadicial  Evidence,  b.  IX,  pt.  IV,  e.  Ill  (Bow- 
ring's  ed.,  yol.  VII,  pp.  445  ff.) :  '*  The  question  is,  not  whether  a  man  shall  be  bound  to 
commence  a  suit  against  himself ;  nor  yet  whether,  without  being  called  (the  suit  being 
commenced  by  any  other  person),  he  fl^all  be  bound  to  come  and  give  evidence  against 
himself  ;  but  whether,  being  called,  and  questions  being  put  to  him,  he  shall  be  bound  to 
make  answer  to  such  questions.  .  .  .  Let  us  now  take  a  more  detailed  observation  of  the 
mischiefs  flowing  from  it.  1.  In  the  first  place,  in  so  far  as  it  is  to  be  had,  it  has  already 
been  stated  as  being  (not  only  upon  the  face  of  it,  but  by  the  confession  of  those  who, 
notwithstanding,  have  been  in  the  habit  of  excluding  it)  the  very  best  possible  sort  of 
evidence  :  the  evidence  the  most  completely  satisfactory.  ...  2.  Under  the  distress  pro- 
duced by  the  exclusion  put  upon  the  best  evidence,  recourse  has  been  had  (through  a 
sense  of  necessity,  and  that  the  wound  given  to  justice  might  not  be  past  endurance)  to 
bad  evidence  of  various  descriptions.  ...  3.  The  person  whose  bosom  is  the  source  of 
self-disserving  evidence  (the  plaintiff,  or  more  commonly  the  defendant,  in  the  cause)  is 
one  person ;  that  person  is  forthcoming  of  course.  Whatever  evidence  is  extractible  from 
that  source,  is  extractible  on  the  spot,  and  without  addition  to  the  expense.  ...  To  the 
list  of  the  uses  rendered  to  justice  by  this  best  of  all  evidence,  corresponds  the  list  of  the 
mischiefs  produced  by  the  exclusion  of  it  :  promoting,  in  two  distinguishable  ways,  mis- 
decision  and  failure  of  justice  ;  making  a  factitious  addition  to  the  natural  and  necessary 
quantities  of  delay,  vexation,  and  expense.  To  these  mischiefs  may  be  added  another, 
the  opposite  of  which  could  not  so  conveniently  have  been  presented  under  the  head  of 
uses  :  I  speak  of  the  poison  continually  infused  by  the  exclusionary  rule  into  the  moral 
branch  of  the  public  mind.  ...  *  Hold  nothing  for  base  and  mean,  —  or,  holding  your 
heads  high,  and  speaking  in  a  tone  of  firmness  and  defiance,  maintain  that  to  practise  what- 
ever is  most  base  and  mean,  is  among  the  Englishman's  most  honourable  privileges.  Deny 
your  own  handwriting  in  so  many  words,  —  or,  denying  it  in  deportment  as  significative  as 
words,  refuse  or  bear  to  recognize  it :  deny  your  written  words ;  and  when  a  question  is 
put  to  you  by  words  spoken,  keep  your  lips  close,  lest  the  truth  should  make  its  escape, 
and  justice  be  done.'  Such  is  the  exhortation  which  the  exclusionary  rule  never  ceases  to 
deliver  to  the  peopJe.    Such  is  the  lecture  delivered  by  the  judge,  by  every  judge,  as  often 


verse,  no  man  has  the  praise  of  having  effected 
so  mach  good  for  his  fellow-creatures  as  Lord 
£ldon  has  thwarted"  (England  under  Seven 
AdministrationB,  I,  219:  quoted  in  Martineaa's 
History  of  England,  HI,  425). 

•  "For  twenty-five  long  years  did  Lord 
Eldon  sit  in  that  coart,  sarrounded  with  misery 
and  sorrow,  which  he  never  held  ap  a  fin^r  to 
alleviate.    The  widow  and  the  orphan  cried  to 


him,  as  vainlv  as  the  town-crier  cries  when 
offered  a  smsll  reward  for  a  fall  purse;  the 
bankrupt  of  the  court  became  the  lunatic  of  the- 
conrt;  estates  mouldered  away,  and  mansions 
fell  down;  but  the  fees  came  in,  and  all  was 
well.  But  in  an  instant  the  iron  mace  of 
Brougham  shivered  to  atoms  this  house  of  fraud 
and  of  delay  *'  (Svdney  Smith's  Speech  on  the 
Reform  Bill,  1831,  Works,  ed.  1869,  p.  539). 
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M  he  marks  with  his  approbation  this  flagitious  role.  A  man  who,  nninvested  with  any 
coercive  power,  should,  in  the  character  of  a  moral  instructor  —  of  a  schoolmaster,  a  lec- 
turer, or  a  divine  —  stand  up  and  say  to  his  auditors,  '  If  a  man  with  whom  you  have  a 
difference  happens  to  have  in  his  hands  a  letter  or  memorandum  of  yours  that  you  appre- 
hend would  make  against  you,  deny  it,  —  do  not  own  it,  — put  him  to  the  proof  of  its 
being  yours  ;  and  if  he  is  not  able,  triumph  over  him  as  if  he  were  in  the  wrong ' ;  —  if 
it  were  possible  that  a  man  without  power  for  his  protection  should  take  upon  him  to 
preach  such  doctrines,  he  would  be  abhorred,  and  not  without  reason,  as  a  corrupter  of  the 
public  morals.  What,  then,  shall  be  said  of  those  by  whom  such  baseness  is  not  simply 
recommended,  but  efficaciously  rewarded?  Men  sow  vice,  and  then  complain  of  its  abun- 
dance I  The  same  hands  which  are  every  day  occupied  in  thus  planting  and  propagating 
mendacity,  are  as  constantly  lifted  up  against  it,  and  employed  in  punishing  it.  .  .  .  The 
only  sort  of  person  to  whom  it  is  possible  (speaking  of  suitors)  to  profit  by  the  pretended 
tenderness  of  this  rule,  is  the  knavish  and  immoral  suitor,  who,  being  in  the  wrong,  and 
knowing  himself  to  be  in  the  wrong,  avails  himself  of  the  inability  of  the  adversary  to 
fulfil  the  conditions  thus  wantonly  imposed  upon  him  by  the  law, — avails  himself  of  this 
misfortune  to  obtain  a  triumph  over  justice.  It  is  for  the  purpose  of  rewarding  and  en- 
couraging the  iniquity  of  one  knave  of  this  description,  that  the  useless  burthen  above 
delineated  is  fastened  upon  the  shoulders  of  perhaps  a  hundred  suitors."  * 

1844,  Lord  Langdale^  M.  R.,  in  Flight  y.  RMmon^  8  Beav.  22,  33 :  ^  According  to  the 
general  rule  which  has  always  prevailed  in  this  [chancery]  court,  every  defendant  is  bound 
to  discover  all  the  facts  within  his  knowledge,  and  to  produce  all  documents  in  his  posses- 
sion which  are  material  to  the  case  of  the  plaintiff.  However  disagreeable  it  may  be  to 
make  the  disclosure,  however  contrary  to  his  personal  interests,  however  fatal  to  the  claim 
upon  which  he  may  have  insisted,  he  is  required  and  compelled,  under  the  most  solenm 
sanction,  to  set  forth  all  he  knows,  believes,  or  thinks  in  relation  to  the  matters  in  question. 
The  plaintiff  being  subject  to  the  like  obligation,  on  the  requisition  of  the  defendant  in 
a  cross  bill,  the  greatest  security  which  the  nature  of  the  case  is  supposed  to  admit  of  is 
afforded,  for  the  discovery  of  all  relevant  truth,  and  by  means  of  such  discovery,  this 
Courts  notwithstanding  its  imperfect  mode  of  examining  witnesses,  has,  at  all  times, 
proved  to  be  of  transcendent  utility  in  the  administration  of  justice.  It  need  not  be  ob- 
served, what  risks  must  attend  aU  attempts  to  administer  justice,  in  cases  where  rele- 
vant truth  is  concealed,  and  how  important  it  must  be  to  diminish  those  risks.  .  .  . 
The  arguments  which  have  been  used  in  some  late  cases,  seem  (as  was  observed  by  the 
counsel  for  the  plaintiff)  to  have  assumed,  that  concealment  of  the  truth  was,  under 
the  plausible  names  of  protection  or  privilege,  an  object  which  it  was  particularly  desir- 
able to  secure,  forgetting,  as  it  would  seem,  that  the  principle  upon  which  this  Court 
has  always  acted,  is  to  promote  and  compel  the  disclosure  of  the  whole  truth  relevant 
to  the  matters  in  question,  and  that  every  exception  requires  a  distinct  and  sufficient 
justification." 

§  2218.  Same :  (a)  Testimony  on  the  Stand ;  DiaooTcry  in  Chancery  ; 
Statutory  Changes.  In  the  comrnxm-law  courts,  the  party-opponent  was  not 
compellable  to  be  a  witness  at  the  demand  of  the  other  party ;  this  much 
has  never  been  doubted.^ 

But  in  chancery  the  plaintiff  (who  might  be  identical  with  a  defendant  in 


*  Compare  the  argoments  in  Chief  Justice 
Aptdeton's  work  on  Eyidence,  c  Y,  p.  69. 

^  Besides  the  casee  cited  post^  §  2222,  which 
aamme  this  principle,  are  the  foUowinf:  1779, 
Cox  9.  Whalley,  10  East  399,  note,  semhR ;  ISOS, 
R.  V,  Wobom,  10  East  395, 403  (L.  C.  J.  Ellen- 
boroagh :  "  It  is  a  long-established  rule  of  eri- 
ience  that  a  party  to  tne  suit  cannot  be  called 


upon  a^nst  his  will  bj  the  opposite  party  to 
giTe  eyidence");  1812,  Fenn  r.  Granger,  3 
Camp.  177 ;  1831,  Worrall  v,  Jones,  7  Bing.  395  ; 
1827,  Manran  v.  Lamb,  7  Cow.  174,  178.  The 
role  was  even  carried  so  far  as  to  entitle  one  co- 
defendant  to  exclnde  the  testimony  of  another  : 
1844,  Fiazier  v.  Langhlin,  6  HI.  347,  360. 
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some  pending  suit  at  law)  was  not  obstructed  bj  this  privil^e ;  bj  a  bill  of 
discoyery  he  could  insist  on  testimonial  answers  from  his  opponent : 

1836,  Lord  LangdaU,  M.  B.,  in  Storeif  t.  Lord  Lennaz,  1  Keen  S41,  350 :  **  From  the 
mode  of  prooeeding  at  common  law,  a  man  with  the  fall  knowledge  of  facta  which  would 
show  the  truth  and  joBtice  of  the  ease  may,  by  concealing  those  facts  within  his  own 
breast  and  merely  for  want  of  disclosoie  or  eridenoe,  socoeed  in  reeoTering  a  demand 
which  he  knows  to  be  satisfied  or  in  resisting  a  demand  which  he  knows  to  be  just. 
This  conduct  is  by  Courts  of  equity  considered  to  be  against  conscience ;  and  they  accord, 
ingly  enable  the  party  in  danger  of  being  oppressed  by  it  to  obtain  from  his  adversaiy  a 
discovery  of  the  facts  within  his  knowledge  or  belief  by  filing  a  proper  bill  for  the  pur- 
pose ;  and  by  the  general  rule  the  defendant  to  a  proper  bill  for  discovery  is  bound  to 
make  a  complete  disclosure  of  everything  he  knows  or  believes  in  relation  to  the  matter 
in  question."  ' 

The  subject  of  this  right  of  discovery  was,  nevertheless,  limited  to  the  facts 
which  bore  upon  the  plaintiffs  own  case ;  he  could  not  compel  an  answer 
upon  facts  affecting  solely  the  opponent's  own  case.  This  limitation  has 
been  already  examined  in  considering  the  right  to  discovery  before  trial 
(ante,  §  1856) ;  it  is  enough  here  to  repeat  that  there  is  no  reason  for  it,  as 
applied  to  compelling  testimony  at  the  trial  itself,  nor  is  it  apparently  per- 
petuated under  the  statutory  practice  of  to-day. 

Finally,  the  common-law  rule  was  abolished,  by  statutes  dating  from  the 
second  half  of  the  1800s,  and  in  its  stead  was  granted  free  scope  for  com- 
pulsory examination  of  the  opponent  as  a  witness.'  A  few  of  these  statutes, 
indeed,  particularly  in  the  Southern  States  and  in  special  classes  of  litigation. 


*  There  was,  howerer,  this  limitation  (doe 
to  DOthine  hot  a  kind  of  penreree  ingenoity), 
that  the  defendaot  in  equity  coald  not  in  tarn 
examine  the  plaintiff  as  a  witness,  bat  mast  go 
to  the  formality  of  filine  a  cross-bill  of  his  own : 
1785,  Hewatson  v.  Tookey,  Dick.  799,  per  L.  C. 
Thnrlow ;  repudiating  Troaghton  v.  G^tley,  ib. 
883  (1766). 

»  Eng.:  1851.  St.  14  &  15  Vict.  c.  99,  §  2 
(parties  made  compellable  to  testify) ;  Can. : 
B.  C.  Rev.  St.  1897,  c.  52,  §  124;  Man.  Rev.  St. 
1902,  c.  40,  Hole  387 ;  N.  Br.  Consol.  St.  1877, 
c.  46,  §  2 ;  Newf.  Consol.  St.  1892,  c.  50,  Rales 
of  Court  28;  ]Y.  fV.  Terr.  Consol.  Ord.  1898, 
c.  21,  Rules  201-225;  N.  Sc.  Rev.  St.  1900,  c. 
163,  §  35 ;  Rules  of  Court  1900,  Ord.  30,  Rule  1 ; 
Ont.  Rev.  St.  1897,  c.  73,  §§  4.  16;  Rules  of 
Court  1897,  §§  439-462,  481;  1898,  Fleury  v. 
Campbell,  18  Ont.  Pr.  110  (criminal  conversa- 
tion ;  defendant  not  compellable  to  be  exam- 
ined for  (iij*covery,  under  II.  8.  1897,  c  73,  §  7) ; 
P.  K.  I.  St  1873,  c.  22,  $  245  ;  U.  S. :  Ala.  Code 
1897,  §8  1794,  1850;  Ariz.  Rev.  St.  1901,  §§2528, 
2534 ;  Ark.  Stats.  1894,  §  2914  ;  Conn.  Gen.  St 
1887,  §§  1060,  1099  (but  no  party  may  compel 
an  opponent  both  to  give  discovery  before  trial 
and  to  tCMtify  on  trial) ;  D.  C.  Comp.  St.  1894, 
c.  71,  §  1 ;  Code  1901,  §  1063 ;  Dd.  Rev.  St.  1893, 

5.  797,  St.  Feb.  18,  1859;  Fla.  Rev.  St.  1892, 
§  1116,  1117;  Ga.  Code  1896,  §§  5269,3954; 
law.  Civ.  L.  1897,  §§  1396.  1397,  1414  ;  lU.  Rev. 
St.  1874,  c.  51,  §  6;  Ind.  Rev.  St.  1897,  §  522; 
la.  Const.  1857,  Art.  1,  §  4 ;  Kan,  Gen.  St.  1897, 


c.  95,  §  332 ;  Ky.  C.  C.  P.  1895,  §  606,  par.  10 ; 
La.  C.  Pr.  1894,  §  349 ;  Me.  Rev.  St.  1883,  c  82, 
§  93 ;  Md.  Pub.  Gen.  L.  1888,  Art.  35,  §  1 ;  Man, 
Pub.  St.  1882,  c.  167,  §§  49-56,  77,  Rev.  L.  1902, 
c  173,  §§  57-«3,  88;  Midi.  Comp.  L.  1897, 
§  10211 ;  Circuit  Court  Rules  of  1884,  Poet's 
ed.,  rule  48;  Minn.  Comp.  St.  1894,  §  5659; 
1900,  Strom  v.  R.  Co.,  81  Minn.  346,  84  N.  W. 
46  (statute  applied);  Miss.  Annot.  Code  1892, 
""  1738, 1762  ;  Mo.  Rev.  St.  1899,  §§4654,  8920; 
.  Gen.  St.  1885,  §  3399  ;  N,  H.  Pub.  St.  1901, 


ev. 


c.  224,  §  13 ;  1900,  Whitcher  r.  Davis,  70  N.  H. 
237,  46  AtL  458  (statute  applied) ;  N.  J.  Gen. 
St.  1896,  Evidence  §  II,  Practice  §§  159-166; 
St.  1900,  c  150.  §  7  (re^nacting  the  terms  of 
Gen.  St.  Evid.  §  11);  N.  M.  Comp.  L.  1897, 
§§  3017,  3022;  N.  Y.  C.  C.  P.  1877,  §  828; 
N.  C.  Code  1883,  §§  580,  1351  ;  N.  D.  Rev.  C. 
1895,  §§  5646,  5653  ;  Oh.  Rev.  St.  1898,  §  5243  ; 
Old.  Stats.  1893,  C.  C.  P.  §  333,  Rev.  SUts.  1903, 
C.  C.  P.  §  310;  1898,  Re  Abbott,  7  Okl.  78,  54 
Pac  319  (applying  C.  C.  P.  §333) ;  Pa.  P.  &L. 
Dig.,  Evidence  §  22 ;  1899,  Costello  v.  Costello, 
191  Pa.  379,  43  Atl.  240  (abolition  of  the  privi- 
lege applies  to  divorce  proceedings) ;  S.  C.  C. 
C.  P.  1893,  §§  391,  400,  (Jode  1902,  §§  391,  400; 
S.  D.  Stats.  1899,  §§  6484,  6491  ;  Tex.  Rev.  Civ. 
Stats.  1895,  §§  2271,  2293 ;  Vu  Stats.  1894,  c.  66, 
§  1246;  Va.  Code  1887,  §§  3345,  3350,  3351, 
3359;  Wash.  C.  &  Stats.  1897,  §§  6008,  6745; 
Wis.  Stats.  1898,  §  4096;  Wyo.  Rev.  St.  1887, 
§  2591. 
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liad  before  that  date  made  the  opponent  compellable,  but  not  competent,  as  a 
witness;^  but  the  great  majority  employed  a  single  enactment  to  declare 
him  both  competent  and  compellable.  On  the  other  hand,  in  a  few  statutes^ 
the  party  was  merely  made  competent  {ante,  §  488)  without  being  expressly 
declared  compellable  also ;  but,  in  virtue  of  the  constant  association  of  the 
two  principles  in  the  history  of  the  subject  (ante,  §  575)  the  Courts  usually 
interpreted  the  statute  to  imply  also  the  abolition  of  the  privilege.^  To-day 
no  doubt  would  probably  anywhere  be  entertained  on  this  point 

It  may  be  noted  that  the  statutory  enactments  are  usually  of  two  sorts, 
corresponding  to  the  two  purposes  that  were  to  be  accomplished.  One  of 
these  was  the  recognition  of  the  right  to  compel  the  opponent  to  testify  at 
the  trial;  this  was  in  most  jurisdictions  provided  in  express  terms.  The 
other  was  the  securing  of  the  right  to  discovery  of  his  evidence  before  trial ; 
this  was  usually  accomplished  by  authorizing  the  filing  of  written  interroga- 
tories, and  thus  transferred  to  common-law  courts  the  chancery  method  of  a 
bill  of  discovery.  But  this  latter  measure  virtually  accomplished  also,  at  the 
same  time,  the  former  purpose ;  for  the  answers  to  these  interrogatories  could 
be  put  in  at  the  trial  as  his  admissions,  without  actually  calling  him  to  the 
stand ;  hence,  in  a  few  jurisdictions,  this  latter  mode  remains  as  the  only 
one,  and  is  regarded  as  sufficiently  attaining  both  ends.  In  most  jurisdic- 
tions, both  modes  are  provided  for,  as  they  should  be,  by  separate  statutes. 
The  various  enactments  as  to  discovery  before  trial  have  been  already  consid- 
ered (ante,  §  1856).  In  their  present  aspect  —  that  of  the  abolition  of  the 
opponent's  privilege  —  they  raise  no  question  ;  ^  it  is  only  as  to  the  limits  of 
discovery^  before  trial  that  any  difficulty  still  remains. 

§  2219.  Same  :  (b)  Production  of  DoomnentB.  At  common  law  this  same 
privilege  of  the  opponent  not  to  bear  testimony  extended  to  the  documents 
in  his  possession.  Unless  in  Lord  Mansfield's  time,^  there  seems  to  have 
been  no  suggestion  of  its  denial.^    There  were,  to  be  sure,  a  few  classes  of 


^  E.g.  in  Missoari,  by  a  statnte  of  1835 ; 
noted  in  Eck  v.  Hatcher,  58  Mo.  235, 239  (1874). 
So  alio  a  Federal  statute  of  Dec  17, 1849,  ante- 
dated the  English  enactment. 

*  E.g.  in  Alabama,  for  the  Code  of  1867, 
§  2704 ;  interpreted  in  Olive  v.  Adams,  50  Ala. 
376  (1873). 

So  also  the  California  Code  and  its  foUow- 
ers;  the  clauses  qnoted  ante,  §  488,  should  be 
consulted. 

*  A  few  arguable  points,  independent  of 
local  statutory  phrases,  may  still  be  raised 
(though  their  dependence  on  the  adopted  chan- 
cery methods  places  them  without  tne  present 
purview) ;  for  example,  whether  discovery  can 
oe  had  of  an  infant:  1890,  Mayor  v.  Collins, 
L.  R.  24  Q.  B.  D.  361 ;  1890,  Redfem  v.  Red- 
fern,  Prob.  139,  146;  and  how  discovery  is  to 
be  obtained  from  a  corporation :  1900,  Welsbach 
1  G.  L.  Co.  V.  New  Sunlight  I.  Co.,  2  Ch.  1,  8  ; 
1901,  Toland  r.  Paine  F.  Co.,  179  Masr.  501,  61 
N.  £.  52;  1901,  Robbins  r.  R.  Co.,  180  id.  51, 
61  N.  £.  265.    For  a  careful  examination  of  the 


practice  in  Massachusetts,  see  Mr.  F.  W.  Grin- 
nell's  article  on  Discovery  in  Massachusetts,  16 
Harv.  L.  Rev.  110  (1902). 

For  the  privilege  of  a  party  not  to  disclose 
knowledge  founded  on  information  from  his  attorn 
ney,Beepo8t,  §2318. 

^  1769,  Roe  v.  Harvey,  4  Burr.  2484  (plaintiff 
refused  to  produce  a  deed  completing  nis  title 
and  then  in  court;  all  the  iudges  agreed  that 
the  refusal  could  be  left  to  the  jury  as  evidence ; 
three  of  the  four  agreed  that  the  plaintiff  could 
not  be  compeUed  to  produce  it;  Mansfield,  L. 
C.  J.,  declarod  that  the  Court  "  will  force  par- 
ties to  produce  evidence  which  may  prove  against 
themselves,  or  leave  the  refusal  to  do  it,  after 
proper  notice,  as  a  strong  presumption,  to  the 
jury  "). 

*  1800,  Habershon  v,  Troby,  3  Esp.  38  (Lord 
Kenyon,  C.  J-,  said  that  a  puty  could  not  be 
compeUed  to  produce  his  books);  1830,  Boyce 
V.  Foster,  1  Bail.  540 ;  1832,  Durkee  i;.  LeUuid» 
4  Vt.  612,  615. 
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m  wUdi,  bef  oie  tnaL  one  nughl^  on  motian  or  bj  dpiMinl  of  qjm; 
ofctam  tibe  intpeedon  and  a  eopjoC  docamento  hdd  bj  die  opponeot;  and 
tbeae  eoDStitnted  gamne  exceptions  to  the  inle,  m  so  f»  as  thej  liitiiaDy 
compelled  the  oppcoent  to  fnmish  to  the  first  paitj  the  means  of  w^^g 
prryjif  of  doeiinients  by  copj  at  the  trial;  nerertheieaB,  in  fonn,  there  were 
apparentlj  no  exceptions  to  the  role  that  the  opponent  was  pdvikged  to 
fefoain  from  anj  production  or  disclosore  of  docnments  at  the  trial' 

Bat,  in  chancery ,  as  with  oral  testimonj,  so  with  docoments,  this  priril^e 
was  not  recognized.  Bj  bill  of  dbcoreiy*  the  prodoction  of  docnments  was 
there  compellable, — subject,  indeed,  to  the  same  limitation  {amU,  §  2218) 
that  only  snch  docnments  as  helped  to  ptore  the  demandant's  own  case  conld 
be  called  for.  In  fmn,  moreover,  this  was,  for  commcm-law  prnposes,  a  real 
nullification  of  the  general  rule,  for  it  not  only  secured  an  inspection  and 
copy,  or  an  admission,  before  trial,  of  the  document's  contents,  but  it  also 
secured,  if  desired,  the  production  of  the  docnments  at  the  trial  itself,  in  the 
hands  of  a  court  ofBcer.^ 

By  the  middle  of  the  ISOOs,^  ttatuies  began  to  be  passed,  in  nearly  every 
jurisdiction,  etTectually  annulling  the  common-law  privily  and  providing  a 
means  for  compelling  disclosure.  These  statutes,  like  those  compelling  the 
opponent's  oral  testimony  (ante,  §  2218),  of  which  indeed  they  were  the  his- 
torical associates,  either  directly  required  production  at  the  trial,  or  author- 
ized inspection  before  trial,  in  the  manner  of  a  bill  of  discovery,  or  made 
both  these  provisions.  The  effect  was  to  destroy  the  common-law  privil^;e 
entirely,  except  as  far  as  the  limitations  of  the  chancery  rule  for  discovery 
were  in  some  statutes  maintained*    Under  the  principle  of  these  statutes. 


*  In  Qoldfchmidt  v.  MurjU,  1  CAmfi.  559, 
562  (1809),  citad  anU,  §  1858,  the  production  was 
St  the  trial  itself;  bnt  this  waa  oniuiiaL  The 
hiatoty  and  cooditiona  of  compeUing  inspection 
be/ore  trial  hare  been  alread/  M\y  examined 
(ante,  1 1858).  and  need  not  be  here  repMted. 

^  I^uiffdell,  Sammarj  of  Eqnitj  Pleading, 
I  166.  Ijie  conditionf  of  production,  under  a 
bill  of  diacorerj,  hare  alrwulT  been  examined 

iante,  |  1857),  and  need  not  oe  here  repeated. 
t  majr  be  noted  that  the  primlege  to  withhold 
titU-drndM,  accorded  to  third  penons  {ante,  1 221 1 ), 
gave  yttLj  before  the  right  of  diBcoreiy  in  chan- 
cisry  from  a  part j-opponent :  1855,  Adams  r. 
Lloyd.  3  H.  4  N.  851,  861  {**  A  man's  titlenleed 
is  still  protected,  unless  it  tends  to  prove  the 
cane  of  the  opposite  party ;  if  it  does  not,  it  is 
irrelevant "). 

*  Earlier  than  thir  in  some  States,  e.  g.  in 
Vermont :  Dnrkee  v.  Leland  (1832),  cited  ttipra, 
note  3. 

*  These  statutes,  and  the  questions  that  arise 
thereunder,  have  been  already  fully  examined 
{anU,  §  1859),  and  need  not  be  again  set  out  here. 
The  following  citations  of  them  will  suffice: 
Eng. :  1851.  St.  U  k  15  Vict.  c.  99,  §  6  ;  Can.: 
B.  C.  Rev.  St.  1897,  c.  52,  §  122 ;  Man.  Rev. 
St.  1902,  c.  40,  Rules  392-396,  408-425 ;  N.  Br. 
Consol.  St.  1877,  c.  37,  §f  178,  179,  c.  49,  }  40; 
New/,  ContoL  St.  1892,  c.  50,  Rules  of  Court 


iS;  N.W.  Terr,  ConsoL  Ord.  1898,  c  21,  Rules 
191-200,  207,  208;  xV.  Sc.  Rules  of  Court  1900, 
Ord.  30,  Rules  1S*22 ;  Oni.  Rules  of  Court  1897, 
H  448-452,  463,  477 ;  P.  E.  I.  St.  1873,  c  22, 
{244;  St.  1853, c.  12,  {$  1,  9;  U.  S.:  Ala.  Code 
1897,  {  1859 ;  Alaska  C.  C.  P.  1900,  §  490  (like 
Or.  C.  C.  P.  §  521) ;  Ariz.  Rev.  St.  1901,  {  2555 ; 
Ark.  Stats.  1894,  {$  2896-2900;  Col.  C.  C.  P. 
1872,  6  1000;  1902,  Morehouse  r.  Morehouse, 
136  CaL  332, 68  Pk.  976  (party  compelled  to  pro- 
duce documents  in  her  control,  and  to  answer 
questions  as  to  their  possession,  under  C.  C.  P. 
§  1000) ;  Colo.  C.  C.  P.  1891,  §355 ;  Annot.  Stats. 
I  2414 ;  Conn.  Gen.  St.  1888,  §§  1060-1062 ;  Del. 
Rev.  St.  1893,  c.  107,  §  13;  D.  C.  Comp.  St. 
1889,  c.  20,  {$  30,  31 ;  1901,  District  of  Col  v. 
Bakersmith,  18  D.  C.  App.  574,  580  (expound- 
ing the  procedure  against  a  municipal  corpora- 
tion);  fila.  Rev.  St.  1892,  6f  1089,  1115;  6^ 
Code  1895,  {§  5248-5254 ;  Ida.  Rev.  St  1887, 
§  4871 ;  III.  Rev.  St.  1874,  c.  51,  §  6;  c.  110.  §  20; 
1894,  Lester  v.  People,  150  111.  408, 23  N.  E.  387, 
37  N.  £.  1004  (scope  of  docnments  producible, 
considered) ;  Ind.  Rev.  St.  1897,  §§  492,  493 ; 
la.  Code  1897,  §§  4654,  4655;  Kan.  Gen.  St. 
1897,  c.  95.  §380 ;  La.  C.  Pr.  1894,  §§  140, 473; 
Mas$.  Pub.  St.  1882,  c  167,  §§  2,  22,  28,  49-56; 
Rev.  L.  1902,  c.  173,  §§  6, 22,  35,  57-63;  Mich. 
Comp.  L.  1897.  §  10074;  Circuit  Court  Rules  of 
1884,  Post's  ed.,  rules  40-46;  Minn.  Gen.  St 
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it  has  usually  and  properly  been  held  that  the  simple  method  of  subpoena 
duce$  tecum  (which  was  indeed  the  earliest  proceeding  for  this  purpose^), 
instead  of  the  more  formal  motion  to  produce,  may  be  used  for  compelling 
production  of  documents  by  the  opponent  at  the  triaL^ 

There  could  be  no  question  about  the  need  for  these  statutes  and  the  pro- 
priety of  the  reform.  Every  argument  that  was  maintainable  for  compulsory 
oral  disclosure  {ante,  §  2218)  applied  with  double  force  to  the  production  of 
writings.  There  might  be  a  doubt  as  to  the  conditions  for  requiring  the  dis- 
covery of  evidence  before  the  time  of  the  trial ;  that  involved  the  principle  of 
preventing  unfair  surprise  and  promoting  speedy  settlement  of  controversies 
{ante,  §  1847).  But  there  could  be  no  question  that  the  party-opponent 
should  be  placed,  at  the  trial  itself,  upon  the  same  footing  with  witnesses  in 
general ;  for  the  testimonial  duty  to  disclose  all  facts  within  one's  knowledge 
was  particularly  emphatic  for  the  very  party  to  the  controversy.  The 
anomalous  condition  of  the  law  had  been  vainly  commented  on  by  Mr. 
Justice  Blackstoue,  two  generations  before  any  change  took  place : 

176S,  Sir  William  Blackstone,  CommeDtaries,  III,  382  :  <'  A  second  defect  [in  the  com* 
mon-law  mode  of  trial]  is  of  a  nature  somewhat  similar  to  the  first  [t.  e.  inability  to 
compel  an  opponent  to  take  the  stand],  the  want  of  a  oompalsive  power  for  the  production 
of  books  and  papers  belonging  to  the  parties.  ...  In  mercantile  transactions  especially, 
the  sight  of  the  party's  own  books  is  frequently  decisive;  as  the  day-book  of  a  trader, 
where  the  transaction  was  recently  entered  as  really  understood  at  the  time,  though  sub- 
sequent events  may  tempt  him  to  give  it  a  different  color.  And  as  this  evidence  may  be 
finally  obtained  and  produced  on  a  trial  at  law  by  the  circuitous  course  of  filing  a  bill  in 
equity,  the  want  of  an  original  power  for  the  same  purposes  in  the  Courts  of  law  is  liable 
to  the  same  observations  as  were  made  on  the  preceding  article."  * 


1894,  §  5750 ;  Miss.  Annot  C.  1892,  §  927 ;  Mo, 

-741,  4658;  Moni.  C.  C.  P. 

1895,  §  1810;  Nebr.  Comp.  St.  1899,  §§  5968, 


Bey.  St.  1899,  §§  737-741,  4658;  Moni.  C.  C.  P. 

;  Nebr.  Comp.  St.  1899,  §§ 
5969 ;  Nev.  Gen.  St.  1885,  §  3448;  N.  J.  Gen. 


St.  1896,  Practice  §§  157,  158;  N.  M.  Comp.  L. 
1897,  §  2685,  aulnwct.  54, 120-122 ;  N.  Y.  C.  C.  P. 
1S77,  §§  803-809 ;  N.  C.  Code  1888,  §  578 ;  N.D. 
Bey.  C.  1895,  §  5644 ;   Oh.  Rev.  St.  §§  5289- 


5292;  Old.  Stats.  1893,  §§  4211,  4258,  4259; 
Or.  C.  C.  P.  1892,  §  521 ;  Pa.  St.  1798,  Feb.  27, 
P.  &  L.  Dig.,  Eyidence  $6  ;  R.  I.  Gen.  L.  1896, 
c  244,  §  47 ;  5.  C.  C.  C.  P.  1893,  §  389 ;  Code 
1902,  §  389 ;  S.  D.  Stats.  1899,  §  6482 ;  U.  S. 
Rev.  St.  1878,  §  724;  Va.  Code  1887,  §  3371; 
Wa^.  C.  &  Stats.  1897,  §  6047 ;  Wis.  Stats.  1898, 
{  4183 ;    W^o.  Rev.  St.  1887,  §§  2637-2640. 

From  this  common-law  i>TiTile^  and  its  stat- 
utory snbstitotes  the  foUowiug  prmciples  affect- 
ing the  production  of  docaments  are  to  be 
diacrimiuated:  (1)  The  ri^ht  to  inspect  an  oppo- 
nent's documents  before  trim  {ante,  §§  1857-1859) ; 
(2)  the  permiflflion  to  nse  a  copy,  if  apon  the 
opponent  s  Jaiiure  to  produce  after  due  notice 
(aii/6,.§§  1199-1210) ;  such  a  notice  neyer  had 
any  compulsory  effect,  bat  merely  seryed  as  an 
excuse  for  resorting  to  a  cony^ ;  (3)  the  evidential 
in/erence  as  to  the  contents^  from  the  opponent's 
faiUgre  to  produce  (ante,  §  291);  (4)  the  pre- 
somption  of  authenticity,  resulting  from  proauc' 
tian  by  an  opponent  under  daim  of  title   {ante. 


§§  1297, 1298, 2132);  (5)  the  penalty  of  excluding 
a  document,  when  not  prodnced  or  shown  on  de- 
mand (ante,  §  1210) ;  (6)  the  right  to  nse  the 
whoU  of  a  document,  when  produced  on  demand 
and  inspected  by  the  party  calling  for  it  {ante, 
§  2125). 

V  liieuigdell,  Snmmary  of  Equity  Pleading, 
§  166 ;  and  ante,  §  2200. 

*  1853,  Bonesteel  v,  Ljrnde,  8  How.  Pr.  226, 
231  (the  object  of  the  statute  was  "  to  place  a 
party  to  an  action  in  the  same  plight  and  condi- 
tion with  any  other  witness  who  is  not  a  party, 
in  relation  to  giving  evidence  at  the  instance  of 
bis  adversary  ^) ;  1862,  People  r.  Dyckman,  24 
id.  222,  225 ;  1876,  Smith  v.  McDonald,  50  id. 
519;  1872,  Murray  v.  Elston,  23  N.  J.  £<}.  212 
("  Whoever  before  the  statute  could  be  a  witness 
could  be  compelled  by  a  subpoena  duces  tecum  to 
attend  the  trial  with  the  required  instrument 
.  .  . ;  the  language  of  the  statute  removes  all  dis- 
abilities and  makes  all  witnesses  alike") ;  1891, 
Edison  El.  L.  Co.  v.  U.  S.  EL  L.  Co.,  44  Fed.  294, 
45  id.  55.  Undecided :  1894,  Kirkpatrick  v.  Pope 
Mfg.  Co.,  61  Fed.  46,  49  (for  actions  at  law). 
Yet,  for  obtaining  inspection  before  trial  (ante, 
§  1859),  a  motion  may  oe  the  more  proper  pro- 
ceeding^since  the  conditions  may  be  different : 
1863,  Woods  V.  DeFiganiere,  16  Abb.  Pr.  159; 
1876,  Smith  v.  McDonald,  50  How.  Pr.  519. 

•  Qnoted  anU,  {  2217. 
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Bat  this  gentle  criticism  might  almost  as  well  never  have  been  uttered. 
Nothing  was  done,  nor  even  thought  of  being  done,  tmtil  Bentham's  righteous 
indignation  lashed  the  time-honored  crudities  of  the  ancient  privilege,  and 
stirred  up  the  young  reformers  of  the  ISOOs  to  aggressive  action.  As  a  part 
of  the  general  movement  of  reform,  the  privil^e  to  conceal  truth  by  with- 
holding documents  was  cut  away  and  went  by  the  board,  along  with  the  rest 
of  the  party's  privilege.  The  Benthamic  utterances  which  led  to  this  are 
typified  in  the  following  passage: 

1827,  Mr.  Jeremy  Benthtan^  Rationale  of  Judicial  Eridenoe,  b.  VII,  c  VI  (Bowring's  ed. 
vol.  VII,  pp.  193  ff.)  :  ''  When  the  article  of  written  evidence,  which  the  party  in  ques- 
tion stands  in  need  of,  happens  to  be  in  the  hands  of  a  party  on  the  other  side  ;  when  an 
instrument  which  a  plaintiff  (for  example)  stands  in  need  of,  happens  to  be  in  possession 
of  the  defendant,  the  sort  of  shift  that  has  been  made  is  truly  curions.  Under  a  rational 
system  of  procedure,  the  course  is  plain  and  easy:  the  evidence  acted  upon  is  of  the  best 
kind  imaginable.  Both  parties  being  together  in  the  presence  of  the  judge,  the  plaintiff 
says  to  the  defendant,  *  To  make  out  my  case,  I  have  need  of  such  or  such  an  instrument,' 
describing  it :  '  you  have  it;  have  the  goodness  to  produce  it.'  '  Yes,'  says  the  defend- 
ant (unless  his  plan  be  to  perjure  himself,)  '  and  here  it  is ' ;  or,  <  I  have  it  not  with  me  at 
present;  but  on  such  a  day  and  hour  as  it  shall  please  the  judge  to  appoint,  I  will  bring 
it  hither,  or  send  it  to  you  at  your  house,  or  give  you  access  to  it  in  mine.'  Under  the 
technical  system,  no  such  meeting  being  to  be  had,  no  such  question  can  at  any  such 
meeting  be  put.  But,  at  the  trial  (viz.  under  the  common-law,  alias  non-equity,  system, 
of  which  jury  trial  makes  a  part,)  at  the  trial,  that  is,  after  half  a  yearns,  or  a  year's,  or 
more  than  a  year's,  factitious  delay,  with  its  vexation  and  expense,  —  then  it  is,  that,  for 
the  first  time,  a  chance  for  procuring  the  production  of  a  necessary  instrument  may  be 
obtained.  .  .  .  Under  the  name  of  a  notice^  a  sort  of  requisition  in  writing  calling  upon 
him  to  exhibit  it,  may  be,  and  every  now  and  then  is,  delivered.  Of  this  notice  to 
exhibit  the  instrument,  what  is  the  effect?  That  the  defendant  is  under  any  obligation 
to  exhibit  it  ?  No  such  thing.  To  produce  any  such  effect  would  require  nothing  less 
than  a  suit  in  equity ;  whereupon  the  instrument  would  be  exhibited  or  not :  and  if 
exhibited,  not  till  the  end  of  the  greatest  number  of  years  to  which  the  defendant  (having 
an  adequate  interest)  has  found  it  in  his  power  to  put  off  the  exhibition  of  it.  To  have 
enabled  the  party  thus  far  to  obtain  justice  without  aid  from  equity,  would  have  been 
robbing  the  Lord  Chancellor  and  the  Master  of  the  Rolls,  and  the  swarm  of  subordinates 
of  whose  fees  the  patronage  part  of  their  emolument  is  composed.  What  then  is  the 
effect  ?  Answer :  that,  after  this  notice,  if  that  best  evidence  which  is  asked  for  be  not 
obtainable  —  not  obtainable,  only  because  those  on  whom  it  depends  do  not  choose  it 
should  be  obtained,  — what  is  deemed  the  next  best  evidence  that  happens  to  be  in  the 
plaintiff's  possession  is  admitted.  .  .  .  Grood,  all  this,  as  far  as  it  goes,  —  when  so  it  is 
that  a  man's  good  fortune  has  put  into  his  hands  any  such  makeshift  evidence.  But  if 
not,  what  in  that  case  becomes  of  the  notice  ?  In  that  case,  the  wrongdoer  triumphs ; 
the  party  who  is  in  the  right  loses  his  right,  whatever  it  may  be;  and  so  the  matter  ends.'* 

§  2220.  Same :  (c)  Corporal  Exhibition.  The  duty  to  bear  witness  to  the 
truth,  by  whatever  mode  of  expression  may  be  appropriate,  includes  neces- 
sarily the  duty  to  exhibit  the  physical  body,  so  far  as  the  ascertainment  of 
the  truth  requires  it  {ante,  §  2194).  When  a  civil  party's  privilege  at  cota . 
mon  law  is  abolished,  why  does  he  not  come  within  this  application  also  of 
the  general  testimonial  duty,  and  become  compellable  to  disclose   to  the 

tribunal  such  facts  as  are  ascertainable  by  inspection  of  his  body  ?    There  ia 
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no  logical  escape  from  this  consequence.  The  only  objection  of  principle 
could  be  that,  since  the  statutory  changes  affected  in  terms  only  the  party's 
oral  testimony  and  the  documents  possessed  by  him,  his  privilege  remained 
as  to  other  forms  of  testimony.  This  objection  might  well  be  answered  by 
appealing  to  a  liberal  interpretation  of  the  principle  of  these  statutes,  whose 
object,  as  often  judicially  declared,^  was  "  to  place  a  party  to  an  action  in  the 
same  plight  and  condition  with  any  other  witness  who  is  not  a  party.*'  But 
it  is  not  even  necessary  to  resort  to  this  answer ;  for,  as  it  happens,  the  com- 
mon law,  while  maintaining  the  civil  opponent's  privilege  as  to  documents 
and  oral  testimony,  did  not  recognize  it  in  the  particular  respect  of  corporal 
exhibition ;  so  that  there  was  here  nothing  to  abolish.  In  other  words,  the 
statutes  expressly  abolished  that  only  which  was  before  then  plainly  estab- 
lished ;  and  no  argument  can  be  drawn  from  the  statutes'  failure  to  mention 
this  other  form  of  the  privilege,  because  in  this  other  form  it  had  never 
become  established.  This  prior  absence  of  a  privilege  is  to  be  gathered  from 
two  or  three  indubitable  classes  of  instances.  The  circumstance  that  none 
others  are  recorded  proves  no  more  than  that  it  had  never  arisen  otherwise  for 
adjudication,  and  does  not  alter  the  fact  that  in  the  extremest  sort  of  instance, 
where  with  some  plausibility  a  privilege  might  have  been  claimed,  it  was 
never  sanctioned,  and  that  the  Courts  conceived  themselves  to  have  the 
power,  and  were  ready  enough  to  exercise  it,  whenever  truth  and  justice 
required. 

(1)  The  first  of  these  instances  was  the  writ  de  ventre  inspiciendo,  available 
to  facilitate  the  proof  of  heirship,  whenever  a  supposititious  birth  was  to  be 
feared ;  it  is  thus  described  by  the  fathers  of  the  profession : 

1629,  Sir  Edward  Coke,  Commentary  upon  Littleton,  8&:  <*  When  a  man  having 
lands  in  fee  simple  dieth,  and  his  wife  soon  after  marrieth  againe,  and  faines  herself  with 
child  by  her  former  husband,  in  this  case,  though  she  be  married,  the  writ  de  ventre 
inspiciendo  doth  lie  for  the  heire.  .  .  .  [Bat  the  heire  apparent  during  the  auncestor's  life 
cannot  have  this  writ,  for  divers  causes,  viz.,]  fourthly,  the  inconvenience  were  too  great 
if  heires  apparent  in  the  life  of  their  auncestor  should  have  such  a  writ  to  examine  and 
try  a  man's  lawful  wife  in  such  sort  as  the  writ  de  ventre  inspiciendo  doth  appoint ;  and 
[=  for]  if  she  should  be  found  to  be  with  child,  or  suspect,  then  she  must  be  removed  to 
a  castle  and  there  safely  kept  until  her  delivery,  and  so  any  man's  wife  might  be  taken 
from  him  against  the  laws  of  God  and  man." 

1786,  M,  Bacon,  Abridgment  of  the  Law,  ** Bastard,''  A:  "To  prevent  this  doubtful- 
ness  in  heirs,  and  to  hinder  the  wife  from  putting  false  children  upon  her  deceased  hus- 
band, the  law  hath  provided  the  writ  de  venire  inspiciendo  for  the  husband's  heir ;  and  if 
the  wife  be  found  with  child,  or  suspected  to  be  so,  she  must  be  removed  to  a  castle  and 
there  safely  kept  till  her  delivery  ;  and  by  this  writ  the  heir  may  take  her  away  from  her 
second  husband  ;  but  it  lies  not  for  the  heir  apparent,  who  hath  no  interest  in  the  estate, 
in  the  life  of  the  ancestor.  This  power  of  removing  the  relict  of  the  ancestor  to  a  castle, 
in  case  she  really  is  or  is  suspected  to  be  with  child,  seems  only  to  be  used  where  the 
woman  still  continues  unmarried;  for  if  she  takes  another  husband,  and  the  sheriff 
returns  that  he  caused  her  to  be  searched  by  such  women  and  found  her  to  be  ensient,  the 
coarse  seems  to  be  this,  viz.,  for  the  husband  to  enter  into  a  recognizance  that  she  shall 
not  remove  from  the  house  where  they  then  inhabit ;  after  which  a  writ  is  to  be  awarded 

^  E.g.  In  Bonesteel  v.  Lvnde,  cited  ante,  §  2219,  note  8. 
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to  the  sheriff  to  cause  her  to  be  viewed  ereiy  day  till  her  deliTery,  by  two  at  least  of  the 
said  women  returned  by  him,  and  that  three  or  more  of  them  shfldl  be  present  with  her  at 
her  delivery." 

The  compulsory  nature  of  this  inspection  was  never  doubted ;  and  its  firm 
place  in  our  law  is  shown  by  the  six  centuries  of  time  through  which  the 
employment  of  the  writ  persisted.^ 

(2)  On  a  bill  for  divorce,  alleging  impotency  as  the  cause,  it  has  always 
been  regarded  as  lawful  and  proper  to  compel  the  party-opponent  to  submit 
to  inspection  for  ascertaining  the  fact : 

1820,  Sir  WiUiam  ScoH  (Lord  StoweU),  in  Briggs  v.  Morgan,  2  Hagg.  Cons.  324,  329 : 
"  The  osual  mode  of  proof  [of  impotence,  u  e.  by  inspection]  is  without  question  liable 
to  strong  objections  on  the  ground  of  indelicacy ;  but  it  is  the  only  effectual  mode  of 
proof,  and  the  Court  has  already  observed  that  it  cannot,  from  feelings  of  delicacy  alone, 
turn  aside  from  it,  if  necessary,  for  such  a  result." 

1881,  Mr.  Joel  Prentiss  Bishop,  Marriage  and  Divorce,  6th  ed.,  II,  §§  590,  591 :  « In 
proper  cases,  to  aid  the  proofs  of  impotence,  the  Court  appoints  professional  persons  to 
examine  the  private  parts  of  the  parties  and  report  to  it  whether  or  not  they  are  severally 
capable  of  marriage-consummation,  and  whether  or  not  the  woman  presents  indications 
of  her  having  had  connection  with  man.  It  requires  them  to  submit  to  such  examination. 
The  examiners  are  under  oath,  and  are  quasi  officers  of  the  tribunal  for  the  purpose.  This 
is  termed  inspection  of  the  person.  The  parts  concerned  in  this  controversy  being  always 
and  properly  concealed  from  public  observation,  if  there  was  no  method  by  which  inspec- 
tion could  be  compelled,  justice  would  in  many  instances  fail.  Therefore,  in  England, 
Scotland,  France,  and  probably  every  other  country  where  this  impediment  to  marriage 
is  acknowledged,  the  Courts  have  required  the  parties,  when  necessary,  to  submit  their 
persons  to  such  an  examination.  .  .  .  The  necessity  for  this  proceeding  is  in  our  States 
precisely  the  same  as  in  England  whence  our  laws  are  derived.  Consequently  it  is 
adapted  to  our  situation  and  circumstances ;  and,  within  the  established  rules,  it  should 
be  deemed  a  part  of  our  unwritten  law.  .  .  .  The  result  is  that  it  is  acknowledged  in 
every  State  from  which  we  have  decisions,  except  Ohio,  and  it  may  well  be  deemed  to  be 
American  doctrine."  * 

*  Eng. :   Circa  1260,  Bracton,  De  Legibos,  gesting  that  the  representations  as  to  pregnancy 

f.  69   (the    various  writs   set    out) ;    Bntton,  were  false) ;  an  instance  of  the  resort  to  a  jar/ 

f.  165  b  (the  procedure  expounded) ;  Registrum  of  matrons  occurred  as  late  as  1879,  before  Mr. 

Brenum,  4th  ed.,  1687,  i.  227  (writ  set  out);  J.  Denman;  in  thia  case  he  in  effect  directed 

1597,  Willonghby's  Case,  Cro.  Eliz.  566,  Moore  them  to  accept  the  testimony  of  the  expert  wit« 

523  (exam]}le  of  a  writ  granted  against  a  widow  ness :  14  Law  Jonm.  439 ;  U,  S. :  1689,  Anon., 

not  re-married) ;  1625,  Theaker's  Case,  Cro.  Jac.  Pa.  Col.  Cas.  53  (fornication  and  bastardy). 

686  (example  of  a  writ  granted  against  a  widow  '  Accord:  Eng.:  1613,  Countess  of  Essex's 

who  re-married  within  a  week) ;  1731,  Ex  parte  Case,  2  How.  St.  Tr.  785,  803  (on  the  Connteits' 

Aiscongh,  2  P.  Wms.  591  (example  of  a  writ  libel,  charging  the  Earl's  impotency,  the  Court 

against  a  widow  not  re-marrying ;  the  writ  held  ordered  an  inspection   of    herself    by  a  com- 

** to  be  of  common  right,"  though  no  strong  mittee  of  midwives  and  matrons;    which  was 

grounds  for  suspecting    fraud  were   shown);  had);  1738,  Oughtou,  Ordo  Judiciomm,  tit  217, 

1786,   Ex  parte   Bellet,  1   Cox   Ch.  297   (writ  p.  320;  1820,  Briggs  r.  Morg;an,  2  Hagg.  Cons, 

ffrantable  equally  to  a  deyisee  by  will  as  to  an  324,  329  (quoted  supra) ;  C^  6'..-  1859,  Anon., 

heir-at-law;  *^ where  there  is  eadem  ratio,  there  35  Ala.  226,  228  (trial  Court's  discretion  refus- 

should   be  eadem  lex**);   1792,  Re  Brown,  Ex  iiig  it,  affirmed) ;  1889,  Anon.,  89  id.  291,  7  So. 

parte  Wallop,  4  Bro.  Ch.  C.  91  (writ  granted  100  (submission  to  examination  by  plaintifiE  and 

against  a  widow  re-married;  writ  not  demand-  defendant,  required);  1883,  Page  v.  Page,  51 

able  of  right,  but  only  "wherever  the  justice  of  Mich.  88,  16  N.  W.  245  (divorce  for  cruelty  and 

the  case  requires  it "  ;  here  a  hesitation,  because  non-support ;    compulsoiy   examination  of  de- 

the  property  was  settled  by  will  of  a  stranger  fendant  by  physicians,  apparently  unnecessary 

in    tail-male  upon   snch  child  as  the  woman  and  without  authority ;  testimony  of  examiners 

might  have) ;  1845,  Re  Blakemore,  14  L.  J.  Ch.  excluded)  ;    1836,   Devanbagh   v.   Devanbaeh, 

K.  s.  336  (writ  granted  to  persons  entitled  to  5  Paige  554,  558  (power  of  ordering  inspection 

zemainder  of  personalty-trust,  on  a  petition  sug-  recognized) ;  1841,  Newell  v.  Newell,  9  id.  25 
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(3)  A  person  sought  to  be  restrained  as  insane  is  customarily  subjected  to 
medical  inspection  by  order  of  the  Court ;  ^  and  no  one  has  ever  claimed  that 
there  was  a  privilege  against  such  an  inspection,  or  that  such  orders  trans- 
gressed the  bounds  of  judicial  power  or  propriety. 

(4)  For  sundry  other  purposes  —  for  example,  identification  — the  inspec- 
tion of  a  civil  opponent's  body,  or  some  similar  expedient,  has  been  conceded 
to  be  properly  demandable,  and  no  recognition  of  a  privilege  of  exemption 
has  been  made.^ 

(5)  It  has  remained  for  such  a  privilege  to  be  claimed,  and  in  a  few 
jurisdictions  to  be  acknowledged,  in  a  class  of  cases  in  which,  above  all, 
there  is  most  detriment  and  least  service  in  its  existence,  namely,  actions  for 
corporal  injuries.  Why  should  all  analogies  fail  here,  and  an  exemption  be 
accorded  to  a  plaintiff  seeking  to  conceal  from  the  tribunal  the  true  nature 
and  extent  of  his  injury  ?  Of  what  little  argument  has  ever  been  advanced 
in  defence  of  such  a  privilege,  the  following  passage  is  representative : 

1S90,  Gray,  J.,  in  Union  Pacific  JR.  Co.  v.  Botsford,  141  U.  8.  250, 11  Snp.  1000:  "No 
right  is  held  more  sacred,  or  is  more  carefully  guarded,  by  the  common  law,  than  the 
right  of  every  individual  to  the  posROSsion  and  control  of  his  own  person,  free  from  all 
restraint  or  interference  of  others,  unless  by  clear  and  unquestionable  authority  of  law. 
.  .  .  The  inviolability  of  the  person  is  as  much  invaded  by  a  compulsory  stripping  and 
exposure  as  by  a  blow.  To  compel  any  one,  and  especially  a  woman,  to  lay  bare  the 
body,  or  to  submit  it  to  the  touch  of  a  stranger,  without  lawful  authority,  is  an  indignity, 
an  assault  and  a  trespass ;  and  no  order  or  process  commanding  such  an  exposure  or  sub* 
mission  was  ever  known  to  the  common  law  in  the  administration  of  justice  between  in* 
dividnals,  except  in  a  very  small  number  of  cases,  based  upon  special  reasons  and  upon 
ancient  practice,  coming  down  from  ruder  ages,  now  mostly  obsolete  in  England,  and 
never,  so  far  as  we  are  aware,  introduced  into  this  country.*' 

On  such  a  basis  of  assumptions,  indeed,  not  even  lago's  conclusion  was  more 
lame  and  impotent  "  To  lay  bare  the  body,  without  lawful  authority,"  we 
are  told,  "  is  a  trespass."  But  this  is  wholly  beside  the  point ;  it  is  precisely 
toith  lawful  authority,  to  wit,  that  of  the  Court,  that  the  plaintiff  is  to  be 


(same);  1862,  LeBarron  r.  LeBarron,  35  Vt. 
364,  368  (general  power  to  order  examination, 
affirmed). 

^  Cases  cited  anU,  §  1160.  The  foUowing 
statutes  cari^  cot  the  principle :  Cal.  Pol.  G. 
§  2S14  (phYBicianB  **  must  make  a  personal  ex- 
amination '*  of  a  person  brought  for  committal 
as  insane) ;'  R.  I.  Gen.  L.  1896,  c.  82,  §  17  (com- 
missioners may  have  "personal  examination" 
of  aUeeed  insane  person). 

So  U80  for  the  determination  of  age :  N.  T. 
Laws  1882,  c.  340  (Coart  may  order  personal 
examination  of  child  by  physician  to  determine 
age) ;  compare  §  1154,  ante, 

»  1866.  Lloyd  v.  Lloyd,  L.  R.  1  P.  &  D.  222 
(diyorce,  with  recrimination  for  adultery ;  order 
made  for  plaintiff  to  attend  or  giye  her  address, 
in  order  tnat  defendant's  witnesses  might  iden- 
tify her) ;  1871,  Tichbome  v.  Lnshington,  Hey- 
wood's  RejK  398  (the  presence  of  certain  marks 
on  the  plautiff's  body  being  important  for  iden- 
tification, the  defendant  daimed  the  right  to 


haye  his  sargeons  inspect  the  plaintiff,  alleging 
that  "  applications  of  this  kind  are  granted  every 
day  in  cases  of  railway  accidents  ;  Chief  Jus- 
tice BoviU  conceded  the  correctness  of  this  as- 
sertion, but  as  the  plaintiff  objected  merely  that 
the  application  for  such  examination  was  pre- 
maturely made,  the  decision  was  reserved) ; 
1893.  Smith  v.  King,  62  Conn.  515,  521,  26  Atl. 
1059  (plaintiff  compellable  to  write  his  name, 
on  demand  of  opponent,  for  comparison  ;  but  in 
trial  Court's  discretion).  Compare  the  rulings 
for  a  third  person  as  witness  {antCy  §  2194). 

The  following  ruling^  does  not  at  least  go 
upon  the  ground  of  privilege:  1889,  Kern  v, 
BrideweU,  119  Ind.  226,  21  N.  E.  664  (slander 
charging  the  female  plaintiff  with  fornication, 
preg^nancy,  and  abortion ;  order  for  examination 
of  plaintiff  by  medical  experts  refused,  on  the 
ground  that  the  publisher  of  such  assertions  is 
not  unfairly  treated  by  restricting  him  to  other 
sources  of  proof). 
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inspected.  Moreover,  there  can  be  no  fair  question  as  to  the  Court's  author- 
ity and  power  ;^  for  the  immemorial  practice  de  ventre  inspiciendo  and  in 
divorce  establishes  at  least  the  existence  of  this  power.  Again,  the  ''invio- 
lability of  the  person  "  from  trespasses  is  appealed  to.  But  when  were  there 
not  recognized  exceptions  ?  If  an  assault  is  committed,  the  person  attacked 
may  defead  himself  by  laying  hands  on  the  assailant;  in  the  present  case 
the  defendant  is  merely  asking  a  similar  liberty,  by  a  peaceable  molliter 
manus  imponcre,  to  defend  himself  against  fraud.  So  also  an  innocent  per- 
son may  be  arrested,  restrained,  and  searched,  in  the  ordinary  process  of  the 
Courts,  for  purposes  of  discovering  crime  and  preventing  flight.  In  truth, 
there  is  no  "inviolability  of  the  person"  in  any  absolute  sense;  and  an 
appeal  to  it  is  merely  false  rhetoric.  We  are  further  told  that  there  are  no 
instances  of  exercising  this  power  in  civil  cases,  except  in  a  few  cases  *'  com- 
ing down  from  ruder  ages,  now  mostly  obsolete  in  England,  and  never  intro- 
duced into  this  country."  This  slur  upon  the  inherited  principles  of  "  ruder 
ages''  would  be  equally  applicable  to  the  fundamental  clauses  of  Magna 
Carta  and  the  Bill  of  Bights  —  documents,  be  it  noted,  which  an  illustrious 
Court  has  been  known  to  treat,  in  other  connections,  with  even  over-ready 
respect  for  their  antiquity.^  Moreover,  the  significance  of  the  writ  de  ventre 
—  if  that  is  the  "  rude  "  expedient  referred  to  —  is  simply  this,  that  in  an 
epoch  and  a  country  where  landed  rights  were  a  paramount  and  constant 
concern  in  litigation,  the  Courts  were  not  deterred  by  a  false  delicacy  from 
taking  such  measures  as  common  sense  required  for  determining  the  truth  ;^ 
and  the  moral  is  that,  in  our  modern  community,  where  the  various  mechani- 
cal applications  of  natural  force  have  added  a  thousand  dangers  to  life  and 
limb,  and  where  actions  for  personal  injuries  now  fill  the  prominent  place 
once  occupied  by  formedon  in  reverter  and  ejectio  Jirmce,  the  same  common 
sense  of  our  fathers  should  be  invoked  to  apply  the  same  expedients  amid 
our  changed  conditions.  One  might  as  well  have  argued,  after  Stephenson's 
steam  monsters  had  first  begun  to  travel  their  iron  roads,  that  a  person 
who  was  run  over  by  a  negligent  driver  of  the  new-fangled  locomotives, 
would  have  no  action  on  the  case  for  his  injuries,  because  there  were  no 
precedents,  forsooth,  except  for  injuries  by  ox-carts  and  hackney-coaches. 
There  is  and  will  be  no  end  to  the  variety  of  frauds  invented ;  and  it  will  be 
an  ill  day  for  justice  when  the  Courts  cease  to  meet  new  frauds  by  new  ap- 
plications of  old  remedies.  Quite  apart  from  the  general  impolicy  of  grant- 
ing to  a  party  the  license  to  conceal  truth  by  any  form  of  refusal,  there  is,  in 
this  class  of  cases,  the  added  consideration  that  corporal  injuries  are  to-day 
notoriously  a  subject  of  frequent  fraud  and  misrepresentation ;  so  that  the 

*  This  was  the  chief  objection  in  the  lUinois,  a  reason  for  holding  unconstitutional  a  trial  b/ 

Massachusetts,  and  later  New  York  cases,  cited  less  than  twelve. 

infra.    It  seems  to  be  the  least  meritorious  of  *  As  for  the  "  obsolete  "  date  of  these  prac- 

all.  tices,  and  the  suggestion  that  they  were  "  never 

V  As,  for  example,  in  Thompson  v.  Utah,  introduced  *'  into  our  own  country,  it  is  sufficient 

1897,  170  U.  S.  343,  18  Sup.  621,  where  the  long  to  point  out  that  the  above  records  of  precedents 

exploded   notion,  that  trial  bj  jurj  is  sane-  demonstrate  the  contrary, 
tioned  in  Magna  Carta,  was  repeated  and  made 
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privilege  to  withhold  the  exhibition  of  the  alleged  injury  may  amount  in 
such  cases  to  nothing  less  than  a  judicial  license  for  fraud. 

These  considerations,  together  with  the  absurdity  of  a  judicial  declaration 
that  a  Court  lacks  the  power  to  control  those  who  seek  for  their  fraud  the 
very  aid  of  the  law  itself,  have  weighed  emphatically  with  most  of  our  Courts. 
Subject  to  certain  restrictions  not  affecting  the  fundamental  principle,  they 
have  repudiated  the  existence  of  such  a  privilege,  and  vindicated  the  power 
of  the  law  to  enforce  in  this  particular  form  the  general  testimonial  duty  of 
all  persons  without  exception : 

1882,  Gunnison,  P.  J.,  in  Hess  y.  R.  Co.,  7  Pa.  Co.  Ct.  565,  566  (the  plaintiff  com- 
plained of  an  injury  of  the  spine  ;  and  the  defendant  asked  for  an  order  of  physical  ex- 
amination by  means  of  electrical  tests,  etc.):  ''To  grant  the  order  prayed  for  is  bat  to 
apply  the  principle  of  allowing  the  inspection  of  writings,  fully  recognized  in  this  State, 
to  another  species  of  evidence.  .  .  .  The  object  of  a  trial  in  Court  is  that  substantial  jus- 
tice may  be  done  between  the  litigants.  If  a  defendant  is  denied  the  reasonable  oppor- 
tunity of  testing  the  truth  of  the  plaintiff's  allegations,  who  alleges  an  injury  which  can 
only  be  discovered  upon  an  examination  by  experts,  Courts  of  justice  may  be  applied  to 
and  relied  upon  to  assist  in  fraudulent  and  unjust  recoveries  upon  the  testimony  of  plain- 
tiffs and  of  witnesses  of  their  own  selection,  whose  only  knowledge  may  be  derived  from 
declarations  made  by  the  plaintiffs  for  the  purpose  of  manufacturing  evidence  in  their  own 
favor.  Impartial  justice  could  not  be  expected  in  such  cases  at  the  hands  of  juries  who 
were  not  permitted  to  know  the  truth  and  whose  sympathies  were  aroused  by  the  recita- 
tion of  sufferings  which  could  not  be  controverted.  To  permit  such  a  practice  would  be 
to  encourage  perjury  and  properly  subject  Courts  of  justice  to  public  contempt.  On  the 
other  hand,  if  the  plaintiff's  claim  is  meritorious,  if  he  has  sustained  the  injuries  he  com- 
plains of,  he  has  nothing  to  fear  from  the  most  searching  examination.  His  case  will 
only  be  strengthened  by  it." 

1877,  Becky  J.,  in  Schroeder  v.  R.  Co.,  47  la.  375,  379 :  "  Whoever  is  a  party  to  an 
action  in  a  Court,  whether  a  natural  person  or  a  corporation,  has  aright  to  demand  therein 
the  administration  of  exact  justice.  This  right  can  only  be  secured  and  fully  respected 
by  obtaining  the  exact  and  full  truth  touching  all  matters  in  issue  in  the  action.  If  trath 
be  hidden,  injustice  will  be  done.  The  right  of  the  suitor,  then,  to  demand  the  whole 
truth  is  unquestioned;  it  is  the  correlative  of  the  right  to  exact  justice.  ...  To  our 
minds  the  proposition  is  plain  that  a  proper  examination  by  learned  and  skilful  physi- 
cians and  surgeons  would  have  opened  a  road  by  which  the  cause  could  have  been  con- 
ducted nearer  to  exact  justice  than  by  any  other  way.  The  plaintiff,  as  it  were,  had  under 
his  own  control  testimony  which  would  have  revealed  the  truth  more  clearly  than  any 
other  that  could  have  been  introduced.  The  cause  of  truth,  the  right  administration 
of  the  law,  demand  that  he  should  have  produced  it.  .  .  .  It  is  said  that  the  examination 
would  have  subjected  him  to  danger  of  his  life,  pain  of  body,  and  indignity  to  his  per- 
son. The  reply  to  this  is  that  it  should  not  ;  and  the  Court  should  have  been  careful  to 
flo  order  and  direct.  ...  As  to  the  indignity  to  which  an  examination  would  have  sub- 
jected him,  as  urged  by  counsel,  it  is  probably  more  imaginary  than  real.  An  examina- 
tion of  the  person  is  not  so  regarded  when  made  for  the  purpose  of  administering  remedies ; 
those  who  effect  insurance  upon  their  lives,  pensioners  for  disability  incun'ed  in  the  mili- 
tary service  of  the  country,  soldiers  and  sailors  enlisting  in  the  army  and  navy,  all  are 
subjected  to  rigid  examinations  of  their  bodies ;  and  it  is  never  esteemed  a  dishonor  or 
indignity.  ...  If  for  this  purpose  [to  show  the  nature  of  the  injury]  the  plaintiff  may 
exhibit  his  injuries,  we  see  no  reason  why  he  may  not,  in  a  proper  case  and  under  like 
circumstances,  be  required  to  do  the  same  thing  for  a  like  purpose  upon  the  request  of  the 
-other  party." 
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1809,  Gordon,  C.  J.,  in  Lane  y.  R.  Co,,  21  Wash.  110,  57  Pac.  367 :  <'  It  is  said  that  it 
is  abhorrent  to  Uie  principles  of  liberty  to  compel  a  party  to  submit  to  snch  an  examina- 
tion :  that  it  inTades  the  inviolability  of  the  person,  is  an  indignity  involving  an  assault 
and  a  trespass,  and  an  impertinence  to  which  a  modest  woman  woold  not  consent. 
Courts  should  not  sacrifice  justice  to  notions  of  delicacy,  and  knowledge  of  the  truth  is 
essential  to  justice.  The  attainment  of  justice  in  the  courts  is  of  far  greater  importance 
than  any  merely  personal  consideration.  ...  It  is  said  by  the  majority  in  R.  Co.  v. 
Botsford  that  the  reason  for  the  exercise  of  such  an  authority  in  divorce  actions  is  *  the 
interest  which  the  public  as  well  as  the  parties  have  in  upholding  or  dissolving  the  mar- 
riage state.*  But  will  it  be  said  that  the  public  has  no  interest  in  the  attainment  of  jus- 
tice between  individuals?  The  admission  that  the  Court  has  power  to  make  the  order 
whenever  it  is  deemed  requisite  to  ascertain  the  fact  of  incapacity  in  a  divorce  action 
seems  to  us  an  aigument  in  favor  of  the  existence  of  the  power  to  make  such  an  order  in 
the  present  case.  It  exists  by  implication,  and  may  be  exercised  in  either  case,  whenever 
the  demands  of  justice  require  it.  Actions  of  this  character  have,  in  recent  years,  become 
so  numerous  that  the  question  is  of  far  greater  importance  than  it  could  possibly  have 
been  twenty-five  years  ago,  and  it  is  not  surprising  that  most  of  the  cases  in  which  the 
question  has  arisen  or  is  discussed  at  all  are  of  recent  origin.  In  our  State,  counties, 
cities,  and  other  municipal  corporations  are  liable  for  negligence  resulting  in  injury  to 
the  person,  to  the  same  extent  as  private  corporations  and  individuals ;  and  it  becomes  of 
the  utmost  importance  that  the  question  be  determined  with  due  regard  for  the  public 
welfare." 

1899,  MitcheU,  J.,  in  Waneh  v.  Winona,  78  Minn.  98,  80  N.  W.  851:  '<[The  trial 
Court  has  power]  to  order  such  an  inspection,  and  to  require  the  plaintiff  to  submit  to  it 
under  the  penalty  of  having  his  action  dismissed  in  case  he  refuses  to  do  so.  We  are 
aware  that  there  are  some  eminent  authorities  to  the  contrary,  but,  with  all  due  defer- 
ence to  them,  we  caunot  avoid  thinking  that  they  base  their  conclusion  upon  a  fallacious 
and  somewhat  sentimental  line  of  argument  as  to  the  inviolability  and  sacredness  of  a 
man's  own  person,  and  his  right  to  its  possession  and  control  free  from  all  restraint  or 
interference  of  others.  This,  rightly  understood,  is  all  true,  but  his  right  to  the  posses- 
sion and  control  of  his  person  is  no  more  sacred  than  the  cause  of  justice.  When  a  per- 
son appeals  to  the  State  for  justice,  tendering  an  issue  as  to  his  own  physical  condition, 
he  impliedly  consents  in  advance  to  the  doing  justice  to  the  other  party,  and  to  make  any 
disclosure  which  is  necessary  to  be  made  in  order  that  justice  may  be  done.  No  one 
claims  that  he  can  be  compelled  to  submit  to  such  an  examination.  But  he  must  either 
submit  to  it,  or  have  his  action  dismissed.  Any  other  rule  in  these  personal  injury  cases 
would  often  result  in  an  entire  denial  of  justice  to  the  defendant,  and  leave  him  wholly 
at  the  ;nercy  of  the  plaintiff's  witnesses.  In  very  many  cases  the  actual  nature  and  ex- 
tent of  the  injuries  can  only  be  ascertained  by  a  physical  examination  of  the  person  of 
the  injured  party.  Such  actions  were  formerly  very  infrequent,  but  of  late  years  they 
constitute  one  of  the  largest  branches  of  legal  industry,  and  are  not  infrequently  at- 
tempted to  be  sustained  by  malingering  on  the  part  of  the  plaintiff,  false  testimony,  or 
the  very  unreliable  speculations  of  so-called  *•  medical  experts.'  To  allow  the  plaint^  in 
such  cases,  if  he  sees  fit  to  display  his  injuries  to  the  jury,  to  call  in  as  many  friendly 
physicians  as  he  pleases,  and  have  them  examine  his  person,  and  then  produce  them  as 
expert  witnesses  on  the  trial,  but  at  the  same  time  deny  to  the  defendant  the  right  in  any 
case  to  have  a  physical  examination  of  plaintiff's  person,  and  leave  him  wholly  at  the 
mercy  of  such  witnesses  as  the  plaintiff  sees  fit  to  call,  constitutes  a  denial  of  justice  too 
gross,  in  our  judgment,  to  be  tolerated  for  one  moment."  * 

*  The  caaes   and   statutes  are   as  follows :  by  a  railway  accideDt  be  examined  by  a  duly 

England:  1883,  Holes  of  Court,  Order  50,  Rules  qualified  medical  practitioner,  not  being  a  wit- 

3-5   (quoted  ante,  f  1163);   1868,  St.  31  &  32  ness  on  either  side");   St.  1897,  60  &  61  Vict. 

Vict.  c.  119,  §  26,  Hallway  Act  ("An  order  c.  37,  first  schedule,  §  3  (actions  for  compensa- 

may  be  made,  directing  that  a  person  injured  tion  by  an  employee  under  this  Act  are  to  be 
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The  exerciBe  of  this  power  should  no  doubt  be  subject  to  certain  restric- 
tions, on  the  principle  (ante,  §  2192)  that  the  testimonial  duty  should  not  be 


nispended  if  tlie  clainuut  refnseB  on  demand  to 
rabmit  to  a  medical  examination) ;  1900,  Oabom 
V,  Vicken,  8  Q.  B.  9 (St.  1897  applied) ;  Canada: 
1891,  Beiljr  o.  London,  14  Ont  Pr.  171  (order 
for  inspectioii  of  the  plaintiff,  a  woman,  by  the 
defendant's  siirgeona,  refused,  on  groands  simi- 
lar to  those  in  U.  S.  v.  Botsford;  yet  "there 
may  no  donbt  be  cases  an  whidi,  upon  the 
groand  of  plain  and  palpable  frand/'  the  trial 
might  be  postponed  until  the  plaintiff  con- 
sented); 1891,  Ontario  St.  54  Vict  c.  11  (en- 
suing upon  the  preceding  decision:  ''In  any 
action  brought  to  recover  damages  or  other 
compensation  for  or  in  respect  of  bodilv  injury 
sustained  by  any  person,  a  judge  of  the  court 
wherein  the  action  is  pending,  or  any  person 
who  by  consent  of  parties  or  otherwise  has 
power  to  fix  the  amount  of  such  damages  or 
compensation,  ma^  order  that  the  person  in 
respect  of  whose  mjury,  damase  or  compenssr 
tion  is  soneht,  shall  submit  to  be  examined  by 
a  duly  quuified  medical  practitioner,  who  is  not 
a  witness  on  either  side,  and  may  make  such 
order  representing  such  examination,  and  the 
costs  thereof,  as  he  may  think  fit;  provided 
always  that  the  medical  practitioner  named  in 
such  an  order  shall  be  selected  by  the  judge 
making  the  order,  and  provided,  moreover,  that 
snch  medical  practitioner  may  afterward  be  a 
witness  on  the  trial  of  any  such  action  unless 
the  judge  before  whom  the  action  is  tried  shaU 
otherwise  direct");  1895,  Clouse  v.  Coleman, 
16  Ont.  Pr.  541  (statute  applied;  the  plaintiff 
held  not  compellable  to  answer  questions  put  by 
the  medical  examiner  at  the  time  of  inspection, 
but  only  to  submit  to  inspection) ;  Ont.  Rules 
of  Court  1897,  §  463  (in  actions  for  "bodily 
injury,"  the  Court  may  order  the  claimant  to 
"submit  to  be  examined  by  a  duly  qualified 
medical  practitioner  who  is  not  a  witness  on 
either  siae,"  making  snch  order  as  seems  fit; 
the  medical  man,  to  be  selected  by  the  jud^, 
may  afterwards  be  called  to  testify,  muless  the 
triaMadge  otherwise  directs). 

United  States:  Alabama:  1889,  McGuff  v. 
State,  88  Ala.  147, 152,  7  So.  35  (cases  in  other 
States  noted;  "the  anthoritv  and  soundness 
of  these  cases  need  not  be  challenged";  said 
obiter) ;  1890,  Alabama  G.  S.  R.  Co.  v.  Hill,  90 
id.  71,  8  So.  90  (personal  injuries  by  nervous 
shock;  order  for  examination  of  plaintiff  by 
reputable  disinterested  physician,  granted ;  the 
trial  Court  having  a  discretion  to  do  so  when 
the  ends  of  justice  require  the  diinJosure  or  more 
certain  ascertainment  of  facts  which  can  only  be 
brought  to  light  or  f ull^  elucidated  by  such  an 
examination,  and  when  it  can  be  made  without 
danger  to  life  or  health  and  without  serious 
pain;  this  phrasing  is  often  quoted  by  other 
Courts) ;  1891,  Alabama  G.  S.  R.  Co.  v.  Hill,  93 
id.  514,  9  So.  722  (prior  ruling  affirmed;  the 
personnel  of  the  experts  appointed  is  in  the  trial 
Court's)  discretion) ;  1893,  King  v.  State,  100  id. 
85,  14  So.  878,  $emble  (plaintiff  in  civil  cases, 
and  injured  witness  in  criminal  cases,  oompel- 
Jai>le  to  exhibit  injury  to  the  jury,  where  neces- 


sary and  not  indecent) ;  Arkansas :  1885,  Sibley 
V,  Smith,  46  Ark^  275  ^internal  injuries ;  order 
for  examination  of  plaintiff  by  experts  chosen 
in  equal  numbers  by  both  sides,  gpranted;  the 
examination  is  of  ri^ht,  but  the  trial  Court  may 
in  discretion  refuse  it  if  other  expert  testimony 
exists) ;  1895,  St.  Louis  S.  W.  K.  Co.  v.  Dob. 
bins,  60  id.  485,  30  S.  W.  887  (preceding  case 
approved);  Delaware:  1898,  Mills  v.  K.  Co., 
1  Marv.  (Super.)  269,  40  Atl.  1114  (injury  to 
a  leg  while  on  the  highway ;  plaintiff  not  com- 
pellable to  exhibit  his  leg  so  that  a  phvsician 
testifying  could  explain  the  injury) ;  Florida : 
Sb.  1899,  c  4719,  §  1  (in  actions  for  personal 
injuries  "  it  shall  be  discretionarv  with  the  trial 
Court,  upon  motion  of  the  defendant,  to  require 
the  injured  party,  if  living,  either  before  or  at 
the  time  of  the  trial  of  the  cause,  to  submit  to 
such  physical  examination  of  his  or  her  person 
as  shall  reasonably  be  sufficient  to  determine 
physical  condition  at  the  time  of  trial  and  the 
nature  and  extent  of  the  alleged  injuries ") ; 
I  2  ("the  physical  examination  provided  for 
m  S  1  of  tnis  Act  shall  be  made  by  a  phy- 
sician to  be  named  by  the  Court,  in  the 
presence  of  one  or  more  phvsicians  or  attend- 
ants of  the  injured  party,  if  the  same  desire 
to  be  present'^);  Georgia:  1889,  Richmond  & 
D.  R.  Co.  V,  Childress,  82  Ga.  719,  9  S.  E.  602 
(injuries  in  the  chest ;  order  for  examination  by 
physicians  appointed  by  the  Court,  grantable  in 
the  discretion  of  the  trial  Court;  ^nerally,  a 
request  should  be  made  of  the  plaintiff  before 
trial) ;  1896,  Savannah,  F.  &  W.  R.  Co.  v.  Wain- 
wright,  99  id.  255,  25  S.  E.  622  (order  refused, 
because  not  requested  till  too  late) ;  1900,  Bag- 
weU  V.  R.  Co.,  109  id.  611,  34  S.  E.  1018  (action 
b^  a  father  for  loss  of  a  minor  daughter's  ser- 
vices ;  her  refusal  after  majority  to  submit  to  a 
physical  examination,  held  not  sufficient  cause 
for  dismissing  the  suit) ;  Illinois:  1882,  Parker 
IT.  Enslow,  102  HI.  272,  279  (action  on  a  note  for 
an  injury  to  the  eyes  by  explosion  of  powder 
substituted  for  tobacco  in  the  plaintiff's  pipe; 
order  for  examination  of  the  eyes  by  a  physician 
in  the  jury's  presence,  refused,  because  of  the 
supposed  lack  of  power) ;  1887,  Chicago  &  E.  R. 
Co.  V.  Holland,  122  id.  461,  466,  13  N.  £.  145 
(personal  injuries;  refusal  of  an  order  for  an 
examination  by  two  named  physicians,  held  not 
a  material  error,  since  the  examination  was  later 
consented  to) ;  1891,  St.  Louis  Bridge  Co.  v. 
MiUer,  138  id.  465,  471.  28  N.  E.  1091  (injury  to 
the  nervous  system,  kidneys,  etc.;  order  for 
examination  by  medical  experts,  refused,  be- 
cause the  necessity  was  not  shown ;  general 
principle  as  to  power  to  make  the  order,  left 
undecided ;  no  precedent  cited) ;  1892,  Joliet 
S.  R.  Co.  V.  Caul,  143  id.  177,  32  N.  E.  389  (no 
power  to  compel  submission  to  examination  by 
a  physician ;  here  it  was  not  even  claimed  to  be 
necessary);  1893,  Peoria,  D.  &  £.  R.  Co.  v. 
Rice,  144  id.  227,  33  N.  £.  951  (exhibition  of  an 
injured  member  to  medical  experts,  not  compel- 
lable ;  general  principle  distinctly  reapproved) ; 
Indiana:  1889,  Kern  t;.  Bridwell,  119  Xnd.  226, 
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enforced  any  further  than  is  necessary  with  relation  to  the  ends  of  truth. 
Of  such  restrictions,  the  following  seem  to  be  those  recognized  by  judicial 


21  N.  E  664  (slander  bj  charging  the  plaintiff 
with  onchastity  and  abortion ;  the  trial  Court's 
refusal  to  order  a  medical  inspection  of  the 
plaintiff,  held  proper,  as  against  a  defendant 
not  able  to  prove  the  truth  of  his  statement  by 
other  evidence) ;  1889,  Hess  v.  Lowrey,  122  id. 
225,  23  N.  £.  156  (malpractice  by  a  physician; 
order  for  examination  of  the  plaintiff  by  the 
defendant's  experts,  refused,  the  application 
beiu^  too  late  and  the  plaiutiff  consenting  to  an 
examination  in  the  presence  of  experts  on  both 
sides  or  of  the  jury ;  the  opinion  acknowledging 
the  trial  Court's  power  and  discretion  to  make  the 
order) ;  1891,  Terre  Haute  &  I.  K.  Co.  o.  Brun- 
ker,  128  id.  542,  553.  26  N.  E.  178  (injury  to  the 
lungs;  order  for  examination  by  medical  ex- 
perts, on  a  tardy  application,  held  properly  re- 
fused in  discretion) ;  1891,  Pennsylvania  Co.  v. 
Newmeyer,  129  id.  401,409,  28  X.'E.  860  (injury 
by  a  railroad  accident;  order  for  examination 
of  the  plaintiff  by  surgeons  appointed  by  the 
Court,  refused;  the  power  to  order  it,  inde- 
pendently of  statute,  expressly  denied);  1901, 
South  Bend  v.  Turner,  156  id.  418,  60  N.  E. 
271  (examination  held  improperly  refused  on 
the  facts) ;  1903,  Aspy  v.  Botkins,  160  id. 
170,  66  N.  E.  462  (mspection  of  a  knee  in 
court,  held  not  improperly  refused  on  the  facts ; 
loipa:  1877,  Schroeder  u.  R.  Co.,  47  la.  375,376 
(injury  to  nerves,  bowels,  etc.;  order  for  exami- 
nation by  physicians  and  snrfi;eou8;  defendant 
is  not  entitled  as  of  right,  but  the  trial  Court  has 
discretionary  power  to  order  it ;  quoted  supra ; 
this  case  has  been  the  leading  one  against  the 

Srivilegc);  1896,  Hall  v.  Manson,  99  id.  698,  68 
[.  W.  922  (injury  to  the  ankle ;  the  testimony 
being  conflicting,  a  measurement  by  experts  in 
the  presence  of  the  jury  was  held  properly  de- 
mandable  by  the  opponent;  such  compulsory 
examination  not  heme  invariably  demandable, 
but  only  according  as  it  may  be  useful  and  im- 
portant ;  Robinson,  J.,  dissenting,  on  the  ground 
that  the  trial  Court's  refusal  to  order  an  exam- 
ination was  on  the  facts  not  an  abuse  of  discre- 
tion ) ;  Kanms :  1883,  Atchison  T.  &  S.  F.  R.  Co. 
V.  Thul,  29  Kan.  466,  468  (personal  injuries; 
order  for  inspection  by  a  medical  expert  of  the 
opponent,  ^rantable;  the  trial  Court  to  exer- 
cise discretion) ;  1896,  Southern  K.  R.  Co.  v. 
Michaels,  57  id.  474,  46  Pac  938  (an  examina- 
tion tardily  applied  for,  held  not  improperly  re- 
fused in  the  trial  Court's  discretion) ;  1901,  Ot- 
tawa V.  Gilliland,  63  id.  165,  65  Pac.  252  (Court 
may  in  discretion  order  examination  by  physi- 
cians appointed  by  Court;  good  opinion  by 
Greene,  J.) ;  Kentucky:  1898,  Belt  E.  L.  Co.  v. 
Allen,  102  Ky.  551,  44  S.  W.  89  (action  for  per- 
sonal injuries;  plaintiff  may  be  compelled  to 
submit  to  examination ;  "  the  (conclusions  which 
the  various  Courts  and  some  of  the  text  writers 
have  reached  are  these:  (1)  That  trial  courts 
have  the  power  to  order  surgical  examination 
by  experts  of  the  person  of  a  plaintiff  who  is 
seeking  to  recover  for  personal  injury;  (2)  that 
the  defendant  has  no  absolute  right  to  have  an 
•rder  made  to  that  end,  but  that  a  motion  there- 
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for  is  addremed  to  the  sonnd  discretion  of  the 
Court;  (3)  that  the  exercise  of  that  discretion 
will  be  reviewed  on  appeal,  and  corrected  in  case 
of  abuse;  (4)  that  tne  examination  should  be 
ordered  and  had  under  the  direction  and  control 
of  the  Court,  whenever  it  fairly  appears  that  the 
ends  of  justice  require  the-  disclosure  or  more 
certain  ascertainment  of  tacts  which  can  only  be 
brought  to  light  or  fully  elucidated  by  such  an 
examination,  and  that  the  examination  may  be 
made  without  danger  to  the  pbuntiffs  life  or 
health,  and  without  the  infliction  of  serious 
pain");  1898,  Belle  of  N.  D.  Co.  v,  Riggs,  104 
id.  1,  45  S.  W.  99  (trial  Court's  discretion  in 
refusing  an  examination,  sustained) ;  1900,  Illi- 
nois C.  R.  Co.  V.  Clark,  —  id.  — ,  55  S.  W.  699 
(examination  held  not  improperly  refused  in 
trial  Court's  discretion) ;  1902,  South  Covington 
&  C.  S.  R.  Co.  V.  Stpoh,  —  id.  — ,  66  S.  W.  177 
(examination  held  inadmissible  on  the  ground  of 
an  informality  of  procedure);  1903,  Louisville 
R.  Co.  17.  Hartlege,  —  id.  — .,  74  S.  W.  743 
(trial  Court's  refusal  in  discretion,  held  not  im- 
proper): Massachusetts:  1900,  Stack  v.  R.  Co., 
177  Mass.  155,  58  N.  E.  686  (corporal  injury; 
Court  has  no  power  to  compel  submission  to 
inspection  b^  an  opposing  expert  witness ;  "  we 
put  our  decisions  noc  upon  tne  impolicy  of  ad- 
mitting such  a  power,  but  on  the  ground  that  it 
would  oe  too  great  a  step  of  judicial  legislation 
to  be  justified  by  the  necessities  of  the  case") ; 
Michigan:  1893,  Graves  v.  Battle  Creek,  95 
Mich.  266,  268,  54  N.  W.  757  (plaintiff's  injured 
arm  compelled  to  be  exhibited  to  a  physician  in 
the  presence  of  the  jury ;  compulsion  not  proper, 
in  the  trial  Court's  discretion,  where  no  necessity 
exists,  or  where  it  would  eive  no  material  aid, 
or  where  it  would  be  cumulative  only,  or  where 
delicacy  would  forbid) ;  1895,  Strudseon  v.  Sand 
Beach,  107  id.  496,  65  N.  W.  616  (where  the  use 
of  anaesthetics  for  the  examination  would  be 
necessary,  to  order  it  would  be  an  abuse  of  dis- 
cretion);  Minnesota:  1885,  Hatfield  v.  R.  Co., 
33  Minn.  130.  22  N.  W.  176  (injary  said  to  have 
rendered  the  plaintiff  lame ;  order  by  the  Court 
for  the  plaintiff  to  walk  across  the  room,  granted ; 

fenerai  principle  of  inspection,  in  trial  Court's 
iscretion,  apparently  conceded) ;  1899,  Witten- 
berg w.  Onsffard,  78  id.  342,  81  N.  W.  14  (sub- 
mission to  the  X-ray  photographic  process,  held 
not  compellable,  "  until  it  is  so  well  established 
as  a  fact  in  science  that  the  process  is  harmless 
that  the  Courts  will  take  indicial  notice  of  it") ; 
1899,  Wanek  v.  Winona,  78  id.  98.  80  N.  W.  851 
(in  the  discretion  of  the  trial  Court,  physical 
examination  may  be  ordered,  upon  reasonable 
application,  and  under  proper  safeguards;  quoted 
supra) ;  1901,  Aske  v,  K.  Co.,  83  id.  197,  85  N.  W. 
1011  (approving  Wanek  v.  Winona);  Missottri: 
1873,  Lo^d  y.  R.  Co.,  53  Mo,  509,  512,  515  (per- 
sonal injuries;  order  for  examination  by  two 
physicians  and  surgeons,  refused,  as  "  unknown 
to  our  practice  and  to  the  law,"  and  not  in  the 
Court's  power) ;  1885,  Shepard  i'.  li  Co.,  85  id. 
629,  632  (spinal  injuries ;  order  asked  for  exani* 
iuatiou  by  physicians  and  surgeonSi  selected  one*^ 
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authority :    (a)  The  exhibition  of  the  body  need  not  be  directly  to  the  tri^ 
bunal,  first,  because  the  jury  could  often  not  comprehend  the  appearances 


half  by  each  party,  these  to  choose  another  if 
they  desire;  the  power  held  to  exist,  the  trial 
Court's  discretion  to  control ;  here  held  unneces- 
sary, as  the  plaintifC  had  offered  to  consent  to 
an  examination  by  one  person) ;  1887,  Sidekum 
V.  R.  Co.,  93  id.  400,  463,  4  S.  W.  701  (personal 
injuries;  order  grantable  in  discretion  of  the 
tnal  Court);  1888,  Owens  v.  R.  Co.,  95  id.  169, 
177,  8  S.  W.  350  (same) ;  1894,  Haynes  v.  Tren- 
ton, 123  id.  326,  335,  27  S.  W.  622  (the  plaintiff, 
having  voluntarily  exhibited  his  injured  leg  to 
the  jor^,  was  held  compellable  to  submit  to  ex- 
amination by  the  defendant's  expert  witnesses) ; 
1897,  FuUerton  v.  Fordyce,  144  id.  519,  44  S.  W. 
1053  (personal  injuries ;  order  of  medical  inspec- 
tion granted,  and  no  objection  raised) ;  Nebraska : 
18S4,  Sioux  C.  &  P.  R.  Co.,  v.  Finlayson,  16 
Kebr.  578,  588,  20  N.  W.  860  (personal  injnries; 
order  for  inspection  by  medical  experts  of  the 
opponent,  not  granted,  because  not  needed  on 
the  facts;  general  principle  undecided);  1885, 
Stuart  17.  Havens,  17  id.  211,  214,  22  N.  W.  419 
(personal  injnries ;  order  for  inspection  by  med- 
ical experts  of  the  opponent,  refused,  biscause 
the  proposed  inspectors  were  not  to  be  selected 
by  the  Court);  1894,  Ellsworth  v.  Fairbury,  41 
id.  881,  60  N.  W.  336  (order  appointing  a  board 
of  physicians  to  examine  the  plaintiff  at  his 
house,  held  improperly  made  at  chambers; 
whether  a  general  common-law  power  exists, 
not  decided ;  bnt  "  the  weight  ot  authority  in 
this  country  fully  sustains  the  power") ;  1895, 
Chadron  v.  Glover,  43  id.  732,  62  N.  W.  62  (un- 
decided ;  bnt  the  application  for  an  order  must 
be  made  before  trial) ;  New  Jersey:  1890,  Rice 
V.  Rice,  47  N.  J.  Eq.  559,  21  Atl.  286  (divorce; 
the  defendant  in  chancery  was  held  not  compel- 
lable at  the  master's  order  to  remove  the  veil 
from  her  face  so  as  to  be  identified  by  a  witness ; 
but  the  ruling  was  based  on  the  limited  function 
of  a  master  under  the  local  statute ;  conceding 
that  the  possession  of  such  a  power  by  "  every 
court  of  judicature  as  an  indispensable  attribute 
.  .  .  would  not  seem  in  any  degree  question- 
able ") ;  St.  1896,  c.  202  ("  On  or  before  the  trial 
of  any  action  brought  to  recover  damages  for 
injury  to  the  person,  the  Court  before  whom 
such  action  is  pending  may  from  time  to  time 
on  application  of  any  party  therein  order  and 
direct  an  examination  of  the  person  injured  as 
to  the  injury  complained  of  by  a  competent  phy- 
sician or  physicians,  surgeon  or  surgeons,  m 
(  order  to  qualify  the  person  or  persons  making 
such  examination  to  testify  in  tne  said  cause  as 
to  the  nature,  extent,  and  probable  duration  of 
the  injury  complained  of;  and  the  Court  may 
in  such  order  direct  and  determine  the  time  and 
place  of  such  examination ;  provided  this  act 
shaU  not  be  construed  to  prevent  any  other  per- 
son or  physician  from  being  called  and  exam- 
ined as  a  witness  as  heretofore");  1899,  Mc- 
Govem  v.  Hope,  63  N.  J.  L.  76,  42  AtL  830 
(statute  applied,  and  held  constitutional;  com- 
mon-law power  to  order  examination  impliedly 
sanctioned) ;  St.  1900,  c  150.  §  19  (reenacts  St. 
1896,  supra) ;  New  York:  1868,  Walsh  v,  Sayre, 


52  How.  Pr.  334  (Superior  Court;  malpractice 
by  a  surgeon ;  order  for  the  plaintiff  to  submit 
to  inspection  by  the  defendant  and  skilful  sur- 
geons selected  by  him,  nanted,  on  the  principle 
of  the  power  of  compelling  discovery,  as  given 
to  Courts  of  common  law;  this  case  was  for 
some  time  a  leading  one  on  the  subject) ; 
1865,  Beck  with  i;.  R.  Co.,  64  Barb.  299,  307 
(Supreme  Court;  right  to  inspection  affirmed) ; 
1880,  Shaw  v.  Van  Rensselaer,  60  How.  Pr.  143 
(Common  Pleas  Court;  Walsh  v.  Sayre  ap- 
proved) ;  1883,  Roberts  v.  R.  Co.,  29  Hun  154 
(Supreme  Court;  order  for  inspection  and  ex- 
amination by  questions,  refused ;  Walsh  v.  Sayre 
disapproved) ;  1884,  Neuman  r.  R.  Co.,  18  Jones 
&  Sp.  412  (Superior  Court;  order  for  inspection 
refused) ;  1889,  McSwyny  v.  R.  Co.,  27  N.  Y.  St. 
R.  363,  367,  7  N.  Y.  Snppl.  456  (Supreme  Court ; 
order  for  inspection,  refused) ;  1891,  McQuigan 
V.  R.  Co.,  129  N.  Y.  50,  29  N.  E.  235  (Court  of 
Appeals ;  order  for  inspection  by  surgeons  ap- 
pointed by  the  Court,  refused,  as  not  being  within 
the  power  of  the  Court  apart  from  statute) ; 
Laws  1898,  c.  721,  amending  C.  C.  P.  1877, 
§  873  (in  actions  for  personal  injury,  the  Court 
may  order  a  physical  examination  of  the  plain- 
tiff before  trial  by  one  or  more  physicians  or 
surgeons  designated  by  the  Court,  under  such 
restrictions  as  seem  proper ;  where  the  defendant 
claims  ignorance  of  the  nature  of  the  injury,  the 
examination  is  a  matter  of  right ;  if  the  plaintiff 
is  a  female,  the  examiners  are  to  be  of  her  sex) ; 
1894,  Lyon  v.  R.  Co.,  142  N.  Y.  298,  37  N.  E. 
113  (nnder  the  statute,  the  physical  examination 
must  always  be  incidental  to  an  oral  examina- 
tion taken  by  order) ;  1899,  Cole  v.  Fall  Brook 
C.  Co.,  159  id.  59,  53  N.  £.  670  (common-law 
rule  of  McQuigan  v,  R.  Co.  affirmed  for  a  case 
arising  before  the  statute ;  a  refusal  to  submit  to 
examination  does  not  authorize  the  Court  to 
strike  out  the  testimony  of  the  plaintiff's  wit- 
nesses ;  whether  plaintiff  could  be  compelled  to 
step  upon  a  model,  held  to  be  in  the  trial  Court's 
discretion) ;  North  Dakota:  1903,  Brown  i;.  Chi- 
cago M.  &  St.  P.  R.  Co.,  —  N.  D.  —  ,95  N.  W. 
153  (personal  injuries;  medical  examination  of 
the  plaintiff,  held  improperly  refused;  good 
opinion  by  Cochrane,  J.) ;  Ohio:  1881,  Miami  & 
M.  T.  Co.  V.  Baily,  37  Oh.  St.  104, 107  (order  for 
inspection  by  a  medical  expert  of  the  opponent, 
held  not  improperly  refused  on  the  facts ;  the 
power  to  make  the  order,  affirmed,  but  the  appli- 
cation must  come  seasonably) ;  Pennsf/luania : 
1893,  Dimenstein  v,  Richardson,  34  W.  N.  C. 
295  (good  opinion  by  Biddle,  J.,  citing  previous 
similar  rulings  in  the  lower  Courts  of  I'ennsyl- 
vania ;  compulsory  examination  held  proper) ; 
1882,  Hess  ».  R.  Co.,  7  Pa.  Co.  Ct.  565.  567 
(Gnnnison,  P.  J:  "Compliance  with  such  an 
order  has  sometimes  been  enforced  bpr  dismissing 
the  plaintiff's  case  entirely,  upon  his  refusal  to 
comply ;  and  it  has  been  said  that  the  refusal  is 
a  contempt  of  Court ;  .  .  .  [but]  it  is  sufficient, 
to  ensure  that  justice  be  done,  th<it  tlie  Court 
refuse  to  try  the  case  until  a  compliance  is  had 
with  the  order  " ;  a  form  of  order  is  given  here ; 
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without  expert  explanation,  and,  secondly,  because  the  public  exposure  might 
be  unnecessarily  embarrassing.  Accordingly,  the  exhibition  is  usually  ordered 
to  be  made  before  expert  medical  wUfieeses,  These  are  preferably  to  be 
appointed  by  the  Court.  Nevertheless,  if  there  has  been  other  testimony  by 
experts  who  speak  from  inspection  and  who  appear  as  partisans  of  the  plain- 
tiff, it  may  be  fair  to  authorize  similar  inspection  by  experts  called  for  the 
defendant ;  the  trial  Court's  discretion  should  determine.  But,  in  any  case, 
an  exhibition  directly  to  the  judge  and  the  jury  may  properly  be  ordered,  if 
neither  of  the  two  considerations  above  mentioned  are  deemed  by  the  trial 
Court  to  prevent.  (&)  The  exhibition  need  not  be  ordered  at  all,  if  in  the  trial 
Court's  opinion  no  suficiently  vaittahle  evidence  is  to  be  expected  from  it,  having 
regard  to  the  kind  of  injury  involved,  the  amount  of  other  evidence,  and  the 
inconvenience,  shame,^^  or  risk  to  health  that  may  be  involved.  Nevertheless, 
this  refusal  should  not  be  decided  upon  without  extreme  caution,  for  it  is  seldom 
possible,  even  for  the  opponent,  to  know  beforehand  how  valuable  the  results  of 
the  inspection  may  be ;  and  the  presumption  should  always  be  against  a 
refusal  on  this  ground,  (c)  The  party  demanding  inspection  may  fairly  be 
required  to  give  prior  notice,  in  order  that  convenient  arrangements  may  be 
made  and  a  due  selection  of  expert  examiners  be  feasible,    {d)  If  the  plaintiff 


the  omnion  is  qaoted  ntpra);  S<nUh  Carolina: 
1901,  Easier  v.  K.  Co.  60  S.  C.  117,  38  S.  £.  258 
(physical  examination  of  the  plaintiff  refosed, 
because  of  no  statutory  power  to  order  it) ; 
Tennessee:  1900,  Arkansas  River  P.  Co.  v. 
Hobbs,  105  Tenn.  29,  58  S.  W,  278  (not  de- 
cided);  Texas:  1885,  International  &  6.  N.  .R. 
Co.  V.  Underwood,  64  Tex.  463,  466  (order  for 
inspection  by  three  disinterested  surgeons  and 
physicians  appointed  by  the  Court,  not  granted, 
oecanse  an  inspection  had  been  submitted  to ; 
general  question  reserved) ;  1888,  Missouri  P. 
R.  Co.  V.  Johnson,  72  id.  95,  101,  10  S.  W.  325 
(order  for  examination  by  the  opponent's  physi- 
cian, the  plaintiff  refusing  to  submit  for  him, 
but  consenting  to  submit  to  a  joint  examination 
by  his  own  and  any  other  physician,  not  granted 
on  tliese  facts ;  general  question  reserved) ;  1890, 
Gulf  C.  &  S.  F.  R.  Co.  V.  Norfleet,  78  id.  321, 324, 
14  S.  W.  703  (order  for  inspection  by  physicians 
appointed  by  the  Court,  remsed,  since  the  plain- 
tiff did  submit  to  an  examination  in  court ;  gen- 
eral question  reserved) ;  1898,  Chicago  R.  I.  &  T. 
R.  Co.  v.  Langston,  19  Civ.  App.  568,  47  8.  W. 
1027. 48  S.  W.  610  (a  plaintiff  who  has  exhibited 
his  limb  to  the  jury  may  be  compelled  to  submit 
it  to  inspection  by  defendant's  expert  witness) ; 
1899,  Chicago  R.  I.  &  T.  R.  Co.  v.  I^Angston,  92 
Tex.  709.  50  S.  W.  574,  51  id.  331  (defendant  is 
entitled  to  inspection  by  experts  selected  by  him- 
self,  the  plaintiff  having  exhibited  his  injuries  and 
offered  medical  testimony  about  them) ;  1903, 
Austin  &  N.  \V.  R.  Co.  v.  Cluck,  —  Civ.  App. 

—  ,  73  S.  W.  568  (R.  Co.  r.  Botsford,  U.  S.  fol- 
lowed) ;  1903,  Gulf  C.  &  S.  F.  R.  Co.  v.  Brown, 

—  id.  —  ,  75  S.  W.  807  (same) ;  United  States : 
1890,  Union  Pacific  R.  Co.  v.  Botsford.  141  U.  S. 
250,  11  Sup.  1000  (action  for  injuries  by  concus- 
sion of  the  brain,  etc.;  order  requiring  the  plaintiff 
to  submit  to  an  examination  in  a  proper  manner, 


the  defendant  alleging  that  he  had  no  other  evi- 
dence of  the  plaintiff^s  condition,  refused ;  the 
plaintiff*s  person  is  to  be  maintained  inviolate, 
and  no  inspection  can  be  compelled ;  the  prece- 
dents of  impotence  and  de  venire  conceded,  bat 
treated  as  obsolete  or  not  based  on  general  prin- 
ciple;  quoted  fupra) ;  1897,  niinois  Cent.  R. 
Co.  V.  Griffin,  25  C.  C.  A.  413,  80  Fed.  278  (rule 
in  the  Botsford  case,  applied)  ;  1899,  Camden  k 
S.  R.  Co.  i;.  Stetson,  177  U.  S.  172,  20  Sup.  617 
(Botsford  Case  approved;  but  here  the  New 
Jersey  law  allowmg  compulsory  examination 
was  held  applicable  to  a  Federal  trial  there); 
Vermont:  1896,  Bagley  v.  Mason,  69  Vt.  175, 
37  Atl.  285  (order  refused,  because  not  asked  for 
till  after  the  evidence  was  closed) ;  Washington : 
1899,  Lane  v.  R.  Co.,  21  Wash.  119,  57  Pac.  367 
(examination  by  experts  appointed  by  the  Court, 
in  trial  Courts  discretion,  may  be  ordered; 
quoted  supra) ;  1901,  Myrberg  v.  Baltimore  &  S. 
M.  &  R.  Co.,  25  id.  364, 65  Pac.  539  (examination 
not  ordered,  because  not  seasonably  asked  for) ; 
Wisconsin:  1884,  White  v.  R.  Co.,  61  Wis.  536, 
540,  21  N.  W.  524  (order  for  inspection  by  med- 
ical experts  of  the  opponent,  granted  ;  general 
power  affirmed) ;  1898,  O'Brien  v,  LaCrosse,  99 
id.  421,  75  N.  W.  81  (examination  cannot  be  re- 
Quired  as  of  right,  but  is  within  the  trial  Court's 
discretion ;  here,  a  refusal  to  order  an  examina- 
tion of  the  urine  and  bladder  by  catheter-insertion 
was  sustained) ;  1899,  Boelter  v.  Ross  Lumber 
Co.,  ia3  id.  324, 79  N.  W.  243  (plaintiff  had  sub- 
mitted to  one  examination  by  A-ray  process,  and 
had  been  accidentally  burned  ;  held,  no  error  in 
not  compelling  a  second  similar  examination). 

Distinguish  the  (question  whether  a  plaintiff 
may  vcluntarily  exhibit  his  injury  {ante,  §  1158). 

^*  The  so-called  "  indecency "  of  the  exhibi- 
tion is  of  itself  no  obstacle  {ante,  $2180). 
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refiises  to  submit  to  the  examination,  the  usual  process  of  contempt  appro- 
priate for  a  recalcitrant  witness  may  be  employed.^^  But  a  simpler  and  no 
less  effective  expedient  is  to  order  the  suit  dismissed  ;  for  this  sufficiently  pre- 
vents the  party  from  reaping  any  benefit  from  his  contumacy .^^  Further- 
more, if  the  Court  takes  neither  of  these  measures  (although  no  Court  ought 
for  a  moment  to  overlook  in  such  a  way  so  flagrant  a  contempt),  the  usual 
inference  (awfe,  §§  289,  291)  may  be  advanced  by  counsel  and  drawn  by  the 
jury,  from  the  failure  to  produce  this  evidence  in  the  plaintiff's  power,  that 
the  defendant's  allegations  about  it  are  true.^ 

Under  some  such  limitations  as  these,  the  compulsory  exhibition  of  the 
party's  body  will  now  be  ordered  in  the  greater  number  of  jurisdictions. 
Had  it  not  been  for  the  singular  notions  of  judicial  impotence  early  advanced 
in  New  York,  and  the  prestige  of  the  Court  whose  majority  pronounced  the 
opinion  in  XJ.  S.  v,  Botsford,  there  would  perhaps  to-day  have  been  a  unani-  . 
mous  concurrence  in  this  doctrine. 

§  2221.  Same :  (d)  Inapeotion  of  PremlBes  and  Chattels.  The  testimonial 
duty  for  witnesses  in  general  requires  disclosure  of  facts  in  any  and  every 
feasible  form,  including  such  evidence  as  is  available  through  inspection  of 
the  witness'  premises  and  chattels,  either  by  the  tribunal  itself  or  by  other 
witnesses  under  order  of  the  Court  {ante,  §  2194).  There  is  no  reason  why 
a  party  should  be  privileged  more  than  other  persons  in  this  respect.  Not 
only,  as  in  the  case  of  corporal  exhibition  {ante,  §  2220),  is  the  absence  of 
such  a  privilege  deducible  by  implication  from  the  statutes  making  parties 
compellable  generally ;  but  also  it  may  be  maintained  (as  in  the  case  of  cor- 
poral exhibition)  that  no  privilege  in  this  respect  was  ever  established  at 
common  law : 

1867,  Baldwin,  J.,  in  Thamburgh  v.  Saoage  M,  Co,,  7  Morris  Min.  R.  667,  680 :  «  Ought 
a  Court  of  equity,  in  a  mining  case,  when  it  has  been  convinced  of  the  importance  thereof 
for  the  purposes  of  the  trial,  to  compel  an  inspection  and  survey  of  the  works  of  the  par- 
ties, and  admittance  thereto  by  means  of  the  appliances  in  use  at  the  mine  ?  All  the  . 
analogies  of  equity  jurisprudence  favor  the  affirmative  of  this  proposition.  The  very  great 
powers  with  which  a  Court  of  chancery  is  clothed  were  given  it  to  enable  it  to  carry  out 
the  administration  of  nicer  and  more  perfect  justice  than  is  attainable  in  a  court  of  law. 
That  a  Court  of  equity,  having  jurisdiction  of  the  subject-matter  of  the  action,  has  the 
power  to  enforce  an  order  of  this  kind,  will  not  be  denied.  And  the  propriety  of  exer- 
cising;^ that  power  would  seem  to  be  clear,  indeed,  in  a  case  where,  without  it,  the  trial 
would  be  a  silly  farce.  Take,  as  an  illustration,  the  case  at  bar.  It  is  notorious  that  the 
facts  by  which  this  controversy  must  be  determined  cannot  be  discovered  except  by  an 
inspection  of  works  in  the  possession  of  the  defendant,  accessible  only  by  means  of  a  deep 
shaft  aud  machinery  operated  by  it.    It  would  be  a  denial  of  justice,  and  utterly  subver- 


^  Sanctioned  in  Schroeder  r.  R.  Co.,  la., 
supra. 

^*  Sanctioned  in  Schroeder  v.  K.  Co.,  la., 
Shepard  v.  R.  Co.,  Mo.,  Miami  &  M.  T.  Co.  v. 
Bailj,  Oh.,  Hess  v.  R.  Co.,  Pa.,  supra.  It  mar 
be  added  that  the  postponement  of  the  trial,  nntil 
the  plaintiff  consents  (as  saggested  in  one  case 
citea  su^ra)  is  a  half-hearted  method  which  is 
whoUy  indefenstfble.  If  the  plaintiff  is  reaUy 
Vrivileged,  it  is  a  denial  of  justice  to  postpone 


the  trial;  if  he  is  not,  the  Court  has  just  as 
much  power  to  dismiss  the  suit  as  to  postpone  it. 
"  1901,  B.  V.  B.,  Prob.  39  (nulhty  of  mar- 
riage) ;  1890,  Union  Pacific  R.  Co.  v.  Botsford, 
U.  S.  (cited  supra,  note  9) ;  1874,  Durgin  v.  Dan- 
ville, 47  Vt.  95,  105.  Contra:  1903,  Austin  & 
N.  W.  R.  Co.  V,  Cluck,  —  Tex.  Civ.  App.  — ^ 
73  S.  W.  568  (purportmg  to  follow  R.  Co.  n 
Botsford,  U.  S.). 
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sive  of  the  objects  for  which  Courts  were  created,  for  them  to  refuse  to  exert  their  power 
for  the  elucidation  of  the  very  truth  —  the  issue  between  the  parUes.  Can  a  Court  justly 
decide  a  cause  without  knowing  the  facts  ?  " 

There  are  numerous  instances  in  which  the  chancery  practice  plainly  denied 
any  privilege,  and  sanctioned  the  inspection  of  the  party-opponent's  premises 
and  chattels,  against  his  objection.^  On  the  other  hand,  in  the  common-law 
courts  proper,  there  was  an  inclination  to  refuse  such  orders,  apparently  on  the 
same  feeble  excuse  of  lack  of  power  put  forward  by  a  few  Courts  for  refusing 
to  compel  corporal  exhibition.'  There  is  even  more  reason  for  denying  a 
privilege  in  the  present  class  of  cases ;  and  it  would  be  regrettable  if  any 
modern  Court  should  palter  with  justice  by  recognizing  it.  Occasionally 
statutes  have  come  to  the  aid  of  the  Courts.^ 

§  2222.  (9)  Facts  against  One's  Interest  as  a  Witness  Interested  but  not  a 
Party  to  the  Suit.  When  the  party's  privilege  not  to  take  the  stand  against 
himself  prevailed  in  common-law  courts  (anU,  §  2218),  the  question  naturally 
arose  whether  in  civil  causes  a  person  not  a  party,  but  interested  in  the  event 
of  the  cause,  and  therefore  disqualified  to  testify  for  himself  (afUe,  §  576), 
was  also,  like  a  party,  privileged  from  being  called  against  himself ;  in  other 
words,  whether  the  privilege  was  coextensive  in  all  respects  with  the  disquali- 
fication, or  extended  to  parties  only.  After  some  uncertainty  in  the  English 
practice,  caused  by  Lord  Mansfield's  attempt  to  restrict  the  limitations  of  such 
privileges,^  it  was  finally  settled  in  the  United  States,  that  an  interested  wit- 

the  moet  conservative  judge  who  ever  sat  on 
the  bench).  Contra:  1879,  Grangers' Ins.  Co.  v. 
Brown,  57  Miss.  308  (insarance  npon  the  plain- 
tiff's husband ;  to  show  whether  his  skull  had 
been  trephined,  a  compulsory  exhumation  held 
proper  ii  necessary;  here  held  unnecessary); 
1869,  Com.  V.  Twitchell,  I  Brewst.  Pa.  551,  561 
(bloody  clothing,  etc.,  offered  by  the  prosecution ; 
defendant  held  entitled  to  have  his  expert  wit- 
nesses inspect  the  articles  in  the  presence  of  an 
officer  of  Court;  useful  opinion) ;  1896,  Ground- 
water V,  Washington,  92  Wis.  56,  65  N.  W.  871 
(seat  of  a  wagon  injured  in  a  highway;  inspec- 
tion held  allowable  in  trial  Courts  discretion). 

Distinguish  the  following:  1883,  McDonel  v. 
State,  90  Ind.  320, 321  (motion  for  production  in 
Court,  before  trial,  by  the  prosecuting  attorney, 
of  articles  in  the  State's  possession  as  evidence^ 
refused  for  lack  of  the  usual  affidavit). 

*  The  statutes,  which  usually  provide  also  for 
a  view  by  the  jury  or  an  inspection  before  trial, 
or  both,  are  collected  under  those  heads  (ante, 
§§  1 163, 1 862).  Some  of  the  statutes  and  of  the 
rulings  construing  them  point  out  expressly  the 
absence  of  a  privilege. 

1  1702,  Title  V.  Grevett,  2  Ld.  Raym.  1008 
("  a  roan  that  conveys  lands  niav  be  a  witness  to 

f)rove  he  had  no  title,  .  .  .  but  he  is  not  compel- 
able  to  give  such  evidence");  1779,  Cox  ». 
Whalley,  cited  10  East  399  (action  against  four 
persons  for  a  dinner  bill ;  another  of  the  diners, 
Seing  called  by  the  plaintiff  to  prove  the  services 
rendered,  claimed  a  privilege  as  interested,  but 
L.  C.  J.  Mansfield  "disallowed  the  objection  "). 
Then  followed,  in  1795,  Lord  Kenyon's  raling^ 


^  1814,  Earl  of  Macclesfield  v.  Davis,  3  Yes. 
&  B.  16  (motion  allowed  to  have  inspection  of  a 
chest  containing  heirlooms,  in  order  to  identify 
and  describe  the  articles) ;  1819-21,  Kynaston  i\ 
East  India  Co.,  3  Swanst.  248  ;  East' India  Co. 
V,  Kynaston,  3  Bligh  1.53  (quoted  ante,  §  1862; 
opinion  by  L.  C.  Eldon).  Numerous  other  cases 
impliedly  or  expressly  negativing  such  a  privi- 
lege will' be  found  antej  §  1862  (Inspection  before 
'I^ial),  §  1162  (View  by  Jury),  §2212  (Trade 
Secrets),  §  2194  (Testimonial  Duty). 

Distinguish  the  question  whether  an  officer's 
entry  upon  a  party's  premises  or  a  seizure  of  a 
chattel,  for  preservation  as  evidence,  under  a 
warrant,  is  tk  Justifiable  tresfxiss :  1895,  Newberry 
V.  Carpenter,  107  Mich.  567,  65  N.  W.  530, 
(impounding  an  exploded  boiler  pending  trial  of 
the  liability  for  the  explosion). 

*  Add  the  cases  cited  in  the  cross-references 
supra,  note  1 :  1848,  Twentyman  v.  Barnes,  2 
DeG.  &  Sm.  225  (inspection  by  experts  of  an 
alleged  altered  document ;  refused,  upon  an  un- 
dertaking to  produce  at  trial);  1840,  Leach  v. 
Swallow,  8  Dowl.  Pr.  201  (work  and  labor  on  a 
house ;  order  for  plaintiff's  witnesses  to  inspect 
the  work,  held  not  proper  against  the  defendant's 
consent);  1895,  Martin  v.  Elliot,  106  Mich.  130, 
63  N.  \V.  998  (sending  a  veterinary  surgeon  to 
examine  on  the  plaintiff's  premises  a  horse  said 
to  have  been  warranted  sound,  held  improper) ; 
1860,  Hunter  v.  Allen,  35  Barb.  42  (warranty  of 
a  watch ;  order  to  produce  the  watch,  refused ; 
"  it  would  be  a  new  feature  in  our  jurispru- 
dence ; "  this  unenlightened  utterance  was  made 
forty  years  after  the  above  ruling  by  Lor4  Eldon, 
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ness,  as  such,  had  not  the  privilege  of  a  party  ;  *  though  a  few  Courts  accorded 
the  privilege  where  under  reformed  pleadings  he  was  the  "real  party  in 
interest,"*  and  though  a  few  Courts,  conversely,  recognized  the  privilege 
where  he  was  a  nominal  party  though  not  really  interested.*  The  question 
has  no  importance  to-day,  since  the  statutes  abolishing  disqualification  by 
interest  (ante,  §  576)  and  making  parties  compellable  (ante,  §  2218) ;  but  it 
needs  to  be  mentioned  in  order  to  distinguish  it  from  the  larger  doctrine 
examined  in  the  next  section. 

§  2223.  (10)  Facts  involving  a  Civil  Liability  in  general,  independent  of  the 
Suit  at  Bar.  There  is  also  to  be  considered  a  doctrine,  now  completely  repu- 
diated, which  once  threatened  to  insinuate  itself  into  the  law,  and  survives 
only  as  a  source  of  misunderstanding  for  the  decisions  of  a  century  ago.  That 
doctrine  was  that  a  privilege  existed  not  to  disclose  facts  involving  a  civil 
liability  of  any  sort.  On  the  one  hand,  this  is  to  be  distinguished  from  the 
two  preceding  forms  of  privilege,  namely,  that  of  a  party-opponent  in  a  civil 
cause,  and  that  of  a  witness  interested  in  the  cause.  Those  two  might  exist 
without  the  present  one ;  yet  the  recognition  of  the  present  one  would  in- 


in  Bain  v.  Hargrmve,  partly  to  the  contrary, 
(cited  in  the  next  section) ;  and  then  Lord  Mel- 
viUe's  Case  and  the  statute  (cited  in  the  next 
section),  which  restored  Lord  Mansfield's  ruling 
in  effect ;  in  later  cases  the  question  could 
rarely  be  raised  :  1842,  Doe  v.  Date,  3  Q.  B.  608, 
617,  per  L.  C.  J.  Denman  (privilege  denied) ; 
1848,  R.  V.  Vickery,  12  id.  478  (collecting  earlier 
cases  at  common  law,  and  intimating  that  the 
interest  of  a  taxable  inhabitant  of  a  parish  made 
him  priylleged;  here  held  compellable  under  a 
statute). 

■  Connecticut:  1787,  Storrs  v.  Wetmore, 
Kirby  203  (joint  owner,  interested,  held  not  com- 
pellable) ;  1797,  Starr  v.  Tracy,  2  Root  528  (sim- 
ilar; but  an  interest  voluntarily  acquired  does 
not  protect) ;  Kentucky:  1823,  Gorham  v.  Carrol, 
3  Litt.  221  (assignor  of  note  in  suit,  held  not 
privileged);  1823,  Black  v.  Crozier,  ib.  226; 
1827,  Robinson  v.  Neal,  5  T.  B.  Monr.,  212, 216 ; 
1827,  Conover  v.  Bell,  6  id.  157;  Maryland: 
1826,  City  Bank  v.  Bateman,  7  H.  &  J.  104,  110, 
semble  (president  of  a  bank,  a  stockholder  and 
nominallv  a  party  in  his  corporate  capacity,  held 
not  privileged);  1828,  Stoddert  v.  Manning,  2 
H.  &  G.  147,  157  ("interest  in  the  event  of  the 
suit "  gives  no  privilege) ;  Massachusetts :  1809, 
Webster  v.  Lee,  5  Mass.  334,  336,  semble  (an  in- 
terested witness  may  object  to  testifying  against 
that  interest) ;  1810,  Appleton  i\  Boyd,  7  id.  131, 
134  (an  assignor  of  a  mortgage,  and  a  partner, 
not  compelled  to  testify  against  the  mortgagee, 
as  persons  interested  in  the  event  of  the  cause ; 
no  authority  cited) ;  1827,  DevoU  v.  Brownell,  5 
Pick.  448  (trustee  of  pernonalty,  compelled  to 
answer  on  scire  facias)  ;  1830,  Bull  o,  Loveland, 
10  id.  9,  12  (action  on  a  note;  one  holding  it  as 
security  for  advances,  held  compellable  to  testify 
against  his  interest ;  repudiating  Appleton  v. 
Boyd  ;  but  not  clearly  distinguishing  between 
the  privilege  of  a  civil  party  and  the  privilege 
against  selScrimination) ;  1839,  Com.  v.  Willard, 


22  id.  476  (preceding  case  approved) ;  Pennsyl- 
vania: 1818,  Baird  v.  Cochran,  4  S.  &  R.  397, 
400  (interested  witness,  not  a  party,  not  privi- 
leged); 1821,  Nass  V.  Vanswearingen,  7  id.  192, 
195  (same) ;  1842,  Ralph  v.  Brown,  3  W.  &  S. 
395,400  (same);  South  Carolina:  1818,  Lott  v. 
Burrel,  2  Mill  Const.  167  (privilege  denied); 
Tennessee :  1808,  Cook  v.  Corn,  1  Overt.  340  (in- 
terested witness,  held  privileged,  with  hesitation, 
upon  the  literal  woras  of  the  Constitution  ex- 
empting him  from  giving  ''evidence  against 
himself,"  though  the  clause  "  was  particularly 
intended  for  criminal  cases") ;  1809,  Stewart  v, 
Massengale,  ib.  479  (*'  An  interested  witness 
cannot  be  compelled  to  swear ;  it  is  a  privilege 
as  to  himself,  which  he  has  a  right  to  claim  ") ; 
1812,  Tatum  v.  Lofton,  Cooke  115  (foregoing 
doctrine  held  not  applicable  to  a  witness  who 
had  by  his  own  act  become  interested,  though  at 
first  not  interested) ;  1834,  Zollicoffer  v.  Turnej, 
6  Yerg.  297  (interested  witness  held  not  privi- 
leged, on  the  authority  of  Lord  Melville's  Case, 
vost,  §  2223 ;  Cook  v.  Corn  repudiated,  as  not 
oeing  a  direct  decision) ;  Vermont :  1828,  White 
V.  Everest,  1  Vt.  181,  189,  semhle  (no  privilege) ; 

1843,  Ward  v.  Sharp,  15  id.  115,  118  (same); 

1844,  Stevens  i;.  Whitcomb,  16  id.  121,  123 
(same).  Contra:  1849,  Holmes  i^.  Holloman,  12 
Mo.  536  (privilege  recognized).  Undecided: 
1806,  U.  S,  V,  Grundy,  3  Cr.  337,  338,  343,  355. 

»  1827,  Mauran  v.  Lamb,  7  Cow.  174,  177 
(action  on  a  check,  for  the  benefit  of  R. ;  R.  held 
not  compellable,  as  "  the  real  plaintiff  ") ;  1828, 
People  V.  Irving,  1  Wend.  20  ("  real  parties  in 
interest,"  held  not  compellable) ;  1843,  Henry  v. 
Bank  of  Salina.  5  Hill  N.  Y.  523,  526,  541  (ap- 
proving Mauran  v.  Lamb) ;  1828,  White  v, 
Everest,  1  Vt.  181,  189 ;  1844,  Stevens  v.  Whit- 
comb, 15  id.  121, 123. 

*  1833,  0 wings  v.  Low,  5  G.  &  J.  134,  146 ; 
1852,  Watts  i;.  Smith,  24  Miss.  77,  78;  1843, 
Tenney  i;.  Evans,  14  N.  H.  343,  348. 


d02d 


§  2223  SUNDRY  PEIVILEGED  TOPICa  [Chap.  LXXVI 

elude  the  preceding  ones,  i.  e.  a  privilege  for  facts  involving  a  civil  liability 
would  exempt  not  only  an  ordinary  witness  from  answers  on  incidental  facts 
of  that  nature^  but  also  a  party  and  an  interested  witness  from  any  answers 
in  the  cause.  As  a  matter  of  history,  the  privilege  for  a  civil  party  was  fully 
recognized  at  common-law,  as  also  to  a  limited  extent  the  privilege  for  an  in- 
terested witness ;  but  the  privilege  for  facts  of  civil  liability  independent  of 
the  suit  at  bar  never  prevailed  anywhere.  On  the  other  side,  this  supposed 
privilege  is  to  be  distinguished  from  the  privilege  against  facts  involving  a 
criminal  liability  (post,  §  2254) ;  indeed,  it  may  be  supposed  that  historically 
it  was  first  suggested  as  a  sort  of  extension  of  the  latter  privilege.  The  notion 
of  criminal  liability  was  well  settled  to  include  not  only  the  liability  to  im- 
prisonment or  fine  in  a  prosecution  under  the  name  of  the  Crown  or  the  State, 
but  also  such  other  liabilities  as  were  in  &ct  though  not  in  form  penal, —  as, 
for  example,  liability  to  a  penalty  recoverable  by  an  informer,  or  to  a  forfeit- 
ure prescribed  by  statute  or  by  contract  (post,  §§  2256,  2257);  and  a  willing 
judicial  mind  might  easily  see  an  opportunity  here  for  extension  by  analogy. 
The  present  pretended  doctrine  might  indeed  be  sufficiently  disposed  of  by 
treating  it  in  the  definition  of  matters  which  the  crimination-privilege  does 
910^  include.  Nevertheless,  whatever  its  origin  in  judicial  thought,  the  rela- 
tion in  principle  and  precedent  between  this  and  the  privileges  of  civil  par- 
ties and  interested  witnesses  mark  it  off  as  a  separate  thing.  It  falls  naturally 
on  the  border  line  between  the  long-abolished  common-law  privil^e  of  a 
civil  party  and  the  still  vigorous  privilege  against  self-crimination.  It  is  to 
be  thought  of  as  a  shadow  which  once  hovered  over  this  line,  but  has  long 
since  been  dissipated. 

What,  then,  was  the  history  of  this  wraith,  and  when  and  how  did  it 
arise  ?  This  much  is  fairly  certain,  that  it  was  never  seen  or  heard  of  till 
the  end  of  the  1700s.  By  that  time,  the  privilege  against  disclosing  self- 
criminating  facts  had  been  a  century  under  way  (post,  §  2250)  and  was  matter 
of  elementary  knowledge ;  it  was  understood  to  include  in  its  scope  the  pro- 
tection against  disclosure  of  matters  of  forfeiture  (post,  §  2256).  But  of  any 
extension  of  this  idea  of  punitive  forfeiture,  to  include  the  idea  of  ordinary 
civil  liability  to  perform  a  contract  or  pay  damages  for  a  tort,  or  the  like,  no 
trace  whatever  appears  until  1795,  when  Lord  Kenyon,  then  Chief  Justice  of 
the  King's  Bench  (since  1788,  when  Lord  Mansfield  had  retired),  came  forth 
with  a  broad  pronouncement  to  that  effect^  It  does  not  appear  that  he  had 
any  authority  for  this  notion.    But  naturally  his  view  produced  some  effect ; 

^  1795,  Bain  v.  Hargnve,  Peake,  Evidence,     to  make  himself   liable  to  a  criminal  proee- 

1,  note  (assumpsit  against  a  collecting  agent ;     cation  " ;  no  precedent  cited) ;  in  the  next  year, 

on  an  issne  of  payment,  the  payee,  not  a  party     he  hedged  slightly :  1796,  Doxon  v.  Uaigh,  1 


184,  note  (assumpsit  against  a  collecting  agent ;  cation  " ;  no  precedent  cited) ;  in  the  next  year, 
on  an  issne  of  payment,  the  payee,  not  a  party  he  hedged  slightly :  1796,  Doxon  v.  Uaigh,  1 
bat  a  fellow-clerk  of  the  defenaant,  was  asked     Esp.  409,  411   (L.  C.  J.  Kenton  "said  that 


whether  some  money  was  not  dae  from  some  generaUy  a  witness*  being  subjected  to  a  ciyil 

person  —  meaning  the  witness  —  to  the  plaintiff ;  right,  in  consequence  of  an  answer  to  a  question 

and,  on  objection.  Lord  Kenyon  said  *'  that  he  put  to  him,  would  not  warrant  him  in  refusing  to 

would  not  oblige  him  to  answer  any  question  answer,  as  the  rule  was  rather  confined  to  a  crimi- 

which  might  tend  to  charge    himself  with  a  nal  one;  but  a  witness  should  not  be  asked  a 

debt;  a  man  might  come  voluntarily  and  charge  question  which  might  charge  himself  obliquely 


himself  with  a  debt,  but  he  could  not  be  com*     by  his  answer,  where  there  could  otherwise  be 
peUed  to  charge  himself  civilly,  any  more  than     no  direct  evidence  or  charge  against  him  "). 
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and  that  effect  was  increased  upon  the  printing,  in  1801  (the  year  before  Lord 
£enyon's  death),  of  this  ruling  of  his  in  Mr.  Peake's  influential  treatise  on 
Evidence,  —  the  only  work  of  its  kind  in  England  since  Mr.  Justice  Buller's 
book  of  forty  years  before.  Before  long,  however,  this  novel  notion  was  for- 
tunately forced  upon  the  attention  of  the  judges  of  England  as  a  whole.  This 
happened  through  an  investigation,  in  1806,  by  impeachment  in  the  House  of 
Lords,  into  the  financial  scandals  connected  with  Lord  Melville  (Mr.  Dundas) 
and  the  management  of  the  war.  Upon  the  introduction  of  a  bill  to  compel 
answers  from  witnesses  and  to  hold  them  harmless  so  far  as  their  privilege 
was  thus  taken  away —  an  expedient  often  used  to  annul  the  self-crimination 
privilege  (post,  §  2281)  — ,  the  question  naturally  arose  whether  there  existed 
any  privilege  which  thus  stood  in  the  way  of  requiring  answers  on  matters 
involving  merely  a  civil  liability.  Upon  this  question  the  opinion  of  all  the 
judges  was  formally  asked.^  Their  answers  were  divided ;  but  the  majority 
of  nine  in  fourteen  included  the  most  weighty  names,  together  with  that  of 
Lord  Eldon,  then  temporarily  out  of  ofGice  but  sitting  as  peer ;  ^  and  the  three 
of  longest  experience  took  occasion  to  express  emphatically  their  polite  aston- 
ishment at  the  pretension  to  this  new  privilege  : 

1806,  L.  C.  Erskine,  in  the  Debate  on  Lord  MelviUe^s  Casey  Hans.  Pari  Deb.  Ist  ser., 
YI,  249,  said  that  "  he  had  been  for  seven-and-twenty  years  engaged  in  the  duties  of  a 
laborious  profession,  and  while  he  was  so  employed,  he  had  the  opportunity  of  a  more  ex- 
tensive experience  in  the  courts  than  any  other  individual  of  his  time.^  It  was  true  that 
in  the  profession  there  had  been,  and  there  now  were,  men  of  much  more  learning  and 
ability  than  he  would  even  pretend  to ;  but  success  in  life  often  depended  more  upon 
accident,  and  certain  physical  advantages,  than  upon  the  most  brilliant  talents  and  pro- 
found erudition.  It  was  very  singular  that,  during  these  twenty-seven  years,  he  had  not 
for  a  single  day  been  prevented  in  his  attendauce  on  the  courts  by  any  indisposition,  or 
corporeal  infirmity.  Within  much  the  greater  part  of  this  period,  he  had  been  honoured 
by  a  gown  of  precedency,  and  in  consequence  of  this  privilege,  had  not  only  been  engaged 
in  every  important  cause,  but  had  conducted  causes  of  this  description  during  that  period 
in  the  court  of  King's  Bench.  .  .  .  Although  his  experience  was  equal  not  only  to  any 
individual  judge  on  the  bench,  but  to  all  the  judges,  with  their  collective  practice ;  yet, 
he  never  knew  a  single  objection  to  have  been  taken,  to  an  interrogatory  proposed,  because 
the  reply  to  it  would  render  the  witness  responsible  in  a  civil  suit.  It  was  true,  that  in 
Mr.  Peake's  book,  which  had  been  frequently  cited  on  the  present  occasion,  there  was  a 
note  by  which  it  should  appear  that  an  objection  of  this  kind  had  been  taken  by  the  late 


<  1806.  Lord  MelviUe's  Trial,  Peake,  Evi- 
dence, 184,  note  (Qaestions  put  to  the  judges : 
^  1.  Whether  according  to  law  a  witness  can  be 
required  to  answer  a  question  relevant  to  the 
matter  in  iBsne,  the  answering  which  has  no 
tendency  to  accnse  himself,  bat  the  answering 
which  may  establish  or  tend  to  establish  that 
he  owes  a  debt  recoyerable  by  civil  suit  ?  2. 
Whether  according  to  law  a  witness  can  be  re* 
quired  to  answer  a  question  relevant  to  the  issue, 
the  answering  of  which  woald  not  expose  him 
to  a  criminal  prosecution,  bat  might  expose  him 
to  a  civil  suit  at  the  instance  of  His  Maiestj  for 
the  recovery  of  profits  derived  ]>y  him  from  the 
use  or  application  of  public  money  contrary  to 
law?") 

'  1806,  Feb.  and  Mar.,  Lord  Melville's  Case, 


Witnesses'  Indemnity  Bill,  Hansard's  ParL  De- 
bates, 1st  ser.,  vol.  Vl,  pp.  170,  222,  234,  249 
(to  the  qaestions  just  quoted  the  answer  was 
"Yes,"  by  eight  juoges,  outton,  B.,  Graham,  B., 
Chambre,  J.,  Le  fianc,  J.,  Heath,  J.,  Mac- 
donald,  C.  B.,  Ellenboroi^h,  C.  J.  of  K.  B., 
Erskine,  L.  C,  with  Lord  Eldon ;  and  "  No,"  by 
five  judges,  Grose,  J.,  Lawrence,  J.,  Rooke,  J., 
Thompson,  B.,  and  Mansfield,  C.  J.  of  C.  P.; 
the  opinions  of  this  majority  seem  to  have  been 
treated  as  carrying  conclosive  wei|^ht;  their 
tenor  was,  in  general,  that  the  pnvilege  ex- 
tended only  to  *'  such  questions  as  would  expose 
him  to  a  criminal  prosecution  or  to  a  penalty  or 
forfeiture"). 

^  Erskine's  amiable  egotism  may  be  seen  in 
this  exordium. 
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Chief  Justice  Kenyon;  but,  notwithstanding  his  high  opinion  of  the  minute  accuracy  and 
great  learning  of  that  reporter,  he  thought  he  had,  in  this  instance,  been  guilty  of  a  mis- 
take, on  two  grounds ;  Ist,  because  he  [Erskine]  himself  had  been  counsel  in  the  cause» 
and  had  no  recollection  of  the  circumstance ;  2dly,  because,  if  that  note  were  correct,  Lord 
Kenyon  must  have  been  guilty  of  an  obvious  contradiction  of  his  own  principles  and  sen- 
timents, as  they  appeared  even  on  the  face  of  tiie  same  report.  .  .  .  Notwithstanding 
some  difference  of  opinion  among  high  authorities,  among  persons  for  whom  he  had  the 
greatest  veneration,  yet  he  could  not  help  thinking  that  the  law  itself  was  unembarrassed 
from  these  contradictions.  He  considered  it  so  far  precise,  clear,  and  perspicuous,  that  it 
was  necessary  no  new  law  should  be  promulgated,  otherwise  than  in  the  form  of  a 
declaratory  law,  by  which  it  should  be  announced  what  had  been  the  law,  what  was  the 
law,  and  what  ought  to  be  the  law,  and  what  shall  be  the  law  of  the  land  as  to  this 
important  particular." 

These  deliverances  before  the  House  of  Lords  disposed  forever  in  England 
of  the  sprouting  heresy.*  Though  a  statute  was  immediately  passed  to  re- 
move the  doubt,^  it  was  plainly  understood  to  be  declarative  of  the  law,  and 
not  alterative,  and  has  always  been  so  treated.^ 

In  the  United  States,  the  news  of  the  doubt  came  naturally  enough  to  the 
Courts  of  some  jurisdictions  in  the  early  days ;  *  but,  with  practical  una- 
nimity, the  same  reception  was  given  to  it,  and  the  pretended  privilege  was 
wholly  repudiated.*    For  the  past  two  generations,  this  has  been  a  settled 


*  The  truth  seems  to  have  been  that  the 
minority,  the  sapporters  of  this  snppoied  privi- 
lege, reflected  merely  the^  preinaice  of  that 
reactionary  and Jealons  portion  of  the  profeasion 
which,  led  by  L.  C.  J.  Kenyon,  had  set  itself 
stiffly  against  any  doctrine  bearing  the  ap|)royal, 
or  pnt  forward  as  settled  by  the  sanction  of 
Lord  Mansfield;  his  liberal  views  on  this  snb- 
ject  are  seen  in  Cox  v,  Whalley  (cited  ante, 
§  2222,  note  1 ) ;  this  attitude  of  Lord  Kenyon 
has  been  elsewhere  noticed  {antet  §  1858).  In 
this  instance,  it  would  seem  that  when  Lord 
Kenyon,  in  the  case  of  Bain  v.  Hargrave  {supra, 
note  1),  had  committed  himself,  probably  with- 
out much  reflection,  to  the  privilege  in  question, 
his  followers,  notably  Justices  Grose,  Lawrence, 
and  Rooke,  came  to  stand  by  it  obstinately,  as  if 
the  credit  of  Lord  Kenyon's  memory,  and  of  the 
movement  he  represented,  were  involved. 

*  Sir  Samuel  Romilly's  argument  for  this 
bill,  set  forth  in  his  diary  (Life,  3d  ed.,  II,  9) 
was  a  forceful  one. 

^  The  act  was  offered  as  a  "  Bill  for  Declar- 
in|^  the  Law  with  respect  to  Witnesses  being 
Liable  to  Answer"  (Hans.  Pari.  Deb.,  1st  ser., 
VI,  401,  421,  486,  502,  525,  753,  768).  The 
statute  was  as  follows :  1806,  St.  46  Geo.  Ill,  c. 
37  ("  Whereas  doubts  have  arisen  whether  a  wiu 
ness  can  by  law  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering 
of  which  has  no  tendency  to  accuse  himself  or 
to  expose  him  to  any  penalty  or  forfeiture,  but 
the  answering  of  whicn  may  establish  or  tend 
to  establish  that  he  owes  a  debt  or  is  otherwise 
subject  to  a  civil  suit  at  the  instance  of  His 
Majesty  or  of  some  other  person  or  persons,  Be 
it  therefore  declared,  That  a  witness  cannot  by 
law  refuse  to  answer  a  question  relevant  to  the 
matter  in  issue,  the  answering  of  which  has  no 


tendency  to  accuse  himself  or  to  expose  him  to 
penalty  'or  forfeiture  of  any  nature  whatsoever, 
by  reason  only  or  on  the  sole  ground  that  the 
answering  of  snch  question  may  establish  or 
tend  to  establish  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit  either  at  the 
instance  of  His  Majesty  or  of  any  other  person 
or  persons  ") ;  1808,  R.  v.  Wobum,  10  East  395 
(pauper  settlement;  an  inhabitant  of  the  de- 
fendant parish,  refusing  to  testify  for  the  plain- 
tiff parish,  held  not  compellable;  the  statute 
declared  not  to  apply  to  the  party's  privilege, 
and  the  inhabitant  oeing  in  substance  a  party). 
Similar  statutes  exist  in  Canada :  Can.  Evi- 
dence Act  1893,  §  5,  as  amended  by  St.  1898,  c. 
53  (no  person  is  to  be  excused  on  the  ground 
that  his  answer  "  may  tend  to  establish  his  lia- 
bility to  a  civil  proceeding  at  the  instance  of  tlie 
Crown  or  of  any  person  *^;  remainder  as  quoted 
post,  §  2281) ;  Man.  Rev.  St.  1902,  c  57,  §  .*► 
(like  Can.  St.  1893,  c.  31,  §  5) ;  N.  Br.  ConsoL 
St.  1877,  c.  46,  §  I  (similar  to  St.  46  Geo.  IV). 

*  The  questions  and  the  answers  in  Lord 
Melville's  Case  became  known  to  the  profession 
in  America  by  their  publication  in  Hall's  Jour- 
nal of  American  I^aw,  I,  223 ;  they  appear  not 
to  have  been  elsewhere  printed  at  tne  time,, 
except  in  later  editions  of  Peake  on  Evidence. 

•  Ky.:  1823,  Gorham  v.  Carrol,  3  Litt.  221 
(liability  on  a  note) ;  1827,  Robinson  v,  Neal,  & 
T.  B.Monr.212,2l6;  La,:  1819,  Planters' Bank 
V.  Geor^,  6  Mart.  670,  673  (no  privilege  for 
matters  involving  liability  to  a  civil  suit) ;  Md. . 
1818,  Taney  v.  Kemp,  2  H.  &  J.  348  (no  privi- 
lege as  to  answers  wnich  "  may  expose  him  to  a 
civil  action  ") ;  1826,  City  Buik  v.  Bateman,  7 
id.  104,  111  (same) ;  1828,  Stoddert  v.  Manning. 
2  H.  &  G.  147,  157  (same);  1829,  Naylor  ir. 
Semmes,  4  G.  &  J.  273,  276  (same) ;  Mass,  t 
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point  in  the  law  of  evidence.  That  this  is  as  it  should  be,  cannot  be  doubted. 
The  recognition  of  such  a  privilege  would  be  not  only  an  unendurable  obstruc- 
tion to  the  search  for  truth,  but  also  a  gross  anomaly  in  principle  : 

1830,  Euffirij  J.,  in  Jones  v.  Lanier ^  2  Dey.  480 :  "  Since  the  jurisdiction  of  equity  hath 
arisen  to  enforce  disoovery,  the  privilege  [of  a  party  at  common  law]  not  to  testify  against 
one's  self  is  nominal,  so  far  as  respects  mere  liabilities  for  debts.  Discoveries  thus  ob- 
tained by  compulsion  and  on  oath  are  constantly  used  in  trials  at  law,  as  other  admissions 
of  the  party ;  and  the  only  limitation  or  discovery  in  equity  is  that  it  shall  not  extend  to 
crimes,  nor  to  charge  one  with  a  penalty  nor  incur  a  forfeiture.  If  then  a  person  may  be 
compelled  to  testify  indirectly  against  himself  in  a  suit  at  law  then  actually  pending,  would 
it  not  be  strange  that  he  should  be  protected  from  doing  so  against  another  because  he 
might  thereby  expose  himself  to  a  future  civil  action  ?  That  would  make  the  protection 
operate  quite  differently  from  the  original  purpose  of  it.  .  .  .  The  effect  would  be  that 
when  the  protection  can  be  of  immediate  and  direct  service  to  him  for  whom  it  was  created, 
it  shall  be  unavailing ;  but  when  it  operates  chiefly  to  the  advantage  of  a  third  person,  it 
shall  be  in  force.  This  is  a  complete  perversion  of  the  principle,  and  shows  that  the  rule 
of  exclusion  ought  not  to  exist." 


1827,  Devoll  v.  Brownell,  5  Pick.  448  (trustee  of 
personalty,  compelled  to  answer  as  to  a  fraada- 
lent  conyeyaDce,  on  scire  facias^  since  the  privi- 
lege *'  does  not  relate  to  queBtiuns  of  property  ") ; 
1830,  BaU  V.  Loveland,  10  id.  9,  12  (St.  46  Geo. 
Ill,  treated  as  a  declaratory  act ;  a  witness  held 
compellable  to  answer  an^  matter  that  may 
"adversely  affect  his  pecuniary  interest," other- 
wise than  to  "expose  him  to  criminal  prosecu- 
tion or  tend  to  subject  him  to  a  penalty  or 
forfeiture  ") ;  1839,  Com.  v.  WiJlard,  22  id.  476 
(preceding  case  approved) ;  N.  H.:  1825,  Copp 
V.  Upham,  3  N.  U.  159  (no  privilege  as  to  lia- 
bility to  a  civil  suit ;  here,  tne  fact  of  a  debt) ; 
N,  Y.:  1827,  Maaran  r.  Lamb,  7  Cow.  174, 177 
(approving  the  statute  46  Geo.  III.  as  declarar 
tory) ;  N.  C:  1830,  Jones  i;.  Lanier,  2  Dev. 
480  (no  privilege  for  mat,terB  involving  liability 
to  a  civil  suit) ;  1845,  Harper  v.  Barrow,  6  Ired. 
30,33  (Jones  v,  Lanier  approved);  Oh.:  1828, 
Cox  V.  Hill,  3  Oh.  411,  424  (liability  to  a  civil 
action  is  not  the  subject  of  a  privilege) ;  Pa. : 
1818,  Baird  v.  Cochran,  4  S.  &  R.  397,  400, 
ttembie  (no  privilege  for  liability  to  a  civil  suit) ; 
1821,  I^ass  V,  Yanswearingen,  7  id.  192,  195 
(same)  ;  1842,  Ralph  v.  Brown,  3  W.  &  S.  395, 
400  (same) ;  Tenn. :  1834,  ZoUicoffer  v.  Turney, 
6  Terg.  297,  301  (no  privilege  for  matters  in- 
volving liability  to  a  dvil  suit) ;  Vt. :  1843, 
Ward  r.  Sharp,  15  Vt.  115,  11^  (Lord  Mel- 
ville's Case  approved).  Contra ;  1821,  Benjamin 
r.  Hathaway,  3  Conn.  528,  532  (privilege  not  to 
testify  to  a  debt,  recoenized ;  going  upon  the 
mistaken  authority  of  the  rulings  as  to  interested 


witnesses,  ante^  §  2222;  here  the  witness,  a 
sheriff,  was  asked  for  testimony  as  to  his  lia- 
bility to  a  penalty  for  a  false  return,  and  the 
Court's  remark  was  obiter);  1827,  Northrop  v. 
Hatch,  6  id.  361,  364  (preceding  case  approved). 
Statutes  have  sometimes  covered  the  subject : 
Alaska  C.  C.  P.  1900,  §  675  (like  Or.  Annot. 
C.  §  847) ;  Cal.  C  C  P.  1872,  §  2065  (no  privi- 
lege for  a  question  whose  "  answer  may  estab- 
lish a  claim  against  himself");  Ida.  Rev.  St. 
1887,  §  6091  (hke  Cal.  C.  C.  P.  §  2065) ;  la. 
Code  1897,  §  4611  (no  privilege  for  an  answer 
merely  subjecting  to  "civil  habilitv");  Mich. 
Comp.  L.  1897,  §  10179  (no  privilege  for  an 
answer  tending  to  establish  "  toat  each  witness 
owes  a  debt  or  is  otherwise  subject  to  a  civil 
snit") ;  Mo.  Rev.  St.  1899,  §  4660  (no  privilege 
from  answering  a  relevant  question  on  the 
CTound  that  the  answer  may  tend  to  establish 
"  that  such  witness  owes  a  debt  or  is  otherwise 
subject  to  a  civil  suit ") ;  Nebr.  Comp.  St.  1899, 
§5910  (no  privilege  "upon  the  mere  ground 
that  he  would  thereby  be  subjected  to  a  civil  lia- 
bility") ;  Nev.  Gen.  St.  1885,  §  3416  (like  Cal. 
C.  C.  P.  §  2065) ;  N.  Y.  C.  C.  P.  1877,  §  837  ("  A 
competent  witness  shall  not  be  excused  from 
answering  a  relevant  question  on  the  ^onnd 
only  that  the  answer  may  tend  to  estabush  the 
fact  that  he  owes  a  debt  or  is  otherwise  subject 
to  a  civil  suit");  Or.  Annot.  C.  1892,  §  847 
(like  Cal.  C.  C.  P.  §  2065) ;  Utah  Rev.  St.  1898, 
§  3431  (like  Cal.  C.  C.  P.  §  2065) ;  Wis.  Stats. 
1898,  §  4077  (substantially  like  N.  T.  C  C.  P. 
§837). 
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Tone  A  (canHnued)  :  PRIVILEGED  TOPICS. 

Sub-topic  II:  PRIVILEGE  FOR  ANTI-MARITAL  FACTS 
(HUSBAND  OR  WIFE  TESTIFYING  AGAINST  THE  OTHER), 


I 


1.  In  general. 

2227.  History  of  the  Privilege. 

2228.  Policy  of  the  PriTilege. 


2.  Who  ia  prohibited  as  Hnaband 

or  Wife. 

§  2230.  Panunonr ;  Void  Ifaniage. 
I  2281.  BigamoDB  liarriage ;  DSpaled  Mar- 
riage. 

8.  What  ia  prohibited  aa  Teatimony. 

§  2232.  Extrajudicial  Admiasioiia  of  Wife  or 
HuBband ;  Agent's  Admissions. 
§2233.  Hearsay;  Production  of  Docaments. 

4.  What  Teatimony  ia  Anti-BffaritaL 

§  2234.  Testimony  against  Husband  or  Wife 
not  a  Party ;  Greneral  indole. 

§  2235.  Same :  Sundry  Applications  of  the 
Bme  (Bankruptcy,  Adultery,  etc). 

S  2236.  Same :  Co-indictees  and  Co4efend- 
ants. 


1 2237.  Testimony  against  Hosband  or  Wife 
Deceased  or  DiToroed.| 

6.  Antl-lCarital  Teatimony  admitted 
Bzceptionally. 

I  2239.  At  Common  Law,  by  Necessity  (In- 
juries to  the  Spouse,  b^  Battery,  Abduction, 
Adultery, Fraud,  and  the  like ;  Divorce ;  "Crimes 
against  the  Other  "). 

I  2240.  Under  Statutory  Exceptions  (Sepa- 
rate Estate,  Agency,  etc). 

6.  Bzerciae  of  the  Privilege. 

2241.  Whose  is  the  Privilege. 

2242.  Waiver  of  the  Privile^. 


2243.  Inference  from  Exercise  of  the  Privi- 


lege. 


7.  Statutory  Ghangea. 


S  2245.  Statutory  Abolition,  Express  or  Im- 
plied. 


§  2227.  Hiatory  of  the  Privilege.  The  history  of  the  privilege  not  to 
testify  against  one's  wife  or  husband  is  involved,  like  that  of  civil  parties 
{ante,  §  2217),  in  a  tantalizing  obscurity.  That  it  existed  by  the  time  of 
Lord  Coke  is  plain  enough ;  but  of  the  precise  time  of  its  origin,  as  well  as 
the  process  of  thought  by  which  it  was  reached,  no  certain  record  seems  to 
have  survived.  What  is  a  little  curious  is  that  it  comes  into  sight  about 
the  same  time  as  the  disqualification  of  husband  and  wife  to  testify  ou  one 
another's  behalf  (ante,  §  600) ;  for  the  two  have  no  necessary  connection  in 
principle,  and  yet  they  travel  together,  associated  in  judicial  phrasing,  from 
almost  the  beginning  of  their  recorded  journey. 

This  much,  however,  may  be  fairly  assumed,  that  the  privilege  existed 
before  the  disqualification;  for  in  what  is  apparently  the  earliest  explicit 
ruling,  in  1580,  the  wife's  testimony  on  her  husband's  behalf  is  treated  as 
receivable,  while  his  privilege  to  keep  her  from  testifying  against  him  is 
apparently  sanctioned.^  Moreover,  the  privilege  is  recognized  more  than  once 
in  the  next  half  century ;  *  but  there  appears  no  ruling  upon  a  wife's  disqualifi- 

^  1580,  Bent  v.  Allot,  Cary  135  (a  defendant  pressed  if  he  did  not  suffer  her  examination 

havine   examined    his  wife   in  chancery,  the  for  the  plaintiff). 

plaintiff  was  aUowed  a  subposna  against  her,  *  1613,  Anon.,  1  Brownlow47  ("By  theoom- 

(he  examination  for  the  husband  to  be  sup-  mon  law  she  shaU  not  be  examined"  against 
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cation  during  that  whole  period,  nor  for  some  time  thereafter.^  In  searching 
for  analogies  to  throw  light  upon  this  treatment  of  marital  testimony,  we  are 
left  without  significant  traces.  The  rules  for  deed-witnesses  afford  no  pre- 
cedents. The  ordinary  witness,  who  had  only  within  two  generations  become 
a  common  figure  in  jury-trials,  was  plainly  not  subject  to  any  disqualifica- 
tions whatever  before  this  same  period  of  the  Elizabethan  reign  (ante,  §  575), 
though  he  was  not  compellable  (ante,  §  2190),  so  that  it  is  not  strange  that 
no  clue  is  to  be  found  in  this  field.  Moreover,  in  the  testimonial  rules  of 
the  ecclesiastical  law,  which  in  general  obtained  in  chancery,  and  might  thus 
have  been  naturally  drawn  upon  for  analogies,  the  disqualifications  of  wit- 
nesses included  not  only  a  wife  but  also  all  members  of  the  family,  together 
with  dependents  and  servants  ;^  yet  the  practice  of  the  Chancellor  and  of  the 
common-law  judges  never  disqualified  any  but  the  wife,^  and  never  privileged 
any  but  the  wife.*  To  suppose,  therefore,  a  borrowing  of  the  ecclesiastical 
rule  is  to  suppose  that  its  naturally  connected  details  were  deliberately  sepa- 
rated and  were  in  part  rejected ;  and  this  again  compels  us  to  account  for 
the  discrimination  against  a  wife. 

Possibly  the  true  explanation  is,  after  all,  the  simplest  one,  namely,  that 
a  natural  and  strong  repugnance  was  felt  (especially  in  those  days  of  closer 
family  unity  and  more  rigid  paternal  authority)  to  condemning  a  man  by 
admitting  to  the  witness-stand  against  him  those  who  lived  under  his  roof, 
shared  the  secrets  of  his  domestic  life,  depended  on  him  for  sustenance,  and 
were  almost  numbered  among  his  chattels.  In  a  day  when  the  offence  of 
petit  treason  by  a  wife  or  a  servant  —  violence  to  the  head  of  the  house- 
hold—  was  still  recognized,  it  would  seem  unconscionable  that  the  law  itself 
should  abet  (as  it  were)  a  testimonial  betrayal  which  came  close  enough  to 
petit  treason,  and  should  virtually  permit  a  wife  to  cause  her  husband's 
death.''  This  process  of  thought  (though  it  leaves  unexplained  the  com- 
pellability of  a  son)  is  at  least  consistent  with  several  features  of  the  situa- 
tion namely,  with  the  half -recognition  of  a  privilege  against  servants' 
testimony,  with  the  fact  that  the  early  cases  all  deal  with  the  privilege  for  a 
wife's  testimony  against  her  husband  (not  the  husband's  against  the  wife). 


him ;  here,  in  hankrnptcj  proceedings).  In 
1623,  the  St  21  Jac.  1,  c.  19,  §  6,  expressly 
altered  this;  and  its  language  seems  to  show 
that  the  privilege  is  a  new  thing:  ("And 
whereas  hj  the  former  laws  .  .  .  some  doabt 
hath  been  made  whether  the  commissioners 
have  power  to  examine  the  wives  of  bankrupts 
touching  the  same  [concealment  of  goods],  .  .  . 
for  clearing  therefore  the  said  doubt  and  aroid- 
in^  the  inconreniences  aforesaid,  .  .  .  [the  com- 
missioners may]  examine  upon  oath  the  wife 
and  wives  [!]  of  all  and  every  such  bankrupt  for 
the  finding  out  and  discovery  of  the  estate 
[concealed  by  tbem]  .  .  .  [and  the  wife]  shall 
incur  sudi  danger  and  penalty  for  not  coming 
before  the  said  commissionerBYas  other  persons 
do]/' 

'  Coke  mentions  it  in  1628  (quoted  infra); 
but  there  are  no  rulings  for  some  time  tnere- 


after,  beginning  about  Charles  II's  reign :  ante, 
i  600;  infra,  notes  S-12. 
«  Ante,  S  600. 

*  Ante,  §  600. 

*  1613,  Anon.,  1  Brownlow  47  (a  son  is 
bound  to  reveal  his  father's  treason;  but  a 
wife  is  not  bound  to  discover  her  husband's). 
The  following  case  seems  to  stand  alone :  1631, 
Lord  Audle/s  Trial,  3  How.  St.  Tr.  401,  402 
(bv  the  judges,  "in  like  manner  [to  a  wife],  a 
villain  mi^ht  be  a  witness  af^ainst  his  lord  in 
such  cases  [of  injury  done  to  him  by  the  lord  "] ; 
Lord  Audley  in  his  speech  exclaims,  "  Woe  to 
that  man,  whose  servants  should  be  allowed 
witnesses  to  take  away  his  life!"). 

^  Compare  Lord  Audley's  exclamation,  quoted 
supra,  and  the  general  notion  then  prevalent  as 
to  a  privilege  for  confidential  matters  {post, 
§§  2285,  2290). 
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and  with  the  fact  that  the  privilege  is  recorded  for  half  a  century  before  the 
disqualification  is  mentioned. 

The  disqualification  is  not  found  until  Coke's  treatise  appears.  Whether 
its  subsequent  career  is  to  be  credited  wholly  to  his  creation  is  perhaps  a 
matter  for  speculation.^  At  any  rate,  in  1628  he  couples  in  the  same  sentence 
both  privilege  and  disqualification : 

1628,  Sir  Edward  Coke,  Commentary  apon  Littleton,  Qb:  **He  that  loseth  liberam 
legem  becometh  infamoua  and  can  be  no  witnesse;  or  if  the  witnease  be  an  infidell,  or  of 
non-sane  memory,  or  not  of  discretion,  or  a  partie  interested,  or  the  like.  But  often- 
times a  man  may  be  challenged  to  be  of  a  jury  that  cannot  be  challeng^ed  to  be  a  wituesse, 
and  therefore,  though  the  witnesse  be  of  the  neerest  alliance  or  kindred,  or  of  oounsell,  or 
tenant,  or  servant  to  either  partie,  or  any  other  exception  that  maketh  him  not  infamous, 
or  to  want  understanding  or  discretion,  or  a  partie  in  interest,  though  it  be  proved  true, 
shall  not  exclude  the  witnesse  to  be  swome.  .  .  .  Note,  it  hath  been  resolved  by  the 
justices  that  a  wife  cannot  be  produced  either  against  or  for  her  husband,  qua  sunt  dwE 
animce  in  came  una ;  and  it  might  be  a  cause  of  implacable  discord  and  dissention  between 
the.hnsband  and  the  wife,  and  a  meane  of  great  inconvenience;  but  in  some  cases  women 
are  by  law  wholly  excluded  to  bear  testimony,  as  to  prove  a  man  to  be  a  villain." 


In  Coke's  pronouncement,  the  privilege  is  stated  in  absolute  terms.  Never- 
theless, it  was  already  well  understood  to  be  subject  to  some  exceptions  in 
criminal  cases.*  In  civil  cases,  it  appears  to  have  been  generally  assumed  to 
be  already  conceded ;  ^^  although  some  sort  of  doubt  hung  over  it  in  this 
respect  for  more  than  a  century.^^  By  the  end  of  the  1600s,  the  existence 
of  the  privilege  in  general  is  plain  enough  in  both  civil  and  criminal  cases ;  ^ 
and  the  doubt,  after  all,  never  had  any  chance  of  surviving  in  the  face 
of  Coke's  authority,  and  has  left  no  mark  upon  the  law  and  no  serious 
controversy  in  the  records.  On  the  whole,  then,  the  privilege  may  be  said 
to  have  been  understood  to  exist  in  some  shape  before  the  end  of  the  1500s, 
and  to  have  been  firmly  established  by  the  second  half  of  the  1600s. 


*  Because  he  cites  as  aathority  a  ruling  of 
10  Jac.  1, 1.  «.  1613,  which,  however,  was  appar- 
ently the  case  in  Browolow,  cited  supra,  and 
asserted  the  privilege  alone. 

•  1631,  Lord  Audley's  Trial,  3  How.  St.  Tr. 
401,  402,  414  (the  judges  resolved  that  the  wife 
might  be  a  witness  against  her  husband  for 
rape  upon  her,  instigated  by  him;  "for  she 
was  the  party  wronged ;  otherwise  she  might  be 
abused  " ;  *'  in  civil  cases  the  wife  may  not  [wit- 
ness against  him],  but  in  a  criminal  cause  of  this 
nature,  where  the  wife  is  the  party  aggrieved, 
and  on  whom  the  crime  is  committed,  sne  is  to 
be  admitted  a  witness  against  her  husband"). 
In  the  following  report  of  this  case,  the  privi- 
lege is  denied  for  criminal  cases  in  general: 
1631,  Lord  Audley's  Case,  Hutton  11.5  ("It  was 
resolved  that  in  case  of  a  common  person  be- 
tween party  and  party  she  could  not  [be  a  wit- 
ness]," '*  but  betwreen  the  King  and  tiie  party, 
upon  an  indictment,  she  may,  although  it  con- 
cerns the  feme  herself").  This  explains  the 
meaning  of  the  doubts  later  expressed  {post, 
§  2239)  by  some  judges  as  to  the  law  of  Lord 
Audley's  Case. 


*•  1580,  Bent  v.  Allot;  1613,  Anon.;  1681, 
Lord  Audley's  Trial;  cited  supra. 

"  1784,  Bentley  v.  Cooke,  3  Dong.  422 
(assumpsit  by  woman  as  feme  sole ;  R.,  being 
called  by  defendant  to  prove  her  married  to 
him,  was  excluded,  by  three  judges,  on  the 
ground  that  there  was  a  genenil  rule  for  all 
cases ;  BuUer,  J.,  doubted,  because  "  as  to  the 
general  rule,  I  find  it  only  in  criminal  cases"). 

"  Cases  cited  post,  §  2239,  and  the  follow- 
ing :  1684,  L,  C.  J.  Jeffreys,  in  I.Adv  Ivy's  Trial, 
10  How.  St.  Tr.  555,  644  ("  By  the  law  the  hus- 
band cannot  be  a  witness  against  his  wife,  nor 
a  wife  against  her  husband,  to  charge  them 
with  anything  criminal ;  except  only  in  cases  of 
high  treason.  This  is  so  known  a  common  rule 
that  I  thought  it  could  never  have  borne  any 
question  or  debate");  1688,  Cole  v.  Gray,  2 
Vern.  79  (bill  for  account  by  children  of*  the 
defendant's  wife  by  a  former  husband ;  the  wife 
was  examined  for  the  plaintiff  as  to  the  amount 
of  her  first  husband's  estate ;  but  L.  C.  Jeffreys 
*'  disallowed  her  evidence  and  declared  the  wife 
could  not  be  a  witness  against  her  husbiuid  "). 
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§  2228.  Policy  of  the  Prlvttege.  The  record  of  judicial  ratiocination  de* 
&iing  the  grounds  and  policy  of  this  privilege  forms  one  of  the  most  curious 
and  entertaining  chapters  of  the  law  of  evidence.  It  is  curious,  because  the 
variety  of  ingenuity  displayed,  in  the  invention  of  reasons  ex  post  facto,  for  a 
rule  so  simple  and  so  long  accepted,  could  hardly  have  been  believed,  but  for 
the  recorded  utterances.  It  is  entertaining  (if  any  error  in  the  law  can  ever 
be  entertaining),  because  of  its  exhibition  of  the  subtle  power  of  cant  over 
reason,  and  of  the  solemn  absurdity  of  explanations  which  do  not  explain 
and  of  justifications  which  do  not  justify,  and  because  of  the  fantastic  spec-  ' 
tacle  of  a  fundamental  rule  of  evidence,  which  never  had  a  good  reason  for 
existence,  surviving  none  the  less  through  two  centuries  upon  the  strength 
of  certain  artificial  dogmas,  —  pronouncements  wholly  irreconcilable  with 
each  other,  with  the  facts  of  life,  and  with  the  rule  itself,  and  yet  repeatedly 
invoked,  with  smug  judicial  positiveness,  like  magic  formulas,  to  still  the 
spectre  of  forensic  doubt.  No  one  of  these  supposed  reasons  was  ever  logically 
carried  out  in  the  enforcing  of  the  rule ;  no  one  of  them  represented  a  sound 
cause  for  its  existence ;  and  no  one  of  them,  in  all  probability,  reproduced 
the  motives  or  sentiments  which  actually  served  for  the  original  acceptance 
of  the  rule  in  the  1500s.  Yet  they  passed  current,  —  one  here  and  one 
there ;  one  for  this  judge,  another  for  that  judge.  They  did  not  tally,  to  be 
sure ;  but  they  were  identical  in  this,  that  they  were  put  forth  as  dogmas, 
and  were  always  expected  to  be  unhesitatingly  accepted.  That  the  rule  of 
privilege  existed,  all  were  agreed.  That  it  had  some  good  reason  for  exist- 
ence, all  were  equally  agreed.  To  name  that  good  reason  precisely  was  a 
matter  of  much  less  consequence.  Perhaps  the  question  did  not  deserve  a 
plain  answer.  And  so,  after  all,  the  inquisitive  little  Peterkin  at  the  bar, 
questioning  too  rashly  the  postulates  and  the  platitudes  of  the  Caspars  of 
the  profession,  had  to  be  satisfied  with  what  was  vouchsafed. 

This  singular  condition  of  the  law  may  perhaps  be  laid  to  the  blame  of 
Lord  Coke.  He  it  was  who  struck  the  first  false  note.  He  mouthed  a  few 
Latin  words  of  mediaeval  scholasticism,  and  suggested  a  consideration  doubt- 
ful in  its  morality  and  narrow  in  its  view  of  human  nature ;  and  his  suc- 
cessors seem  to  have  been  satisfied  not  to  improve  upon  this  example. 
Uninstructed  by  worthy  judicial  suggestions,  professional  and  public  opinion 
has  been  slow  to  appreciate  and  to  repudiate  the  fallacies  of  the  rule.  The 
various  reasonings  by  which  the  support  of  the  rule  has  been  attempted 
have  of  course  had  different  vogues,  —  some  rather  at  one  time  and  in  one 
court,  some  in  others.  But  almost  every  one  of  the  chief  arguments  had 
appeared  in  England  by  the  early  1800s ;  after  that  time,  there  is  usually 
mere  repetition.  The  following  passages  will  serve  fairly  to  represent  the 
leading  types  of  argument: 

1680,  Hale,  L.  C.  B.,  Pleas  of  the  Grown,  11,  279 :  "[Man  and  wife]  are  disabled  in 
Tespect  of  the  civil  unity  of  their  persons.'* 

1696,  Sir  JoAn  Fenxoick'a  Trial,  in  the  House  of  Commons,  13  How.  St.  Tr.  582;  Sir 
T.  Powis  (for  the  accused) :  "  Now  what  any  man*s  wife  says  cannot  be  made  use  of 
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against  M"i^  as  nothing  that  she  says  or  does  ean  be  made  nse  of  for  him;  and  by  the 
same  role  of  jostioe  it  cannot  be  made  use  of  against  him,  for  otherwise  the  mle  wonld 
be  unequaL"  Sir  B.  Shower  (for  the  aocnsed) :  **  The  actions  of  a  wife  cannot  be  evi- 
denoe  for  nor  against  her  husband,  .  .  .  and  that  for  the  economy,  the  danger  mi^i 
follow  in  cases  of  matrimony  and  families." 

1736,  Hardmeke,  L.  C.  J.,  in  Barker  y.  DimB,  Lee  eas.  t  Haidwieke,  264 :  "  The 
reason  why  the  law  will  not  suffer  a  wife  to  be  a  witness  for  or  against  her  hnsband  is  to 
preserve  the  peace  of  families.'' 

1767,  BuOer,  J.,  Trials  at  Nisi  Prins,  286 :  <'  Husband  and  wife  cannot  be  admitted  to 
be  witness  for  each  other,  because  their  interests  are  absolutely  the  same ;  nor  against 
each  other,  because  contrary  to  the  legal  policy  of  marriage." 

1768,  Sir  William  BUju^one^  Commentaries,  I,  448:  *' If  they  were  admitted  to  be 
witnesses  for  each  other,  they  would  contradict  one  maxim  of  the  law,  nemo  in  propria 
causa  testis  esse  debet;  and  if  against  each  other,  they  would  contradict  another  maxim, 
nemo  tenetur  seipsum  accusare,^* 

1792,  Kenyony  L.  C.  J.,  in  DaoiM  v.  Dinwoody,  4  T.  B.  678:  <<  Their  being  so  nearly 
connected,  they  are  supposed  to  have  such  a  bias  on  their  minds  that  they  are  not  to  be 
permitted  to  give  eridence  either  for  or  against  each  other." 

1839,  Irvin^  J.,  in  Mills  v.  U.  S„l  Pinney  73,  75  (excluding  a  husband  called  on  % 
charge  of  his  wife^s  adultery) :  **  The  fact  here  sought  to  be  proved  by  the  husband,  to 
wit,  the  marriage  of  himself  and  the  accused  (or  plaintiff  in  error)  was  so  important 
that  without  it  the  prosecution  must  fail,  and  his  wife  though  once  accused  would  then 
stand  acquitted  before  the  world.  But  suffer  or  coinpel  him  to  testify,  and  indelible 
disgrace  may  be  fixed  upon  his  family  and  he  be  made  the  subject  of  the  deepest  mortifi- 
cation which  a  sensitive  being  can  endure,  w  .  .  Is  a  policy  so  fraught  with  mischief  to 
those  delicate  relations  of  society  to  be  established  ?    Surely  not.'* 

1867,  Campbell,  J.,  in  Knowles  v.  Peojde,  15  Mich.  408,  413  :  '<It  is  very  manifest  that 
the  rule  which  prevents  a  wife  from  being  compelled  to  testify  against  her  husband  is 
based  on  principles  which  are  deemed  important  to  preserve  the  marriage  relation  as  one 
of  full  confidence  and  affection ;  and  that  this  is  regarded  as  more  important  to  the  public 
welfare  than  that  the  exigencies  of  lawsuits  should  authorize  domestic  peace  to  be  disre^ 
garded  for  the  sake  of  ferreting  out  some  fact  not  within  the  knowledge  of  strangers.  .  .  . 
The  power  of  declining  to  call  such  a  witness  is  not  reserved  to  protect  from  awkward 
disclosures,  but  out  of  respect  to  the  better  feelings  of  humanity,  which  impel  all  right- 
minded  persons  to  shrink  from  any  needless  exposure  to  the  ordeal  of  a  public  examina- 
tion of  persons  who  would  be  unnatural  and  unworthy  if  they  did  not  feel  a  very  strongs 
bias  in  favor  of  their  consorts." 

1868,  Sharswoodj  J.,  in  Pringle  v.  Pringle,  59  Pa.  281,  288 :  '<  Nothing  is  better  settied 
than  that  wherever  the  wife  is  interested,  the  husband  cannot  be  a  witness ;  not  on  the 
score  of  his  interest,  for  he  may  preclude  himself  from  any  by  a  release,  or  may  have  done 
so  by  a  settlement  to  her  separate  use;  but  entirely  on  the  ground  of  public  policy.  It  ia 
necessary  to  preserve  family  peace  and  maintain  that  full  confidence  which  ought  to  sub- 
sist between  husband  and  wife.'' 

1875,  Mr.  Evarts,  arguing,  in  Tilton  v.  Beecher,  N.  Y.,  Abbott's  Rep.  II,  49  (objecting^ 
to  the  admission  of  the  plaintiff  in  an  action  of  criminal  conversation) :  **  The  common 
law  has  said,  great  as  is  the  interest  of  tlie  administration  of  justice,  all-powerful  as  it 
should  be,  to  draw  into  court  all  evidence  that  can  speak  the  truth  withiu  the  rules 
of  evidence,  yet  the  administration  of  justice  was  made  for  society,  not  society  for  the 
administration  of  justice ;  and  there  are  certain  institutions  of  society  lying  at  the  base 
of  our  civilization,  sustaining  the  whole  fabric  of  its  prosperity,  its  purity,  its  dignity,  and 
its  strength,  which  must  not  be  undermined,  or  corrupted,  or  disfigured,  or  defiled,  under 
the  notion  that  in  the  administration  of  justice  the  truth  must  be  sought  in  every  quarter 
and  from  every  witness.  Thus  the  great  minds,  leg^lative  and  judicial,  the  great  moral- 
ists, the  great  religious  teachers,  have  all  combined  to  say  that  there  axe  certain  limita 
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imposed  by  the  nature  of  human  Booiety  in  the  fabric  as  it  is  constituted,  for  our  defense 
and  protection,  that  cannot  be  overpassed.  .  .  .  When  the  common  law  says  that  a  man 
and  his  wife  are  one,  or,  in  Lord  Coke's  language,  <  two  souls  in  one  person  '  —  it  is  said 
no  man  shall  put  asunder  those  who  are  thus  joined  together,  and,  least  of  all,  in  the 
name  of  law,  shall  the  administration  of  justice  pull  and  tear  asunder  this  conjugal  rela- 
tion by  the  step  of  the  sheriff  or  the  precept  of  the  judge  that  compels  one  to  come  and 
betray  the  other.  It  is  not,  when  the  question  comes  before  the  Court,  so  much  the  in- 
terest,  or  the  duty,  or  the  particular  circumstances  of  the  individual  case  of  marriage  that 
are  thus  brought  up  for  attention,  as  the  institution  itself." 

Most  of  these  reasons  do  not  call  for  particular  dissection;  their  very 
statement  is  void  of  force.  Some  of  these  utterances,  such  as  the  invocation, 
by  Lord  Coke  and  Lord  Hale,  of  the  unity  and  identity  of  married  persons, 
are  merely  appeals  to  a  fiction,  which  cannot  serve  as  a  reason.  Others, 
such  as  the  phrase  of  Mr.  Justice  BuUer  about  the  "  legal  policy  of  marriage,'^ 
are  nothing  but  definitions  of  ignotum  per  ignotius.  Still  others  are  irrele- 
vant,—  such  as  Mr.  Justice  Blackstone's  reference  to  the  privilege  against 
self-crimination.  Others,  again,  confuse  the  present  privilege  with  the  dis- 
qualification, and  also  with  the  privilege  for  confidential  communications. 
The  disqualification  of  husband  and  wife  to  testify  in  each  other's  behalf 
rests  on  reasons  wholly  independent  of  their  privilege  not  to  testify  against 
each  other  {ante,  §  601),  and  yet  many  of  the  earlier  judges  put  forward 
some  reason  for  the  not  testifying  "  for  or  against  each  other,"  as  though  the  two 
rules  were  identical  in  policy.  So,  too,  the  privilege  for  confidential  commu- 
nications is  not  only  quite  different  in  scope,  hut  stands  upon  its  own  suffi- 
cient grounds  {post^  §  2332)  ;  and  yet  the  reason  for  it  is  often  advanced  as 
if  it  supported  the  present  privilege. 

Of  the  reasons  which  call  for  serious  consideration,  there  seem  to  be  distin- 
guishable no  more  than  two.  (a)  The  first  of  these  is  the  argument  so  often 
repeated  in  the  more  modem  opinions  (though  ranging  back  also  among  the 
oldest  of  the  arguments),  namely,  the  danger  of  caving  dissension  and  of 
''  disturbing  the  peace  of  families."  Of  this  it  may  be  premised,  to  be  sure, 
that  no  manner  of  attempt  was  ever  made  by  any  Court  to  enforce  this  reason 
logically,  and  thus  to  test  the  accuracy  of  its  utterance.  For  example,  in  the 
very  case  ^  in  which  Mr.  Justice  Grose  purported  by  this  rule  to  safeguard 
the  ineffable  domestic  peace,  the  husband  had  long  before  absconded  and 
married  another  wife ;  so  that  the  learned  judge's  application  of  this  reason 
exposed  him  to  the  citation  of  a  proverbial  expression  about  stable-doors. 
But,  if  we  are  to  ignore  the  futility  of  appealing  to  a  reason  which  is  never 
allowed  in  practice  to  be  logically  applied,  and  are  to  treat  it  as  a  serious 
argument,  the  answer  is,  first,  that  the  peace  of  families  does  not  essentially 
depend  on  this  immunity  from  compulsory  testimony,  and,  next,  that  so  far 
as  it  might  be  affected,  that  result  is  not  to  be  allowed  to  stand  in  the  way 
of  doing  justice  to  others.  When  one  thinks  of  the  multifold  circumstances 
of  life  that  contribute  to  cause  marital  dissension,  the  liability  to  give 
unfavorable  testimony  appears  as  only  a  casual  and  minor  one,  not  to  bo 

^  1788,  B.  o.  Cliviger,  2  T.  R.  263,  269. 
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exaggerated  into  a  foundation  for  so  important  a  rule.  It  is  incorrect  to 
assume  that  there  exists  in  the  normal  domestic  union  an  imminent  danger 
of  shattering  an  ideal  state  of  harmony  solely  by  the  liability  to  testify 
unfavorably.  Moreover,  the  significance  of  the  argument  is  that  if  Doe 
has  committed  a  wrong  against  Boe,  and  Doe's  wife's  testimony  is  needed 
for  proving  that  wrong,  Doe,  the  very  wrongdoer,  is  to  be  licensed  to  with- 
hold it  and  thus  to  secure  immunity  from  giving  redress,  because,  forsooth. 
Doe's  own  marital  peace  will  be  thereby  endangered,  —  a  curious  piece  of 
policy,  by  which  the  wrongdoer's  own  interests  are  consulted  in  determining 
whether  justice  shall  have  its  course  against  him.  This  alone,  without 
further  following  into  the  details  of  the  reasoning,  will  serve  to  exhibit  that 
argument's  fallacy,  (b)  A  second  reason,  having  some  plausibility,  and  well 
expressed  in  the  language  of  Mr.  Justice  Irvin  and  Mr.  Justice  Campbell, 
comes  in  substance  to  this,  that  there  is  a  natural  repugnance  in  every 
fair-minded  person  to  compelling  a  wife  or  husband  to  be  the  means  of 
the  other's  condemnation,  and  to  compelling  the  culprit  to  the  humiliation 
of  being  condemned  by  the  words  of  his  intimate  life-partner.  This  reason, 
if  we  reflect  upon  it,  is  at  least  founded  on  a  fact ;  and  it  seems  after  all  to 
constitute  the  real  and  sole  strength  of  the  opposition  to  abolishing  the 
privilege.  Let  it  be  confessed,  then,  that  this  feeling  exists,  and  that  it 
is  a  natural  one.  But  does  it  suffice  as  a  reason  for  the  rule?  In  the 
first  place,  it  is  not  more  than  a  sentiment  It  does  not  posit  any  direct 
and  practical  consequences  of  evil.  It  is  much  the  same  reason  that  any 
one  might  give  for  abolishing  the  office  of  hangman  in  the  jail  or  the  business 
of  spies  in  a  war.^  In  the  next  place,  it  exemplifies  that  general  spirit  of 
sportsmanship  which,  as  elsewhere  seen,'  so  permeates  the  rules  of  procedure 
inherited  from  our  Anglo-Norman  ancestors.  The  process  of  litigation  (many 
learned  judges  agree)  is  a  noble  kind  of  sport ;  and  certain  rules  of  fair  play 
should  never  be  overstepped.*  One  of  these  is  to  give  something  of  a  start 
to  the  victim  of  the  chase,  to  follow  him  by  certain  rules,  and  to  respect  his 
feelings  so  far  as  may  be.  This  complicates  the  sport,  and  adds  zest  for  the 
pursuers  by  increasing  the  skill  and  art  required  by  them  for  success.  The 
expedient  of  convicting  a  man  out  of  the  mouth  of  his  wife  is  (let  us  say) 
poor  sport,  and  we  shall  not  stoop  to  it.  Such  is  the  theory  and  the  senti- 
ment of  sportsmanship.  The  answer  to  it  is  the  answer  that  has  had  to  be 
made  for  all  the  instances  of  its  invocation,  namely,  that  litigation  is  not  a 
game,  and  that  the  law  can  never  afford  to  recognize  it  as  such ;  that  the  law, 
moreover,  does  not  proceed  by  sentiment,  but  aims  at  justice.  This  generality 
would  perhaps  never  be  disputed ;  but  in  actual  argument  the  constant  ten- 
dency is  to  confuse  sentiment  with  reason.    A  learned  judge,  for  example,^ 

*  One  may  note  here  the  inconsisteucy  of  the  '  Ante,  §  1845,  post,  §  2251. 

law  in  concedinfi^  the  privilege  for  the  testimony  *  Snch  was  the  language  of  Mr.  (later  L.  (X 

of  wife  or  husband  against  each  other,  but  in  J.)  Denman,  ouoted  z>05f,  §  2251. 
ignoring  it  for  the  testimony  of  parent  and  *  In  Knowles  r.  People,  quoted  supra. 

child,  brothers  and  sisters,  which  equally  involve 
the  tender  sentiments  of  domestic  fife. 
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refuses  to  compel  this  testimony  for  the  mere  sake  of  "  ferreting  out "  the 
facts.  Why  sneer  at  the  investigation  of  truth,  by  the  innuendo  of  "  ferret- 
ing," as  though  some  petty  and  dishonorable  practice  were  involved  ?  This 
argument  by  innuendo  is  typical  enough  of  much  of  the  reasoning  in  support 
of  the  present  privilege.  Let  us  face  the  fact  that  when  a  party  appears  in 
a  court  of  justice,  charged  with  wrong  or  crime,  the  unavoidable  and  solemn 
business  of  the  Court  and  the  law  is  to  find  out  whether  he  has  been  guilty 
of  the  wrong  or  the  crime ;  that  the  State  and  the  complainant  have  a  right 
to  the  truth.;  and  that  this  high  and  solemn  duty  of  doing  justice  and  of 
establishing  the  truth  is  not  to  be  obstructed  by  considerations  of  sentiment, 
in  this  respect  any  more  than  in  others.  So  far  as  any  recorded  utterance 
has  yet  been  found,  no  logical  argument  advanced  for  the  present  privilege 
has  ever  risen  to  a  higher  level  than  an  appeal  to  these  same  considerations 
of  sentiment 

It  is  with  Jeremy  Bentham  that  we  begin  to  find  (in  this  instance  as  in  so 
many  others)  the  reaction  appearing  against  this  illogical  and  unfounded 
doctrine  of  the  common  law ;  and  his  arguments  have  not  failed  to  find 
(though  more  slowly  than  in  most  other  instances)  a  deserved  acceptance  in 
enlightened  professional  opinion.  The  following  passages  serve  to  illustrate 
the  variety  of  reasoning  that  has  helped  thus  far  to  bring  about  the  abolition 
of  the  privilege  in  a  moderate  number  of  jurisdictions :  ^ 

1827,  Mr.  Jeremy  Bentham^  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  IV,  c.  Y  (Bow- 
ring^s  ed.  vol.  VH,  pp.  481  ff.):  "  *  Hard,*  *  hardship,'  *  policy,'  *  peace  of  families,' 
'absolute  necessity,'  — some  such  words  as  these  are  the  vehicles,  by  which  the  faint 
spark  of  reason  that  exhibits  itself  is  conveyed.  There  are  the  leading  terms,  and  these 
are  all  you  are  furnished  with ;  and  out  of  these  you  are  to  make  an  applicable,  a  dis- 
tinct and  intelligible  proposition,  as  you  can.  .  .  .  [As  to  the  '  policy '  of  the  situation,  it 
is  precisely  the  opposite;  for]  if  a  man  could  not  carry  on  schemes  of  injustice,  without 
being  in  danger,  every  moment,  of  being  disturbed  in  them,  and  (if  that  were  not  enough) 
betrayed  and  exposed  to  punishment  by  his  wife,  Injustice  in  all  its  shapes,  and  with  it 
the  suits  and  the  fees  of  which  it  is  prolific,  would,  in  comparison  with  what  it  is  at 
present,  be  rare.  I^t  us,  therefore,  grant  to  every  man  a  licence  to  commit  all  sorts  of 
wickedness,  in  the  presence  and  with  the  assistance  of  his  wife ;  let  us  secure  to  every  man 
in  the  bosom  of  his  family,  and  iii  his  own  bosom,  a  safe  accomplice ;  let  us  make  every 
man's  house  his  castle  ;  and,  as  far  as  depends  upon  us,  let  us  convert  that  castle  into  a 
den  of  thieves!  Two  men,  both  married,  are  guilty  of  errors  of  exactly  the  same  sort, 
punishable  with  exactly  the  same  punishment.  In  one  of  the  two  instances  (so  it  hap- 
pens) evidence  sufficient  for  conviction  is  obtainable,  without  having  recourse  to  the  testi- 
mony of  the  wife.  While  the  one  suffers  —  capitally,  if  such  be  the  punishment,  —  to  what 
use,  with  what  consistency,  is  the  other  to  be  permitted  to  ti'iumph  in  impunity  ?  .  .  .  A 
rule  like  this,  protects,  encourages,  inculcates  fraud.  •  For  falsehood,  positive  falsehood, 
is  but  one  modification  of  fraud ;  concealment,  a  sort  of  negative  falsehood,  is  another ; 
I  mean,  concealment  of  any  facts  of  which,  for  the  protection  of  their  rights,  individuals 
or  the  public  have  a  right  to  be  informed.  ...  By  authorizing  an  individual  to  conceal 
it,  in  a  case  in  which  it  is  not  so  much  as  pretended  that  its  mischievonsness  is  in  the 
smallest  degree  less  than  in  other  cases,  it  at  once  protects  and  encourages  two  different 
acts,  of  the  mischievousness  and  criminality  of  which  it  shows  itself  sufficiently  sensible 

^  For  the  history  of  the  legislation,  see  potty  §  2245. 

3041 


§2228  PRIVILEGED  TOPICS.  [Chaf.  LXXVn 

onoUier  oeeaaoiii;-*-tlie  prineip«l  crime,  and  that  eoneealmeni  of  it,  which,  when  the  let 
•o  ooDcealed  b  criminal,  is  itself  a  crime.  .  .  .  [Aa  to  the  danger  of  <  diaaeosion,']  if  the 
diaMnaion  were,  in  the  natnie  of  the  caae,  so  implacable  as  the  argoment  mi^xMea,  it 
aboold,  oonsiBtently  apeaking,  operate  as  a  motive  with  the  law  to  prescribe,  rather  than 
exclude,  this  source  of  information.  *  If  I  attempt  this  crime,  it  may  happen  to  my 
wife,  from  whom  I  cannot  hope  to  conceal  it,  to  be  called  npon  to  bear  witness  against 
me ;  and  then,  — even  if  I  shonld  escape  from  the  punishment  of  the  law,  — the  pain  of 
seeing,  in  the  partner  of  my  bed,  the  once  piDbabie  instrument  of  my  destruction,  will 
nerer  leave  me.  .  .  .  Oh!  but  think  what  must  be  the  suffering  of  my  wife,  if  compelled 
by  her  testimony  to  bring  destruction  on  my  head,  by  disclosing  my  crimes ! '  — '*  Think  ? ' 
answered  the  legislator :  *  Tes,  indeed  I  think  of  it ;  and,  in  thinking  of  it,  what  I  think 
oi  besides,  is,  what  you  ought  to  think  of  it.  Think  of  it  as  part  of  the  punishment  which 
awaits  you,  in  case  of  your  plunging  into  the  paths  of  guilt.  The  more  forcible  the  im- 
pression it  makes  upon  you,  the  more  effectually  it  answers  its  intended  purpose.  Would 
yon  wish  to  save  yourself  from  it  ?  it  depends  altogether  upon  yourself ;  preserve  your  in- 
nocence ! '  To  the  legislators  of  antiquity,  the  married  state  was  an  object  of  favour;  they 
regarded  it  as  a  security  for  good  behaviour ;  a  wife  and  children  were  considered  as  being 
(what  doubtless  they  are  in  their  own  nature)  so  many  pledges.  Such  was  the  policy  of 
the  higher  antiquity.  The  policy  of  feudal  barbarism,  of  the  ages  which  gave  birth  to 
this  immoral  rule,  is  to  convert  that  sacred  condition  into  a  nursery  of  crime.  The 
reason  now  given  was  not,  I  suspect,  the  original  one.  Drawn  from  the  principle  of 
utility,  though  from  the  principle  of  utility  imperfectly  applied,  it  savours  of  a  late  and 
polished  age.  The  reason  that  presents  itself  as  more  likely  to  have  been  the  original 
one  is  the  grimgribber  nonsensical  reason,  —  that  of  the  identity  of  the  two  persons  thus 
connected.  Baron  and  Feme  are  one  person  in  law.  On  questions  relative  to  the  two 
matrimonial  conditions,  this  quibble  is  the  fountain  of  all  reasoning."  ^ 

1853,  Commissioners  of  Common  Law  Procedure^  Second  Report,  13 :  ''A  more  difficult 
question  [than  that  of  admitting  them  in  each  other's  favor]  arises  when  we  proceed  to 
consider  whether  it  should  be  made  competent  to  an  adverse  party  to  call  a  husband  or 
wife  as  witness  against  one  another.  The  case  would  no  doubt  be  of  rare  occurrence ; 
when  it  did,  it  would  in  the  greater  number  of  instances  be  where  husband  and  wife  have 
separated  and  are  on  bad  terms  with  one  another.  In  such  cases  the  mischief  appre- 
hended from  the  interruption  of  domestic  happiness  becomes  out  of  the  question.  But 
suppose  the  husband  and  wife  living  together  on  the  usual  terms ;  here  the  identity  of 
interest  between  them  will  deter  an  adverse  party  from  calling  one  against  the  other,  ex- 
cept under  very  peculiar  and  pressing  circumstances  and  when  the  fact  to  be  proved  is 
certain  in  its  character  and  clearly  within  the  knowledge  of  the  witness.  .  .  •  But  if 
there  be  such  a  fact  in  the  knowledge  of  one  of  two  married  persons,  so  material  to  the 
cause  of  the  adverse  party  as  to  make  it  worth  his  while  to  run  the  risk  of  calling  so 
hostile  a  witness,  it  becomes  matter  of  very  serious  consideration  whether  justice  should 
be  allowed  to  be  defeated  by  the  exclusion  of  such  evidence.  It  is  clear  that  nothing  but 
an  amount  of  mischief  outbalancing  the  evil  of  defeated  justice  can  warrant  the  exclusion 
of  testimony  necessary  to  justice.  What,,  then,  is  the  mischief  here  to  be  apprehended? 
The  possibility  of  resentment  of  a  husband  against  a  wife  for  testifying  to  facts  preju- 
dicial to  his  interest.  But  it  is  obvious  that  such  resentment  could  only  be  felt  by  per- 
sons prepared  to  commit  perjury  themselves  and  to  expect  it  to  be  committed  in  their 
behalf.  Such  instences,  we  believe,  would  be  very  rare ;  and  we  do  not  think  that  a  re- 
gard to  the  feelings  of  individuals  of  this  class,  or  the  amount  of  mischief  likely  to  arise 
from  a  disregard  of  them,  is  sufficient  to  compensate  for  the  loss  which  in  many  cases 
may  result  from  the  exclusion  of  the  evidence.  .  .  .  The  conclusion  to  which  the  fore- 
going observations  leads  us  is  that  husband  and  wife  should  be  competent  and  compellable 

"^  Mr.  Bentham's  arguments  have  been  re-     makes  also  a  powerful  presentation:  rirca  1823, 

Seated  in  Chief  Justice  Appleton's  treatise  on     Edward  Livingston,  lutrodactory  Report  to  the 
yidence,  c.  IX  (1860).  Another  of  his  disciples     Code  of  Evidence  (Works,  ed.  1872, 1,  456  ff.). 
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to  give  eyidence  for  and  against  one  another  on  matters  of  fact  as  to  which  either  could 
now  be  examined  as  a  party  in  the  cause.*' 

1875,  Mr.  Beach,  arguing  for  the  defendant,  in  TUton  y.  Beecher,  N.  Y.,  Abbott's  Rep., 
n,  87  (answering  the  argument  of  Mr.  Eyarts,  quoted  supra) :  "  I  agree,  sir,  that  the  law 
cherishes  with  tenderness  the  family  and  the  home ;  and  well  it  is,  sir,  that  it  should;  for  I 
agree  too  with  mj  learned  friend  that  upon  them  rests  the  true  foundation  of  every  well- 
regulated  society  and  goyemment.  ...  I  agree  that  no  society  or  goyemment  can  stand 
—  yirtuously  stand  —  except  upon  the  maintenance  of  the  sanctity  and  the  virtue  of  the 
domestic  circle.  So  I  agree  too,  sir,  that  there  is  much  of  beauty  and  sacredness  in  the 
idea  of  unity  attached  to  the  marriage  relation.  .  .  .  But  are  we  to  forget  that  in  what 
is  called  the  progress  of  civilization  that  idea  has  been  mangled  and  defaced?  Are  we  to 
be  blind  to  the  l^slation  of  the  present?  Are  we  to  ignore  the  fact  that  all  these  ideas 
have  been  exploded  and  destroyed  by  what  I  deem  the  vandalism  of  modern  legislation? 
In  1848  that  unity  was  effectually  impaired  [by  the  property  statutes].  .  .  .  Now  she  may 
get  out  into  the  world  and  barter  and  trade  and  tussle  with  the  energies  of  commercial 
and  business  life.  Once  her  true  sphere  was  in  the  domestic  circle  and  around  the  hearth- 
stone, cultivating  those  tender  sentiments  and  qualities  which  were  at  once  her  grace  and 
glory,  but  to-day  by  the  voice  and  power  of  legislation  she  is  ushered  into  the  busy  scenes 
of  life,  and  becomes  an  active  and  independent  actor  in  all  its  struggles.  The  counsel 
says  this  idea  of  unity,  this  consecration  of  the  domestic  circle,  can  not  be  torn  by  the 
rude  hand  of  the  law.  Sir,  it  has  been  mangled  and  torn  I  That  identity  of  interest, 
that  union  of  soul,  has  been  separated,  not  only  by  the  voice  of  legal  theory,  but  by  the 
practical  application  of  it  to  the  ordinary  concerns  of  life.  My  learned  friends  have  pro- 
duced here,  sir,  a  wonderful  mass  of  authorities  gathered  from  adjudications  under  the 
ancient  law  both  in  England  and  the  States  of  this  country.  .  .  .  What  need  to  gather 
those  ancient  authorities  pronounced  under  a  rule  and  a  policy  inapplicable  to  the  present 
condition  of  our  society,  and  asserting  none  of  the  rights  which,  by  modem  legislation, 
have  been  conferred  mutually  upon  husband  and  wife?  My  friends  have  been  digging 
the  fossils  of  a  past  generation.  They  are  gathering  here  the  dead  carcasses  of  exploded 
theories  and  adjudications,  and  confronting  them  in  ghastiy  contrast  with  what  professes 
to  be  the  improvement  of  modem  times.    Sir,  we  are  not  governed  by  them." 

2.    Who  is  Prohibited  as  Husband  or  "Wife. 

§  2330.  Paramour ;  Void  Marriage.  The  policy  of  the  privilege,  whatever 
it  may  be,  applies  at  any  rate  to  those  only  who  profess  to  maintain  towards 
each  other  the  legal  relation  of  husband  and  wife.  There  is  therefore  no 
privilege  to  withhold  the  testimony  of  a  mere  paramour  or  mistress.^  Fur- 
thermore, the  lofty  object  of  protecting  from  invasion  the  sanctity  of  marital 
peace  is  deemed  to  extend  to  those  only  who  legally  and  technically  are 
husband  and  wife,  whatever  their  honest  and  innocent  belief  may  have  been 
as  to  the  validity  of  their  relation.  Hence  there  is  no  privilege  to  persons 
whose  marriage  is  vdd;^  their  domestic  peace  may  be  shattered  at  any  liti- 


^  The  first  rulings  on  this  point  in  England 
were  contradictory :  1782,  Anon.,  3  C.  &  P.  238, 
1  Price  83,  note  ( hj  Lord  Kenjon,  C.  J. ;  mistress 
falsely  held  out  as  wife,  excluded) ;  1795,  R.  v, 
Bramlev,  6  T.  R.  330  (panper  settlement ;  per- 
sons cohabiting  for  30  years ;  wife  admitted  to 
deny  the  marriage) ;  1814,  Campbell  v,  Twem- 
low,  1  Price  81  (point  not  decided).  Bnt  the 
priTilege  was  then  finally  repudiated ;  1828,  Bat- 
thews  V.  Galindo,  4  Bing.  610,  C.  P.  (a  woman, 
held  ont  as  a  wife,  bnt  not  lawfolly  so ;  repadi- 
•ting  the  donbt  in  CampbeU  v.  Twemlow ;  and 


the  nisi  prius  ruling  of  Best,  C.  J.,  in  the  case 
at  bar,  reported  in  3  C.  &  P.  238).  So  also  the 
rulings  in  the  United  States:  1868,  Robertson 
V.  Statet,  42  Ala.  509;  1864,  People  v.  Anderson, 
26  Cal.  129,  133;  1880,  People  t;.  Alviso,  55  id. 
230,  232. 

*  1831,  Wells  V.  Fletcher,  5  C.  &  P.  12  (the 
woman  having  married  supposing  erroneously 
that  her  first  nusband  was  dead);  1851,  R.  v. 
Young,  5  Cox  Cr.  296  (wife  of  one  who  had  ille- 

Sdly  married  his  deceased  wife's  sister) ;  1901, 
oxie  V.  State,  1 14  Ga.  19, 39  S.  £.  944  (a  woman 


3043 


2230 


PRIVILEGED  TOPICS. 


[Chap.  LXXVn 


gant's  discretion.  Again,  as  the  innocent  unmarried  are  not  deemed  to  de- 
serve the  benefit  of  the  rule,  so  too,  conversely,  its  benefits  are  not  lost  by  the 
ingenious  wrongdoer  who  brings  himself  within  its  formal  terms  by  marry- 
ing the  witness  after  service  of  subpoena  and  thus  creating  ad  hoc  a  domestic 
peace  which  is  to  be  jealously  safeguarded.® 

§  2231.  BigamouB  Marriage ;  Dispated  Marriage.  It  follows,  furthermore, 
that  a  second,  bigamous,  or  plural  wife,  is  not  a  person  whose  testimony  is  of 
the  privileged  class ;  and  that,  although  the  exposure  of  this  marital  fraud 
may  long  before  have  de  facto  dispelled,  from  the  presence  of  all  parties,  the 
mystic  halo  of  domestic  peace  which  the  law  so  strives  to  preserve,  or  al- 
though the  fax  conjugally  may  really  now  exist  for  the  second  purporting 
wife,  while  a  state  of  belligerency  may  prevail  for  the  first  wife,  nevertheless 
these  actualities  count  for  nothing,  in  the  theory  of  the  law,  and  dt  jure 
the  hypothesized  halo  surrounds  all  the  relations  with  the  first  wife,  and 
never  has  existed  for  the  relations  with  the  second.  Hence,  in  a  case  in- 
volving an  alleged  bigamy,  the  party  alleging  it  is  met  by  the  privilege,  if 
against  the  husband  he  calls  the  first  vrifey  who  is  upon  his  own  assumption 
the  lawful  one ;  ^  yet  he  is  obstructed  by  no  privilege,  if  he  calls  the  second 
wife? 

It  is  true  that  the  husband  may,  on  the  facts  of  the  case,  be  disputing  not 
the  second  marriage  but  the  first  one,  and  thus,  by  the  husband's  claim  of 
facts,  the  second  wife  would  be  the  lawful  and  therefore  the  privileged  one ; 
and  hence  the  denial  of  the  privilege  as  to  her  in  that  case  would  seem  to 
beg  the  question  by  assuming  in  advance  the  very  fact  in  issue ;  so  that 
Courts,  being  hard  put  to  it  in  such  a  situation,  have  occasionally  allowed  the 
claim  of  privilege.®  Yet  this  solution,  after  all,  merely  begs  the  question  in 
the  converse  manner,  for  it  equally  assumes  the  disputed  fact,  namely,  that 
there  was  no  first  marriage ;  and  it  commits  the  solecism  of  recognizing  the 
privilege,  not  because  the  witness  is  the  party's  wife  but  because  she  is 


may  testify  that  she  is  not  a  wife,  thoagh  re- 
puted as  sach) ;  1836,  State  v,  Samael,  2  Dev.  & 
B.  177  (slave  wife). 

On  this  and  the  preceding  point,  compare  the 
rulings  upon  a  wife's  disqualification  on  the  hus- 
band's behalf  {ante^  §  605).  Compare  also  the 
cases  concerning  abduction  {post,  §  2239),  which 
were  spmetimes  placed  on  the  ground  that  the 
marriage  was  void. 

8  1829,  Pedley  v.  Wellesley,  3  C.  &  P.  558; 
1903,  Moore  v.  State,  —  Tex.  Cr.  —  ,  75  S.  W. 
497  (after  process  begun) ;  compare  the  Georgia 
statute  cited  post,  §  2239,  note  1 1 . 

1  1672,  R.  V.  Griggs,  T.  Ravm.  1  (here  a  hus- 
band);  1803,  East,  PI.  Cr.  I,"  469 ;  1870,  Wil- 
liams V.  State,  44  Ala.  24,  28  ;  1892,  State  v. 
Ulrich,  110  Mo.  350,  364,  19  S.  W.  656.  Contra  : 
1897,  State  v.  Melton,  120  N.  C.  591.  592,  26  S. 
E.  933  (under  Code  §  588).  For  the  statutory 
exception  for  "crimes  against  the  other"  as  in- 
cluding bigamy,  see  post,  §  2239. 

*  1680,  Hale,  Pleas  of  the  Crown,  I,  693; 
1878,  Johnson  v.  State,  61  Ga.  305, 306  (murder) ; 
1894,  Wrye  v.  State,  95  id.  466, 22  S.  E.  273  (mur- 


der) ;  1894,  Cole  v.  Cule,  153  HI.  585,  589, 38  N.  E. 
703  (dower) ;  1903,  Barber  v.  People,  203  id.  543, 
68  N.  E.  93  (cited  infra,  note  3) ;  1866,  Kelly  v. 
Drew,  12  All.  107,  109  (replevin);  1867,  State 
V.  Johnson,  12  Minn.  476,  486;  1867,  Shaak's 
Estate,  4  Brewst.  305,  306;  1859,  Finney  v. 
State,  3  Head  544,  546.  Compare  the  rulings 
on  a  wife's  disqualification  on  the  huslxind's  behalf 
(ante,  §  605). 

»  19a3,  Barber  v.  People,  203  lU.  543,  68  N. 
E.  93  (second  wife  held  admissible  to  prove  the 
second  ceremony,  after  other  evidence  of  the 
first  ceremony,  but  not  to  prove  the  first 
ceremonv,  even  after  other  evidence  thereof) ; 
1880.  Miles  y.  U.  S.,  103  U.  S.  304,  313  (bigamv  ; 
C,  charged  and  admitted  to  be  defendant's  wife, 
not  allowed  to  prove  his  prior  marriage  to  E. ; 
"  it  is  only  in  cases  where  the  first  marriage  is 
not  controverted,  or  has  been  duly  established 
by  other  evidence,  that  the  second  wife  is  al- 
lowed to  testify  ") ;  1874,  Friel  v.  Wood,  1  Utah 
160  (a  "  plural "  wife,  excluded  on  the  facts,  no 
issue  as  to  the  validity  of  the  first  marriiage 
being  raised ;  McKean,  C.  J.,  diss.). 
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claimed  to  be.  The  truth  is  that  the  very  nature  of  this  privilege  leads  to 
such  inextricable  dilemmas,  in  other  issues  ^  as  well  as  in  that  of  bigamy ; 
and  with  such  unedifying  quibbles  is  it  pretended  to  pursue  this  seductive 
cynosure  of  conjugal  concord. 

3.    What  la  prohibited  as  Testimony. 

§  2232.  Eztrajudioial  Admissionji  of  Wife  or  Husband.  That  which  is 
privileged  is  testimony  in  any  form,  by  the  wife  or  husband  against  the  other. 
Extrajudicial  admissions  are  a  sort  of  testimony  (ante,  §  1048) ;  hence,  they 
are  equally  privileged  with  testimony  on  the  stand.  The  same  result,  to  be 
sure,  may  be  reached  by  another  principle,  for  since  the  wife  or  husband  is 
not  ordinarily  an  agent  for  the  other  (ante,  §  1078),  the  former's  extrajudicial 
statements  are  mere  hearsay  assertions  and  therefore  inadmissible.  Which- 
ever  theory  the  judicial  rulings  may  have  had  in  mind,  it  is  settled  that  such 
admissions  are  not  receivable,  either  when  the  spouse  making  them  is  a  third 
person  as  to  the  litigation,^  or  when  he  or  she  is  a  party  to  the  cause ;  ^  in 
the  latter  case,  they  are  receivable  as  against  the  maker  alone. 

But  in  the  application  of  this  principle,  several  things  are  to  be  discrimi- 
nated. (1)  If  the  wife  (for  example)  has  in  fact  acted,  for  the  matter  in 
hand,  as  agent  of  the  husband,  or  has  a  joint  property-interest,  and  while 
agent  or  interested  has  made  admissions  or  done  acts  creating  a  liability  in 
contract  or  tort,  those  admissions  and  acts  are  receivable  against  him,  as 
against  any  other  principal  or  owner  (ante,  §§  1078, 1080);^  for  not  only  is 

*  1784,  Bentley  v.  Cooke,  3  Doaff.  422  (as-  admissions  as  to  goods  levied  on  as  his  but 

snmpsit  as  fetne  tole ;  R.,  being  called  by  the  claimed  by  her) ;  1893,  Eyans  v.  Evans,  155  id. 

defendant  to  prove  the  plaintin  married  to  R.,  572,  577,  26  Atl.  755  (similar) ;  1898,  La  Master 

was  excluded,  although  it  was  objected  that  to  v.  Dickson,  91  Tex.  593,  45  S.  W.  1  (by  a  has- 

concede  R.  incompetent  as  hnsband  was  to  as-  band,  after  a  perfected  gift  to  the  wife  by  her 

snme  the  very  fact  alleged  by  the  defendant;  father,  excluded);  1844,  Churchill  v.  Smith,  16 

and  yet,  to  admit  and  to  believe  him  would  have  Vt.  560.     Contra,  1899,  State  v.  Bertoch,    — 

been  to  declare  him  incompetent).  la.  — ,  79  N.  W.  378,  sembie. 

^  Eng.:  1799,  Kelly  v.  Small,  2  Esp.  71^  (as-  *  1796,  Alban  v.  Pritchett,  6  T.  R.  680  (ac- 
snmpsit  for  money  lent  by  one  of  the  plaintiffs  tion  by  wife  as  executrix  and  husband  jointly ; 
before  marriage;  her  admissions  excluded,  as  her  admissions  not  receivable  against  him); 
going  "to  the  prejudice  of  the  husband");  1797,  Denn  v.  White,  7  id.  112  (wi&s  admission 
1841,  Hnssey  v.  Elrod,  2  Ala.  339  (wife's  aid-  of  a  trespass,  not  received  in  an  action  against 
missions  as  to  a  battery  on  her);  1853,  Funk-  them  jointly);  1827,  Com.  v.  Briggs,  5  Pick, 
houser  v,  Pogue,  13  Ark.  295  (wife's  admissions  429  (husband  and  wife  jointly  indicted ;  wife's 
as  to  trespass  done  by  her) ;  U.  S.:  1861,  Peo-  admissions  receivable  against  herself  alone) ; 
nle  V,  Simonds,  19  Cal.  275 ;  1900,  Cedar  Rapids  1897,  Broderick  v.  Hig|^nson,  169  Mass.  482,  48 
x^.  Bank  v.  Lavery,  110  la.  575,  81  N.  W.  775  N.  E.  269  (separate  actions  for  personal  injuries 
(wife's  admissions  as  to  a  fraudulent  conveyance,  by  husband  and  wife,  tried  together ;  admissions 
excluded ;  a  statutory  change  not  being  operar  of  one  not  to  affect  the  other), 
tive  at  the  trial);  1869,  Simmons  v.  Norwood,  *  Eng.:  1722,  Anon.,  1  Stra.  527  (Pratt, 
21  La.  An.  421;  1894,  Dalton  v.  Dredge,  99  C.  J.,  "  allowed  the  wife's  declaration,  that  she 
Mich.  250,  58  N.  W.  57  (crim.  con. ;  wife's  ad-  agreed  to  pay  As.  a  week  for  nursing  a  child,  was 
missions  excluded  ;  but  her  letters  received  by  good  evidence  to  charge  the  husband ;  this  being 
defendant  are  receivable  as  his  admissions) ;  a  matter  usually  transacted  by  the  woman,"  1. 1. 
1874,  State  v.  Arnold,  55  Mo.  89;  1902,  Baty  &.  so  that  she  was  his  agent) ;  1783,  Palethorp  v. 
Elrod,  —  Nebr.  — ,  92  N.  W.  1032  (husband,  Furnish,  2  Esp.  511  (the  promise  of  a  wife  man- 
as  to  the  separate  estate) ;  1866,  Deck  v.  John-  aging  the  defendant's  business  removes  the  bar 
son,  1  Abb.  App.  Cas.  497,  500;  1842,  May  t>.  oi  the  statute  of  limitations) ;  1794,  Emerson  v. 
Little,  3  Ired.  27;  1824,  Smith  v.  Scudder,  11  Blonden,  I  id.  142  (assumpsit  for  rent,  the  de- 
8.  &  R.  325,  326  ;  1887,  Burrell  v.  Uncapher,  fendant's  wife  having  made  the  bargain;  Lord 
117  Pa.  353,  362,  II  Atl.  619;  1889,  Martin  v.  Kenyon,  C.  .L,  said  '^that  where  a  wife  acts  for 
Rutt,  127  id.  380,  383,  17  Atl.  993  (husband's  her  busband  in  any  business  or  department,  by 
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the  privily  against  a  wife's  testimony  not  violated  (since  the  person  here 
has  a  double  capacity),  but  otherwise  the  husband  could  always  shield  himself 
from  liability  whenever  he  chose  to  make  his  wife  an  agent  to  transact  busi- 
ness. (2)  Again,  when  statements  are  made  by  the  wife  in  the  husbamTs 
presence,  under  such  circumstances  that  his  silence  would  be  equivalent  to  an 
admission  of  their  truth  (ante,  §  1071),  the  statements  are  receivable,  as 
would  be  those  of  any  other  person  ;  for  they  are  not  offered  as  hers,  but  as 
his  by  assent  and  adoption;^  provided,  of  course,  that  third  persons  were 
present  or  that  in  some  other  way  the  privilege  against  confidential  commu- 
nications (post,  §  2336)  is  obviated.  (3)  Upon  a  bill  in  chancery  against  a 
husband  and  a  wife,  the  wife's  answer,  so  far  as  it  contains  testimonial  ad- 
missions by  way  of  discovery,  is  inadmissible  against  the  husband,  because  of 
this  privilege  ;^  yet,  so  far  as  an  answer  is  a  pleading,  it  can  of  course  be 


his  aathority  and  with  his  assent,  he  therehy 
adopts  her  acts,  and  most  be  boond  bjr  any 
admission  or  acknowledgment  made  bj  her  in- 
specting that  business  in  which  hy  his  anthor- 
ity  she  has  acted  for  him  ") ;  1808,  Gregory  v. 
Parker,  1  Camp.  394  (statute  of  limitations); 
1814,  Carey  v.  Adkins,  4  id.  92;  1817,  Ander- 
son V.  Sanderson,  S  Stark.  204,  Holt  591  (like 
Palethorp  v.  Furnish) ;  1823,  Clifford  v.  Burton, 
1  B.  &  P.  199  (admissions  of  a  wife  tending  shop, 
received) ;  1825,  Petty  v.  Anderson,  3  Bing.  170 
(similar);  1842,  Tindsl,  C.  J.,  in  O'Connor  v, 
Marjoribanks,  4  M.  &  Gr.  435,  441  (**  In  an  ac- 
tion against  the  husband,  you  might  proye  the 
agency  of  the  wife  aiiunde,  and  then  g^ve  her 
admissions  or  acts  in  eyidence  against  the  hus- 
band ;  .  .  .  acts  and  admissions  of  the  wife  must 
be  proved  aiiunde^  not  by  herself  ") ;  1843,  Mere- 
dith V.  Footner,  1 1  M.  &  W.  202  ( Alderson,  B. : 
"  A  wife  cannot  bind  her  husband  by  admissions, 
unless  they  fall  within  the  scope  of  the  authority 
which  she  may  reasonably  be  presumed  to  have 
derived  from  him  ") ;  if.  S. :  1871,  Magness  r. 
Walker,  26  Ark.  470;  1823,  Turner  v,  Coe,  5 
Conn.  94  (here  excluded,  because  no  agency- 
appeared)  ;  1842,  Barton  v.  Osbom,  6  Blackf. 
145 ;  1853,  Dubois  v.  Ferrand,  8  La.  An.  373 ; 
1869,  Leon  v.  Bouillet,  21  id.  651 ;  1869,  Robi- 
chaux  17.  Bouillet,  ib.  681  {the  agency  must  first 


Distinguish  the  statutes  and  rulings  under 
the  privileffe  for  eommunicationt  {poit,  §§  2238, 
S240),  which  expressly  make  an  exception  to  the 
common-law  pnvileffe  by  allowing  ieatimony  on 
the  stand  from  one  wno  has  acted  as  agent 

*  1872,  People  v.  Murphy,  45  Cal.  137,  143; 
1879,  People  v,  Knapp,  42  Mich.  269,  3  N.  W. 
927  (defendant  in  a  prosecution  for  adultery; 
that  defendant's  wife  )iad  complained  against 
the  other  woman  for  the  adultery,  held  not  to 
have  been  by  the  implied  assent  of  the  defend- 
ant, and  hence  not  an  admission) ;  1894,  Dalton 
V.  Dregge,  Mich.,  cited  supra,  note  1 ) ;  1810, 
Boyles  v,  M'Eowen,  3  N.  J.  L.  499 ;  1867,  M'Kee 
V.  People,  36  N.  Y.  113,  116  (remarks  of  the 
accused's  wife);  1860,  Queener  &.  Morrow,  I 
Coldw.  123  (wife's  statements,  in  husband's  pres- 
ence, as  to  money  claimed  to  have  been  taken  by 
him,  admitted ;  "  the  statements  of  the  wife  are 
not  received  or  treated  as  evidence  against  the 
husband,  but  merely  as  iuducement  to  the  re- 
sponsive admissions,  declarations,  or  acts  of  the 
husband  at  the  time;  ...  an  admission  may 
be  presumed,  not  only  from  the  declarations 
of  a  party,  but  even  from  his  acquiescence  or 
silence")-  Contra:  1898,  State  v.  Burlingame, 
146  Mo.  207,  48  S.  W.  72. 

*  1719,  Butter  v.  Baldwin,  1  Eq.  Cas.  Abr. 
226  (money  borrowed  by  a  married  woman  as 


be  evidenced  by  other  testimony) ;  1900,  Barker    feme  so/«,  the  marriage  being  concealed  with 


V,  Mackay,  175  Mass.  485,  56  N.  E.  614  (the 
agency  is  a  question  of  fact  for  the  jury) ;  1810, 
Boyles  r-.M^Eowen,  3  N.  J.  L.  499;  1813,  Fen- 
ner  v.  Lewis,  10  John.  38,  44  (here  the  husband 
had  sgreed  that  the  wife  should  receive  goods, 
and  her  admission  of  their  receipt  was  ad- 
mitted) ;  1834,  Thomas  v.  Hargrave,  Wright  Oh. 
595  (but  the  agency  must  first  be  otherwise 
proved) ,  1871,  Goodrich  r.  Tracy,  43  Vt.  314, 
319 :  1862.  Birdsall  v.  Dunn,  16  Wis.  235,  238 ; 
1867,  Shaddock  v,  Qifton,  22  id.  114,  116  (hus- 
band's admissions  received  in  a  joint  action  for 
the  wife's  iniuries,  since  he  had  a  joint  property- 
interest  in  the  claim) ;  1874,  Bach  v.  Parmely, 
35  id.  238  (wife's  agency  of  necessity  to  buy 
necessaries).  Contra:  1901,  Duncan  v.  Landis, 
45  C.  C.  A.  666,  106  Fed.  839,  859  (Pennsyl- 
vania St.  1887  held  to  allow  no  exception  for 
a  spouse  acting  as  agent). 


the  husband's  connivance;  in  a  biU  to  chaige 
the  husband  and  wife  with  the  mortga^,  a 
divorce  having  in  the  meantime  been  obtained, 
the  wife's  answer  was  received  as  evidence ;  but 
the  ruling  was  disapproved  by  Lord  Eldon  in 
Le  Texier  v,  Anspach,  15  Ves.  Jr.  166);  1800, 
Le  Texier  t\  Anspach,  5  Ves.  Jr.  322, 329, 15  id. 
159, 166  (biU  for  discovery  of  contract  made  by 
the  wife  as  agent  for  the  husband ;  the  agency 
was  admitted,  and  the  bindin^ess  of  her  acts 
done,  but  her  testimony  in  discovery  was  ex- 
cluded); 1803,  Cartwright  i;.  Green,  8  id.  405 
(bill  against  husband  and  wife  for  discovery 
as  to  goods  appropriated ;  wife's  discovery  ex- 
cluded) ;  1 814,  Barron  v.  Grillard,  3  Ves.  &  B. 
1 65  (bill  for  discovery  against  husband  and  wife, 
concerning  her  ante-nuptial  debt ;  discovery  not 
compellable,  because  "  the  wife  shall  not  jpre 
evidence  against  her  husband  "). 
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compelled,  and  its  use  as  a  pleading  is  to  be  distinguished  from  its  use  as  an 
admission.  (4)  So  far  as  the  husband,  for  example,  is  a  party  in  a  repre- 
tentative  capacity  only,  the  admissions  of  the  wife,  as  the  person  beneficially 
concerned,  are  receivable  against  herself.^  (5)  So  far  as  the  wife's  statements 
as  to  ownership  of  property  are  offered,  not  as  a  wife's  admissions,  but  as  dec- 
larations of  a  grantor  or  possessor,  they  may  be  received,  if  they  satisfy  the 
principles  of  that  subject,  already  examined  (ante,  §§  1082,1086, 1778, 1779). 
§  2233.  Hecursay ;  Production  of  Documents.  The  privilege  applies  to  tes- 
timony in  any  form.  Hence  the  production  of  documents  from  the  wife  or 
husband  against  the  other  is  within  the  privilege.^  So,  too,  it  would  seem 
that  hearsay  declarations  by  the  wife  or  husband,  snch  as  would  ordinarily 
be  receivable  under  some  exception  to  the  Hearsay  rule,  should  be  excluded 
when  offered  against  the  other  spouse ;  ^  nevertheless,  the  early  practice  ap- 
pears not  to  have  gone  to  this  extent.* 

4    Wliat  Testimony  Is  Anti-MaritaL 

§  2234.  Testimony  against  Husband  or  Wife  not  a  Party;  General  Prin- 
ciple. If  the  fear  of  causing  marital  dissension  or  disturbing  the  domestic 
peace  were  genuinely  the  ground  of  the  privilege  (ante,  §  2228),  then  the 
privilege  should  apply  to  testimony  which  in  any  way  disparages  or  disfavors 
the  other  spouse,  irrespective  of  his  being  a  party  to  the  cause ;  for  the  wife's 
public  assertion  of  a  husband's  fraud  or  perjury  (for  example)  must  tend 
plainly  to  that  apprehended  effect,  even  though  the  husband  be  not  legally 
charged  at  the  moment.  On  some  such  ground,  it  was  early  attempted  to 
apply  the  privilege  to  all  testimony  thus  attributing  misconduct  to  the  other 
spouse,  or,  as  it  was  phrased,  ''  tending "  to  accuse  the  other,  i.  e,  making 
statements  which,  by  exposing  the  misconduct,  tended  towards  the  formal 
institution  of  a  suit  or  a  prosecution : 

1788,  R.  V.  Cliviger,  2  T.  R.  263;  pauper  aettlement  of  M.  as  J.'8wife;*in  proving 
a  prior  marriage  of  J.  to  E.,  which  J.  had  denied  on  the  stand,  E.  was  called  in  con- 
tradiction ;  it  was  argued  for  admission  that  the  husband  and  wife  were  not  parties 
nor  interested  in  the  settlement  issue,  and  that  **  nothing  that  the  woman  could  say  could 
affect  her  husband  ;  no  prosecution  could  be  grounded  on  her  testimony  '* ;  this  was  dis- 
approved ;  Ashhurst^  J.  :  *'  I  lay  all  consideration  of  interest  out  of  the  case.  .  .  .  But 
the  ground  of  her  incompetency  arises  from  a  principle  of  public  policy,  which  does  not 
permit  husband  and  wife  to  give  evidence  that  may  even  tend  to  criminate  each  other. 
The  objection  is  not  confined  merely  to  cases  where  the  husband  or  wife  are  directly  ac- 
cused of  any  crime,  but  even  in  collateral  cases,  if  their  evidence  tends  that  way,  it  shall 

*  1831,  HuRiphreys  v.  Boyce,  1  Moo.  &  Rob.  *  1835,  Tacket  t;.  May,  3  Dana  80  (wife's  dec- 

140  (admitted  in  an  action  against  the  husband  larations  as  indicating  nnsband's  knowledge  of 

as  her  adminiBtrator).  a  horse's  onsoandness) ;   1899,  National  Germ. 

^  1897,  State  v.  J)arham,  121  N.  C.  546,  28  Am.  Bank  v,  Lawrence,  77  Minn.  282,  79  N.  W. 

8.  £.  22.    The  following  rnling,  verging  upon  1016. 

absurdity,  inay  be  noted  here:  1894,  Fratini  v.  *  1805,  Aveson  v.  Einnaird,  6  East  188  (cited 

Caslani,  66  Vt  273,  276,  29  AtL  252  (action  for  ante,  §  1718). 

alienation  of  wife's  affections ;  to  prove  the  hns-  Compare  the  declarations  admitted  and  ex- 
band's  assault  upon  the  wife,  a  record  of  convic-  dnded  under  the  exceptions  to  the  privilege 
tion  was  excluded,  because,  unless  upon  plea  of  (pott,  §  2239). 
gnilty,  it  was  based  probably  on  the  wife's  tes- 
tunony,  incompetent  in  the  present  case). 
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not  be  admitted.  Now  here  the  wife  was  called  to  coDtradict  what  her  husband  had  before 
sworn,  and  to  prove  him  guilty  of  perjury  as  well  as  bigamy  ;  so  that  the  tendency  of  her 
evidence  was  to  charge  him  with  two  crimes.  However,  though  what  she  might  then 
swear  could  not  be  given  in  evidence  on  a  subsequent  trial  for  bigamy,  yet  her  evidence 
might  lead  to  a  charge  for  that  crime  and  cause  the  husband  to  be  apprehended.^* 

1846,  Tenney,  J.,  in  StaU  v.  Welch^  26  Me.  30,  32  (excluding  the  husband  of  one  with 
whom  the  defendant  was  charged  to  have  committed  adultery) :  '*  If  there  is  soundness  in 
the  reason  which  is  given  in  the  books  for  holding  incompetent  the  husband  or  wife  to 
give  against  each  other  evidence,  because  it  may  be  the  *  means  of  implacable  discord  and 
dissension  between  them,'  it  is  certainly  difficult  to  perceive  how  that  discord  and  dissen- 
sion will  fail  to  arise  when  in  collateral  proceedings  testimony  should  be  given  by  one 
which  charges  directly  upon  the  other  the  same  crime  for  the  commission  of  which  the 
party  on  trial  is  indicted.*' 

But  this  application  of  the  privilege  was  soon  disowned  in  England ;  and  its 
scope  was  restricted  to  such  testimony  only  as  disfavors  the  other  spouse's 
legal  interests  in  the  very  case  in  which  the  testimony  is  offered.  It  is  not  to 
be  regretted  that  thus  the  attempt  to  be  logical  with  an  illogical  reason  came 
to  failure,  and  that  the  privilege  was  wholesomely  kept  within  some  sort  of 
bounds: 

1817,  Ellenbarough,  L.  C.  J.,  in  R,  v.  All  SainU,  6  M.  &  S.  195,  199 :  <<  If  we  were  ta 
determine,  without  regard  to  the  form  of  proceeding,  whether  the  husband  was  implicated 
in  it  or  not,  that  the  wife  is  an  incompetent  witness  as  to  every  fact  which  may  possibly 
have  a  tendency  to  criminate  her  husband,  or  which  connected  with  other  facts  may  per- 
haps go  to  form  a  link  in  a  complicated  chain  of  evidence  against  him,  such  a  decision^ 
as  I  think,  would  go  beyond  all  bounds  "  ;  Bayley,  J. :  **  There  was  no  objection  arising 
out  of  the  policy  of  the  law  because  by  possibility  her  evidence  might  be  the  means  of 
furnishing  information  and  mighii  lead  to  inquiry  and  perhaps  to  the  obtaining  of  evi- 
dence against  her  husband.  It  is  no  objection  to  the  information  that  it  has  been  fur- 
nished by  the  wife.  ...  I  am  not  sure  that  the  import  of  the  expression  *  tendency  to 
criminate  '  was  very  accurately  defined  in  that  case  [of  R.  v.  Cliviger].  It  was  probably 
not  understood  as  meaning  that  the  wife's  evidence  could  be  used  against  her  husband,, 
for  we  know  that  this  could  not  be  so.  .  .  .  Nothing  which  the  wife  proved  on  this  occa- 
sion could  be  the  direct  means  of  founding  a  prosecution  against  her  husband,  although  it 
might  afford  the  means  of  procuring  evidence  against  him ;  but  such  a  collateral  con- 
sequence is  not  a  sufficient  objection  " ;  Abbott,  J. :  **  It  may  properly  be  said  of  her 
evidence  that  it  has  not  any  tendency  to  criminate  him,  provided  that  expression  be  un- 
derstood with  the  limitation  which  I  affix  to  it,  that  is,  to  criminate  him  in  the  course  of 
some  proceeding  in  which  a  crime  is  imputed  to  him." 

1806,  Roane,  J.,  in  Baring  v.  Reeder,  1  Hen.  &  M.  154,  168:  "I  take  the  rule  on  this 
subject  to  be  that,  in  civil  actions  where  the  husband  is  no  party,  the  wife  may  be  caUed 
as  a  witness  even  to  facts  which  if  proved  in  another  action  to  which  her  husband  is  & 
party,  and  by  evidence  other  than  her  own,  may  go  to  charge  him.  The  unavailing  testi- 
mony of  the  wife  in  such  a  case,  entirely  impotent  as  it  relates  to  the  husband,  pro« 
ducing  him  no  loss,  and  consequently  exciting  in  him  no  displeasure,  will  not  violate  the 
reason  of  that  policy  which,  in  respect  to  the  harmony  to  be  desired  in  the  marriage  state, 
has  given  rise  to  the  rule  in  question." 

1869,  Dur/eey  J.,  in  State  v.  Briggs,  9  B.  L  861, 365 :  **  Upon  principle,  we  find  no  satis- 
factory ground  for  the  distinction  [between  direct  and  indirect  crimination].  The  sup- 
posed disqualification  of  husband  and  wife  to  give,  in  collateral  cases,  testimony  directly 
criminative  of  each  other,  is  said  to  rest  on  the  policy  of  avoiding  dissensions  between 
husband  and  wife ;  and,  if  so,  the  disqualification  ought  to  be  complete ;  for  such  diasen- 
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sions,  differing  only  in  degrees  of  virulence,  would  be  likely  to  result  from  testimony 
which  tends  to  criminate  as  well  as  from  that  which  is  directly  criminative.  There  are 
logically  only  two  alternatives,  either  to  exclude  the  testimony  entirely,  or  to  admit  it  to 
any  extent  in  collateral  proceedings  provided  that  no  use  can  afterwards  accrue  therefrom 
in  any  direct  proceeding ;  we  think  it  the  better  rule  subject  to  such  proviso  to  admit  the 
testimony.  .  .  .  Neither  can  we  perceive  that  any  special  mischief  will  be  likely  to  result 
from  it ;  for  the  testimony,  being  given  in  a  collateral  proceeding,  could  have  effect  only 
as  information  against  the  husband  or  wife,  there  being  no  contradiction  between  them, 
and  there  is  but  slight  reason  for  supposing  that  the  witness  would  willingly  communicate 
under  oath  any  information  which  would  othenvise  be  withheld ;  generally,  indeed,  it  is 
pretty  well  known,  either  from  the  witness  himself  or  otherwise,  what  he  can  testify  before 
he  takes  the  stand.  If  we  accord  to  the  witness  the  privilege  of  objecting  to  testify  on  the 
ground  that  the  testimony  if  given  will  criminate  or  tend  to  criminate  a  husband  or  wife, 
we  think  that  in  a  proceeding  which  can  never  be  used  against  the  husband  or  wife  there 
is  no  sound  principle  of  public  policy  which  requires  that  we  should  go  still  further,  and 
put  it  in  the  power  of  a  third  person,  by  objecting  when  the  witness  does  not  object,  to 
defeat  (it  may  be)  a  just  claim  or  escape  a  merited  punishment.'* 

1883,  Sharpsteifiy  J.,  in  People  v.  Langtree,  64  Cal.  256,  258,  30  Pac.  818  :  "  'V\lien  may 
she  be  said  to  be  examined  for  or  against  him  ?  ...  No  one  is  said  to  be  examined  for  or 
against  one  not  a  party  to  the  action  or  proceeding  in  which  such  witness  is  called  to  tes- 
tify. And  the  testimony  of  a  witness  is  not  evidence  for  or  against  any  one  not  a  party 
to  the  action  or  proceeding  in  which  such  testimony  is  given." 


Of  these  reasons,  two  may  be  noted  as  particularly  strong.  One  of  them 
is  that  the  exclusion  of  a  wife  on  the  ground  that  her  testimony  may  reveal 
his  misconduct,  and  thus  **  tend "  to  charge  him,  rests  on  the  assumption, 
false  to  fact,  that  her  testimony  on  the  stand  would  in  any  sense  be  a  reve- 
lation, an  unsealing  of  that  which  was  secret^  Nothing  prevents  her  from 
revealing  her  knowledge  out  of  court ;  in  most  instances  she  has  in  fact  done  so. 
It  would  be  mere  hypocrisy  to  sanction  her  silence  on  the  stand  on  the  pre- 
text that  the  husband  was  thus  really  safeguarded  from  her  disclosure.  The 
other  argument  is  found  in  the  general  principle  (ante,  §  2196),  that  a  party 
cannot,  as  such,  take  advantage  of  a  witness'  privilege ;  in  other  words,  an 
opponent  cannot  claim  that  the  wife  of  a  third  person  should  be  excluded 
because  of  the  privilege  of  her  husband,  so  long  as  neither  husband  nor  wife 
claims  the  privilege. 

In  examining,  then,  the  application  of  the  rule  in  this  respect,  it  is  to  be 
understood  that  by  the  orthodox  view  the  privilege  applies  only  in  favor  of ^ 
a  person  against  whom  as  a  party  to  the  cause  the  testimony  of  a  wife  or 
husband  is  offered. 

§  2235.  Same:  Sundry  Applioationa  of  the  Rule  (Bankruptcy,  Adultery, 
etc.).  In  the  application  of  the  rule  to  the  great  variety  of  facts  that  natu- 
rally present  themselves,  not  much  is  profitable  in  the  way  of  generalization. 


^  It  is  to  be  noted  that  the  phrase  "  tend  to 
criminate,"  as  here  ased,  is  to  be  distinguished 
in  meaning  from  the  same  phrase  as  used  for 
the  privilege  againHt  self-crimination.  In  that 
place  {post,  §  2260),  it  signifies  that  facts  not 
ueing  in  themselves  criminal,  yet  forming  with 
other  facts  the  elements  of  a  crime,  are  within 
the  privUege;  and  so  here  also,  assuming  the 


husband  to  be  a  party,  the  privilege  concededlj 
covers  facts  "tending"  in  that  sense  t<>  charge 
him  (L.  C.  J.  Tenterden,  in  R.  v.  Bathwick, 
supra).    Bat  when  he  is  not  a  party,  and  the 

Question  is  whether  the  privilege  covers  facts 
irectly  involving  a  chainro,  the  phrase  *'  tend  to 
criminate  "  is  used,  in  R.  v.  Cliviger,  supra,  as 
also  describing  that  totaUy  distinct  problem. 
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For  one  thing,  in  bankruptcy  pToceedings»  the  testimony  of  the  wife  of  the  bank- 
rupt, so  far  as  it  is  called  for  by  the  creditors,  has  always  been  deemed  privi- 
l^;ed,  whatever  the  status  of  the  husband  as  a  party  may  be  deemed  to  be.^ 
In  pauper-settlement  cases,  the  town  or  other  corporation  is  in  strictness 
the  party  charged,  and  the  testimony  of  the  wife  of  the  pauper  or  of  any 
other  person  could  not  properly  be  the  subject  of  a  privil^e ;  the  authority 
of  the  contrary  ruling  in  R  r.  Cliviger  (above  quoted)  was  practically  repu- 
diated by  the  principle  laid  down  in  R  v.  All  Saints  (above  quoted).'  In  a 
case  involving  a  charge  of  adultery^  the  testimony  of  the  wife  or  husband  of 
the  person,  not  a  party,  with  whom  the  adultery  is  charged,  is  not  the  sub- 
ject of  a  privilege,  on  the  principle  of  R  v.  All  Saints ;  but  here  there  is  a 
decided  opposition  in  the  judicial  views.'  Where  the  testimony  offered  does 
no  more  than  discredit  the  character  or  disparage  the  veracity  of  the  witness' 
husband  or  wife  not  being  a  party,  the  case  is  clearly  without  the  privil^e,^ 
although  a  few  Courts  chivalrously  proclaim  here  also  a  privil^e.^ 


^  1613,  Anon.,  1  BrownL  47  ("  Bjr  the  com- 
mon law  she  shall  not  be  examined");  1719, 
Ex  parte  James,  1  P.  Wms.  610  (wife  excluded ; 
the  statute  of  21  Jac  I,  quoted  ante,  §  2227,  ex- 
tending only  to  the  concealment  of  goods  and 
no  further);  1899,  Re  Jefferson,  96  Fed.  826 
(wife  not  compellable) ;  1899,  £U  Mayer,  97  id. 
«')28  (wife  not  compellable  to  testify  against  a 
banlLrupt  husbandf  by  Wisconsin  law) ;  1903, 
Re  WorreU,  125  id.  159  (U.  S.  St.  1903,  applied ; 
inquiry  into  the  facts  aUowed  to  determine 
whether  the  business  was  the  wife's  separate 
business  or  not).  Compare  the  statutes  cited 
ante,  §  488,  and  the  cases  under  the  self -crimi- 
nation privilege,  post,  §  2282. 

*  1788,  R.  i;.  Cliviger,  2  T.  R.  263  (pauper 
settlement  of  M.  as  J/s  wife ;  E.  was  ciadled  to 
prove  that  she  was  married  to  J.  prior  to  his 
marriage  to  M. ;  J.  had  already  testified  deny- 
ing the  prior  marriage ;  it  was  argued  that  this 
showed  J.'s  coihmission  of  bigamy  and  perjury, 
though  J.  was  not  a  party;  the  wife  was  ex- 
cluded; quoted  supra) ;  1817,  R.  v.  All  Saints, 
6  M.  &  S.  195  (pauper  settlement  of  E.,  mar- 
ried to  W. ;  to  show  this  marriage  void,  A. 
was  admitted  to  prove  her  prior  marriage  to 
W.,  W.  not  having  testified,  and  the  husband 
not  being  a  party  nor  contradicted  as  a  per- 
jurer; quoted  supra);  1831,  R.  v.  Bathwick, 
2  B.  &  Ad.  639  (pauper  settlement  of  E. ;  after 
C's  testimony  to  his  marriage  with  E.,  the  op- 
ponent, to  prove  the  marriage  invalid,  called  M. 
to  prove  C/s  prior  marriage  to  her ;  admitted, 
because  "  the  present  case  is  not  a  direct  charge 
or  proceeding  against  her  husband  . . .  [neither] 
has  any  interest  in  the  decision  of  the  ques- 
tion " ;  whether  if  C.  had  denied  such  a  mar- 
riage, and  thus  the  wife  testified  to  his  perjury, 
the  result  would  be  otherwise,  left  undecided ; 
R.  V.  Cliviger  disapproved) ;  1814,  Canton  v. 
Bentley,  15  Mass.  441  (pauper  settlement;  hus- 
band's testimony  to  wife's  adultery,  to  prove 
illegitimacy,  doubted). 

■  Not  privileged:  1902,  Roesner  v.  Darrah, 
65  Kan.  599,  70  Pac.  597  (alienation  of  affec- 
tions of  plaintiff's  wife;  plaintiff  admitted  to 


testify)  ;  1857,  State  v.  Uarrin,  35  N.  H.  22,  28; 

1845,  Van  Cort  v.  Van  Cort,  4  Edw.  Ch.  621. 623 
(divorce  for  adultery  with  X ;  X's  husband  ad- 
mitted for  the  complainant,  becanse  adultery  was 
not  a  crime  in  New  York,  and  he  was  therefore 
not  criminating  his  wife) ;  1902,  State  v.  Wise- 
man, 130  N.  C.  726,  41  S.  £.  884  (husband  held 
admissible  to  prove  fornication  between  a  third 
person  and  the  witness'  wife,  the  defendant, 
charged  as  committed  before  their  marriage, 
the  charge  against  the  wife  having  been  with- 
drawn ;  Douglas,  J.,  diss )  ;  1876,  State  v. 
Bridgman,  49  Vt.  202,  206  (adultery  with  C. ; 
C.'s  liusband  allowed  to  testify  for  the  prosecu- 
tion, his  wife  not  being  a  party);  1858,  State 
r.  Dudley,  7  Wis.  664  (former  husband  of  W., 
admitted*  to  prove  her  adulterv  with  defendant, 
because  his  testimony  "would  be  inadmissible 
in  support  of  an  indictment  against  her '')  ; 
1903,  State  v.  West,  118  id.  469,  95  N.  W.  521 
(preceding  case  approved).  Privileged:  1793, 
State  t\  Gardner,  1  Root  485  (adultery  with  A. ; 
A.'s  husband  not  admitted  for  the  prosecution) ; 

1846,  State  i;.  Welch,  26  Me.  30  (adultery  with 
A. ;  A.'8  husband  excluded)  ;  1903.  Graves  v. 
Harris,  117  Ga.  817,  45  S.  E.  239  (alienation  of 
affections,  with  an  allegation  of  crim.  con. ; 
plaintiff  husband  held  disqualified) ;  1863,  Com. 
V.  Sparks,  7  All.  534  (adultery  with  D. ;  D.*s 
husband  not  admitted  for  the  prosecution ;  by  a 
majority,  following  State  v.  Welch,  Me.,  supra) ; 
1895,  People  i-.  Fowler,  104  Mich.  449,  62  N.  W. 
572  (husband  of  A.  not  admitted,  on  a  charge  of 
defendant's  adultery  with  A.) :  1864,  State  v. 
Wilson,  31  N.  J.  L.  77,  81  (husband  not  admit- 
ted to  prove  adultery  of  his  wife  with  defend- 
ant, though  the  wife  had  been  acquitted). 
Compare  the  cases  \ny6iyms  co-defendants  [poxt, 
§  2236)  and  crimes  against  the  other  { post,  §  2239, 
par.  3),  which  sometimes  involve  adultery  iu 
other  aspects. 

*  1871,  Ware  r.  State,  35  N.  J.  L.  553,  555 
(husband  allowed  to  testify  against  wife's  char- 
acter for  veracity  as  a  witness). 

B  1858,  Keaton  v.  Greenwood.  24  Ga.  217,  228 
(wife's  testimony  discrediting  that  of  husband 
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Further  than  this,  it  seems  unsafe  to  attempt  to  classify  the  ruliiigs,  since 
so  much  depends  upon  the  facts  of  each  case.^    On  which  side  lies  the  weight 


not  a  party,  excladed  ;  following  R.  v.  Cliyiffer 
"  with  extreme  reluctance  and  dissatisfaction^) ; 
1839,  Stein  v.  Bowman,  13  Pet.  209,  221  (wife 
not  admitted  to  testify  that  her  deceased  hns- 
band,  who  had  testified,  had  admitted  that  he 
was  bribed;  placed  partly  on  R.  v.  CliTiger, 
partly  on  the  ground  of  confidential  communi- 
cations); 1855,  Smith  v.  Proctor,  27  Vt.  304, 
308  (widow  said  to  be  inadmissible  to  "  trensac- 
tions  affecting  the  character  of  the  husband  ") ; 
1878,  White  v.  Perry,  14  W.  Va.  66,  81  (wife 
not  admissible  to  prove  facts  "affecting  the 
character  **  of  her  husband,  though  he  is  not  a 
party;  here,  testimony  to  his  admission  of  a 
nUse  statement,  excluded). 

*  Sundry  rulings  in  the  Tarions  jurisdictions 
are  as  follows ;  compare  the  statutes  dtedpott, 
1 2245  :  Eng. :  1684,  Lady  Ivy's  Trial,  10  How. 
St  Tr.  555,  621,  628,  644  (Mrs.  D.  testified  that 
her  husband,  now  deceased,  an  agent  of  the  de- 
fendant, had  helped  the  defendant  in  forging  cer- 
tain title-deeds  offered  by  the  defendant;  on 
objection  that  she  could  not  "swear  it  upon 
him  here,"  L.  C.  J.  Jefferys  answered :  "  That 
is  not  a^nst  Aim,  man ;  he  is  out  of  the  case ; 
but  agamst  my  Lady  Ivy  " ;  yet  he  forbade  the 
husband's  oath  to  be  used  to  discredit  the  wife 
as  witness) ;  1717,  Williams  v.  Johnson,  1  Stra. 
504,  King,  C.  J.  (action  against  a  husband  for 

foods  supplied  to  the  wue;  to  prove  for  the 
efendant  that  the  goods  were  supplied  on  the 
credit  of  the  wife's  nther,  the  testimony  of  the 
wife's  mother,  who  was  present  at  the  purchase, 
was  admitted) ;  1806,  Vowles  v.  Tounr,  13  Yes. 
Jr.  140,  144  (issue  of  legitimacy  on  a  bill  of  re- 
demption by  heirs ;  a  husband's  declarations  as 
to  the  wife's  illegitimacy,  admitted,  there  being 
''no  interest  in  the  husband");  1828,  Henman 
V.  Dickinson,  5  Bing.  183  (wife  of  the  draww, 
to  prove  a  forged  alteration  by  her  husband,  in 
an  action  by  an  indorsee  against  the  acceptor 
of  a  bill;  K.  u.  Cliviger  doubted) ;  1832,  K.  v, 
Gleed,  Bell  Cr.  C.  258,  note,  Littledale  and 
Taunton,  JJ.  (larceny ;  E.'s  wife  not  admitted 
to  prove  that  £.  was  present  at  the  stealing; 
since  "  her  evidence  cannot  but  facilitate  an  ac- 
cusation against  her  hnsbtfnd  ") ;  1843,  Lan^^lev 
i;.  Fisher,  5  Beav.  443  (bill  to  reach  the  wife^s 
separate  estate ;  co^efendant's  husband  ex- 
cluded) ;  1860,  R.  V.  Halliday,  Bell  Cr.  C.  257 
(Court  for  Crown  Cases  Reserved;  false  pre- 
tences made  with  T.'s  wife,  with  a  count  for 
conspiracy  by  the  two,  but  the  latter  count  was 
not  tried ;  T.  admitted  to  testify  against  defend- 
ant, though  "  his  evidence  tended  to  show  that 
his  wife  had  acted  unlawfully  and  criminally  ") ; 
Can.:  1884,  Millette  v.  Litle,  10  Ont.  Pr.  265 
(husband  held  not  compellable  to  criminate  his 
wife  as  co-defendant  m  libel)  ;  Ark, :  1884, 
"Soleu  V.  Harden,  43  Ark.  307,  315  (the  rule 
"does  not  extend  to  collateral  suits  between 
thiid  parties  ") ;  ///. ;  1882,  Lmooln  Ave.  &  N. 
C.  O.  U.  Co.  V.  Madaus,  102  lU.  417,  421,  ^emble 
(similar);  Kan.:  1874,  Furrow  v.  Chapin,  13 
Kan.  107,  112  (wife  admitted  in  action  of  re- 
plevin against  an  officer  seizing  goods  as  her 


husband's) ;   1877,  Higbee  v.  McMillan,  18  id. 
133,  135  (wife  of  a  vendor  admitted  for  the 
vendee  in  replevin  claiming  goods  against  an- 
other vendee ;  the  vendor  not  being  a  party  nor 
concluded  by  the  judgment);  Ky,:  1831,  Hig- 
don's  Heirs  v.  Higdon^  Devisees,  1  J.  J.  Marsh. 
48,  54  (husband  not  admitted  where  wife  was  a 
co-opponent)  ;  1877,  Milton  v.  Hunter,  13  Bush 
163,  169  (husband  of  an  heir  not  a  party,  not 
admitted  on  behalf  of  the  proponent  of  a  will) ; 
Mau,:  1814,  Fitch  v.  Hill,  11  Mass.  286  (sure- 
ty's wife  admissible  in  action  against  the  maker 
of  a  note,  the  liability  being  contingent  only) ; 
MicK:  1898,  Michigan  B.  £  P.  Co.  v.  Coll,  116 
Mich.  261,  74  N.  W.  475  (bill  against  real  estate 
owned  by  husband  and  wife  as  loint  tenants; 
husband  not  admitted  as  against  his  own  inter- 
est in  the  estate,  because  the  estate  was  insep- 
arable);  Minn,:  1897,  Lockwood  v,  Lockwood, 
67  Minn.  476,  70  N.  W.  784  (wife  admissible  in 
her  suit  against  the  husband's  father  and  mother 
for  alienation  of  affections) ;  1903,   Evans  u. 
Staalle,  88  id.  253,  92  N.  W.  951  (the  wife  is 
compellable,  if  a  party,  where  the  husband  is 
not  a  party);  Miss,:  1901,  Virden  v,  Dwyer, 
78  Miss.  763,  30  So.  45   (not  admitted  upon 
creditors'  bill  against  husband  and  wife  to  set 
aside  conveyance) ;  iVe6r. :   1895,  Buckingham 
V.  Roar,  45  Nebr.  244,  63  N.  W.  398  (admissible, 
where  the  other  spouse  is  a  nominal  party  only ; 
here  in  an  action  to  cancel  a  deed  of  dower) ; 
N,  J, :  1840,  Doe  v.  Johnson,  18  N.  J.  L.  87,  90 
(suit  for  land,  between  creditor  and  vendee  of 
debtor:  debtor's  wife  admissible  for  three  lots 
as  to  which  her  husband  was  no  longer  inter- 
ested in  the  event  of  the  suit,  even  though  her 
testimony  charged  him  with  fraud ;  but  not  as 
to  a  lot  in  whicn  he  was  interested,  nor  in  any 
case  to  testify  directly  to  his  crime) ;    1895, 
Woolverton  v.  Van  Syckel,  57  id.  393,  31  Atl. 
603  (the  wife  defaulted  in  an  action  against  a 
firm  to  which  she  belonj^,  and  the  husband 
was  admitted  in  the  action  against  the  other 
partner);  1899,  Munyon  v.  State,  62  id.  1,  42 
Atl.  577  (attempting  to  produce  a  miscarria^ ; 
wife's  testimony  hekl  on  the  facts  not  to  incrim- 
inate the  husband   assisting  the  defendant)  ; 
N,  C:  1878,  State  v,  Parrotty,  79  N.  C.  615 
(on  trial  of  W.  for  assaulting  P.,  W.  may  call  P.'s 
wife,  P.  not  being  "interested  in  the  result ") ; 
Pa.:    1870,  Rowley  v.  McHngh,  66  Pa.  269 
(ejectment  b^  husband  and  wife  for  land  claimed 
to  be  the  wife's,  against  one  claiming  under  a 
judgment  sale  against  the  husband ;  wife  ad- 
mitted for  the  plaintiff,  because  the  husband 
did  not  warrant  defendant's  title) ;  1877,  Green- 
await  V.  McEnelley,  85  id.  352  (title  depending 
on  a  child's  legitimacy;  widowed  mother  ad- 
mitted to  testi^  to  the  date  of  her  marriage 
and  the  child's  birth) ;  1886,  Pleasanton  v.  Nutt, 
115  id.  266,  269,  8  Atl.  63  (replevin  by  a  wife 
against  the  husband's   vendee  ;    the  husband 
being  interested  as  warrantor,  the  wife  was  not 
admitted  for  herself,  nor  he  against  her) ;  1887, 
Burrell  v.  Uncapher,  117  id.  353,  362,  11  Atl* 
619  (action  in  joint  names  for  the  wife's  pev* 
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of  authority  in  general,  for  the  broader  or  the  narrower  view  of  the  privilege, 
it  would  be  difficult  to  say,  since  the  individual  Courts  are  not  always  con- 
sistent with  themselves.  But  no  Court  ought  to-day  to  lend  its  sanction  to 
any  expansion  of  the  limits  of  this  undesirable  rule  of  privilege ;  and  there 
is  at  least  ample  authority  for  the  most  rigid  restriction. 

§  2236.  Same:  Co-indicteoB  and  Co-defendants.  When  one  spouse  is 
charged  by  indictment  with  the  same  crime  as  a  party  against  whom  the 
other  spouse  is  offered  as  a  witness,  the  application  of  the  preceding  principle 
is  determined  by  a  special  set  of  rules.  The  looser  view  of  the  privilege,  it 
is  true  {ante,  §  2234),  might  serve  to  extend  it  to  any  case  in  which  (for 
example)  a  wife's  testimony  involved  in  the  crime  a  husband  not  being  in 
any  way  a  party  to  the  formal  charge.  Nevertheless,  in  this  field,  the  looser 
view  seems  to  have  been  given  little  sanction,  and  the  result  is  reached  by 
following  the  stricter  interpretation  and  applying  the  general  rules  which 
determine  whether  the  person  is  technically  a  party  to  the  cause.  Thus,  the 
special  body  of  rules  which  served  to  determine  whether  Doe,  indicted  with 
Boe,  was  qualified  as  a  witness  on  Boe's  behalf,  are  also  followed  in  passing 
upon  the  admission  of  Doe*s  wife  to  testify  for  the  prosecution  against  Boe ; 
just  as  they  were  also  employed  (ante,  §  609)  to  determine  whether  Doe's  wife 
was  admissible  on  Boe's  behalf.  Those  rules  have  been  already  examined 
in  detail  (ante,  §  580).  It  is  enough  here  to  refer  to  their  connection,  and 
to  note  their  application  to  the  present  privilege. 

Under  those  rules,  then,  it  is  generally  held  that  the  privilege  covers  the 
case  of  the  wife  of  a  co-defendaiU  now  on  trial ;  ^  but  not  the  case  of  the  wife 


sonal  iDJurj ;  the  husband  not  admissible  against 
the  wife) ;  1893,  Johnson  v.  Watson,  157  id.  454, 
456,  27  Atl.  772  (the  hnsband  not  admitted 
against  his  wife  in  replevin)  ;  R.  L:  1869, 
State  V.  Briggs,  9  R.  L  361  (abortion;  the 
father  of  the  child  had  procured  the  defendant 
to  operate,  but  had  afterwards  married  the 
woman;  both  were  admitted  for  the  prosecu- 
tion ;  that  the  testimony  of  each  charged  the 
other  with  a  crime  did  not  exdude  it,  since  it 
could  not  be  used  against  them  in  another  pro- 
ceeding) ;  5.  C. :  1830,  Jackson  v.  Heath,  1  BaU. 
355  (wife  admitted  for  the  claimant  of  notes  be- 
queathed to  her  husband  by  the  defendant's  tes- 
tator) ;  1848,  Edwards  v.  Pitts,  3  Strobh.  140 
(husband,  an  idiot  ward  of  the  defendant,  sued 
as  his  trustee;  wife  excluded) ;  1869,  Leaphart 
V.  Leaphart,  1  S.  C.  199, 201,  204  (wife  admitted 
to  prove  a  first  marriage  of  her  husband  not  a 
party,  hj  which  his  second  became  bigamous) ; 
5.  D. :  1903,  Aldous  r.  Olverson,  —  S.  D.  — , 
95  N.  W.  917  (supplementary  proceedings 
against  a  husband ;  the  wife's  testimony  not 
admitted  against  him) ;  Vt.:  1835,  Williams  v. 
Baldwin,  7  vt.  503,  507  (wife  admitted  to  prove 
receipt  of  money  by  her  deceased  husband  as 
agent,  his  estate  being  settled  as  insolvent,  and 
not  being  a  party  to  the  suit) ;  Va. :  1806.  Bai^ 
in^  V.  Reeder,  1  Hen.  &  M.  154,  157,  164,  171 
(wife  admissible  to  prove  title  not  in  her  hus- 
band, who  was  not  a  party  though  he  had  been 


in  possession  of  the  goods  and  had  sold  them) ; 
1830,  Robin  r.  King,  2  Leigh  140  (widow  not 
admitted  to  prove  disclaimer  of  title  by  her  hus- 
band, a  grantor  under  whom  defendant  claimed ; 
but  here  put  on  the  ground  of  confidential  com- 
munications) ;  1873,  Murphy  v.  Com.,  23  Gratt. 
960,  966  (assault  ;•  the  wife  of  the  injured  party 
offered  to  prove  him  the  aggressor ;  not  decided) ; 
Wash.:  1899,  Frankentbal  v.  Solomonson,  20 
Wash.  460,  55  Pac.  754  (creditors'  proceeding 
against  wife  as  holding  property  oi  insolvent 
debtor;  debtor  not  privileged  to  exclude  the 
wife's  testimony  for  creditors). 

^  1775,  R.  i;.  Rudd,  1  Leach  Cr.  L.,  4th  ed.. 
115,  128,  132  (co-defendanfs  wife  excluded,  but 
not  the  wife  of  a  principal  already  convicted, 
even  though  she  hopes  for  a  pardon  for  her  hns- 
band if  tne  present  defendant  is  convicted) ; 
1860,  R  V.  Hallida^,  8  Cox  Cr.  298;  1895, 
Republic  v.  Kahakauila,  10  Haw.  28  (adultery; 
husband  of  one  of  the  defendants,  held  improp- 
erly admitted  to  prove  the  marriage) ;  1871, 
Miner  v.  State,  58  111.  59  (adultery  ;  co-indictee's 
husband,  excluded) ;  1838,  State  v.  Burlingham, 
15  Me.  104,  107  (wife  of  co-defendant  charged 
with  conspiracy,  excluded).  Contra:  1669,  R. 
V.  Buckworth,  2  Keb.  403  (perjury;  "the  hus- 
band of  one  of  the  defendants  may  be  admitted 
to  prove  the  issue,  .  .  .  albeit  not  to  prove  or 
excuse  his  wife's  subornation  of  the  other 
defendant " ;  by  two  judges). 
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of  a  co-defendant  whose  interest  has  been  removed  from  the  record  bj  canvic^ 
iion?  or  by  acquittal,^  or  by  nolle  prosequi  ;  *  nor  of  the  wife  of  a  co-indictee 
who  by  severance  has  obtained  a  separate  trial ;  *  nor,  of  course,  of  the  wife 
of  one  separately  indicted  though  for  the  same  offence.® 

§  2237.  Testimony  against  Husband  or  Wife  Deceased  or  Divorced.  Can 
there  be  dissension  with  the  manes  of  a  departed  ?  Is  there  for  married  pairs 
«  posthumous  peace,  capable  of  fracture  by  service  of  subpoena  upon  the  sur- 
vivor, and  therefore  fit  to  be  forefended  by  the  law  ?  If  so,  then  the  privilege 
should  extend  a  post  mortem  protection.  But  unless  we  assume  such  a  theory, 
the  privilege  ceases  upon  the  death  of  a  spouse.  It  is  true  that,  among  the 
varying  reasons  for  the  privilege,  one  of  them  does  suggest  a  rational  exten- 
sion beyond  the  life  of  the  parties,  namely,  that  policy  of  fairness  which  aims 
to  exempt  husband  and  wife  from  the  repugnancy  of  being  the  means  of  con- 
demning the  other  (ante,  §  2228,  p.  15) ;  for  this  repugnance  must  exist  also, 
in  some  degree,  to  a  condemnation  of  the  memory  of  the  departed  one.  But 
(apart  from  the  argument  that  this  reason  has  by  no  means  been  a  generally 
accepted  one)  the  answer  is  that  a  detriment  of  such  exiguous  delicacy  could 
not  with  propriety  be  allowed  to  stand  in  the  way  of  the  judicial  establish- 
ment of  truth.  Moreover,  looking  back  at  the  principle  which  defines  testi- 
mony "  against "  a  spouse  as  testimony  against  a  spouse  who  is  a  party  to  the 
cause  {antCy  §  2234),  it  is  obvious  that,  since  a  deceased  person  cannot  be  a 
party,  testimony  concerning  the  deceased  person  can  never  be  said  to  be  testi- 
mony ''  against "  a  spouse. 

And  what  is  to  be  said  of  a  divorced  spouse  ?    Does  the  privilege  there  also 


«  1775,  B.  V,  Rndd,«ifro/  1838,  R.  ».  Wil- 
liams, 8  C.  &  P.  284  (wife  of  a  co-principal 
idready  convicted  on  another  indictment). 

*  1896,  State  v.  Goforth,  136  Mo.  Ill,  37 
S.  W.  801  (wife  of  one  who  had  been  jointly 
.indicted  bat  acquitted). 

«  1884,  Woods  <7.  State,  76  id.  35  (joints 
indictee's  wife,  admissible,  where  he  ceases  to 
be  a  party  to  the  record,  by  virtue  of  a  nolle 
pros.) ;  1876,  Ray  v.  Com.,  12  Bush  397  (wife  of 
^co-indictee  against  whom  a  nolle  pros,  bad  been 
entered) ;  1898,  Rios  u.  State,  39  Tex.  Cr.  675, 
47  S.  W.  987  (separately  indicted  for  the  same 
offence;  wife  here  called  for  the  prosecution; 
allowed,  because  of  an  agreement  by  the  district- 
attorney  to  dismiss  the  indictment  against  the 
husband).  Distinguish  the  following :  1876,  Dill 
V.  State,  1  Tex.  A  pp.  278,  282  (wife  of  co-indictee 
jointly  tried,  inadmissible,  though  a  nolle  pros, 
was  eutered  as  to  her  husband  afterwards  before 
trial  ended). 

B  1902,  Campbell  v.  State,  133  Ala.  158,  32 
So.  635  (husband  admitted  to  prove  adultery  of 
C.  with  his  wife,  jointly  indicted  but  separately 
tried) ;  1882.  Williams  i\  State,  69  Ga.  13,  20, 
30  (wife  admissible  of  one  indicted  for  the  same 
oiTence  but  not  on  trial,  though  probably  she 
need  not  incriminate  her  husbanrl;  the  result 
placed  on  the  authority  of  Stewart  v.  State,  58 
Oa  577,  581,  though  not  there  decided);  1885, 
Whitlow  i\  State,  74  id.  819  (same) ;  1885,  Askea 


V,  State,  75  id.  357  (wife  of  an  accomplice  not  on 
trial,  admitted) ;  1903,  Rivers  v.  State,  —  id.  — , 
44  S.  E.  859  (husband  of  a  co-indictee  separately 
tried,  admitted) ;  1887,  State  v.  Rainsbarger,  71 
la.  746,  747,  31  N.  W.  865  (wife  of  one  indicted 
for  same  crime  though  not  on  trial,  admitted) ; 
1878,  Hunter  v.  State,  40  N.  J.  L.  495,  519,  545 
(wife  of  accomplice,  indicted  and  not  yet  tried, 
but  testifying  for  the  prosecution,  allowed  to 
corrol)orate  him  as  to  a  fact  not  in  itself 
criminal);  1899,  Mun;^on  v.  State,  62  id.  1,  42 
Atl.  577  (wife  of  a  joint  indictee  tried  sepa- 
rately is  admissible  for  the  prosecution) ;  1903, 
State  V.  West,  118  Wis.  469,  95  N.  W.  521 
(adultery  with  F.,  tried  sejMirately;  F.'s  hus- 
band, admitted  for  the  prosecution  to  prove  his 
marriage  with  F.).  Contra:  1855,  State  v. 
Bradley,  9  Rich.  168,  171  (wife  of  co-indictee, 
not  on  trial,  not  admitted  for  defendant  to 
testify  that  her  husband  alone  was  guilty). 

•  1877,  Powell  p.  State,  58  Ala.  362  (wife  of 
accomplice  not  indicted,  admissible) ;  1883,  Peo- 
ple V.  Langtree,  64  Cal.  256,  30  Pac.  813  (wife 
of  one  charged  by  separate  information,  ad- 
mitted, though  she  incriminated  her  husband) ; 
1900,  Fuller  v.  State,  109  Ga.  809,  35  S.  £.  298 
(wife  of  one  separately  indicted  for  the  same 
offence,  admitted) ;  1893,  Bluman  v.  State,  35 
Tex.  Cr.  43,  58,  21  S.  W.  1027,  26  S.  W.  75 
(but  here  the  husband  had  already  testified  for 
the  State  as  a  party  to  the  crime). 
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continue  ?  After  the  grave  cause  for  dissolution  —  adultery,  desertion,  crime, 
or  the  like  —  has  come  to  pass,  and  the  parties  have  been  not  only  alienated 
in  spirit,  but  also  solemnly  freed,  by  judicial  decree,  from  the  obligations  of 
mutual  concord  and  concession,  is  tiiere  any  longer,  either  in  &ct  or  in  poUcy, 
a  marital  peace  which  must  be  kept  inviolable  ?  Or  is  the  l^al  fiction  so 
elastic  and  so  artificial  that  it  can  afford  to  dispense  with  even  a  modicum  of 
fact  for  its  support,  and  can  be  deemed  to  exist  even  after  the  bonds  of  matri- 
mony have  been  loosed  ?  There  ought  to  be  no  doubt  that  this  would  be 
carrying  too  far  the  fantasies  of  legal  pretence : 

1802,  Messrs.  Best  and  Peake,  arguing,  in  Monroe  ▼.  TwisUeUm^  Peake  Add.  Gas.  219: 
<<  It  is  true,  a  wife  cannot,  while  she  remains  so,  .  .  .  [testify  against  her  husband].  .  .  . 
The  law  precludes  every  inquiry  from  either  which  might  break  in  upon  the  comfort  and 
happiness  of  the  married  state.  .  .  .  But  the  reason  why  she  should  then  have  been 
incompetent  no  longer  exists.  The  bond  of  marriage  is  broken  [by  divorce]  and  at  an 
end ;  and  the  policy  of  the  law  no  longer  requires  that  terms  of  amity  and  friendship 
should  subsist  between  them  any  more  than  between  utter  strangers." 

1832,  Johnson,  J,,  in  CaldweU  ▼.  Stuart,  2  Bail.  574  (admitting  the  widow  against  her 
husband^s  estate) :  '*  NeiUier  the  rule,  nor  any  of  the  reasons  upon  which  it  proceeds, 
have  any  the  most  remote  application  here.  The  husband  is  no  party ;  he  has  ceased  to 
have  any  interest  in  temporal  concerns.  The  defendant,  the  executor,  represents  the 
interests  of  the  creditors,  legatees,  or  distributees,  as  the  case  may  be,  and  not  the 
husband's.  There  is  no  danger  of  matrimonial  discord;  nor  is  there  any  violation  of 
ooufidence." 

1859,  Kent,  J.,  in  Walker  v.  Sanborn,  46  Me.  470,  472  :  <'  There  seems  to  be  a  distinction 
between  the  testimony  of  a  wife  and  a  widow,  based  on  the  different  relations  that  exist. 
The  fundamental  reason  for  the  rejection  of  the  wife's  testimony  ia  the  promotion  of 
domestic  harmony,  and  the  danger  that  it  may  be  disturbed  between  husband  and  wife  if 
they  are  allowed  to  testify.    This  reason  ceases  on  the  death  of  one  of  the  parties." 


There  is  no  privilege,  then,  which  prevents  the  surviving  spouse  from  testi- 
fying, after  the  death  of  the  other,  in  disparagement  of  the  conduct  or  the 
property  of  the  deceased ;  ^  nor  is  it  material  that  the  testimony  relates  to 


^  Eng.:  1723,  Dale  v.  Johnson,  1  Stra.  568 
(wife  of  a  deceased  plaintiff,  admitted  for  the 
defendant  to  prove  the  death) ;  1824,  Beveridge 
V,  Minter,  1  C.  &  P.  364,  Abbott,  C.  J.,  (wife 
aUowed  to  testify  to  admissions  of  debt  by  the 
deceased  husband,  becaose  "she  is  appearing 
against  her  own  interest");  D.  S^:  1902, 
Graves  v.  Graves,  70  Ark.  541,  69  S.  W.  544 
("  A  widow  is  a  competent  witness  aeainst  the 
execator  of  her  deceased  husband^);  1856, 
Jack  V.  Russey,  8  Ind.  180  (maker^s  wife  ad- 
mitted against  a  co-maker  of  a  note,  the  maker 
being  deceased  and  his  estate  insolvent) ;  1864, 
Pratt  r.  DeUivan,  17  la.  307,  309  (widow  ad- 
mitted for  the  plaintiff  in  an  action  on  a  note 
made  by  the  deceased  hasband ;  "  testifying  for 
or  against  herself  and  the  heirs,  after  the  death 
of  the  husband,  is  manifestly  not  the  same  thing 
as  testifying  for  or  against  her  hasband  if 
alive'');  1887,  Parcell  v.  McHeynolds,  71  id. 
623.  33  N.  W.  139  (similar;  Beck,  J.,  diss.) ; 
1841,  McGnire  v,  Malonev,  1  B.  Monr.  224  (wife's 
teitimony  against  the  hnibaad's  administrator 


in  favor  of  the  husband's  vendee,  admissible) ; 
1881,  Ames'  Succession,  33  La.  An.  1317,  1327 
(hasband  testifying  to  a  debt  against  wife's 
estate) ;  1859,  Walker  v.  Sanborn,  46  Me.  470. 
472 ;  1859,  Jackson  v.  Barron,  37  N.  H.  494,  500 
(wife  of  a  deceased  partner,  admitted  in  an 
action  against  the  sorviving  partner  for  a  firm 
debt) ;  1833,  Hester  v.  Hester,  4  Dev.  228  (widow 
admitted  to  testify  for  the  contestants  of  a  will, 
as  to  the  husband's  declarations,  the  widow 
having  claimed  dower  against  the  will) ;  1851, 
Gaskill  V.  King,  12  Ired.  211,  215  (widow  ad- 
mitted  for  one  claiming  by  deed  of  chattels 
against  the  husband's  administrator);  1855, 
Stober  r.  McCarter,  4  Oh.  St.  513,  516  (wife 
admitted  to  charge  husband's  administrator  with 
a  debt  of  the  estate);  1799,  Pennsylvania  o. 
Stoops,  Addis.  381,  382,  $emble;  1811,  Wells  v. 
Tucker,  3  Binn.  366  (widow  admitted  for  a 
claimant  of  the  husband's  chattels  by  gift 
against  his  administrator;  no  doubt  raised); 
1846,  Cornell  v.  Vanartsdalen,  4  Pa.  St.  364» 
374,  temble;  1881,  Bobb's  Appeal,  98  id.  501, 
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matters  which  occurred  during  the  marriage.  The  few  rulings  taking  the 
contrary  view  ^  are  misled  by  the  analogy  of  a  different  privilege,  namely, 
that  which  prohibits  the  disclosure  of  marital  confidential  communications. 
It  is  a  legitimate  corollary  of  that  privilege  (post,  §  2341)  that  it  prevails 
even  after  the  death  of  one  spouse.  But  the  two  privileges  are  entirely  dis- 
tinct ;  the  former,  for  example,  has  been  in  many  jurisdictions  abolished,  while 
the  latter  has  been  nowhere  abolished.  The  reason  of  the  former  privilege 
ceases  with  death ;  that  of  the  latter  does  not.  Each  has  a  separate  scope ; 
for  example,  a  wife  might  be  prevented  from  revealing  a  confidential  com- 
munication, even  though  not  testifying  against  her  husband ;  and  she  might 
be  prevented  from  testifying  against  her  husband,  though  her  testimony  in* 
volved  no  confidences.  Thus  it  is  that  a  wife,  after  the  husband's  death,  is 
not  privileged  to  withhold  facts  involving  disparagement  of  his  conduct  or 
estate  during  life,  so  long  as  she  does  not  violate  the  other  and  distinct  privi- 
lege against  disclosing  confidential  communications.^ 

So,  too,  after  divorce,  there  is  no  privilege  to  withhold  the  testimony  of 
either ;  ^  although  in  a  few  courts  ^  the  same  confusion  has  here  also  appeared 
between  the  present  privilege  and  the  privilege  for  confidential  communi- 
cations. 


50S  (widow  admitted  for  a  claimaDt  of  a  debt 
against   the    hofiband's   administrator);    1881, 
Stephens  v.  Cotterell,  99  id.  188,  192  (widow 
admitted  for  defendant  in  an  action  by  the  hus- 
band's administrator) ;  1832,  CaldweU  v.  Stuart, 
2  BaiL  574  (widow  admitted  for  a  claimant  bj 
gift  against  the  hnsband's  executor) ;  1851,  Haj 
r.  Hay,  3  Rich.  £q.  384, 393, 397  (similar) ;  1833, 
Edgell  r.  Bennett,  7  Vt.  534  (widow  admitted 
for  a  creditor  to  prove  a  transfer  by  her  husband 
fiaodnlent) ;   1835,  Williams  v,    Baldwin,  ib. 
508,  507,  semUe  (widow  of  an  agent,  admissible 
to  prove  his  receipt  of  money).;  1855,  Smith  v. 
Proctor,  27    id.    304   (widow  admitted  for    a 
claimant  against  the  deceased  hnsband's  estate). 
*  1842,  O'Connor  v.  Murjoribanks,  4  M.  & 
Gr.  435  (trover  by  O.'s  representatives;  O.'s 
wife  not  admitted  for  the  defendant  to  prove 
his  rightful  receipt  of  the  goods  as  pledgee,  by 
testifying   that    ner  deceased    husband    ''had 
authorized  her"  to  dispose  of  his  goods;  the 
opinions  show  a  complete  confusion  of  the  dis- 
tinct reasons  for   the  rules  about   testifying 
against  the  husband  and  about  revealing  con- 
fidential communications ;  this  ruling  has  done 
much  harm  in  the  law) ;  1895,  Emmons  v.  Bar- 
ton, 109  Cal.  662,  42  Pac.  303  (under  C.  C.  P. 
$  1881,  the  wife  cannot  be  examined  after  the 
husband's  death).     In  the  following  jurisdic- 
tions the  rulings  leave  an  uncertainty :  Master 
chtuetts:  1850,  Dickerman  v.  Graves,  6  Cush. 
308,  309  (wife  inadmissible  even  after  dissolu- 
tion of  marriage);   1861,  Dexter  v.  Booth,  2 
AIL  559  (wife  admitted  in  an  action  against  the 
husband's  executor  for  the  husbands  debt); 
Virginia:   1811,  Braxton  i;.  Hilyard,   2  Munf. 
49,  sembU  (widow  admitted  to  prove  infancy  of 
a  surety  on   her  deceased   husband's    bond); 
1855,  William  &  Mary  College  v.  Powell,  12 


Gratt.  372  {contra) ;  1882,  Smith  v.  Bradford,  76 
Va.  758,  765  (same). 

*  The  statutes,  in  some  of  the  Codes  particu- 
larly {ante,  §  488),  have  sometimes  given  a 
sanction  to  this  confusion ;  so  that  tbe  error 
has  there  passed  beyond  the  power  of  judicial 
correction. 

*  1888,  Long  v.  State,  86  Ala.  36,  43 ;  1898, 
Inman  v.  State,  65  Ark.  508,  47  S.  W.  558  r 
1900,  Hitt  V.  Sterling-Goold  Mfg.  Co.,  HI  la. 
458,  82  N.  W.  919;  1867,  Storms  v.  Storms,  3 
Bush  77,  79;  1878,  People  v.  Marble,  38  Mich. 
117, 123 ;  1893,  French  v.  Ware,  65  Vt.  338,  344, 
26  Atl.  1096  (including  matters  during  mar- 
riage); 1870,  Cook  V,  Henry,  25  Wis.  569; 
1890,  Bigelow  v.  Sickles,  75  id.  427,  429,  44 
N.  W.  761. 

*  1802,  Monroe  t;.  Twistleton,  Peake  Add. 
Cas.  219  (assumpsit  for  board  and  lodging  sup- 
plied to  the  defendant's  child ;  to  prove  the  con- 
tract, S.'s  wife,  who  had  been  the  defendant's 
wife  at  the  time  of  the  contract,  but  had  been 
divorced  and  had  remarried,  was  not  admitted ; 
the  opinion  confusing^  the  question  with  that  of 
confidential  communications);  1856,  Tulley  v. 
Alexander,  11  La.  An.  628  (excluded,  even 
though  they  live  apart) ;  1850,  Dickerman  u. 
Graves,  6  Cush.  308  (cited  supra^  note  2) ; 
1900,  State  v.  Kodat,  158  Mo.  125,  59  S.  W.  73 
(divorced  wife  not  allowed  to  testify  aeainst  tbe 
husband  on  a  prosecution  for  assamt  on  K. 
made  dnrlne  the  marriage  and  arising  out  of  a 
quarrel  with  the  wife);  1897,  State  v,  Raby, 
121  N.  C.  682,  28  S.  £.  490  (excluded,  as  to 
adultery  during  marriage ;  no  change  made  by 
the  Code);  1803,  State  v,  Phelps,  2  Tyler  374 
(divorced  wife,  not  admitted  against  defendant 
on  a  charge  of  adultery  during  marriage; 
Tyler,  J.,  oise.). 
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5.   Anti-lfaxltia  Testimony  Admitted  BxoeptlonaUy. 

§  2239.  At  Common  Zaw,  by  Heoeasity  (ininrlee  to  the  Sponee,  by  Battery, 
Abduction,  Fraud,  Adultery,  and  the  like;  Divorce;  "Crimes  asalnat  the  Other  "). 

The  common  law  did  not  fail  to  recognize  that  the  rule  of  privilege  was  sub- 
ject to  some  sort  of  exception.  That  exception  was  commonly  placed  on  the 
ground  of  necessity,  —  that  is,  a  necessity  to  avoid  that  extreme  injustice  to 
the  excluded  spouse  which  would  ensue  upon  an  undeviating  enforcement 
of  the  rule.^  The  notion  of  necessity,  indeed,  might  commendably  have  been 
a  broader  one ;  the  necessity  of  doing  justice  to  other  persons  in  general,  when 
the  spouse's  testimony  was  kidispensable,  would  have  been  at  least  as  great. 
But  the  common  lawyers  here  kept  their  eyes  upon  the  ground,  and  did  not 
allow  their  survey  to  exceed  the  range  of  immediate  and  unavoidable  vision. 
Any  one  could  see  that  an  absolute  privilege  in  a  husband  to  close  the  mouth 
of  the  wife  in  testimony  against  him  would  be  a  vested  license  to  injure  her 
in  secret  with  complete  immunity ;  and  this  much  the  common  lawyers  saw, 
and  were  willing  to  concede.  Just  how  far  the  concession  went,  in  concrete 
cases,  was  never  precisely  settled.  It  was  given  varying  definition  at  differ- 
ent times ;  it  certainly  extended  to  causes  involving  corporal  violence  to  the 
wife ;  and  it  certainly  did  not  extend  to  all  wrongs  done  to  the  wife.'  In 
modem  statutes  the  spirit  of  the  exception  has  usually  been  invoked  to 
establish  the  exception  for  both  husband  and  wife  in  all  causes  involving  a 
**  crime  against  the  other,"  or  a  "  personal  wrong."  * 

But  before  noting  the  extent  of  this  exception  in  detail,  it  is  worth  while 
to  observe  that  the  common-law  cases  and  the  statutory  rules,  applying  this 
exception,  are  also  equally  open  to  explanation  as  instances  in  which  the 
very  reason  of  the  privilege  —  at  least  the  reason  most  frequently  advanced 
(ante,  §  2228)  —  is  lacking.  That  is  to  say,  if  the  promotion  of  marital 
peace,  and  the  apprehension  of  marital  dissension,  are  the  ultimate  ground 
of  the  privilege,  it  is  at  least  a  generous  assumption  that  the  wife  who  has 
been  beaten,  poisoned,  or  deserted,  is  still  on  such  terms  of  delicate  good 
feeling  with  her  spouse  that  her  testimony  must  not  be  enforced  lest  the 
iridescent  halo  of  peace  be  dispelled  by  the  breath  of  disparaging  testimony. 
And  if  there  were,  conceivably,  any  such  peace,  would  it  be  a  peace  such  as 

^  1784,  Mansfield,  L.  C.  J.,  in  Bentlej  v.  committed  b^  the  husband  or  wife  against  each 
Cooke,  3  Dong.  422  ("That  necessity  is  not  a  other,  the  injured  party  is  an  admissible  witness 
general  necessity,  as  where  no  other  witness  against  the  other ") ;  1864,  Crompton  and  Black- 
can  be  had,  but  a  particular  necessity,  as  where  bum,  JJ.,  in  Reeve  v.  Wood,  8  Cox  Or.  5S 
for  instance  the  wife  wonld  otherwise  be  ex-  ("personal  wrongs  to  the  wife";  an  injury 
posed  without  remedy  to  personal  injury  ").  which  "  touches  the  person  of  the  wife  "). 

*  1767,   Buller,  Triahi   at    Nisi    Pfius,   287  *  These  statutes  have  been  placed  anfe,  §  488» 

i**  for  a  personal  tort  done  to  herself  '*) ;  1 765,  with  the  statutes  affecting  qualifications  of  wit- 

Blackstone,  Commentaries,  I,  443  ("where  the  nesses;  except  the  following,  which  with  the 

offence  is  directly  against  the  person  of  the  Arkansas   and    Georgia   statutes    cited   tn/ra. 


wife,    this    rule    has    been    usuallv  dispensed  notes ,  were  inauvertently  displaced :  Ark. 

with");   1806,   Evans,   Notes    to    ^othier,   II,  St.  1903,  No.  81  ("In  any  criminal  prosecution 

266  ("I  believe  that  the  erideDce  of  a  wife  a  husband  and  wife  may  testify  against  each 

against  her  husband  upon  a  charge  for  personal  other  in  all  cases  in  which  an  injury  has  been 

ill-treatment   is  in   practice  now  admitted  ")  ;  done  by  either  against  the  person  or  property  of 

1803,  East,  PI.  Cr.  i;455  ("I  conceive  it  to  be  the  other"), 
now  settled  that  in  all  cases  of  personal  injuries 
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the  law  could  desire  to  protect  ?  Could  it  be  anj  other  peace  than  that 
which  the  tyrant  secures  for  himself  by  oppression?  And  could  the  law 
pretend  to  regard  the  effect  produced  by  a  wife's  testimony  in  her  own  redress 
as  being  worth  consideration  on  behalf  of  a  husband  who  has  already  grossly 
violated  his  marital  duties  ?  If  there  had  been  any  reason  at  all  for  the 
privilege,  that  reason  surely  fell  away  in  such  cases.  The  common  lawyers, 
more  creditably  to  themselves,  in  point  of  consistency  as  well  as  humanity, 
might  better  have  placed  these  cases  upon  this  ground,  instead  of  upon  that 
of  necessity ;  and  it  is  satisfactory  to  find  that  this  reasoning  has  by  some 
judges  been  appealed  to  for  that  purpose: 

1828,  MeLleriy  C.  J.,  ia  Soule's  Case,  5  Greeul.  407,  408 :  "  From  the  general  rule  some 
exceptions  haTe  been  established,  founded  on  the  necessity  of  the  case.  For  instance,  if 
a  wife  could  not  be  admitted  to  testify  against  the  husband  as  to  threatened  or  executed 
violence  and  abuse  upon  her  person,  he  could  play  the  tyrant  and  brute  at  his  pleasure, 
and  ynth  perfect  security  beat,  wound,  and  torture  her  at  times  and  in  places  when  and 
where  no  witnesses  could  be  present  nor  assistance  be  obtained.  Reasons  of  policy  do 
not  certainly  extend  so  far  as  in  such  cases  to  disqualify  her  from  being  a  witness  against 
him.  ...  So  far  as  the  general  incompetency  of  the  wife  is  founded  on  the  idea  that 
her  testimony,  if  received,  would  tend  to  destroy  domestic  peace,  and  introduce  discord, 
animosity,  and  confusion  in  its  place,  the  principle  loses  its  influence  when  that  peace 
has  already  become  wearisome  to  a  passionate,  despotic,  and  perhaps  intoxicated  hus- 
band, who  has  done  all  in  his  power  to  render  the  wife  unhappy  and  destroy  all  mutual 
affection." 


In  view  of  the  unsettled  extent  of  the  exception  in  the  orthodox  common 
law,  and  of  the  broad  possibilities  of  the  principle  last  mentioned,  and  also 
by  reason  of  the  frequent  statutory  enlargement  of  the  exception,  there  has 
been  a  decided  variation  in  judicial  rulings  upon  specific  cases.  Moreover, 
there  has  too  often  been  exhibited  a  narrow  illiberality  in  not  seizing  the 
opportunities  for  carrying  out  this  exception  to  its  widest  scope  of  principle. 
(1)  It  seems  certain  that  in  all  causes  involving  an  assault  or  a  battery  or 
other  corporal  violence  to  the  wife,  or  husband,  committed  by  the  other  (in- 
cluding actions  to  bind  over  by  articles  of  peace),  the  spouse  alleged  to  be 
injured  could  not  be  excluded.*    So,  too,  an  attempt  to  kill  by  poison  is 


*  Where  statutes  obtain  (they  are  collected 
ante,  §  488),  making  an  exception  for  "  crimes 
against  the  other  *'  or  ''personal  id  juries/'  the 
statute  is  noted  below:  Eng.:  1701,  Pocock  v. 
Thornieroft,  12  Mod.  454  ("a  wife  shall  be 
admitted  to  swear  the  peace  against  her  hus- 
band, because  a  matter  concerning  her  per- 
son ") ;  172.5,  R.  V.  Azir,  1  Stra.  633,  Raymond, 
O.  J.,  (assault;  wife  admitted);  1743,  Lord 
Vane's  Case,  2  id.  1202  (articles  of  the  peace 
exhibited  by  the  wife  against  the  husband; 
semble,  the  wife  admissible) ;  1758,  R.  v.  Mead, 
1  Burr.  542  {habeas  corpus  by  the  husband 
against  the  wife ;  sembUf  the  wife  admissible) ; 
1758,  R.  r.  Earl  Ferrers,  1  Burr.  631,  634  (arti- 
cles of  the  peace  by  the  wife  against  the  hus- 
band; sembkf  the  wife  admissible);  1787,  R.  v. 
Bowes,  1  T.  R.  696,  699,  semble  (same) ;  1789, 
K.  V.  Woodcock,  1  Leach  Cr.  L.,  4th  ed.,  500 


(wife's  dying  declarations,  admitted  against  a 
husband  ch^ged  with  her  murder) ;  1790,  R. 
V.  Johns,  ib.  504  note  (same);  1810,  R.  v. 
Dohertv,  13  East  171,  semble  (like  R.  v.  Bowes) ; 
1813,  Heyn's  Case,  2  Ves.  &  B.  182  (wife's  affi- 
davit, received  on  articles  of  the  peace  against 
him);  C7,  S.:  1898,  Clarke  v.  State,  117  Ala. 
1,  23  So.  671  (husband  charged  with  the  mur- 
der of  a  child  by  beating  the  wife  before  its 
birth ;  wife  admitted,  under  statute) ;  1 885, 
Stevens  i;.  State,  76  Ga.  96  (wife  admitted, 
under  statute,  in  a  prosecution  against  the  hus- 
band for  a  battery  upon  her) ;  1881,  Turn  bull  v. 
Com.,  79  Ky.  495  (wife's  malicious  wounding 
of  a  husband;  the  husband  not  admitted,  the 
exception  being  ignored;  no  precedents  cited) ; 
1890,  Com.  V.  Sa])p,  90  id.  580,  586,  14  S.  W.  8-34 
(statutory  exception  recognized,  for  *'a  crime 
against  the  person  of  the  wife";   wife  here 
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clearly  within  the  exception.*  It  would  seem  plain  that  a  rape  of  the  wife, 
committed  by  the  husband  or  at  hU  instigation,  was  plainly  an  offence  of 
corporal  violence ;  and  at  the  earliest  stage  of  the  law,  the  privil^e  was  held 
not  to  apply,  in  the  notorious  case  of  Lord  Audley.*  But  this  ruling  was 
more  than  once  doubted;^  and,  although  the  doubt  was  apparently  due 
to  very  different  reasons,^  it  was  duly  perpetuated  without  regard  to  its 
grounds ;  and,  partly  in  consequence  of  this,  there  appear,  in  modem  rec> 
ords,  a  few  singular  rulings  in  which  it  is  maintained  that  a  rape  is  not 
•  a  crime  against  the  wife "  nor  a  "  personal  wrong."  •  Whether  the  pro- 
curing of  an  ahortion  comes  within  the  spirit  of  the  exception  may  per- 
haps be  doubted,  so  far  as  the  consent  of  the  wife  may  be  assumed.^  An 
ahdmiion  and  forcible  marriage,  or  a  seduction  before  marriage,  would  be 
a  crime  against  the  woman  and  sometimes  also  a  corporal  wrong;  but  in 
this  instance  other  complications  arise,  first,  because  the  marriage  may  be 
void  and  thus  the  privilege  is  inapplicable  (ante,  §  2230),  and  next,  because 
the  statutory  offence  may  sometimes  not  involve  violence  or  forcible  abduc* 
tion  as  an  ingredient." 


Allowed  to  tertif J  on  a  charge  of  attempting 
to  kiU  her  hj  pouoD);  1828,  Sonle's  Case,  5 
Greenl.  407  (aMaalt  and  batteij  on  the  wife) ; 
1887,  People  v,  Sebring,  66  Mich.  703,  33  N.  W. 
808  (aMaalt  with  intent  to  do  bodily  harm  on 
the  wife;  wife  admitted,  nnder  statnte);  1845, 
People  o.  Oreen,  1  Denio  614  (wife's  dying 
declarations,  admitted,  on  a  charge  of  morder- 
ing  her);  1852,  State  v.  Hossej,  Bnsbee  123, 
126  (wife  not  competent  in  a  prosecution  for 
assaolt  and  battery  where  no  "lasting  injozy 
or  great  bodily  harm "  was  inflicted  or  threat- 
ened) ;  1877,  State  v.  Davidson,  77  N.  C.  528 
(similar;  these  two  mlings  are  now  probably 
outlawed  by  the  existing  statute) ;  1877,  Whipp 
V.  State,  34  Oh.  St.  87  (husband  competent  in 
a  proeecution  of  the  wife  for  an  assault  upon 
him,  though  the  statute  expressly  makes  no 
such  exception) ;  1799,  Pennsylvania  v.  Stoops, 
Addis.  381  ("  in  cases  of  secret  personal  injury  " 
the  wife  is  admissible ;  here,  her  dying  deposi- 
tion, on  a  prosecution  for  murdering  her) ;  1811, 
State  V.  Davis,  3  Brev.  3  (assault  and  battery 
by  the  husband  on  the  wife;  wife  admitted; 
Grimke,  J.,  diss.) ;  1902,  Cfood win  v.  State,  114 
Wis.  318,  90  N.  W.  170  (assault  with  intent 
to  kill). 

»  1796,  R.  V.  Wasson,  1  Cr.  &  O.  197  (by 
all  the  Irish  judges;  administering  poison  to 
the  defendant's  wife ;  the  wife  admitted) ; 
1890,  Com.  V.  Sapp,  Ky.,  supra,  note  4;  1901, 
Davis  V.  Com.,  99  Va.  838,  38  S.  E.  191  (indict- 
ment for  poisoning  a  well  with  intent  to  kill 
"  S.  and  others " ;  the  defendant's  wife,  being 
one  of  the  others  using  the  well,  admitted 
nnder  statute,  as  one  against  whom  the  crime 
was  committed). 

*  Quoted  ante,  §  2227  ;  this  peer  of  the  land 
employed  his  servants  as  his  nefarious  instru- 
ments, and  stood  by  while  they  executed  his 
commands. 

V  1674,  Hale,  C.  B.,  in  R.  o.  Brown,  1  Yentr. 


843  (doubted) ;  1661,  R.  o.  Griggs,  T.  Raym. 
1  (denied);  1725,  Raymond,  CTJ.,  in  R.  o. 
Azir,  1  Stra.  633  (approved);  1734,  Probyn,  J., 
in  R.  V.  Reading,  Lee  cas.  t  Hardwicke  79,  83 
(approved).  In  R.  v.  Jell^man,  8  C.  &  P.  604 
(1838),  the  wife  was  admitted  to  prove  an  un- 
natural crime  upon  her. 

*  As  pointed  out  onto,  §  2227. 

*  1898,  People  v.  Schoonmaker,  117  Mich. 
190,  75  N.  W.  439  (rape  of  a  woman  under 
sixteen,  being  also  tne  defendant's  wife;  the 
woman  not  competent  against  the  defendant, 
nnder  statute).  Where  the  rape  was  before 
marriage,  the  question  is  arguable;  but  Courts 
have  strained  a  point  in  favor  of  the  wrongs 
doer:  1902,  People  v.  Curiale,  137  Cal.  534.  70 
Pac.  468  (constming  the  statute);  1899,  State 
V.  Frey,  76  Minn.  526,  79  N.  W.  518  (the  statute 
does  not  include  a  charge  of  rape  on  the  woman 
before  marriage) ;  1896,  State  v.  Evans,  ISS 
Mo.  116,  124,  39  S.  W.  462  (rape  on  the  wife 
before  marriage;  wife  excluded;  '*a  wife  is 
only  admitted  to  testify  concerning  criminal 
injuries  to  herself  as  a  wife ").  To  hold 
that  the  offence,  when  committed,  was  not 
done  to  the  wife,  so  as  to  be  a  "crime  against 
the  other,"  is  to  misread  the  statute.  The 
woman's  consent  to  marriage  cannot  remove 
the  crime,  however  much  it  may  discredit  her 
testimony. 

!•  Not  privileged:  1871,  State  v.  Dyer,  59 
Me.  303,  306  (wife  admitted  against  husband 
charged  jointly  with  attempting  an  abortion  on 
her) ;  1899,  JMunyon  t;.  State,  62  N.  J.  L.  1,  43 
Atl.  577  (attempting  to  produce  a  miscarriage, 
held  a  personal  injury,  within  the  statutory 
exception).  Privileged:  1897,  Miller  v.  State, 
37  Tex.  Cr.  575,  577,  40  S.  W.  313  (wife  not 
admitted  su^nst  husband  on  a  chaige  of  abor- 
tion done  before  marriage). 

"  Eng.:  1638,  Fulwood's  Case,  Cro.  Car. 
482  (indictment  for  abduction  and  forcible  mar- 
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(2)  The  husband's  desertion  or  failure  to  support  is  plainly  a  wrong  to  the 
wife;  but  inasmuch  as  the  fact  often  comes  in  issue  in  a  proceeding  not 
directly  between  husband  and  wife,  this  has  sometimes  sufficed  as  a  loophole 
for  escaping  the  application  of  the  exception.^  Nevertheless,  in  principle, 
this  distinction  should  have  no  effect ;  and,  in  orthodox  practice,  in  proceed- 
ings involving  the  custody  of  children,  where  the  issue  depends  partly  on  the 
husband's  misconduct,  the  wife's  testimony,  at  least  by  affidavit,  was  conceded 
to  be  admissible.^ 

(3)  At  common  law,  in  the  early  practice,  the  notion  of  an  injury  to  the 
wife  was  not  regarded  as  including  much  more  than  those  corporal  brutal- 
ities which  satisfied  most  gross  and  elementary  conceptions  of  wrong.  But 
as  times  have  gone  on,  more  refined  distinctions  have  been  countenanced ; 
especially  under  the  statutory  exceptions  for  ''  crimes  against  the  other,"  it 


riage;  the  woman  testified  apparently  without 
question) ;  1685,  R.  v.  Brown,  1  Ventr.  243,  S 
Aeb.  193  (indictment  for  abduction  and  for 
unlawful  marriage  procured  hy  duress;  the 
woman  was  admitted,  though  "she  was  his 
wife  de  facto,  though  not  dejure,**  first,  because 
she  was  married  bj  duress,  secondly,  because 
''so  hainous  a  qrime  would  go  unpunished, 
unless  the  testimony  of  the  woman  should  be 
received,"  thirdly,  on  the  authority  of  Ful- 
wood's  case,  supra) ;  1702,  Swendsen's  Trial,  14 
How.  St.  Tr.  559,  575  (forcible  abduction  and 
marriage;  the  woman  admitted  without  ques- 
tion); 1826,  K.  V.  Serjeant,  Ry.  &  Moo.  352, 
Abbott,  C.  J.  (conspiracy  by  a  prostitute  and 
others  to  procure  S.  to  marry  her  on  false  pre- 
tence ;  the  husband  exdudea,  on  a  false  theory 
that  the  rule  was  the  same  for  testimony  either 
for  or  against  the  other  spouse) ;  1827,  R.  v. 
Wakefield,  2  Lew.  Cr.  C.  1,  20,  279  (conspir- 
ing to  marry  an  heiress  against  her  will; 
the  woman  was  admitted  for  the  prosecution, 
whether  the  marriage  was  forcible  or  frandu- 
lent,  and  whether  or  not  it  was  legally  void ; 
HuUock,  B. :  "A  wife  is  competent  against 
her  husband  in  all  cases  affecting  her  liberty 
and  person;  ...  it  would  be  unreasonable  to 
exclude  the  only  person  capable  of  giving  evi- 
dence in  certain  cases  of  injury.  Our  law 
recognizes  witnesses  ex  necessitatey  and  it  would 
be  strange  indeed  that  the  husband  should  b^ 
allowed  to  exercise  every  atrocity  against  the 
wife  and  her  evidence  not  be  admitted ") ; 
1839,  R.  o.  Yore,  1  Jebb  &  S.  563  (fraudulent 
enticement  of  heiress  to  marriage ;  the  woman 
admitted,  following  R.  v.  Wakefield);  U.  S.: 
Ark.  St.  1899,  Feb.  28  No.  22  (wife  admitted 
against  her  husband,  in  certain  cases,  on  a  pros- 
ecution for  seduction  before  marriage) ;  Ga. : 
St.  1899,  Dec.  20,  p.  42  (Code  §  6747,  allowing 
a  prosecution  for  seduction  to  be  stopped  by 
marriage,  amended  by  adding:  "In  case  the 
defendant  fails  to  comply  with  the  provisions 
of  this  section  [as  to  supporting  the  wife  and 
children],  the  wife  shall  oe  a  competent  witness 
against  the  husband";  the  amendment  not  to 
apply  to  cases  pending) ;  1903,  Bamett  v.  State, 
117  *Ga.  298,  43  S.  £.  720  (St.  1899,  Dec.  20, 
p^  42,  does  not  apply  against  one  who  at  the 


time  of  the  marriage  was  arrested  but  not 
under  indictment  for  the  seduction) ;  Kv. : 
1903,  Barclay  v.  Com.,  —  Ky.  —  ,  76  S.  W. 
4  (mock  marriage,  held  to  be  within  the  excep- 
tion of  necessity). 

"  1864,  Reeve  v.  Wood,  10  Cox  Cr.  58 
(charge  of  desertion,  preferred  by  the  parish ; 
wife  not  receivable  against  him,  because  *'  it  is 
only  a  crime  against  the  parish,  and  it  is  the 
fact  of  her  becoming  chaigeable  to  the  parish 
that  makes  the  husband  liable");  1898,  Wood 
V.  Lentz,  116  Mich.  275,  74  N.  W.  462  (action 
for  loss  of  support  by  selling  liquor  to  the 
plaintiff's  husband ;  the  husband  not  admitted 
against  plaintiff,  under  the  statute) ;  1898,  Peo- 
ple V.  Malsch,  119  id.  112,  77  N.  W.  638  (failure 
to  support;  interpreting  the  act  of  1889,  as 
affectmg  Act  No.  136  of  1883,  and  3  How. 
Annot.  St.  §  7546) ;  1901,  Travis  v.  Stevens,  127 
id.  687,  87  N.  W.  85  (action  for  support  fur- 
nished to  defendant's  wife;  wife  not  admitted 
for  plaintiff,  under  the  statute);  1874,  Bach 
V.  Parmely,  35  Wis.  238  (wife  admitted,  for  a 
claimant  charging  the  husband  with  necessaries 
supplied  to  her,  to  prove  the  husband's  acts  of 
cruelty,  "  on  the  ground  of  necessity  "). 

"  1804,  De  Manneville  v.  De  Manneville,  10 
Yes.  Jr.  52,  56  (a  mother's  petition  against  the 
father  for  the  child's  custody;  her  affidavit 
admitted ;  L.  C.  Eldon :  "  This  mav  be  com- 
pared to  the  common  case  where  aMdavits  of 
ill-treatment  are  read  to  prevent  the  husband's 
taking  the  interest  of  money  in  court  the  prop- 
erty of  the  wife ;  ...  it  is  almost  of  necessitv 
in  such  a  case  [as  this]  that  the  wife's  affidavit 
should  be  read,  the  circumstances  generally  tak- 
ing place  in  no  other  presence  than  that  of  the 
husband  ") ;  1836,  People  v.  Chegaray,  18  Wend. 
637,  642  (custody  of  children;  the  wife's  affi- 
davit against  the  husband,  doubtingly  received) ; 
1839,  reople  v.  Mercein,  8  Paige  47,  53  (similar 
cause;  the  wife's  testimony  admitted  to  prove 
the  husband's  cruelty  as  justifying  her  living 
separately). 

The  following  ruling  was  over-strict:  1789, 
Sedgwick  v,  \^tkins,  1  Ves.  Jr.  49  (wife's 
writ  ne  exeat  regno  against  husband;  L.  C. 
Thurlow :  "  For  security  of  the  peace,  indeed, 
she  may  make  an  affidavit  against  him ;  but  can* 
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has  become  poesible  for  the  Cooits  to  take  a  broader  Tiew.  That  adultery 
by  one  spouse  is  an  offence  against  the  other  is  plain  enoagh  in  morals,  and 
ought  to  be  plain  in  law.^^  The  argument  may  be  made,  to  be  sure,  that 
adultery  by  the  husband  (with  an  unmarried  woman,  at  least,)  was  not  a 
crime  at  common  law,  and  ought  not  to  be  a  crime;  but  that  is  a  mere 
evasion ;  whenever  it  is  made  a  criminal  offence,  then  if  any  crime  at  all  can 
be  a  crime,  not  only  against  the  State,  but  also  a  "  crime  against  the  other," 
adultery  is  certainly  one  of  those  crimes.  So,  too,  is  incest.^  So,  equally,  is 
bigamy}^  Nevertheless,  judges  have  been  found  who  dispute  this ;  it  has 
been  argued,  in  skilful  word-fencing,  that  a  bigamous  marriage  is  a  crime 
**  against  the  marital  relation,"  but  not  "  against  the  wife."  ^^  The  following 
passage  may  serve  as  a  reply  to  that  and  all  similar  attempts  to  restrict  the 
application  of  the  statutory  principle : 

1887,  Zane,  C.  J.,  in  U.  S.  v.  BasseU,  5  Utah  131, 136,  13  Pac.  237 :  <<  Is  then  polyg- 
amy a  crime  against  the  lawful  wife?  It  certainly  is  a  breach  of  the  implied  if  not  of 
the  express  terms  of  the  marriage  contract ;  .  .  .  and  hecaoae  it  is  a  breach  of  that  con- 
tract, most  hurtful  in  its  consequences,  it  is  declared  to  be  a  crime.  Whenever  the  act 
or  the  conduct  which  constitutes  a  public  offense  or  crime  consists  in  a  direct  violation  of 
the  rights  of  an  individual,  the  crime  is  against  that  individual  as  well  as  against  the 
public.  The  law  recognizes  the  marital  rights  of  a  woman  or  man  as  well  as  their  rights 
to  life,  liberty,  and  security  from  personal  violence ;  and  the  breach  thereof  by  a  second 
marriage  or  by  cohabitation  with  another  woman  as  a  wife  is  often  more  injurious  to  the 
feelings  of  the  lawful  wife  (as  well  as  in  other  respects)  than  would  be  a  deprivation  of 
persona]  security  or  of  personal  liberty,  —  more  injurious  than  the  shake  of  a  fist  coupled 
with  a  threat  or  an  attempt  to  commit  a  bodily  injury.  .  .  .  The  ground  upon  which  the 
exclusion  of  the  wife  or  husband  rests  is  that  it  would  destroy  confidence  and  produce 
discord.  A  man  in  the  bed  of  a  strange  woman  is  in  a  very  unfavorable  situation  to 
insist  upon  preserving  inviolate  the  sacred  conccrd  of  marriage  and  harmony  and  confi- 
dence on  the  part  of  his  wife.'' 


not  sustain  an  indictment;*.  .  .  I  have  always 
taken  it  to  be  a  rale  that  a  wife  can  never  be 
evidence  against  her  husband,  except  in  the 
case  I  have  allnded  to"). 

"  Accord :  1870,  State  v,  Bennett,  31  la.  24 ; 
1874,  State  v.  Hazen,  39  id.  648;  1885,  Lord  v. 
State,  1 7  Ncbr.  526,  528, 23  N.  W.  507.  Contra : 
I860,  State  v.  Armstrong,  4  Minn.  335,  343; 
(even  under  a  statute  making  the  complaint  by 
the  injured  Bpouse  the  necessary  basis  of  prose- 
cation)  ;  1868,  State  v.  Berlin,  42  Mo.  572,  577, 
BPiiibU  ;  1882,  Compton  v.  State,  13  Tex.  App. 
271  (cited  in  the  next  note) ;  1839,  Mills  v.  U.  S. 
1  Pinncv  73;  1898,  Crawford  v.  State,  98  Wis. 
623,  74  N.  W.  537.  But  in  some  States  the 
ntatute  {ante  §  488)  expressly  sanctions  the  priri- 
le^e  in  proceedingH  "  lonnded  on  aclultery,^  and 
thiA  provision  controls:  1894,  Hanselman  v. 
Dovel,  102  Mich.  50o,  60  N.  W.  978  (husband 
not  admitted  for  himself,  in  crim.  con.,  even 
after  divorce);  1896,  People  v.  Isham,  109  id. 
72,  67  N.  W.  819  (adultery);  1896,  People  v. 
Imes,  110  id.  250,  68  N.  W.  157  (same);  1890, 
De  Meli  v.  I)e  Meli,  120  N.  Y.  485,  492, 24  N.  E. 
996  (adultery). 

*•  1893,  State  V.  Chambers,  87  la.  1,  3,  53 
N.  W.  1090  (wife  competent  against  a  husbiand 


charged  with  incest) ;  1897,  State  v.  Hard,  101 
id.  391,  70  N.  W.  613.  Contra:  1903,  State  v. 
Burt,  —  S.  D.  —  ,  94  N.  W.  409  (incest  with 
daughter;  defendant's  wife  excluded);  1879, 
Morrill  v.  State,  5  Tex.  App.  447  (adaltery ; 
husband  admitted) ;  1880,  Rowland  v.  State,  » 
id.  277  (same);  1882,  Compton  r.  State,  13  id. 
271  (incest;  wife  excluded ;  overraling  the  pre- 
cedinfiT  cases). 

!•  Accord:  1880,  State  v.  Sloan,  55  la.  217, 
220,  7  N.  W.  516  ;  1882,  State  i;.  Haghe^  58  id. 
165,  168,  11  N.  W.  706;  1901,  Hills  v.  State, 
61  Nebr.  589,  85  N.  W.  836  (to  hold  otherwise 
'*  would  be  to  impute  to  the  Legislature  a  useless 
purpose,  since  the  common  law  was  then  in  force 
except  where  modified  bv  statute  ") ;  1 887,  U.  S. 
D,  Basselt,  5  Utah  131,'l34,13  Pac.  237  (poly- 
gamy ;  first  wife  admitted  against  the  defendant ; 
quoted  supra).  Contra:  1892,  People  r.  Quan- 
strom,  93  Mich.  254,  53  N.  W.  165  (Morse,  C.  J., 
and  Grant,  J.,  diss.) ;  1894,  Boyd  v.  State,  33 
Tex.  Cr.  470,  472  (lawful  wife  not  admitted 
to  testify  to  the  fact  of  her  marriage) ;  1890,. 
Bassett  v.  U.  S.,  137  U.  S.  496,  503,  11  Sup. 
165. 
^^  Brewer,  J.,  in  Bassett  v.  U.  S.,  supra. 
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In  a  petition  for  divorce,  the  petitioner  should  be  admitted,  under  the  spirit 
of  the  present  principle,  to  testify  to  such  causes  of  divorce  as  consist  plainly 
of  personal  wrongs  —  for  example,  maltreatment  or  desertion  — ,  and  perhaps 
(since  divorce  presupposes  in  general  some  sort  of  injustice  to  the  petitioner) 
to  other  causes ;  and  this  view  has  sometimes  been  taken  in  applying  the 
statutory  exception  for  "  personal  wrong  or  injury."  ^®  But,  needless  to  say, 
the  common  law  recognized  no  such  exception ;  and  since,  in  many  of  the 
jurisdictions  retaining  the  privilege,  there  has  been  an  express  reservation  of 
it  for  divorce  causes,^  there  is  in  those  jurisdictions  no  opening,  on  this  pre- 
text, for  the  admission  of  husband  or  wife  by  implication  from  their  com- 
petence as  parties  to  the  suit.*^  In  an  action  for  criminal  conversation,  or  for 
enticement^  or  for  alienation  of  affections,  or  for  seduction,  so  far  as  misconduct 
on  the  part  of  (for  example)  the  plaintiff-husband  to  the  wife  becomes  a  part 
of  the  issue,  in  excuse  or  in  mitigation  of  damages,  it  would  seem  that  the 
wife  should  be  admissible  against  the  husband  to  prove  this  on  the  analogy 
of  the  doctrine  already  noted  (supra,  par.  2) ;  ^  but  ordinarily  this  has  not 
been  judicially  recognized.^  To  ignore  it  is  at  least  to  cast  discredit  on  the 
supposed  reason  of  the  privilege ;  for,  in  an  action  for  alienation  of  affec- 
tions, of  what  use  is  it  to  pretend  any  longer  by  a  rule  of  evidence  to  preserve 
those  affections  ? 

(4)  In  a  few  instances,  a  deprivation  or  injury  of  property^  has  been 


^  1880,  Stebbins  v.  Anthony,  5  Colo.  348,  361 
(divorce  for  desertion ;  the  petitioner  is  compe- 
tent under  sach  a  statute) ;  1888,  Spitz's  Appeal, 
56  Conn.  184, 14  Atl.  776  (quoted  ttijra,  par.  4) ; 
1883,  Burdette  v.  Bnrdette,  13  D.  C.  469  (parties 
in  divorce  suits  a  vinculo  are  incompetent;  but 
by  Equity  Rule  98  the  petitioner  for  separation 
may  testify  to  cruel  or  inhuman  treatment  tak- 
ing place  when  no  other  witness  was  present) ; 
1900,  Gardner  v.  Gardner,  104  Tenn.  410,  58  8. 
W.  342  (admissible  in  a  petition  for  divorce  on 
the  ground  of  cruelty).  Moreover,  under  the 
statute  making  parties  in  general  competent,  the 
same  result  is  sometimes  reached ;  the  cases  are 
noted  post,  §  2244. 

^*  The  statutes  are  coUected  ante,  §  488. 

*^  In  the  following  cases,  the  parties  were  held 
not  admissible :  1901,  Fightmaster  u.  Fightmas- 
ter,  —  Ky.—  ,  60  S.  W.  918  (divorce  for 
cruelty ;  wife  not  admissible  to  prove  acts  of  cru- 
elty); 1901,  Lambert  u.  Lambert,  —  id. — ,  63 
S.  W.  614  (neither  admissible);  1903,  Boreing 
V.  Boreing,  —  id.  —  ,71  S.  W.  431  (wife  not 
admissible  against  husband  in  her  suit  for  di- 
vorce) ;  1880,  Dillon  v.  Dillon,  32  La.  An.  643, 
645;  1880,  Daspit  r.  Ehringer,  ib.  1174,  1176; 
1859,  Dwelly  v.  Dwelly,  46  Me.  377.  In  the  fol- 
lowing cases,  on  one  ground  or  another,  the 
parties  were  held  admissible:  1871,  Castello  v. 
Castello,  41  Ga.  613 ;  1873,  Barringer  v.  Bar- 
ringer,  69  N.  C.  179  (divorce  for  impotence); 
1902,  Broom  v.  Broom,  130  id.  562,  41  S.  E.  673 
(under  a  statute  rendering  a  spouse  not  *'  com- 
petent or  compellable  to  ffive  evidence  for  or 
against  the  otner,'*  the  wife,  in  the  husband's 
suit  for  divorce  for  adultery,  may  testify  in  de- 


nial of  the  adultery) ;  1895,  Seitz  v.  Seitz,  170 
Pa.  71   32  Atl.  578. 

*^  1839,  Gilchrist  v.  Bale,  8  Watts  355,  357 
(enticement  of  the  plaintiff's  wife ;  the  wife's 
declarations  of  ill-treatment  by  the  husband, 
admitted). 

■*  1745,  Winsmore  t;.  Greenbank,  Willes  577, 
578  (enticement  of  a  wife ;  her  declarations  not 
admitted  against  the  plaintiff ;  no  reason  given ); 
1895,  Rice  r.  Rice,  104  Mich.  371,  379,  62  N.  W. 
833  (wife's  action  for  alienation  of  the  husband's 
affections ;  the  latter  not  admitted  against  her) ; 
1880,  Huot  V.  Wise.  27  Minn.  68,  6  ^  W.  68  (the 
wife,  in  an  action  by  the  husband  for  her  entice- 
ment, not  admitted  under  the  statutoir  excep- 
tion for  "  crimes  against  the  other  ").  Compare 
the  cases  cited  ante,  §  2235.  In  the  cases  cited 
ante,  §  1730,  where  the  wife's  letters  are  admitted 
under  the  Hearsay  exception,  this  question  does 
not  seem  to  have  presented  itself. 

**  1888,  Spitz's  Appeal,  56  Conn.  184, 14  Atl. 
776  (rule  not  applicaole  "to  actions  at  law  in 
which  the  husband  and  wife  have  conflictiug  in- 
terests and  are  opposing  parties,  as  petitions  for 
divorce  or  suits  by  the  wife  seeking  protection 
against  the  husband,  and  has  no  application  to 
suits  iu  equity  relating  to  the  wife's  separate  es- 
tate"; a  wife  here  allowed  to  testify,  against 
creditors  of  an  estate  assigned  by  the  husband, 
as  to  a  claim  for  her  separate  property  included 
therein) :  1900,  Hacb  v.  Rollins,  158  Mo.  182, 59 
S.  W.  232  (widow's  bill  to  set  aside  a  deceased 
husband's  conveyance  in  fraud  of  the  wife's 
dower  and  homestead ;  the  widow  admitted  to 
testify  to  the  fraud,  under  the  common  law  ex- 
ception "ex  necessitate  as  to  conversations  be* 
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nor  less  than  an  absolute  role  of  exclusion,  of  a  very  different  type  (arUe, 
§  2175).  But  on  no  other  reason  than  Lord  Coke's  could  this  result  be 
reached ;  for,  by  either  of  the  main  and  popular  reasons,  the  object  of  the 
privilege  is  to  protect  from  the  consequences  of  ill-feeling  or  from  a  repug- 
nant situation  (ante,  §  2238) ;  and  this  implies  necessarily  that  a  spouse  not 
apprehending  such  consequences,  or  not  desiring  to  be  protected,  may  waive 
the  protection  which  is  optionally  granted.  Nevertheless,  the  application  of 
the  privilege  has  tended  to  be  obscured  by  the  use  of  the  term  **  incompe- 
tency "  for  both  the  disqualification  to  testify  on  the  spouse's  behalf  and  the 
privilege  not  to  testify  against  the  spouse.  The  former  is  plainly  an  abso- 
lute rule  of  law,  not  left  to  the  party's  option  (arUe,  §  604) ;  the  latter  is  a 
mere  privilege.  The  common  phrase,  declaring  them  *'  incompetent  to  testify 
for  or  against  the  other,"  by  associating  the  former  with  the  latter,  has  some- 
times led,  by  confusion,  to  the  extension  of  the  idea  of  absoluteness  from  tha 
one  to  the  other.  In  a  few  instances,  it  has  been  denied  or  doubted  that 
the  privilege  can  be  waived.^  But  this  doubt  is  entirely  unfounded,  and  is 
repudiated  not  only  by  occasional  decision,'  but  also  by  implication  in  most  of 
the  modem  statutes  which  declare  the  one  inadmissible  against  the  other 
"  without  the  consent  of  the  other."  ' 

(2)  Who  may  waive  the  privilege  depends  upon  whose  privilege  it  is,  —  a 
question  already  considered  (ante,  §  2241). 

(3)  What  constitutes  a  waiver  is  usually  not  difficult  to  answer.  Nothing 
done  before  trial  could  have  the  effect  of  a  waiver.^  On  the  other  hand,  a 
failure  to  object,  upon  the  calling  of  the  spouse  to  the  stand,  must  be  equiva- 
lent to  consent.^  In  a  few  jurisdictions,  it  is  expressly  enacted  that  the 
taking  of  the  stand  by  a  party  shall  constitute  a  waiver  as  to  his  privilege 
for  his  wife's  testimony.®  The  usual  case  presented  is  that  of  a  party  wha 
calls  his  wife  on  his  own  behalf  and  then  attempts  to  claim  his  privilege 
to  prevent  her  cross-examination.     Argument  is  scarcely  needed  to  demon- 


^  1736,  Barker  v,  Dixie,  Lee  ca&  t.  Hard- 
wicke  264  (case  too  conftiaedly  reported  to  be 
of  any  value) ;  1883,  Clark  v.  Kraase,  13  D.  C. 
559,  573  (privilege  cannot  be  waived ;  said 
obiter) ;  1903.  Barber  v.  People,  203  ni.  548,  68 
N.  E.  93  (calling  the  first  wife,  in  a  prosecntion 
for  bigamy ;  waiver  not  aUowed) ;  1875,  Tilton 
V.  Beecher,  N  Y.,  Official  Report,  III,  313,  355, 
925  (crim.  con. ;  Mrs.  Tilton  was  not  offered  by 
the  defendant,  but  the  plaintiff  expressed  his 
consent  and  waiver  of  objection  to  the  defend- 
ant calling  her ;  the  judee  was  not  obliged  to 
render  a  decision,  but  the  defendant  and  the 
plaintiff  respectively  contended  that  a  waiver 
was  and  was  not  soflicient  to  render  the  wife 
admissible ;  and  the  plaintiff  argued  that  an  in- 
ference might  be  drawn  from  the  defendant's 
failure  to  call  her) ;  1902,  Brock  v.  State,  44 
Tex.  Cr.  335,  71  8.  W.  20  (neither  the  testify- 
ing spouse,  nor  the  one  testified  against,  can 
waive). 

«  1829,  Best,  C.  J.,  in  Pedley  v.  WeUesley, 
3  C.  &  P.  558 ;  1862,  Huss  v.  Steamboat  War 
£agl6, 14  la.  368, 375  (under  a  statute  expressly 


sanctioning  a  waiver);  1865,  Blake  v.  Graves^ 
18  id.  812,  318  (same;  by  a  majority);  1890^ 
Estey  V.  Fuller  I.  Co.,  82  id.  678,  682,  46  N.  W. 
1098,  semble  (same).  Add  the  cases  cited  in 
notes  4-8,  infra, 

*  The  statutes  are  collected  ante,  §  488. 

«  1878,  HnbbeU  v.  Grant,  39  Mich.  641,  643 
(consent  not  implied  from  failure  to  object  to- 
discovery  under  oath).  But  no  doubt  a  ttipula- 
tion,  in  the  nature  of  a  judicial  admission  (post,. 
§  2590)  would  sufiice. 

*  1883,  Benson  v.  Morgan,  50  Mich.  77,  79, 
14  N.  W.  705  (consent  implied  from  attendance 
in  court  and  failure  to  object).  Compare  the 
rules  for  objections  {ante,  §§  18,  486). 

*  As  in  the  Codes  of  Csdifomia,  Oregon,  etc., 
quoted  ante,  §  488 ;  construed  in  the  allowing 
case  erroneously:  1899,  State  v.  McGrath,  35 
Or.  109,  57  Pac.  321  (under  C.  C.  P.  §  713,  a  de- 
fendant by  taking  the  stand  in  a  criminal  case 
does  not  consent  to  the  examination  of  his  wife 
by  the  prosecntion ;  a  singular  reading  out  of  an. 
express  provision). 
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strate  the  unfairness  and  the  logical  inconsistency  of  such  a  proceeding;  it 
involves  of  course  a  waiver,^  and  yet  this  has  in  at  least  one  Court  been 
denied.® 

§  2243.  Inference  from  Bxercise  of  the  Privilege.  If  the  spouse  against 
whom  it  is  desired  to  call  the  other  as  a  witness  takes  advantage  of  the 
privilege  and  thus  causes  the  rejection  of  the  witness,  how  far  may  this  cir- 
cumstance be  taken  as  permitting  the  inference  that  the  excluded  testimony 
would  be  unfavorable  to  the  party-spouse  ?  The  established  principle  {ante, 
§  286)  permits  such  an  inference  ordinarily,  from  the  suppression  of  avail- 
able testimony,  or  the  failure  to  utilize  it.  Must  it  yield  in  this  instance,  as 
being  inconsistent  with  the  full  exercise  of  the  privilege  ?  This  question  has 
usually  been  answered  in  the  affirmative : 

1867,  Campbell,  J.,  in  Knowles  y.  People,  16  Mich.  408,  413:  ''If  the  omiBsion  to  call 
the  wife  apon  the  stand  is  to  be  treated  as  warranting  the  conclusion  that  her  testimony 
would  be  adverse,  then  the  privilege  is  entirely  destroyed  and  she  will  have  to  be  called  at 
all  events.  .  •  .  The  law,  in  permitting  husbands  and  wives  to  testify  on  behalf  of  each 
other,  cannot  have  contemplated  that  any  moral  coercion  should  enable  others  to  force 
them  into  the  witness-box." 

1885,  Arnold,  J.,  in  Johisan  v.  State,  63  Miss.  313,  317 :  **  If  the  failure  of  the  husband 
to  call  his  wife  as  a  witness  in  his  behalf  is  to  be  construed  as  testimony  or  as  a  circum- 
stance against  him,  his  privilege  and  option  in  the  matter  would  be  annulled,  and  he 
would  be  compelled  in  all  cases  to  introduce  her  or  run  the  hazard  of  being  convicted  on 
a  constrained,  implied  confession  or  admission,  or  to  make  explanations  for  introducing 
her  which  might  involve  the  sacred  privacy  of  domestic  life."  ^ 

Whether  this  conclusion  is  inevitable  is  at  least  open  to  argument.  The 
argument  against  it  is  that  there  is  no  actual  coercion  and  no  actual  denial 
of  the  privilege,  but  merely  a  dilemma  and  an  option,  which  are  created,  not 


V  1899,  National  Germ.  Am.  Bank  t;.  Law- 
reDce,77  Minn.  282,  80  N.  W.  363  (a  husband's 
permission  of  the  wife's  testimony  "  completely 
waived  his  statutory  privilege  "  for  purposes  of 
her  cross-examination);  1897,  DanJey  v.  Dan- 
ley,  179  Pa.  170,  36  Atl.  225  (a  plaintiff-wife 
admitted  after  examination  at  the  opponent's 
demand,  although  her  husband  was  a  co-defend- 
ant) ;  and  some  of  the  statutes  quoted  ante, 
§488. 

*  1869,  Griffin  v.  State,  32  Tex.  164, 166;  but 
this  ruling  did  not  long  remain  :  1870,  Creamer 
V.  State,  34  id.  173  (preceding  case  repudiated; 
but  the  prosecution  maj  not  examine  to  new 
matter) ;  1876,  Hampton  v.  State,  45  id.  154, 
158  (cross-examination  to  her  statements  on  the 
pieliminarj  examination,  allowed)  ;  1884,  Wash- 
mgton  V.  State,  17  Tex.  App.  197,  204  (like 
Creamer  v.  State) ;  1889,  Jotmson  v.  State,  28 
id.  17, 25, 11  S.  W.  667  (same) ;  1893,  Bluman  v. 
State,  33  Tex.  Cr.  43,  64.  21  S.  W.  1027,  26 
S.  W.  75  (same) ;  1895,  Hoover  v.  State,  35  id. 
342,  345,  33  S.  W.  337  (same). 

Distinguish  the  question  [ante^  §  1885)  whether 
in  general  a  witness  may  be  cross-examined  on 
the  subject  of  the  whole  case  or  only  on  the  sub- 
ject of  the  direct  examination. 

*  Accord:  1898,  R.  v.  CJooley,  30  N.  Sc.  330, 
332;  1867,  Kuowles  v.  People,  15  Mich.  408, 


413  (quoted  supra) ;  1899,  National  G^rm.  Am. 
Bank  v.  Lawrence,  77  Minn.  282, 79  N.  W.  1016 ; 
1885,  Johnson  v.  State,  63  Miss.  313  (the  wife 
beine  here  competent,  but  the  husband-defend- 
ant being  privileged  not  to  call  her;  quoted 
supra) ;  and  several  of  the  statutes  quoted  ante, 
§  488.  Contra:  1883,  People  v.  Hovey,  92 
N.  Y.  554,  559  (inference  allowable  from  the 
failure  of  the  defendant  to  call  his  wife,  an  eye- 
witness, who  was  not  compellable  to  testify 
against  him,  but  was  competent  for  him) ; 
1869,  Griffin  v.  State,  32  Tex.  164,  166.  Uncer- 
tain: 1896.  State  v.  Hatcher,  29  Or.  309,  44 
Pac  584  (left  doubtful,  though  erroneously 
treated  as  involved  in  the  privilege,  on  the 
same  principle  as  in  the  privilege  against  self- 
crimination  ;  but  held  that  in  any  case  the  fail- 
ure shows  nothing  unless  it  appears  that  the 
wife  was  within  the  jurisdiction,  and  that  she 
was  willing  to  waive  her  privilege) ;  1893,  Graves 
V.  U.  S.,  150 U.  S.  lis,  120, 14  Sup.  40  (a  woman 
was  present  with  the  murderer  ;  the  defendant's 
failure  to  have  his  wife  in  court,  so  that  it 
could  be  seen  whether  she  was  the  woman,  and 
the  party  thus  identified,  not  allowed  as  ground 
for  inference,  partly  because  he  was  not  bound 
to  anticipate  the  need,  partly  because  she  was 
incompetent  to  testify  for  him ;  Brewer,  J^ 
diss.). 
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hj  any  direct  attempt  to  break  into  the  privily,  bat  bjthe  accidental  coin- 
cidence, upon  the  same  piece  of  testimony,  of  two  independent  principles  of 
law,  neither  one  of  which  should  be  made  to  yield  rather  than  the  other. 
This  argument  is  nearly  the  same  as  that  which  applies  to  the  privily  against 
self-crimination  (post,  §  2272),  and  need  not  be  further  noticed  here.' 

It  must  be  noted  that,  when  the  privilege  does  not  exist,*  or  where  it  has 
been  waived,^  the  inference  is  permissible ;  and,  furthermore,  that,  in  any 
event,  upon  the  same  principle  as  under  the  privilege  against  self-crimination 
{post,  §  2272),  the  party  desiring  to  compel  the  spouse  to  testify  may  at  least 
call  for  the  testimony,  and  is  not  to  be  deprived  of  it  until  the  party-spouse 
formally  objects  and  claims  the  privilege.^ 


7.   Statutory  Chanfea. 

§  2245.  Statutory  Abolition,  SzproM  or  Implied.  The  progress  of  accept- 
ance of  Bentham's  reasoning,  in  its  effect  on  this  privil^e,  has  not  been  as 
rapid  as  with  most  others  of  his  proposed  reforms.  The  disqualification  of 
interested  persons  has  been  removed,  as  well  as  that  of  parties  in  civil  cases 
and  of  defendants  in  criminal  cases  {ante,  §§  576, 577,  579).  The  privil^e 
of  parties  in  civil  cases  has  been  swept  away  {ante,  §  2218).  The  disqualifi- 
cation of  husband  or  wife  on  the  other's  behalf  has  disappeared  in  a  majority 
of  jurisdictions  {ante,  §  602).  But  their  privilege  has  been  removed  in  only  a 
minority  of  jurisdictions.^  Many  and  large  inroads,  however,  have  been  made 
upon  it  by  statutory  exceptions  in  almost  every  jurisdiction ;  ^  and  in  some 
States  the  statutory  alteration  of  the  privilege  —  for  example,  by  denying  it 
in  civil  cases — has  risen  beyond  the  degree  of  an  exception  to  that  of  a  par- 
tial abolition.  The  consequence  of  these  numerous  express  changes,  and  of 
the  enactment  of  the  other  statutes  dealing  with  parties  and  interested  per- 
sons, has  been  to  require  more  or  less  judicial  interpretation  to  determine  the 
effect  of  the  legislation  upon  the  privilege.  These  rulings  depend  largely 
upon  the  phrasing  of  the  individual  statutes ;  but  some  of  the  questions  pre- 
sented have  general  features,  which  may  here  be  noticed. 

(a)  The  statutes  declaring  that  no  person  should  be  "excluded"  or 
"incompetent"  by  reason  of  being  a  party  to  the  cause  might  well  be 
argued  to  have  the  effect  of  abolishing  the  disqualification  of  a  husband 
or  wife,  when  a  party,  to  testify  for  the  other ;  •  but  they  could  not  have  the 

*  It  voBj  be  added  that  the  present  question 
most  be  distinguished  from  that  which  arises 
when  the  witness-spouse  is  disqualified  on  the 
other's  behalf,  and  nut  merely  privileged,  be- 
cause then  it  is  impossible  to  use  the  testimony 
under  any  conditions,  and  no  inference  could 
arise  even  if  there  were  no  privilege ;  this  is  an 
ordinary  deduction  from  the  general  principle 
affecting  such  inferences,  and  the  rulings  have 
been  already  noted  thereunder  {ante,  §  286). 

»  1873,  Alley's  Trial,  Mass.,  Pamph.  Rep. 
144  (that  the  defendant's  wife  was  not  called  to 
explain  his  whereabouts,  allowed  to  be  consid- 
ered) ;  1908,  Bichardson  v.  State,  44  Tex.  Cr. 


211,  70  S.  W.  320.  Contra:  1903,  Moore  v. 
State,  —  Tex.  Cr.  — ,  75  S.  W.  497,  aembU 
(Henderson,  J.,  diss.). 

«  1870,  Creamer  v.  State,  34  Tex.  173  (the 
husband's  refusal  to  allow  cross-examination  of 
the  wife ;  inference_permissible). 

>  1895,  Com.  V.  Weber,  167  Pa.  153,  31  AtL 
481.  Contra:  1903,  Moore  v.  State,  —  Tex. 
Cr.    — ,  75  S.  W.  497  (Henderson,  J.,  diss.). 

^  The  statutes  are  all  placed,  for  conyenience' 
sake,  ante,  §  488. 

*  Already  examined  ante,  §  2240. 

*  This  effect  has  been  already  examined 
(ante,  %  613). 
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effect  of  abolishing  the  privilege  —  namely,  of  making  the  one  compellable 
against  the  other  —  unless  the  notion  of  incompetency  were  given  its  larger 
and  looser  meaning  (ante,  §  2242)  of  disqualification  and  of  privilege  also. 
Such  a  meaning  was  given  to  it  by  some  Courts,  because  it  was  commonly 
construed  as  abolishing  for  parties  both  disqualification  and  privilege;  so 
that  when  the  husband  and  the  wife  were  parties,  neither  could  prevent 
the  other  being  called  on  the  opposite  side;^  and  this  effect  was  sometimes 
conceded  for  suits  for  divorce^  and  other  suits  where  they  were  the  sole 
parties  and  on  opposite  sides.^  But  no  such  consequence  could  plausibly  be 
deduced  from  the  statutes  abolishing  interest  as  a  disqualification ;  ^  for  there 
was  here  no  privilege  to  be  abolished  (ante,  §  2222).  A  statute,  it  may 
be  noted,  making  husband  or  wife  "competent''  would  of  course  (by  the 
same  construction  above  mentioned)  make  the  person  compellable  also.^ 
These  problems  of  interpretation,  however,  arose  chiefly  under  the  earlier 
statutes.  Successive  revisions  have  left  few  of  them  to  survive  for  judicial 
ruling. 

(b)  The  codification  of  many  jurisdictions  has  given  the  criminal  and  the 
civil  procedure  a  separate  treatment,  and  thus  it  is  necessary  sometimes  to 
resort  to  construction  to  determine  how  far  a  given  rule  applies  in  common 
to  civil  and  criminal  cases.  Moreover,  in  the  earlier  steps  of  legislation, 
the  privilege  was  sometimes  abolished  for  the  former  class  of  cases  but  ex- 
pressly retained  for  the  latter ;  and  thus  the  question  has  often  arisen  how 
far  the  abolition  of  the  privilege  has  been  carried  by  the  Legislature.  This 
question  depends,  of  course,  entirely  on  the  wording  of  the  local  statutes ; 
and  it  has  therefore  received  varying  answers, — sometimes  that  the  privi- 
lege is  in  criminal  cases  retained  *  or  abolished,^^  or  that  in  civil  cases  it  is 


«  1S77,  Sntherland  o.  Hankins,  56  Ind.  848, 
851  (contested  wiU,  the  wife  bein^  an  heir,  but 
withdrawing  as  a  plaintiff  and  joining  as  a  de- 
fendant ;  hnsband  compellable  to  testify  for  the 
heirs);  1871,  Richards  v.  Harden,  81  la.  805, 310 ; 
1861,  Chamberlain  v.  People,  28  N.  T.  85,  88; 
1869,  JU  O'Brien,  24  Wis.  547  (wife  compeUable 
to  answer  in  proceedings  to  reach  property  of  a 
judgment  debtor,  her  hnsband) ;  1888,  Carney 
r.  Gleissner,  58  id.  674,  17  N.  W.  898  (bat  not 
when  the  witness  is  interested,  if  not  a  party ; 
here  a  wife  was  not  admitted  for  the  bailee 
of  her  separate  property  saed  in  replevin  by  her 
hnsband);  1886,  Blalion  v.  Gilcnrist,  67  id. 
38,  45,  29  N.  W.  220  (proceedings  agunst  a 
jadgment  debtor;  his  wife  not  examinable, 
because  not  a  par^ ;  distinguishing  Re  O'Brien, 
5Mjr>ra,  where  a  different  procedure  then  pre- 
vailed). 

B  1872,  Moore  v.  Moore,  51  Mo.  118,  119; 
1873,  Berlin  v.  Berlin,  52  id.  151 ;  1861,  Cham- 
berlain V.  People,  23  N.  Y.  85,  88;  1865,  Hays 
V.  Hays,  19  Wis.  182.  Compare  the  same  re- 
sult reached  by  another  road  in  the  rulings 
dted  anU,  §  2239. 

•  1874,  Darner  v.  Darner,  58  Mo.  222,  284 
(controversy  of  land-title). 

V  1883,  Bnrdette  v,  Bnrdette,  13  D.  C.  469 ; 
1888,  C^ark  v,  Eraose,  ib.  559, 572;  1896,  Ward 


V,  Dickson,  96  la.  708,  65  N.  W.  998,  semUe; 
1860,  Breed  v.  Gk>ve,  41  N.  H.  452,  454.  Contra  : 
1873,  Rowland  v.  Plummer,  50  Ala.  182,  193, 
semble.  But  it  was  held  in  one  jurisdiction  that 
the  real  party,  being  a  spouse,  became  com- 
pellable to  testify,  when  the  other  was  but  a 
nominal  party :  1867,  Metler's  Adm'r  v.  Metier, 

18  N.  J.  Eq.  270, 277 ;  1868,  Petrick  v.  Ashcroft, 

19  id.  339,  »emble. 

*  1872,  Southwick  v.  Southwick,  49  N.  T. 
510. 

•  1894,  State  v.  Willis,  119  Mo.  485,  488,  24 
8.  W.  1008. 

^^  1875,  Jackson  v.  State,  53  Ahi.  472;  1894, 
Eveiett  V.  State,  33  Fla.  661,  664,  15  So.  .543 
(St.  1891,  c.  4029,  and  Rev.  St.  1892,  §  2863, 
taken  together,  make  the  wife  admissible  in 
criminal  cases  against  the  husband);  1898, 
Mercer  v.  State,  40  id.  216,  24  So.  154;  1892, 
Com.  V.  DiU,  156  Mass.  226,  228,  SO  N.  £.  1016 ; 
1895,  Com.  V.  Harden,  163  id.  453,  456,  40 
N.  £.  846;  1897,  State  v.  Reynolds,  48  S.  C. 
384,  26  S.  E.  679  (since  the  omission  in  1882  of 
a  clause  specifically  limiting  the  section's  appli- 
cation to  civil  cases,  the  section  applies  equiuly 
to  criminal  cases;  thus  disposing  of  State  v. 
Belcher,  1880, 13  id.  459,  and  SUte  v.  Dodson, 
1881,  16  id.  460,  decided  under  the  original 
statute). 
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retained  ^  or  abolished,^  and  sometimes  that  it  is  in  both  civil  and  criminal 
cases  alike  retained  ^^  or  alike  abolished.^^  The  time  ought  soon  to  come 
when  these  rulings  are  outlawed  by  reform  (as  some  of  them  even  now  are). 
Doubtless,  before  the  centenary  of  Bentham's  deaths  no  vestige  of  the  privi- 
lege  will  remain. 


^^  1884,  Stephenson  v.  Ck>ok,  64  la.  265,  869, 
20  N.  W.  182  ;  1893,  Niland  v,  Kalish,  37  Nebr. 
47,  49,  55  N.  W.  295 ;  1894,  Skinner  v.  Skinner, 
38  id.  756,  760,  57  N.  W.  534  (nor  do  the  stat- 
utes removing  married  women's  property  disa- 
bilities affect  the  statute  upon  eyidence) ;  1894, 
Greene  v.  Greene,  42  id.  634,  638,  60  N.  W.  937 
(same). 

^  1882,  WiUiams  v.  Rilej,  88  Ind.  290,  296; 


1895,  Jordan  o.  State,  142  id.  422,  425;  1874, 
Westerman  v.  Westerman,  25  Oh.  St.  500,  507. 

U  1879,  Byrd  v.  State,  57  Miss.  243;  1880, 
Anon.,  58  id.  15 ;  1881,  Leach  v.  Shelby,  ib.  681, 
688;  but  under  the  Code  of  1892,  see  Saffold 
V.  Home  (1894),  72  id.  470,  482,  18  So.  433. 

^«  1879,  Brown  v.  Norton,  67  Ind.  424;  1879, 
Hntchason  v.  State,  ib.  449;  1881,  Smith  v. 
Smith,  77  id.  80,  82. 
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ToFic  A  (continued)  :  PRIVILEGED  TOPICS. 
Sttb-topio  III :   PRIVILEGE  FOR  SELF-CRIMINATING  FACTS, 


1.  In  general 

§  2250.  History  of  the  Privilege. 

§2251.  Policjr  of  the  Privilege. 

§  2252.  CoDstitntional  and  Statntorj  Phras- 
ings ;  Kinds  of  Proceeding  affected  by  the  Con- 
iititutional  Sanction  (Grand  Jury,  Legislative 
Inqairy,  etc). 


2.  Kinds  of  Facta  protected  from 
Disolosnre. 

?2254.  Civil  Liabilit;r. 
2255.  Infamy  or  Disgrace. 

I  2256.  Criminal  Liabfflty :  (a)  Forfeiture. 

I  2257.  Same  Mf>)  Penaltj^. 

I  2258.  Crime  under  Foreign  Sovereignty. 

1 2259.  Crime  of  a  Third  Person;  Officers  of 
a  Corporation  and  Public  Officials. 

S  2260.  Facts  **  tending  to  Criminate." 

§  2261.  Facts  furnishing  a  Clue  to  the  Dis- 
covery of  Criminal  Facts. 


8.  Form  of  DiaoloBure  protected. 

§  2263.  General  Principle. 

I  2264.  Production  or  Inspection  of  Docu- 
ments and  Chattels. 

6  2265.  Bodily  Exhibition. 

1 2266.  Confessions  and  the  Self-Crimination 
Privilege,  distinguished. 


4.  Mode  and  Bffect  of  Claiming  the 

Privilege. 

§  2268.  Criminating  Questions  not  forbidden ; 
Improper  Cross-examination  to  Character,  dis- 
tinguished. 

§  2269.  Judge's  Warning  to  the  Witness. 

§  2270.  Who  may  Claim  the  Privilege; 
Party,  Witness,  Counsel;  Effect  of  Erroneous 
Compalsion. 

§2271.  Who  may  Determine  the  Claim; 
Judge  and  Witness. 

§  2272.  Effect  of  Making  Claim,  as  to  Infer- 
ences permissible  against  ^e  Claimant;  Gen- 
eral Principle. 

§  2273.  Same :  Inference  from  not  producing 
Evidence,  distinguished. 

6.  CesBation  of  the  Privilege. 

}  2275.  Waiver :  (a)  by  Contract. 

§  2276.  Same :  (6)  by  Volunteering  Testi- 
mony on  the  Stand. 

§  2277.  Same :  Cross-examination  to  Ac- 
cused's Character,  distinguished. 

§  2278.  Same :  Other  Principles  affecting 
Cross-examination  and  Impeachment,  distin- 
guished. 

§  2279.  Expurgation  of  Criminality :  (a)  by 
Acquittal;  (b)  by  Lapse  of  Time. 

§  2280.   Same :  (c)  by  Executive  Pardon. 

§  2281.  Same :  {d)  by  Statutory  Amnesty  or 
Indemnity;  (1)  Statutes  forbidding  Prosecution 
for  the  Offence. 

§2282.  Same:  (2)  Statutes  forbidding  Use 
of  Testimony. 


1.    In  general. 

§  2250.  HiBtory  of  the  Privilege.^  The  history  of  the  privilege  against  self- 
crimination  has  something  more  than  the  ordinary  interest  of  a  rule  of  evi- 
dence,—  not  only  because  the  privilege  has  been  given  a  constitutional 
sanction  in  nearly  every   one  of  our  jurisdictions ;  nor  merely  because  the 


^  The  substance  of  the  history  here  set  forth 
was  first  printed  in  5  Harvard  Law  Review  71. 
Since  that  time,  a  wider  survey  of  the  sources 
and  the  collection  of  much  additional  material 
has  made  it  possible  to  trace  the  story  more 
fully.  The  present  account  was  printed  in  15 
Harv.  Law  Kev.  610  (1902) ;  it  has  since  been 
revised  by  taking  note  of  the  corroborative 
researches  of  Esmeiu,  Hinschins,  Pertile,  and 
Tanon.  The  first  of  these  has  once  for  all 
settled  the  early  history  of  the  subject  on  the 
Continent.    Their  works  cited  herein  are:  Es- 


mein,  1882,  Histoire  de  la  procedure  criminelle 
en  France,  et  sp^cialement  de  la  procedure  in- 

3uisitoire;  1896,  Le  serment  des  inculp^s  en 
roit  canonique  (reprinted  by  Leroux,  Paris, 
from  vol.  7,  Uiblioth^qne  de  r^cole  des  hautes 
Etudes,  sciences  relineuses);  Hinschius,  1869- 
1897,  System  des  Katholischen  Rirchenrechts 
mit  besbnderer  Rucksicht  auf  Deutschland; 
Pertile,  1900,  Storia  del  diritto  italiano,  2d  ed., 
vols.  I- VI;  Tanon,  1893,  Histoire  des  tribu* 
naux  de  Tinquisition  en  France. 
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tracing  of  its  origin  takes  ns  so  far  afield,  in  our  survey,  as  the  adminis- 
trative policy  of  William  the  Conqueror,  and  the  criminal  procedure  of  Louis 
XIV  and  the  French  Revolution ;  but  particularly  because  the  woof  of  it» 
long  story  is  woven  across  a  tangled  warp  composed  in  part  of  the  inventions 
of  the  early  canonists,  of  the  momentous  contest  between  the  Courts  of  the 
common  law  and  the  church,  and  of  the  political  and  religious  issues  of  that 
convulsive  period  in  English  history,  the  days  of  the  dictatorial  Stuarts.  To 
disentangle  these  various  elements,  while  keeping  each  in  sight  and  unbroken, 
is  a  complicated  task. 

To  begin  with,  two  distinct  and  parallel  lines  of  development  must  be  kept 
in  mind,  —  the  one  an  outgrowth  of  the  other,  succeeding  it,  and  yet  beginning 
just  before  the  other  comes  to  an  end.  The  first  is  the  history  of  the  opposi- 
tion to  the  ex  officio  oath  of  the  ecclesiastical  courts ;  the  second  is  the  his- 
tory of  the  opposition  to  the  criminating  question  in  the  common-law  courts, 
«.  6.  of  the  present  privilege  in  its  modem  shape.  Let  us  remember  that  there 
is,  in  the  first  part  of  this  history,  no  question  whatever  of  the  subject  of  the 
second  part,  and  that  the  second  part  has  not  yet  b^un  to  exist  The  first 
part  begins  in  the  1200s,  and  lasts  well  into  the  1600s  ;  the  second  part  begins 
in  the  early  1600s,  and  runs  on  for  another  century. 

L  Under  the  Anglo-Saxon  rule,  the  bishops  had  sat  as  judges  and  enter- 
tained suits  in  the  popular  courts.  But  William  the  Conqueror,  before  1100, 
had  put  an  end  to  this.  His  enactment  required  the  bishops  to  decide  their 
causes  according  to  the  ecclesiastical  law;  whence  sprang  up  a  separate 
system  and  a  double  judicature.^  By  a  century  later,  the  papal  power  and 
the  regal  power  were  in  hot  conflict  over  the  delimitation  of  their  jurisdic- 
tions ;  in  the  great  Constitution  of  Clarendon,  in  1164,  Henry  II  temporarily 
gained  the  advantage.^  By  another  century,  Stephen  and  John  had  lost 
ground ;  and  under  Henry  III  the  influence  of  the  leaders  of  the  church,, 
foreign  bom  and  foreign  educated,  was  in  the  ascendant.^  When  Henrys 
married  his  French  wife,  in  1236,  there  came  over  four  uncles  with  her,  one 
of  whom,  by  name  Boniface,  was  placed  in  the  see  of  Canterbury  as  arch- 
bishop (or  perhaps  archdeacon).  In  the  same  year,  1236  (Matthew  Paris  said 
1237),  there  came  over  also  a  Cardinal  Otho.  These  two  men  were  active  in 
developing  the  local  church  law  of  England.^  First  to  be  noted  is  a  consti- 
tution of  Otho,  promulgated  at  a  Pan- Anglican  council  in  London,  1236: 
"  JusjuTavdum  calumnioe  in  caims  ecelestastids  et  eivUilms  de  verUate  dicenda 
in  spiritualiims,  quo  ut  Veritas  facUius  aperiatur  et  causae  eeUrius  terminen^ 
tur,  statuimus  prcestari  de  cetero  in  regno  Anglice  secundum  canonieas  et  legiii- 
mas  sanctioneSy  obstante  consuetudine  in  contrarium  non  obstante,'*  ^  Next,  in 
1272,  came  a  similar  constitution  from  Boniface :  "  Statuimus  quod  laid,  vM 

*  Stabb8,Sel.  Chart.  85,  Const.  Hist.  11,171;  Codex  Jar.  Ecd.  Angl.  1011;  Lindwood's 
Pollock  &  Maitland,  Hist.  Eng.  Law,  I,  66,  67,  Proyinciale,  preface  to  parts  I  and  11 ;  Joxs 
432.  Ecdesiastica,  II,  90;  Coke,  IS  Rep.  26;  2  Inst. 

*  PoU.  &  Malt  I»  104  ff.,  430  ff.  599,  657. 

4  Stnbbe,  Const.  Hist.  II,  57-65;  PoU.  &  •  Lindwood,  pt.  11,  p.  60;  Gibeon,  1011;  \% 
Hait.  1, 100;  Gneist,  Const.  Hist.  I,  240.  Rep.  28. 

■  PoU.  &    Mait.  I,  93,  94,  103 ;   Gibson's 

3070 


S§  225Q-2282] 


HISTOBT. 


§2250 


de  iulditorum  peceatU  et  ezce$nlms  eorrigendis  per  prcelatos  et  judice$  eccle^ 
8%a9tico8  inquiritur^  ad  prcutandum  de  veritate  dicenda  juramentum  per  ex- 
communicationis  serUerUias,  «i  optts  fuerii,  eompeUarUurJ*  ^  Meanwhile,  the 
general  struggle  between  papal  and  royal  claims  of  jurisdiction  had  gone  on. 
Under  Edward  I,  the  statute  of  Circumspecte  Agatis  (1285)  favored  the  for- 
mer's rights.^  But  by  the  early  1300s  the  statute  De  Articulis  Cleri^  set 
fairly  definite  limits ;  it  was  enacted  that  the  royal  officers  should  not  permit 
*^quod  aliqui  laid  in  ballione  sua  in  aliquibus  locis  canveniant  ad  aliquau 
reeognitiones  per  $acramenta  %ua  fadenda^  nisi  in  causi%  matrirnonialibus  et 
testarnentariis.'*  Such  are  the  preliminary  data  at  the  opening  of  this  first 
part  of  the  history.  What  was  their  significance  for  the  relation  of  the  par- 
ties to  the  contest  ? 

First  of  all,  we  may  note  that  the  opposition  therein  reflected  had  nothing 
to  do  with  any  objection  to  the  general  process  of  putting  a  man  on  his 
oath  to  declare  his  guilt  or  innocence ;  they  concerned  only  the  questions 
(a)  who  should  have  the  right  to  do  this,  and  (b)  how  it  should  be  done. 
Moreover,  the  former  of  these  things  is  alone  at  first  concerned ;  later, 
the  second  comes  to  dominate  in  importance.  Three  stages  are  fairly 
well  marked,  namely,  (1)  to  Elizabeth's  time,  (2)  to  Charles  I's,  (3)  and 
afterwards. 

1.  a.  Who  should  have  the  rights  of  jurisdiction  ?  This  was  in  the  1200s 
and  1300s  the  great  question.  The  statute  De  Articulis  Cleri  settled  the 
line  of  ecclesiastical  jurisdiction  over  laymen  by  confining  it  to  causes  matri- 
monial and  testamentary ;  and  this  in  substance  previdled  till  the  end  of 
church  courts  in  England.^^  The  forms  of  writs  of  prohibition  were  there- 
after based  on  this  statute.^^  A  century  later,  in  1402,  under  Henry  lY,  the 
papal  or  clerical  power  obtained  some  sort  of  enlargement  of  its  *'  liberties 
and  privileges  ;  ^  but  under  Henry  YIII  this  foreign  and  papal  domination 
was  repudiated,  and  in  1533  ^^  all  canons  **  repugnant  to  the  customs,  laws,  or 
statutes  of  this  realm  '^  were  forbidden  to  be  enforced.  Under  Mary,  for  a 
moment,  in  1554,^^  the  statute  of  Henry  was  repealed ;  but  Elizabeth,  in 
1558,^^  took  care  promptly  to  restore  it.  Thenceforward  the  struggle  of  juris- 
diction is  against  Elizabeth's  own  High  Commission  Court,  and  not  against 
a  foreign  and  papal  power. 

h.  In  the  other  important  respect,  namely,  how  the  church  courts  should 
proceed,  there  is,  as  yet  in  the  1200s  and  1300s,  apparently  no  interference 


▼  Uodwood,  pt.  T,  p.  109 ;  12  Rep.  26.  In  the 
notes  to  Lindwood,  it  is  added  that  the  laymen, 
"tuffnUi  potettate  temporalium  dominorum,  in 
hujusmodi  in^isitionibus  citati  noluerunt  jwrare 
d9  veritate  dtcenda." 

*  Statutes  of  the  Realm  (Cay),  1, 101. 

*  Statutes,  I,  209;  2  Inst.  600.  The  date 
giyen  by  the  editors.  Cay  and  Tomlins,  is  tem- 
f)ore  ineerto  before  the  end  of  Edward  II's  reiffji 
(1326).  Coke  attribates  it  to  the  first  few  yean 
of  Edward  I;  bat  this,  for  several  reasons,  is 
improbable.  In  9  Edward  II  (1316),  certain 
Articuli  CUri  had  been  presented  by  the  clergy 


in  a  futile  protest  against  the  narrowness  of 
their  powers:  Statutes,  I,  171;  lindwood,  pt. 
ni,  p.  37 ;  2  Inst.  601,  618. 

^^  With  sundry  detaUed  variations,  noted  in 
PoU.  &Mait.  1,  105  ff. 

u  Reg.  Brer.  36  b ;  Fitzh.  Nat.  Brev.  41  A ; 
Nichols*  Britton,  f.  35  ft. 

"  St  4  H.  IV,  c.  3. 

IS  St.  25  H.  Vm,  c  19;  a  statute  "for  the 
submission  of  the  clerigy  to  the  king's  majesty.* 

^4  St.  1  &  2  P.  &  MT  c.  8. 

u  St.  I  Eliz.  c.  1,  {{  6,  10. 


ao7i 


f  2260        PRIVILEGE  AGAINST  SELF-CRIMINATION.     [Chap.  LXXVni 

or  hostile  feeling  at  all,  in  relation  to  the  methods  that  here  concern  us.  It 
does  not  appear  that  the  decrees  of  Otho  and  Boniface,  above  quoted,  author- 
izing certain  oaths  to  be  employed,  met  with  anj  more  opposition  than  other 
acts  done  in  assertion  of  the  church's  jurisdiction.  The  oath  was  plainly 
permitted,  bj  the  statute  De  ArtictUis  Cleri,  in  causes  matrimonial  and  testa- 
mentary ;  there  was  no  objection  to  it  as  such.  How  could  there  be,  in  a 
community  where  the  compurgation  system  was  still  in  full  force  in  the 
popular  and  the  royal  courts,  and  men  might  be  forced  to  clear  themselves  by 
their  oaths  with  oath-helpers,  —  where  they  even  struggled  for  the  privilege 
of  it,  for  centuries  afterward,  against  the  innovation  of  jury  trial  ?  ^*  The 
writs  of  prohibition,  set  forth  by  Britton  and  Fitzherbert,^^  mentioned  an 
oath,  to  be  sure ;  but,  in  the  first  place,  this  might  equally  be  the  compurga- 
tion oath  (not  the  jvLsjurandum  calumnies  or  de  veritaU) ;  and,  in  the  next 
place,  and  chiefly,  it  was  mentioned  simply  as  a  descriptive  feature  of  the 
forbidden  jurisdiction,  —  as  if  one  should  forbid  writs  of  habeas  corpus  to  be 
issued  by  a  probate  judge,  not  meaning  in  the  least  to  strike  at  that  sort  of 
writ,  but  at  the  particular  judge's  power  and  jurisdiction.  There  is  no  reason 
whatever  to  believe  that  the  statute  De  ArtictUis  Cleri  had  among  its  motives 
any  animus  against  the  church's  imposition  of  an  oath  as  such.^^ 

Nevertheless  (though  the  king's  lawyers  cared  nothing  about  it)  this  pro- 
cedure of  Otho's  and  Boniface's,  the  jtisjurandum  de  verUate  dicenda  (which 


^  Thajer,  Preliminary  Treatifle,  25,  27. 

**  Cited  supra, 

^*  The  only  snggeetion  erer  made  to  this 
effect  has  come  from  Coke,  who  claimed  (12 
Rep.  28)  that  in  this  respect  Otho's  constitution 
of  1236  was  "against  tne  law  and  custom  of 
England/'  and  that  the  statute  25  H.  VIII,  c  14, 
cited  infra  (which  he  re-writes  to  suit  his  claim), 
merely  restored  the  common  law.  His  only 
authority  is  the  concluding  clause  of  Otho's 
abore-quoted  decree  of  1236,  *'obtenta  conauetu- 
dine  in  conlrartum  non  obstante**  This  clause, 
however,  plainly  applies,  not  to  English  custom, 
but  to  the  church's  own  law ;  for  not  only  was 
the  use  of  the  incjuisitional  oath  de  verUate  a 
new  thing  at  that  time  in  the  church's  procedure 
(as  explained  later),  but  this  particular  jusjti- 
randum  calumnies  was  in  the  12008  beins^  much 
enlarged  in  its  application.  It  had  been  in 
1125-30  not  yet  usaole,  in  the  church's  practice, 
for  clerical  persons  and  in  spirituid  causes: 
Corp.  Jur.  Canon.,  Decretal.  II,  7,  dejur,  calum. 
cc.  I,  2;  so,  too,  in  1145-53  **  inusitcUum  est**: 
lb.  c.  4;  by  1181  it  was  authorized  for  the 
clergy,  "eonsududine  non  v^bkante.**  i  ib.  c.  5; 
and  finally,  bv  1294-1303,  under  Boniface  VIII, 
it  was  prescribed  in  all  spiritual  causes :  Sexti 
Decretal.  II,  4,  de  jur.  calum.  cc.  1,  2;  compare 
also  Lindwood,  II,  60 ;  Hinschius,  V,  pt.  1,  p.  356, 
note  7 ;  Salvioli,  Jusjurandura  de  Calnmnia 
(printed  in  the  Omagi^io  del  Circolo  Ginridico 
di  Palermo  alia  Universitk  di  Bolo&^na.  1888); 
Esmein,  Le  serment,  p.  13,  Hist,  de  la  proc. 
crim.,  68,  69.  All  this  shows  plainly  enough 
what  Otho  meant  in  prescribing  it  for  spiritual 
causes  in  England,  in  1236,  by  his  "obtenta  con- 


suetudine  in  contnarium  non  obstante  ** ;  and  Coke's 
argument  falls  to  the  ground. 

There  is,  to  be  sure,  an  apparently  opposing 
passage  (not  dted  by  Coke)  in  the  Constitution 
of  Clarendon,  c.  6,  of  1 164  (Stnbbs,  Sel.  Chart. 
238) :  '*  Laici  non  debent  aceusari  nisi  per  certos  et 
legaUs  accusatores  et  testes  in  prassentia  episcopi, 
ita  quod  archdiaconus  non  verdat  Jus  suum.**  But 
this  could  not  refer  to  Otno's  new  oath  of  1236, 
for  the  simple  reason  that  the  latter  did  not 
come  in,  nor  anything  of  the  kind,  until  the 
next  century  (as  appears  in  the  citations  in/hi). 
Moreover,  this  particular  Clarendon  clause 
(whatever  it  meant)  seems  not  to  have  been 
opposed  to  the  church's  claims,  for  in  a  Vatican 
M8.  of  that  constitution,  it  is  said,  while  two 
other  clauses  are  marked  "  toler.,^  and  the  rest 
"  damn.,**  this  clause  6  is  ignored  entirely : 
Gieseler,  Eccles.  Hist.,  Hull's  ed.,  1857,  III,  65  ; 
Smith's  Hull's  ed.,  1857-58,  II,  289  (the  contrary 
statement,  in  PoU.  &  Malt.  I,  437,  that  "  the 
pope  seems  to  have  condemned  this  constitution 
as  a  whole,"  is  based  upon  authorities  not  here 
accessible  for  comparison).  Probably  the  Clar- 
endon clause  was  aimed  at  some  sort  of  reform 
in  the  compurgation  system,  which  was  then 
degenerate  (as  noted  later) ;  moreover,  who 
cocdd  be  an  '*  accusator  **  was  then  a  much  dis- 
cussed question  in  church  law :  Decretal.  II,  7, 
de  accus.  Or  it  may  have  concerned  the  then 
changing  judicial  relation  between  the  arch- 
deacon and  the  episcopal  ordinary :  Hinschins, 
V,  pt.  I,  p.  432.  §  288 ;  Schulte,  Kathol.  Kirchen- 

icht,  §  59,  III;  Lea,  Inquisition,  I,  309.    The 
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we  may  call  the  inquisitional  oath,  as  distinguished  from  the  compurgation 
oath),*^  was  then,  for  the  church,  an  innovation.  Hitherto,  the  trial  by  com- 
purgation, or  formal  swearing  of  the  party  with  oath-helpers,  and  the  trial  by 
ordeal,  had  been  the  common  methods  of  ecclesiastical  trial  and  decision. 
But  in  the  early  1200s,  under  the  organizing  influence  of  Innocent  III,  one 
of  the  first  great  canonists  in  the  papal  chair  (1198-1216),  new  ideas  were 
rapidly  germinating  in  church  law.*  The  trial  by  ordeal  was  formally  abol- 
ished by  the  church  in  1215.^^  The  trial  by  compurgation  oaths  "was 
already  becoming  little  better  than  a  farce."  *^  There  was  a  decided  need  of 
improvement  in  method.  One  of  the  marked  expedients  in  this  improvement 
was  the  inquisitional  or  interrogatory  oath,  introduced  and  developed  in  the 
early  1200s,  chiefly  by  the  decretals  of  Innocent  III.^  The  time-worn  com- 
purgation oath  had  operated  as  a  formal  appeal  to  a  divine  and  magical  test  or 
Gottesurtheil ;  there  was  no  interrogation  by  the  tribunal ;  the  process  consisted 
merely  in  daring  and  succeeding  to  pronounce  a  formula  of  innocence,  usually 
in  company  with  oath-helpers.^  But  the  new  oath  pledged  the  accused  to 
answer  truly,^  and  this  was  followed  by  a  rational  process  of  judicial  probing 
by  questions  to  the  specific  details  of  the  afifair,  after  the  essentially  modem 
manner.     The  former  oath  operated  of  itself  as  a  decision,  through  the  party's 


^*  The  word  inquirere  is  the  typical  word  in 
the  passages  of  the  Decretals  issaed  under  the 
new  procedure. 

«•  Hinschius,  V,  pt.  1,  §  284,  pp.  S37,  348, 
850;  Fertile,  VT,  pt  2,  p.  3;  Schnlte,  Katho- 
lisches  Kirchenrecht,  1873,  Sd  ed.,  §  100,  III ; 
PoU.  &  Malt.  I,  426 ;  Lea.  Inqnisition,  I,  309 ; 
Gieseler,  Eccles.  Hist.,  Hall's  ed.,  Ill,  157.  This 
new  movement  was  part  of  a  general  one,  affect- 
ing also  the  sabstantive  law  of  the  church ;  on 
the  procedure  side,  the  rise  of  the  papal  inquisi- 
tion of  heresy,  in  the  late  1200s,  was  another 
related  phase. 

*^  Thayer,  Prelim.  Treatise,  37  ;  Lea,  Super- 
stition and  Force,  4  th  ed.,  419. 

*^  Poll.  &  Mait.  I,  425,  426,  II,  653. 

**  The  first  appearance  of  it,  as  administered 
to  a  party  accusea,  seems  to  occur  in  Innocent's 
decretals  of  1205  and  1206  (Decretal.  V,  1,  cfe 
accusationibus^  cc.  17,  18),  where,  as  the  **for7iia 
juramenti,**  the  persons  charged  **  meram  et 
pUnam  dicant  inquisitor ibus  veritatem  "  ;  so  also 
m  1208  :  ib.  II,  27,  de  sententia,  c.  22  (an  instruc- 
tive case).  As  Rtill  a  secondary  resort,  it  ap- 
pears, soon  afterwards,  under  Honorius  III,  in 
1216  (ib.  II,  24,  de  jurejurandot  c.  32);  and  by 
the  time  of  Gregory  IX^  in  1239,  Innocent  IV, 
in  1245,  and  Boniface  VIII,  ]294>1303,  it  comes 
to  be  the  usual  requirement  and  the  typical 
mode  of  procedure  (Sexti  Decretal.  I,  1,  de 
judiciiSy  c.  1 ;  II,  4,  dejur.  calum.  cc.  1,  2 ;  II,  10, 
de  testihuSy  c.  2).  As  late  as  the  Latcran  Council 
of  1215,  the  old  compurgation  oath  had  still 
prevailed  as  the  regular  mode  of  trial  for  heresy : 
Decretal.  V,  7,  cS  fusreticis,  c.  13  (=  c.  3  of 
Concil.  Lat.)  ;  Hinschius,  V,  pt.  1 ,  §  284,  p.  346 ; 
but  by  the  middle  of  that  century  the  new  oath 
became  the  customary  instrument  in  the  papal 
inquisition  of  heresy;  which  indeed  owed  its 


effectiveness  largely  to  the  new  methods :  Lea, 
Inquisition,  1, 306, 313, 337, 411, 559 ;  Hinschius, 
V,  pt.  1,  §  297,  p.  484,  VI,  pt.  1,  p.  373.  The 
entire  passing  awa^  of  the  old  putyatio  canonica, 
by  the  late  15008,  is  described  m  Hinschius,  VI, 
pt.  1,  p.  71. 

M.  Foumier  (Les  officialit^s  au  moyen  ftge, 
p.  276;  1880)  had  declared  that  the  oath  de 
veritate  was  no  part  of  the  ordinary  ex  officio 

Erocedure,  and  that  the  texts  of  the  Decretals 
ad  been  misconstrued.  M.  Esmein  answered 
this,  in  1896,  in  the  pamphlet  above  cited,  and 
showed  conclusively  tnat  the  oath  was  a  natural 
historical  development,  explaining  the  various 
causes  and  aspects.  M.  Tanon  (LMnquisition, 
p.  348)  had  meanwhile  refused  to  accept  the 
correctness  of  M.  Foumier's  assertion. 

^  Brunner,  Deutsche  Rechtsgeschichte,  1, 398, 
427,  433,  435.  For  the  church's  compurgation 
oath,  as  distinct  both  in  name  and  in  substance 
from  the  inquisition  or  interrogatory  oath,  see 
good  examples  in  Decretal.  V,  34,  de  purg.  canon, 
cc.  5,  13,  16;  Decret.  Pars  U,  causa  V,  qu.  V, 
cc.  12,  15,  17,  19  (▲.  D.  1130-1148). 

**  **  You  swear  that  you  shall  make  true 
answers  to  all  things  that  shaU  be  asked  of 
you  " ;  thus  it  was  handed  down  in  the  1 600s. 
In  the  1200s,  its  nature  is  well  illustrated  in  a 
case  of  1239,  under  Gregory  IX:  Sexti  Decretal. 
II,  10,  de  testibuSy  c.  2:  **recepto  juramenfo  de 
veritate  dicenda,  iniungas  dictis  aihati  et  priwi 
[the  opposing  parties],  ut  tarn  ponendo  quam 
responaendo  dicant  veritatem  quam  super  positioni^ 
bus  [f.  e.  specific  allegations  of  fact]  tibi  sub 
bulla  nostra  transmissis  ipsi  sciunt  et  illos  intel- 
liqunt  in  quorum  animas  juraverunt.  Praterea, 
sigillatim  super  quolibet  articulo  in  qualibet  positione 
contento  facias  a  partibus  sufficienter  adinvicem 
responderi" 
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own  act;  the  ktter  merely  fnnmhed  material  for  the  judge  with  which 
to  reach  a  personal  conviction  and  decision.  This  was  an  epochal  differ- 
ence of  method  Indeed,  the  radical  part  played,  for  the  progress  of  Eng- 
lish procedure,  by  the  new  jury  trial  in  the  12008  and  ISOOs,  was  paralleled, 
in  a  near  degree,  not  only  for  ecclesiastical  procedure  but  also  for  the  secular 
criminal  procedure  of  the  Continent,  by  this  inquisitional  oath  of  the  1200s.* 
There  were,  to  be  sure,  as  time  went  on,  several  varieties  of  form  to  the  oath. 
The  chief  forms  were  the  simple  juramentum  de  verttate  dicenda,  used  in 
Boniface's  English  constitution  of  1272  (quoted  supra),  and  the  broader  jus- 
jurandum  calumnuE  de  veritate  dicenda,  used  in  Otho's  English  constitution 
of  1236  (quoted  supra) ;  **  but  their  unity  consisted  in  the  subjection  of  the 
accused  to  a  rational  specific  interrogation  for  the  purpose  of  informing  the 
judge. 

Yet  there  was  a  distinction  of  real  consequence  (upon  which  everything 
came  later  to  turn),  regarding  the  different  preliminary  conditions  upon  which 
a  party  could  be  put  to  this  or  any  other  oath.  There  must  be  some  sort  of 
a  presentment,  to  put  any  person  to  answer.  But  must  that  come  fron^  ac- 
cusing witnesses  or  private  prosecutors  or  the  like  (corresponding  to  our 
notion  of  a  qui  tarn  or  a  grand  jury)  ?  Or  might  it  be  begun  by  an  official 
complaint  (somewhat  like  our  information  ex  rdatione  by  the  attomey-gen- 


^  One  of  the  great  facte  of  the  1200»-1S00b 
on  the  CoDtioent  was  the  breaking  down  of  the 
old  laisMez/aire  system  of  private  prosecntion  by 
the  injnred  party,  and  tne  consec^neut  preva- 
lence and  increase  of  nnpnnished  crime.  Some- 
thing had  to  be  done  for  remedying  this.  It 
was  a  time  of  various  new  methods  (Schroe- 
der,  Deatsche  Rechtsgeschichte  775 ;  Siegel,  D. 
Rechtsg.  552-556),  among  which  were  the 
Bugeverfahretif  and  the  celebrated  Vehmgerichte 
in  Germany  (described  in  Sir  Walter  Scott's 
Anne  of  Geierstein).  The  ultimate  resnlt  was 
the  rise  of  a  system  of  public  or  State  proee- 
cntors,  now  for  the  first  time  known  on  the 
Continent,  and  of  grand  Juries,  the  English 
equivalent  (Poll.  &  Mait.  11,  639-657).  lliese 
public  prosecutors,  acting  ex  officio,  laid  hold  of 
the  weapon  just  invented  by  the  canon  lawyers, 
the  compulsory  oath  to  the  accused  de  veritate 
dicenda,  and  applied  it  in  their  secular  criminal 
procedure.  Tne  public  prosecutor,  indeed,  as 
an  institution,  "slipped  in,"  as  E^mein  puts  it 
(Hist,  de  la  proc.  crim.  pp.  103, 133)  "  oy  the 
opening  provided  by  the  procedure  per  inquisi- 
ttonem  m  canon  law."  The  influence,  therefore, 
of  the  canon-law  expedient  upon  continental 
legal  history  may  be  said  to  have  been  epochal. 
Its  development  in  this  respect  in  France  and 
Italy  may  be  further  seen  in  Esmein,  ubi  supra, 
124,  142,  229;  Fertile,  ubi  supra,  3-12,  24-28, 
148 ;  Glasson,  Hist,  du  droit  et  des  institutions 
de  la  France,  VI,  623,  625,  630  (1895) ;  Tanon, 
ubi  supra,  Introd.  i.  In  Germany,  the  rules  of 
the  inquisitio  (as  noticed  later)  may  be  seen 
directly  adopted  in  the  great  criminal  code  of 
1532  which  so  long  dominated  that  country : 
Constitutio  Crimintdis  Caroli,  Art.  6  (when  a 


person  on  suspicion  is  "  doich  die  oberkeyt  vonn 
amptshalben  [i.  e.  ex  officio}  angenommen  wurde, 
der  soil  doch  mit  peinlichir  fiaqe  nil  angegriffen 
werden,  es  sey  dann  suvor  redlich  und  derhalb 
genugsame  ameigung  unnd  vermutung  von  wegen 
derselben  missethat  anff  jnen  glanbwirdig  ge- 
macht"  (1895,  Siegel,  Dentache  Rechtsge- 
schichte, 566). 

'^  The  difference  between  these  two  forms 
needs  a  little  explanation.  The  jusjurandum 
calumnice  was  primarily  a  general  pledge  that 
the  cause  was  a  just  one ;  and  originallv  it  had 
been  used  independently  in  civil  cases  long  be- 
fore the  old  compurgation  procedure  had  ceased 
to  exist,  —  that  is,  as  early  as  the  UOOs:  De- 
cretal. IT,  7,  de  jur.  cal.,  c  1.  But,  as  time 
went  on,  it  came  to  include  a  clause  de  reritate 
dicenda,  or  at  anv  rate  to  be  associated  with 
that  oath  as  a  preliminary  to  every  cause ;  this 
appears  from  1245  on  warns :  Sexti  Decretal.*  11^ 
1,  dejudidis,  c.  1 ;  11,  9,  de  confessis,  c  2 ;  II,  4, 
de  jur.  cal.  cc.  1,  2 ;  Lindwood,  II,  60;  Salvioli, 
Jusjurandum  Calumnitt,  passim;  Esmein,  Le 
serment,  13.  Thus  it  became  associated  with 
and  equally  significant  of  the  new  inauisitional 
oath-procedure  by  the  time  of  Bonifaces  English 
constitution,  supra.  The  typical  feature  of  that 
procedure,  however,  whether  as  a  separate  oath 
or  as  a  clause  in  a  larger  oath,  was  the  require- 
ment de  veritate  dicenda,  i.  e.  to  answer  specific 
interrogatories.  For  forms  of  this,  see  Lea, 
Inquisition,  I,  399.  For  other  forms  of  oath, 
see  Bum,  Eccles.  Law,  '*  Oaths,*'  who  is,  how- 
ever, not  clear  on  the  present  subject.  Gibson, 
Codex  Jur.  Eccl.  AngL  1011,  has  something, 
but  not  very  helpfuL 


3074 


§§  2250-2282] 


mSTORT. 


§  2250 


eral)  ?  Or  might  the  judge  ex  officio  mero  summon  the  accused  and  put  him 
to  answer,  in  hopes  of  extracting  a  confession  which  would  suffice  ?  And  in 
the  last  method,  must  the  charge  at  least  be  brought  first  to  the  judge's 
notice  per/amam,  or  per  elamosam  insiiviiationem,  **  common  report "  or  "vio- 
lent suspicion"?  Such  were  the  questions  of  procedure  which  later  formed  the 
essential  subject  of  dispute.^  The  last  question  became  in  the  subsequent 
histoiy  the  most  important  one ;  and  it  was  apparently  to  be  answered,  in 
the  strictness  of  the  law,  in  the  affirmative.  Nevertheless,  the  matter  was  com- 
plicated hj  the  varieties  of  detail  in  procedure,  and  there  were  differences  of 
phrasing  in  the  various  decretals  that  served  as  authority.  It  is  enough  here 
to  note  that  the  third  method  of  trial  —  the  inquieitio,  or  proceeding  ex  officio 
mero  —  became  a  favorite  one  for  heresy  trials ;  and  that  its  canonical  lawful- 
ness in  some  shape  was  supported  by  clear  authority.^  About  the  year  1600, 
there  came  to  be  in  England  much  pamphleteering  anent  this ;  and  a  formal 
opinion  of  nine  canonists  declared  the  lawfulness  of  putting  the  accused  to 
answer  on  these  conditions :  "  Licet  nemo  tenetv/r  seipsum  prodere  [i.  e.  accuse], 
iamen  prodittu  per/amam  tenetur  seipsum  ostendere  utrum  possit  suam  inno- 
cerUiam  ostendere  et  seipsum  pv/rgare"  ^  Thus,  on  the  one  hand,  it  was  easily 
arguable  that,  in  ecclesiastical  law,  the  accused  could  not  be  put  to  answer 
ex  officio  mero  without  some  sort  of  witnesses  or  presentment  or  bad  repute ; 


**  This  triple  clasBification  of  the  prelimiiuuT' 
procedure,  —  acctiMtf  10,  demmciatio,  tnqumtiOf — 
which  became  the  foundation  of  later  diacna- 
fliona  (Lea,  Inqoiaition,  I,  310,  401 ;  Schnlte, 
Kathol.  Kirchenrecht,  §  100),  ia  sometimea  said 
to  have  been  founded  on  c.  8  of  the  canon  of 
the  Lateran  Council  of  Innocent  III,  in  1215 
(Hefele,  Condlieneeachichte,  2d  ed.,  Y,  885); 
and  ao  it  waa.  But  Innocent  compoaed  that 
canon  bj  adopting  part  of  the  langnafre  of  two 
of  hia  earliest  decretala,  of  1199  and  1206  (De- 
cretal. V,  3,  de  simonia,  c.  31,  licet  heli,  to  the 
FVior  of  St.  Victor;  ib.  Y,  1,  de  accus.  c.  17, 
qtuditer  et  quando,  to  the  Bishop  of  Yeraaillea), 
and  the  ^'trihue  modie"  of  the  former  of  theae 
appear  later  aa  the  daaaification  in  Y,  I,  de 
aecKS.  c.  24,  identical  with  the  Lateran  Coundl'a 
canon.  Eamein  (Le  aerment,  |).  4)  finda  the 
earlieat  inatancea  of  the  inquisitio  procedure  in 
1198,  Decretal.  Ill,  12  ttf  ecd,  bene/.,  c.  1,  X, 
and  in  1 199,  ib.  Y,  32,  de  purg.  catum^  c.  10,  X. 
But  Tanon  (L'  inquiaition,  p.  284)  and  Hinachina 
(Y,  pt.  I,  §  284,  p.  350)  concur  with  the  fore- 
going atatement  m  regarding  thoae  Decretala 
as  the  first  referencea  to  the  inquisitio  aa  a 
generic  method. 

The  phraae  ex  oj^io,  deatined  to  become  ao 
famona  m  England,  in  connection  with  the  third 
mode,  aeema  taken  from  the  aame  c.  31,  de 
eimonia,  of  1199:  "  no»  frequentibuM  clamorie 
excitati,  ex  officio  nostro  vUmmjis  inquirere  de 
prcemiesiM" ;  ao  again,  alao  in  1199,  ib.  Y,  32, 
de  purg.  canon,  c.  10:  "licet  contra  eum  nuUue 
aecusator  legitimue  appareretf  ex  officio  tuo  tamen, 
/ama  puJblica  deferente,  voluiett  pleniue  inquirere 
veritatem," 

**  Aa  to  the  conditiona  precedent  to  an  ex 
officio  inquiaition  lawfuQy  putting  a  party  to  hia 


oath,  the  foregoing  extracta  in  note  28,  supra, 
auggeat  aomethine  of  the  original  orthodox 
practice ;  aa  also  the  following  paaaagea :  ib.  Y, 
1,  de  aocuaationibuSf  c  21,  A.  D.  1212:  "  inquisitio 
fieri  debeat  solummodo  super  illis  de  quibus  da- 
mores  aliqui  processerunt "  ;  ib.  c  24,  a.  D.  1215 : 
**  debet  inqutsitionem  clamosa  ineinuatio  prceue- 
nire";  see  also  ib.  cc.  17,  19,  20,  23,  24;  V,  34, 
de  pura.  canon,  cc.  1,  5,  6, 10,  12,  15  ;  Sexti  De- 
cretal, Vylfde  accus.  c.  2 ;  lindwood,  1, 109  :  " a 
principio  M  inquisitio  sit  generalis  [t.  e,  a  roving 
commission,  without  apecific  accuaation],  non 
debet  exigi  juramentum  per  quod  aliquis  peccatum 
alicujus  occultum  prodere  cogatur;  ex  quo  tamen 
crimina  sine  juramento  corrigenda,  poterit  inqui' 
sitor  super  his  exigere  juramentum";  I,  17: 
"  Inquisitio  vreparatoria  fit  sine  exactione  jura- 
menti"  \  ana  the  atatementa  of  Hiuschius,  Y, 

ft.  I,  §  284,  p.  351,  §  297,  pp.  483,  486,  and  of 
fertile,  YI,  pt.  2,  pp.  6,  7,  144.  This  much  ia 
worth  noticing  in  detail,  because  it  ia  this  preciae 
point  of  procMure  in  the  canon  law  which  led 
ultimately  to  so  different  a  thing  aa  our  modem 
privilege  agalnat  aelf-criminating  testimony. 

*^  Strype's  Life  of  Whitffift,  339,  App.  136 
et  passim;  compare  Consera  Practice  of  the 
Spiritual  Courts  (1749),  p.  384,  pt.  YII,  cc.  1,  6 ; 
p.  100j)t.  Ill,  c.  3,  §  2.  Compare  this  statement 
with  Lindwood's,  quoted  stq)ra,  antedating  it 
by  several  centuries.  The  uncertain  phrasing 
01  the  later  custom  and  Uw  in  the  church  is 
seen  in  Archbishop  Whiteift's  claim,  in  1584 
(Strype,  157,  App.  63),  wnen  using  the  above 
tormma,  that  if  a  man  is  **vroditus  per  denuncior 
iionem  alUrius,  sive  per  jamam"  he  is  bound 
**  seipsum  ostendere  ad  evitandum  scandalum  et 
seipsum  purgandum" 
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and  in  this  sense  an  oath  ex  officio  (as  it  came  to  be  called)  might  be  claimed 
(as  it  was  claimed)  to  be  a  distinct  thing  from  the  same  oath  when  exactal 
on  proper  conditions,  and  to  be  therefore  canonicallj  unlawful.  But,  on  the 
other  hand,  it  is  plain  to  see,  also,  how,  in  the  headlong  pursuit  of  heretics 
and  schismatics  under  Elizabeth  and  James,  the  ex  officio  proceeding,  lawful 
enough  on  Innocent  III*s  conditions  about  clamosa  insimiatio  and  fama 
puhlica,  would  degenerate  into  a  merely  unlawful  process  of  poking  about  in 
the  speculation  of  finding  something  chargeable.'^  In  short,  the  common 
abuse,  in  later  days,  of  the  ex  officio  proceeding  led  to  the  matter  being  argued, 
in  English  courts  and  in  popular  discussion,  as  if  this  oath  were  either  wholly 
lawful  or  wholly  unlawful;®  though,  in  truth,  by  the  theory  of  the  canon 
law,  it  might  be  either,  according  to  the  circumstances  of  presentment. 

But  (to  take  up  again  the  story  of  Otho's  and  Boniface's  decrees)  all  these 
distinctions,  it  must  be  clearly  understood,  did  not  trouble  the  lay  powers  in 
their  controversy  of  earlier  days  with  the  church  on  English  soiL  At  the 
time  of  Edward's  statute  Be  Articulis  Cleri,  in  the  early  1300s,  the  royal 
power  is  not  at  all  concerned,  in  this  respect,  with  the  method  of  ecclesias- 
tical procedure,  but  only  with  the  limits  of  that  jurisdiction.  Otho's  and 
Boniface's  constitutions  of  the  1200s  were  issued  under  a  new  and  improved 
procedure  in  the  church ;  if  the  king's  lawyers  had  thought  about  it  at  all, 
they  would  probably  have  welcomed  the  better  methods,  for  they  certainly 
were  dissatisfied  with  the  church's  old-fashioned  compurgation  methods.^ 
But  the  jurisdictional  controversy  was  the  vital  one,  as  the  Articuli  Cleri 
show  in  every  paragraph.  Wherever  the  king  and  his  counsellors  concede 
this  jurisdiction,  there  they  are  found  ready  enough  to  concede  to  the  fullest 
the  usual  ecclesiastical  procedure.  In  this  very  statute,  indeed,  De  Articulis 
Cleri,  they  concede  the  church's  oath-procedure  where  jurisdiction  is  con- 
ceded, i.  e.  in  matrimonial  and  testamentary  causes.  As  time  goes  on  and 
the  church  becomes  occupied  with  heresy  trials;  the  same  complaisance  is 
equally  plain.  Towards  the  end  of  Richard  IPs  time,  during  the  Lollard 
agitation,  the  church  began,  in  1382,^  to  receive  temporal  sanction  for  its 
claims  in  the  field  of  heresy,  and  finally,  in  1401,^  a  statute  gave  to  the 
church  the  punishment  of  heretics ;  these  were  to  be  arrested  and  detained 
by  the  diocesan  when  "  defamed  or  evidently  suspected,"  until  they  "  do 


»i  *'  The  tendency  of  the  joristH  was  to  per- 
mit an  ex  officio  proceeding,  in  the  form  of  an 
inquisition,  without  the  original  requirements" 
(HinschiuB,  vol.  VI,  pt.,  69,  70,  writing  of  the 
16008). 

»«  In  the  Mirror  of  Justices  (circa  1300),  B.  V, 
par.  114  (Seld.  Soc.  Pub.  VII,  172),  it  is  said: 
*'  It  is  an  abuse  that  a  man  is  accused  of  matters 
touching  life  or  limb  quasi  er  officio,  without 
suit  and  without  indictment.*' 

"  PoU.  &  Mait.  I,  426,  givinff  numerous 
examples.  These  learned  and  distinguished 
authors*  incidental  suggestion  that  "very  pos- 
sibly the  lay  courts  would  have  prevented  the 
prelates  from  introducing  in  crimmal  cases  any 
newer  or  more  rational  form  of  trial "  is  opposed 


to  what  is  above  advanced ;  yet,  for  lack  of 
their  reference  to  a  plain  authority,  is  still  open 
to  respectful  dissent. 

^  St.  5  Rich.. II,  2d  sess.  c.  5.  This  statute, 
however,  was  spuriously  placed  upon  the  statute- 
book,  and  its  immediate  repudiation  by  the 
Commons  was  omitted  therefrom ;  for  the  inter- 
esting history  of  it,  see  Coke*s  Rep.  XII,  58; 
Stephen,  Criminal  Law,  II,  444  ;  Campbell, 
Lives  of  the  ChanceUors,  I,  247  ;  Law  and 
Lawyers,  II,  347. 

w  St.  2  H.  IV,  c  1 5.  In  1414,  St.  2  H.  V,  c.  7, 
another  statute  provided  for  delivering  indicted 
heretics  to  the  ordinary,  to  be  tri^  by  tht 
church's  procedure. 
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canonically  purge  him  or  themselves/'  the  diocesan  to  "  determine  that  same 
business  according  to  the  canonical  decrees."  Here  is  no  objection  to  the 
oath  or  to  the  ex  officio  procedure,  but  a  sanction  of  the  church's  usual  rule. 
Under  this  statute  Archbishop  Arundel,  with  renewed  vigor,  conducted  his 
campaigns  against  heretics ;  ^  and  under  it  were  aU  subsequent  prosecutions 
conducted  for  more  than  a  century. 

After  a  long  period,  however,  there  finally  appears  the  little  rift  within  the 
lute.  In  1533,  the  statute  of  Henry  IV,  of  1401,  was  repealed  ^  by  a  statute 
which  did  not  take  away  the  church's  jurisdiction  over  heresy,  nor  yet  op- 
pose its  power  to  put  the  accused  on  inquisitional  oath,  but  did  insist  on 
something  more  than  ex  officio  proceedings ;  it  provided  that  "  every  person 
presented  or  indicted  of  any  heresy,  or  duly  accused  by  two  lawful  toitnesses, 
may  be  .  .  .  committed  to  the  ordinary  [of  the  church]  to  answer  in  open 
court."  Here  was  the  first  portent  of  the  new  phase  of  the  contest.  Under 
the  brief  liberality  of  Edward  VI,  in  1547,  this  whole  jurisdiction  over  heresy 
was  taken  away ;  *  but  under  Mary,  in  1554,  the  extreme  statute  of  Henry 
IV  was  revived.®^  Then,  Mary's  statute  was  in  turn  repealed,  in  1558,  by 
Elizabeth,^  who  at  the  same  time  took  into  her  own  hands  the  church's 
powers,  and,  with  the  Court  of  High  Commission,  introduced  new  features 
into  the  controversy. 

2.  a.  Under  Elizabeth  and  James,  and  to  the  end  of  the  story,  there  ap- 
pears no  further  doubt  (material  to  us  now)  as  to  the  jurisdiction  of  the 
ordinary  church  courts ;  it  was  confined,  in  its  control  of  laymen,  to  causes 
"matrimonial  and  testamentary";  and  it  was  constantly  prohibited  from 
holding  them  to  answer  in  other  classes  of  cases.  So  also  the  Court  of  High 
Commission  in  Causes  Ecclesiastical,^^  which  Elizabeth,  as  head  of  the  church, 
now  constituted,  in  1558,  as  an  extraordinary  instrument  for  carrying  out  her 
church  policy,  worked  under  similar  limitations,  though  it  constantly  strove  to 
exceed 'them,  and  though  it  perhaps  had  jurisdiction  over  heresy.  So,  too,  that 
ofi*shoot  of  the  Privy  Council,  known  as  the  Court  of  the  Star  Chamber  (first 
sanctioned  by  statute  in  1487,  but  not  beginning  until  Elizabeth's  time  to 
exercise  actively  its  great  and  for  some  time  useful  powers),  had  by  its  char- 
ter so  broad  a  jurisdiction  that  little  dispute  could  be  made  on  that  score.^^ 

b.  Thus,  the  emphasis  of  controversy  now  shifted.  It  had  in  the  1300s 
concerned  jurisdiction ;  it  now  concerned  methods.  The  objection  portended 
in  1533,  in  the  statute  of  25  H.  VIII,  c.  14  (above  quoted),  was  now  to  be 


M  Stabbs,  Const.  Hist.  II,  488 ;  III,  32,  357* 
365;  Lindwood,  I,  298;  Hinschins,  V,  pt.  1. 
§  281,  p.  31 1.  Archbishop  Arundel  was  several 
times  Chancellor,  and  his  inflnence  was  strongljr 
felt  in  the  administration  of  this  period. 

w  St.  25  H.  VIII,  c.  14. 

»•  St  1  Edw.  VI,  c.  12,  §  3. 

»•  St.  1  &  2  P.  &  M.  c.  6. 

*•  St.  1  Eliz.  c.  1,  §  15.  Whether  thus  the 
statute  of  Henry  VIII  was  revived  would  be  a 
question;  Coke  cites  it  as  if  in  force:  12  Rep. 
27 ;  see  the  Case  of  the  Bishops,  12  Rep.  7.    It 


did  not  much  matter,  since  Elizabeth's  High 
Court  claimed  even  ampler  powers. 

*i  St.  1  El.  c.  1 ;  Gneist,  Const.  Hist.  II,  170, 
240;  Coke,  4  Inst.  324,  12  Rep.  19. 

«  St.  3  H.  VII,  c.  1 ;  Gneist,  II,  183,  245, 
287 ;  Coke,  4  Inst.  60 ;  Stephen,  Hist.  Crim. 
Law,  I,  173  ;  Leadam's  Select  Cases  in  tbo 
Star  Chamber.  Seld.  Soc  Publ.  vol.  XVI,  In- 
troduction. Mr.  Leadam  has  shown  that  its 
powers  were  exercised  before  this  statute,  and 
were  apparently  not  restricted  to  the  statutory 
enumeration. 
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the  vital  one.  The  Court  of  High  Commission  of  course  followed  ecclesias- 
tical rules ;  the  Court  of  Star  Chamber  did  likewise,  in  what  concerned  the 
procedure  of  trial.^  No  one  is  going  jet  to  object  to  their  general  process 
of  putting  the  accused  to  answer  upon  oath ;  but  there  is  to  be  much  oppo- 
sition to  the  preliminary  methods,  to  the  lack  of  a  presentment,  to  chaiging 
a  person  ex  officio  mero.  There  was  here  some  room  (as  we  have  seen)  for 
uncertainty  as  to  the  proper  canonical  methods ;  and  these  courts  were  to 
strain  all  the  possibilities,  and  even  to  exceed  them. 

The  Court  of  Star  Chamber  seems  to  have  raised  no  special  antagonism 
during  the  ISOOs,  nor  until  James'  time,  in  the  next  century.  Nor  did  the 
Court  of  High  Commission,  under  the  first  five  commissions.  But  in  1583, 
the  sixth  was  issued,  with  Archbishop  Whitgift  at  the  head,  —  a  man  of 
stem  Christian  zeal,  determined  to  crush  heresy  wherever  its  head  was 
raised.  He  proceeded  immediately  to  examine  clergymen  and  other  sus* 
pected  persons,  upon  oath,  after  the  extremest  ex  officio  style.  From  this 
time  onwards  there  is  much  concerning  this  oath.^  That  it  was  canonically 
and  statutably  lawful  was  at  least  arguable.^  The  repealed  statute  of  Henry 
YIII,  c.  14,  in  1533  (quoted  above),  which  might  otherwise  have  been  urged 
against  its  methods,  was  now  of  doubtful  validity.^  Furthermore,  the  royal 
Courts  of  common  law,  early  in  the  agitation,  had  plainly  declared  these 
things  lawful  on  certain  conditions.  In  1589,  the  question  had  been  first 
raised  in  the  Common  Pleas,  in  Collier  v,  Collier.^^  In  1591,  in  Dr.  Hunt's 
case,^  the  King's  Bench  refused  to  sustain  an  indictment  for  administering 
the  oath  on  a  charge  of  incontinency,  since  ^  the  oath  cannot  be  ministered 
to  the  party  but  where  the  offence  is  presented  first  by  two  men,  guod/uU 


^  The  Star  Chamber  Court,  thongh  its  mem- 
bership fluctuated,  usuallj  included  the  chancel- 
lor and  the  two  chief  justices;  so  that  there 
was  no  lack  of  legal  learning  in  it. 

The  historiod  continuity  between  the  canon- 
law  oath  de  veritaie  dicenda  and  the  later 
methods  of  "disoorery"  in  chancery  may  be 
traced  in  the  indorsement  on  a  bill  in  chancery 
in  Henry  VI's  time :  "juratus  et  examinatui  ad 
veritatem  dicenda  de  materia  in  hoc  hiUa  contenta  " 
(I^sadam's  Select  Cases  in  the  Star  Chamber, 
ii6t  Mupra,  p.  xxxi). 

^  Hallam,  Const.  Hist.  I,  200  ff. ;  Neal,  His- 
tory of  the  Puritans,  1st  ed.,  I,  274,  277,  281- 
286 ;  Strype's  Life  of  Whitnft,  App.  49.  Neal 
remarks  that  this  was  the  nrst  Qommission  to 
use  the  oath  in  ex  officio  manner. 

**  In  1583,  certain  ministers,  under  examina- 
tion by  Whitgift,  had  applied  to  Lord  Burleigh 
to  protect  them;  he  mildly  expostulated  with 
the  Archbishop,  protesting  that  '*  this  is  not  a 
charitable  way'';  but  the  Archbishop  flrmly 
answered  that  "  it  is  so  cleare  by  law  that  it  was 
never  hitherto  called  in  doubt "  ;  and  the  matter 
ended  (Neal,  Histoxy  of  the  Puritans,  1st  ed., 
I,  281-286;  Strype's  Whitgift,  157,  160,  App. 
49.  63). 

*•  Note  40,  iupra, 

«v  4  Leon.  194;  Cro.  El.  201;  Moor  906; 
charge  of  incontinency;  according  to  one  report, 


no  decision  was  reached ;  by  two  others,  the  pro- 
hibition was  granted.  Coke  was  counsel  for  the 
petitioner,  and  cited  the  writs  on  the  jurisdic- 
tional statute  de  articuiis  cleri,  claiming  that 
"  nemo  tenetur  geipMum  prodere  in  such  cases,"  but 
only  "  in  causes  testamentary  and  matrimonial." 

The  king's  judges  were  eridently  new  to  the 
question,  for  in  1590,  when  the  dissenting 
preacher  UdaU  was  being  examined  before 
(probably)  the  High  Commission  Court  as  to 
tne  authorship  of  the  Martin  Marprelate  books, 
and  refused  to  answer,  saving,  "to  swear  to  ac- 
cuse myself  or  others,  I  think  you  have  no  law 
for  it,"  Anderson,  J.,  of  the  King's  Bench,  bade 
Eeerton,  Solicitor-General  (afterwards  Lord 
Chancellor),  tell  UdaU  what  the  law  was,  and 
Egerton  declared :  "  Your  answers  are  like  the 
seminary  priests'  answers,  for  they  say  there  is 
no  law  to  compel  them  to  take  an  oath  to  accuse 
themselves  " ;  and  afterwards,  when  UdaU  again 
said  he  was  not  bound  to  answer,  Anderson,  J., 
replied, "  That  is  true,  if  it  concerned  the  loss  of 
your  life,"  but  "yon  ought  to  answer  in  this 
case  "  (1  How.  St  Tr.  1271, 1274).  This  remark 
of  Anderson  does  not  in  terms  fit  any  of  the 
supposed  rules;  yet  in  the  very  next  year,  in 
Dr.  Hunt's  case,  infra,  he  concurs  in  laying 
down  the  strict  ecclesiastical  rule;  so  that  hia 
views  were  as  yet  in  formation. 

*•  Cro.  EL  262. 
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taneessum ;  and  it  was  said,  it  was  so  in  this  case.'*  So  also,  in  the  same 
year,  when  the  case  of  the  preacher  Cartwright  and  his  followers,  tor  refus- 
ing to  take  Whitgift's  oath  and  make  answer,  was  hrought  up  for  a  final  set- 
tlement, all  the  chief  judges  and  law  officers  gave  it  as  their  opinion  that  the 
refusal  was  unlawful.^^  Up  to  this  time,  then,  it  would  seem  that  the  stricter 
ecclesiastical  rule  was  conceded  by  the  highest  authorities  to  be  unimpeach- 
able by  common-law  courts.  When  James  I  came  to  the  throne,  in  1603, 
the  church's  claim  was,  if  anything,  strengthened ;  for  James,  in  his  own 
conceit,  was  as  good  a  canonist  as  theologian,  and  would  be  prone  to  favor  so 
useful  an  engine  against  heretics  as  the  proceeding  ex  officio.  In  the  first 
scenes  of  his  career,  he  appears  plainly  vouching  for  it.^  So,  too,  when 
Bancroft  succeeds  Whitgift  as  Archbishop,  bringing  a  like  zealotry  to  the 
office,  the  common-law  judges  seem  to  have  been  still  complaisant.^^ 

But  in  1606  Sir  Edward  Coke  comes  to  be  Chief  Justice  of  the  Common 
Pleas,  and  a  change  begins  gradually.  Coke  had  been  counsel  for  Collier  in 
1589,^  and  had  perhaps  thus  acquired  his  convictions.  It  is  well  known 
that  he  set  himself,  as  judge,  against  the  ecclesiastical  Courts'  pretensions  in 
general  At  first,  however,  he  avoided  a  direct  issue  on  the  ex  officio  oath. 
His  first  case,  in  1609,  he  decided  on  other  points.^  His  next,  in  1615,  was 
allowed  to  drag  on  for  a  year  or.  more,  with  repeated  adjournments  and  other 
expedients  intended  to  induce  either  the  accused  or  the  High  Court  of  Com- 
mission to  yield  a  point  and  avoid  the  direct  issue.^  The  plain  opinion  of 
Coke,  and,  apparently,  the  final  decision  of  the  Court,  was  that  the  oath  was 
improperly  put  by  the  ecclesiastical  Court ;  yet  the  objectionable  thing  seemed 


«•  Strype's  Whitgift,  338,  360,  App.  138  ; 
Keal,  Puritans,  2d  ed.,  I,  337  fL;  the  officers 
were  the  two  Chief  Justices,  the  Chief  fiaron  of 
the  Excheqaer,  Sei^eeant  Pnckriog,  and  the 
Attorney-General  and  Solicitor^General. 

M  Jan.,  1604,  Conference  on  Chnrch  Refor- 
mation, Neal's  Puritans,  2d  ed.,  I,  402,  2  How. 
St.  Tr.  70,  86  (a  Lord:  "The  proceedings  in 
that  Conrt  [of  the  High  Commission]  are  like 
the  Spanish  Inqnisition,  wherein  men  are  nrged 
to  snbeeribe  more  than  law  reqnireth,  and  hj  the 
<Mith  ex  officio  forced  to  accnse  themselves"; 
Whitgift,  Archhishop  of  Canterbury:  "Your 
lordship  is  deceired  in  the  manner  of  proceed- 
ing, for  if  the  article  touch  the  party  for  life, 
liberty,  or  scandal  he  may  refuse  to  answer " ; 
Egerton,  Lord  Chancellor :  "  There  is  necessity 
and  use  of  the  oath  ex  officio  in  divers  courts  and 
causes  " ;  His  Majesty,  James  I,  '*  here  soundly 
described  the  oath  ex  officio,  for  the  ground 
thereof,  the  wisdom  of  the  law  therein,  the  man- 
ner of  proceeding  thereby,  and  profitable  effect 
of  the  same '').  But  the  prelates  were  weaken- 
ing ;  Whitgift,  twentv  ^ears  before,  in  his  pas- 
aageat  arms  with  Burleigh  (cited  supra,  note  45), 
hiS  never  made  the  concession  here  recorded,  or 
anything  like  it. 

'^  1605,  Bancroft's  Articnli  Cleri,  and  the 
Judites^  Answer,  2  How.  St.  Tr.  131,  155  (Objec- 
tion [by  the  clergy,  that  the  Judges  issue  a  pro- 
hibition to  the  deigy  on  the  ground]  '*  that  the 


party  ought  to  have  a  cop^  of  the  articles  beins 
called  in  question  ex  ojtcio,  before  he  should 
answer  them  " ;  Answer  [by  the  Judges]  :  *'  Yet 
ought  they  to  have  the  cause  made  knowne  unto 
them,  for  which  they  are  called  ex  officio^  before 
they  are  examined,  to  the  end  that  it  may  ap- 
peare  unto  them,  before  their  examination, 
whether  the  cause  be  of  ecclesiasticall  cogni- 
zance; otherwise  they  ought  not  to  examine 
them  upon  oath"). 

•'  Supra,  note  47. 

*>  1609,  Edwards'  Case,  13  Rep.  9  (Coke,  C.  J., 
and  three  others;  prohibition  eianted  against 
the  High  Court  of  Ecclesiastical  Causes,  in  pu^ 
tinff  Edwards  to  his  oath,  on  a  charge  of  libel,  as 
to  his  meaning  in  the  words  uttered ;  resolved  on 
three  grounds,  first,  the  matter  was  temporal, 
not  ecclesiastical ;  secondly,  it  was  not  for  this 
special  court ;  thirdly,  "  in  cases  where  a  man  is 
to  be  examined  upon  his  oath,  lie  ought  to  be 
examined  upon  acts  or  words,  and  not  of  the  in- 
tention or  thought  of  his  heart ;  and  if  any  nian 
should  be  examined  upon  his  oath  what  opinion 
he  holdeth  concerning  any  point  of  reli^on,  he 
Is  not  bound  to  answer  the  same  " ;  nothing^  was 
mentioned  by  party  or  judges,  as  to  a  privilege 
against  matter  involving  a  penalty,  nor  is  the  ex 
officio  oath  declared  un&wful). 

»*  Dighton  V.  Holt,  3  Bulstr.  48;  briefiy  re- 

Jorted  m  Moor  840,  2  Cro.  388,  1  RoUe  337, 
oxa  Ecdes.  355,  pL  9. 
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to  be,  not  that  the  accused  should  be  compelled  to  answer,  but  that  he  should 
be  charged  ex  qffleio,  in  a  cause  not  testamentary  or  matrimonial  but  penaL^ 
In  the  meantime  (in  1610,  1611,  and  1615),  three  other  cases  had  come  before 
the  common-law  Courts,  presumably  the  King's  Bench,  and  from  their  imper- 
fect reports  it  may  be  inferred  that  a  similar  view  was  now  prevailing  there.^ 
The  change  had  thus  substantially  been  efifected.^^  Archbishop  Abbot,  & 
man  of  less  rabid  views,  had  in  1610 succeeded  Bancroft;*®  Coke  had  carried 
his  views  to  the  King's  Bench,  as  Chief  Justice,  in  1613 ;  and  the  matter 
seems  to  have  been  so  far  settled  (in  respect  to  the  ecclesiastical  claims)  that 
no  more  cases  occurred,^  until  in  1640,  the  statute  (quoted  later)  put  an 
end,  for  the  time,  to  further  doubt 

But  the  Star  Chamber  claims  remained  still  to  be  faced.  What  had  been 
settled  was  (in  effect)  merely  that  the  ecclesiastical  Courts  (including  that  of 
High  Commission)  could  not,  as  a  matter  of  jurisdiction  and  procedure,  put 
laymen  to  answer,  ex  officio,  to  penal  charges.  But  this  did  not  touch  the 
Court  of  Star  Chamber.  Its  conceded  jurisdiction  was  ample  enough  to  fine 
and  imprison  for  almost  any  offence  that  it  chose  to  pursua^  The  very 
statute  that  sanctioned  it,  in  1487,  expressly  vested  in  it  the  authority  to 
examine  the  accused  on  oath  in  criminal  cases,  without  naming  even  such 
restrictions  as  the  ecclesiastical  law  conceded ;  ^^  and  its  right  to  examine  in 
this  fashion,  wherever  the  case  was  within  its  jurisdiction,  seems  to  have 
been  conceded  under  Henry  VIII  and  Elizabeth,  all  through  the  ISOOs.®* 
But  as  James'  reign  went  on,  and  its  practices  became  arrogant  and  obnoxious, 
so  its  use  of  the  ex  officio  oath  came  to  share  the  burden  of  criticism  and 
discontent  which  that  procedure  in  the  ecclesiastical  Courts  excited.^  The 
common-law  Courts  seem  to  have  found  no  handle  against  its  oath-procedure. 


w  In  12  Rep.  26,  "  Oath  Ex  Officio,"  is  given 
by  Coke  an  opinion,  said  by  him  to  have  been 
rendered  bj  himself,  as  Chief  Justice,  as  early  as 
1607,  to  the  Commons,  on  their  request;  in  this 
he  plainly  declares  that  in  the  ecclesiastical 
courts  "  no  layman  may  be  examined  ex  officio, 
except  in  two  causes/'  matrimonial  and  testa- 
mentary. But  the  above  date  is  doubtful;  the 
volume  was  not  printed  until  after  his  death, 
and  its  authority  is  not  of  the  best. 

»•  1610,  Mansfield's  Case,  RoUe's  Abr.. "  Pro- 
hibition," (T)  4  (a  clergyman  was  allowed  to  be 
examined  on  oath  for  preaching  heresy) ;  1611, 
Clifford  V.  Huntly,  ib.  (T)  6,  Jura  Eccles.  427, 
pi.  7  (a  woman  was  not  allowed  to  be  examined 
as  to  a  forfeiture) ;  Huntley  v.  Cage,  2  Brownl. 
14  (apparently  the  same  case) ;  1615,  Bradston's 
Case,  Kolle's  Abr.,  "  Prohibition,"  (T)  1,  Jura 
Eccles.  355,  pi.  9  (a  layman  was  not  bound  to 
answer  as  to  an  offence  involving  forfeiture). 
All  these,  of  course,  are  cases  of  prohibitions 
issuing  to  the  ecclesiastical  Court. 

»'  In  Spendlow  v.  Smith,  Hob.  84,  Jura" 
Eccles.  428,  probably  late  in  1615,  a  plain  ruling 
was  made  ;  in  a  suit  in  the  church  court  for  dilap- 
idation, charging  a  lease  for  years  and  fraud,  the 
defendant  was  put  to  his  oath  as  to  the  fraud ; 
this  was  held  unlawful, "  for  though  the  original 
cause  belong  to  their  cognizance,  yet  the  covin 


and  fraud  is  criminal,  and  .  .  .  punishable  both 
in  the  Star  Chamber  and  by  the  penal  laws  of 
fraudulent  gifts,  and  not  to  be  extorted  out  of 
himself  by  his  oath." 

»•  Neal,  Puritans,  I,  450. 

**  Except  Jenner's  Case,  in  1621  (Jura  Eccles* 
427,  pL  6,  RoUe's  Abr.,  "  Prohibition,"  (T)  6, 
briefly  reported ;  in  accord  with  Edwanls'  Case, 
Bupra);  and  Latters  v.  Sussex,  undated,  but 
before  1616  (Noy  151). 

••  Supra,  note  42. 

•1  St.  3  H.  VII.  c  1. 

•>  1589,  Rither's  Case,  Cro.  El.  148,  sembU; 
1591,  Buckley  v.  Wood,  Cro.  El.  248. 

**  That  the  contest  over  compulsory  disclosure- 
was  becoming  a  matter  of  popular  professional 
interest  is  indicated  by  the  great  dramatist's  al- 
lusion to  it  in  Hamlet,  first  printed  in  quarto  in. 
1603 ;  in  Act  III,  Sc  3,  the  King  soliloquizes : 

"  In  the  corrupted  currents  of  this  world 
OfTence's  gilded  hand  may  shove  by  justice; 
And  oft  'tis  seen  the  wicked  prize  itself 
Buys  out  the  law.    But  'tis  not  so  above ; 
Tltere  is  no  shuffling ;  there  the  action  lies 
In  his  true  nature,  and  we  ourselves  compelled*. 
Even  to  the  teeth  and  forehead  of  our  ttolts, 
To  give  in  evidence." 
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even  after  Coke's  accession  to  the  bench.^  But  though  there  was  no  explicit 
judicial  condemnation,  there  was,  after  a  time,  more  than  one  formal  question- 
ing of  it.^  The  analogy  of  the  doctrine  already  settled  by  Coke  in  1607- 
1616,  for  the  ecclesiastical  Courts,  was  naturally  invoked.  Towards  the  end 
of  its  career,  it  would  seem  that  some  impression  was  being  made  on  the 
Court's  own  theory  of  orthodoxy.^ 

3.  But  its  time  in  the  kingdom  was  now  drawing  to  an  end  ;  and  the  trial 
which  seems  to  have  precipitated  the  crisis  came  in  1637,  — a  case  full  of 
instruction  for  our  present  history.  John  Lilbum,  an  obstreperous  and  for- 
ward opponent  of  the  Stuarts  (popularly  known  as  "  Freeborn  John  "),  con- 
stituted somewhere  between  a  patriot  and  a  demagogue,  had  the  obstinacy  to 
force  the  issue.  A  decade  later,  he  came  into  a  similar  collision  with  the 
Parliament's  government;  but  he  makes  his  entrance  as  a  victim  of  the 
King's  Star  Chamber : 

1637-1645,  Lilbum's  Trialy  8  How.  St.  Tr.  1315;  John  Lilbam  was  committed  to 
prison  by  the  Council  of  the  Star  Chamber,  including  the  Chief  Justice  of  the  King's 
Bench,  on  a  charge  of  printing  or  importing  certain  heretical  and  seditious  books ;  on 
examination,  while  under  arrest,  by  the  Attorney-General,  having  denied  these  charges, 


**  In  the  foUowing  three  cases,  Coke  himself, 
at  the  very  time  when  he  was  opposinp^  from  the 
heDch  (as  already  observed)  the  ex  oj^io  oath  of 
the  High  Commission  Conrt,  appears  as  a  con- 
senting party  to  the  enforcement  of  the  even 
looser  practice  of  the  Court  of  Star  Chamber : 

1610,  Andrew  r.  Ledsam,  2  Brownl.  49  (A. 
exhibited  his  bill  in  the  Star  Chamber  against 
L.,  a  broker,  for  defrauding  him  by  forging 
deeds  to  represent  the  investments  made  by  him 
with  A.'s  money ;  **  L.  had  forced  and  counter- 
feited them,  as  be  hath  confessed  upon  his  exami- 
nation, upon  interrogatories  administered  by  the 
plaintiff  in  this  court  " ;  the  only  question  was 
whether,  among  his  punishments,  he  should  lose 
one  ear  or  both;  "and  these  doubts  were  re- 
solved by  Coke,  Chief  Justice  of  the  Common 
Bench,  —  where  they  were  moved,  —  and  Flem- 
ing, Chief  Justice  of  the  King's  Bench,  that 
L.  should  lose  but  one  ear");  1613,  Coun- 
tess of  Shrewsbury's  Case,  12  Co.  94,  2  How. 
St.  Tr.  769  (before  a  council,  including  the 
Chancellor,  the  two  Chief  Justices,  Coke  be- 
ing one,  and  the  Chief  Baron,  probably  the 
Star  Chamber  in  substance;  the  Countess  of 
Shrewsbury,  being  brought  before  the  Cotmcil 
and  "  required  to  declare  her  knowledge  "  as  to 
the  escape  of  Lady  Arabella  Stuart,  which  the 
Countess  was  said  to  have  abetted,  declined  to 
answer,  first,  because  she  had  made  a  vow  to  God 
to  keep  the  matter  secret,  and  next,  because  she 
was  privileged  as  a  peer  not  to  testify,  except 
before  her  peers  ;  botn  these  claims  were  totally 
repudiated,  and  she  was  adjudged  in  high  con- 
tempt ;  nothing  was  said,  by  either  the  party  or 
the  judges,  of  the  procedure  or  the  present  priv- 
ilege ;  yet  it  was  certainly  involved,  if  it  had  ex- 
isted);  1613,  Lord  Sanchar's  Case,  9  Co.  114, 
121  (Lord  Sanchar,  accused  of  murdering  his 
fencing-teacher,  was  "particularly  examined 
touching  certain  artides  special  and  pertinent," 


and  **  being  prest  thereupon  by  the  questions,  he 
discovered  a  long  and  inveterate  malice  which 
he  had  had,  with  all  the  occasions  and  material 
circumstances  of  this  murder"). 

•»  1629,  Stroud's  Trial,  Cobbett's  Pari.  Hist. 
II,  504,  526,  3  How.  St.  Tr.  235,  237  (certain 
members,  including  Hollis,  Eliot,  and  others,  hav- 
ing been  arrested  and  examined  by  the  king's 
order,  and  having  refused  "to  answer  out  of 
parliament  what  was  said  and  done  in  parlia- 
ment" concerning  treasonable  utterances,  the 
judges,  being  asked  whether  this  refusal  was 
not  a  high  contempt,  answered  all  "  that  it  is  an 
offence,  punishable  as  aforesaid,  so  that  this  do 
not  concern  himself  but  another,  nor  d  iw  him 
to  danger  of  treason  or  contempt  by  his  answer  ** ; 
this  was  an  equivocal  utterance);  1644,  Arch- 
bishop Land's  Trial,  4  id.  315,  385,  397  (being 
charged  with  unlawfully  tendering  the  oath  ex 
officio,  some  years  before,  he  answers  that  "  that 
was  the  usual  proceeding  in  that  court  [i. «. 
Council  of  the  Star  Chamber]  "  ;  it  was  "  then 
the  common,  and  for  ought  I  yet  know,  then  the 
le^al  course  of  that  court  "). 

••  Ante  1635,  Hudson,  Treatise  of  the  Court 
of  Star  Chamber,  in  Har^.  Collect.  Jurid.  1, 208 
("  Neither  must  it  question  the  party  to  accuse 
him  of  a  crime.  .  •.  .  But  the  great  question 
hath  been,  whether  a  witness  which  in  examina- 
tion will  not  give  any  answer  shall  be  compelled 
to  make  answer  to  the  interrogatories.  .  .  . 
Therefore,  if  a  witness  conceive  that  the  answer- 
ing of  a  question  may  prejudice  himself,  it 
seemeth  that  he  need  not  to  answer ;  for  he  is  pro- 
duced to  testifv  betwixt  others,  and  not  to  preju- 
dice himself  ") ;  208  ("  neither  must  it  question 
the  party  to  accuse  him  of  a  crime,  for  it  is  an 
high  contempt  to  make  the  justice  of  this  court 
an  instrument  of  malice  ").  But  Lilbnrn's  case, 
postt  shows  plainly  that  the  practice  was  very 
different  from  Hudson's  exposition. 
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he  was  farther  aeked  m  to  other  like  cfajtfges,  but  refuaed,  saying:  '^  I  am  not  willing  to 
answer  yon  to  any  more  of  these  questions,  because  I  see  you  go  about  by  this  examina- 
tion to  ensnare  me ;  for,  seeing  the  things  for  which  I  am  imprisoned  cannot  be  iMt>Ted 
against  me,  you  will  get  other  matter  out  of  my  examination ;  and  therefore,  if  you  will 
not  ask  me  about  the  thing  laid  to  my  charge,  I  shall  answer  no  more ;  •  .  .  and  of  any 
other  matter  that  you  have  to  accuse  me  of,  I  know  it  u  warrantable  by  the  law  of  God, 
and  I  think  by  the  law  of  the  land,  that  I  may  stand  upon  my  just  defence  and  not 
answer  to  your  interrogatories."  Afterwards,  '*  some  of  the  clerks  began  to  reason  with 
me,  and  tol(^  me  every  one  took  that  oath,  and  would  I  be  wiser  than  all  other  men  ?  I  told 
them,  it  made  no  matter  to  me  what  other  men  do."  Then,  when  examined  before  the 
Chamber  itself,  he  again  refused,  saying,  *"  I  bad  fully  answered  all  things  that  belonged 
to  me  to  answer  unto,"  but  as  to  things  ^  concerning  other  men,  to  insnare  me,  and  get 
further  matter  against  me,"  he  was  not  bound  <*  to  answer  such  things  as  do  not  belong 
nnto  me ;  and  withal  I  perceiyed  the  oath  to  be  an  oath  of  inquiry,"  t.  e.  ex  officio^  ^  and 
of  the  same  nature  as  tiie  High  Commission  oath,"  which  was  against  the  law  of  the 
land,  the  Petition  of  Rig^t,  and  the  law  of  God  as  shown  in  Christ's  and  Paul's  trials ; 
yet,  "  if  I  had  been  proceeded  against  by  a  bill,  I  would  hare  answered."  Then  the  Coun- 
cil condemned  him  to  be  whipped  and  pilloried,  for  his  **  boldness  in  refusing  to  take  a 
legal  oath,"  without  which  many  offences  might  go  ^  undiscovered  and  unpunished  "  ; 
and  in  April,  1638,  13  Car.  I,  the  sentence  was  executed.  On  Not.  3,  1640,  he  preferred 
a  complaint  to  Parliament ;  and  on  May  4,  1641,  the  Commons  (having  not  yet  abolished 
the  Star  Chamber  Court)  voted  that  the  Rentence  was  ^'  illegal  and  against  the  liberty  of 
the  subject/'  and  ordered  reparation.  But,  the  petition  going  for  a  while  no  further,  he 
applied  once  more,  and  on  Feb.  13, 1645  (1646),  the  House  of  Lords  heard  his  petition  by 
counsel,  Mr.  Bradshaw  urging  for  him  the  sentence's  illegality,  '*  the  ground  whereof  be- 
ing that  Mr.  Lilburn  refused  to  take  an  oath  to  answer  all  such  questions  as  should  be 
demanded  of  him,  it  being  contrary  to  the  laws  of  God,  nature,  and  the  kingdom,  for  any 
man  to  be  his  own  accuser  " ;  and  Mr.  Cook  arguing  that,  without  an  information,  **  to 
administer  an  oath  was  all  one  with  the  High  Commission,"  whereon  the  Lords  ordered 
that  the  said  sentence  *'  be  totally  vacated  ...  as  illegal,  and  most  unjust,  against  the 
liberty  of  the  subject  and  law  of  the  land  and  Magna  Charta  ";  and  on  Dec.  21, 1648,  he 
was  finally  granted  £3000  in  reparation. 

Lilbam's  case,  together  with  those  of  Prynne  and  Leighton  (whose  griev- 
ances were  of  another  sort),  were  sufficiently  notorious  to  focus  the  attention 
of  London  and  the  whole  country.  The  Long  Parliament  (after  eleven  years 
of  no  Parliament)  met  on  Nov.  3, 1640.  Lilburn  was  on  the  spot  that  day 
with  his  petition  for  redress.  In  March,  1641,  a  bill  was  introduced  to  abolish 
the  Court  of  Star  Chamber,  as  well  as  (then  or  shortly  after)  a  bill  to  abolish 
the  Court  of  High  Commission  for  Ecclesiastical  Causes.^'  These  were  both 
passed  July  2-5  of  the  same  year ;  ^  and  in  the  latter  statute  was  inserted  a 
clause  which  forever  forbade,  for  any  ecclesiastical  Court,  the  administration  ex 
officio  of  any  oath  requiring  answer  as  to  matters  penaL®  This  clause  was  in 
substance  ree'nacted  as  soon  as  the  Restoration  of  the  Stuarts  was  effected.^ 


•^  Cobbett,  Parliamentary  History,  II,  722, 
762,  853. 

••  St.  16  Car.  I,  cc.  10,  11. 

••  1641,  St.  16  Car.  I,  c.  11,  §  4  (no  person 
''exercising  spiritaal  or  ecclesiastical  power, 
authority,  or  jurisdiction,"  shall  "  ex  officio,  or  at 
the  instance  or  promotion  of  any  other  whatso- 
ever, urge,  enforce,  tender,'give,  or  minis^ter  "  to 
any  person  **  any  corporal  oath,  whereby  he  or 
they  shall  or  may  be  charged  or  obliged  to  make 


any  presentment  of  any  crime  or  offence,  or  to 
confess  or  to  accuse  himself  or  herself  of  any 
crime  or  offence,  delinquency,  or  misdemeanor, 
or  any  neglect,  matter,  or  thing,  whereby  or  by 
reason  whereof  he  or  she  shaU  or  may  be  liable 
or  exposed  to  any  censure,  pain,  penalty,  or 
punisnment  whatsoever  '*). 

^^  1661,  St.  13  Car.  II.  c.  12,  §  4  (no  penon 
"  having  or  exercising  spiritual  or  ecclesiastical 
jurisdiction "  shaU  tender  to  any  person  "  the 
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But  was  the  oath  hereby  totally  abolished  in  ecclesiastical  Courts,  —  that 
is,  was  it  the  ex  officio  proceeding  only  that  was  abolished,  and  could  a  man 
still  be  put  to  answer  in  a  penal  matter,  in  a  cause  lying  within  the  Court's 
jurisdiction  and  begun  by  proper  canonical  presentment?  This  question 
fairly  remained  open  under  the  first  statute,  though  less  plausibly  under  the 
second  one.  During  the  next  twenty  years  after  the  enactment  of  the  second 
statute,  the  matter  came  often  before  the  Courts,  in  applications  for  pro- 
hibitions. The  various  rulings  are  hardly  to  be  reconciled.'^  But,  by  the 
end  of  the  1600s,  professional  opinion  apparently  settled  against  the  exaction 
of  an  answer  under  any  form  of  procedure,  in  matters  of  criminality  or  for- 
feiture. Such,  at  any  rate,  beginning  with  the  1700s,  was  the  application  of 
the  law  ever  after,  without  question.^  The  statutes  had  abolished,  in  those 
courts,  all  obligation  to  answer  on  oath  to  such  matters,  without  regard  to 
the  form  of  presentment  or  accusation. 

II.  But  what,  in  the  mean  time,  of  the  common  law,  and  of  jury  trial  ? 
Thus  far  the  controversy  here  examined  has  been  purely  one  of  ecclesiastical 
jurisdiction  and  ecclesiastical  methods  of  presentment.  The  common-law 
Courts  have  concerned  themselves  with  it  simply  by  virtue  of  their  superior  ' 
authority  to  keep  the  church  Courts  and  other  Courts  to  their  proper  boun* 
daries.  In  their  enforcement  of  these  restrictions,  one  thing  seems  plain : 
There  is  no  feature  of  objection  to  the  compulsion,  in  itself,  of  answering  on 
oath ;  the  objection  is  as  to  who  shall  require  it,  and  fiow  it  shall  be  required. 
On  the  very  eve  of  the  statute  of  16  Car.  I,  and  of  the  disappearance  of  the. 
Star  Chamber  forever,  John  lilbum,  the  stoutest  of  recusants,  is  willing  to 
answer  all  matters  properly  charged  against  him,  and  objects  only  to  "  such 
things  as  do  not  belong  unto  me."  He  seems  to  have  known  no  broader  de- 
fensive principle  to  fall  back  upon,  more  substantial  or  inclusive  than  a 
conceded  rule  of  ecclesiastical  procedure.  Was  there  in  fact,  at  the  time,  any 
available  principle  known  in  the  common-law  Courts  in  jury  triaU  ? 


oath  asoaUj  called  the  oath  ex  officio  or  anj  other 
oath/'  etc.,  in  effect  as  in  the  prior  statute). 

n  166.5,  R.  9.  Lake,  Hardr.  364,  388  (prohibi- 
tion a^^ainst  exacting  an  oath  on  articles  appar- 
ently involving  a  criminal  charge ;  apparently 
granted,  bnt  upon  another  point) ;  1665,  Scarr  v. 
Barrel!,  1  Sid.  232  (prohibition  against  a  charge 
of  exacting  the  oath  in  ex  officio  proceedings  ror 
sitting  in  church  with  the  hat  on;  adjourned, 
and  apparently  not  decided) ;  1669,  Goulson  v. 
Wain  Wright,  1  Sid.  374  (prohibition  j^ranted 
against  exacting  an  oath  on  ex  officio  articles  for 
"  matters  which  are  criminal ") ;  1669,  Taylor  v. 
Archbishop  of  York,  2  Keb.  352  (prohibition  lies 
against  exactingthe  oath  in  criminal  charts) ; 
1671,  Grove  o.  Elliot,  2  Ventr.  41  (prohibition 
against  exacting  oath  on  charge  of  keeping  con- 
venticles, etc. ;  argued  that "  no  man  ought  to  be 
proceeded  against  without  due  presentment"; 
neld,  that  it  did  not  appear  to  to  a  proceeding 
" merely  ex  officio"  and  due  presentment  must 
be  presumed,  and  hence  the  prohibition  was  re- 
fused) ;  1680,  Fanner  v.  Brown,  2  Lev.  247,  T. 
Jones  122 ;  s.  c.  Heme  v,  Brown^  1  Ventr.  339 


(prohibition  against  requiring  an  answer  to  a 
cnarge  of  not  ^ying  a  church  tax ;  apparently 
treated  as  a  civil  case,  and  not  within  the  stat- 
ute's prohibition ;  after  a  division  of  the  court 
and  adjournment,  the  prohibition  was  refused 
unanimously). 

V*  1750,  L.  C.  Hardwicke,  in  Brownsword  v. 
Edwards,  2  Ves.  Sr.  243, 245  (refusing  to  compel 
discovery  of  an  incestuous  marriage  punishaole 
in  the  ecclesiastical  court :  "  I  am  afraid,  if  the 
Court  should  overrule  such  a  plea,  it  would  be 
setting  up  the  oath  ex  officio,  which  then  the 
Parliament  in  the  time  of  Charles  I  would  in 
vain  have  taken  away,  if  the  party  might  come 
into  this  court  for  it") ;  1752,  Finch  v.  Finch, 
ib.  491,  493  ("as  to  the  first  objection  to  it, 
thab  it  will  subject  him  to  ecclesiastical  cen- 
sures and  that  the  court  will  not  compel  him  to 
answer  on  oath,  which  is  like  an  oath  ex  officio, 
that  is  true");  1822,  Schultes  v.  Hodgson,  1 
Add.  105  (prosecution  for  adultenr,  etc.;  '*thi8 
is  a  criminal  suit";  and  none  of  the  artidefl 
were  required  to  be  answered). 
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1.  Down  to  the  early  1600s,  at  any  rate,  it  was  certainly  lacking.  If  we 
look  at  what  the  common  law  had  to  build  upon,  before  then,  there  is  noth- 
ing of  the  sort  The  generations  which  forced  an  accused  to  the  ordeal  and 
the  compurgation  oath  had  plainly  no  scruple  against  such  compulsion.^^ 
Compurgation,  under  its  later  name  of  "  wager  of  law,"  was  enforced  in  the 
1500s  without  objection.  Jury  trial  came  to  be  approved  as  a  trial  so  much 
more  effective  that  the  defendant's  oath  in  wager  of  law  became,  indeed, 
rather  a  privilege  than  a  burden.^^  In  jury  trial,  to  be  sure,  the  oath  was 
not  administered  to  the  defendant,  because  it  would,  in  those  days,  still  ba 
regarded  as  a  decisive  thing,'^  and  as  a  method  of  summary  self-exonera- 
tion which  would  be  entirely  too  facile ;  it  was  the  jurors'  oaths  that  were  to 
"  try  "  him,  not  his  own ;  and  so,  in  jury  trial  proper,  either  in  civil  or  in 
criminal  cases,  the  oath  of  the  party  does  not  appear.  But  wherever,  in  other 
proceedings,  it  was  thought  appropriate  to  have  the  defendant's  oath,  there 
was  no  hesitation  in  requiring  it  All  through  the  1500s  the  statute-book 
records  the  sanction  of  oaths  to  accused  persons.  The  Star  Chamber  statute 
of  1487  (3  H.  YII,  c.  1)  had  expressly  sanctioned  the  examination  of  the  ac- 
cused on  oath  at  the  trial,  because  "  little  or  nothing  may  be  found  by  inquiry" 
of  the  ordinary  sort  The  statute  of  H.  YIII,  in  1533,  authorized  the  com- 
mon-law officers  to  turn  over  indicted  heretics  for  examination  by  the  ordi- 
naries upon  oath."^  Wherever  a  party  is  committed  to  jail  by  the  judges  for 
fraud  or  other  misconduct  done  in  the  course  of  trial,  by  forging  writs  or  the 
like,  he  appears  to  have  been  put  to  his  examination  on  oath  to  disclose  it^^ 
Persons  charged  as  bankrupts,^®  as  Jesuits,'*  as  abusers  of  warrants,^  were  to 
be  examined  on  oath  by  common-law  officers.  Most  notably,  every  accused 
felon  was  required  to  be  examined  by  the  justices  of  the  peace,  and  his  exam- 
ination to  be  preserved  for  the  judges  at  the  trial  ',^  and,  so  far  as  appears, 
not  a  murmur  was  ever  heard  against  this  process  till  the  middle  of  the 

^  Rather  was  it  to  be  regarded  as  snrprisiDg  he  be  a  Jesait/'  shaU  be  committed  "  antil  he 

that  the  inqaisitional  method,  conquering  the  shall  make  direct  and  trae  answer  to  the  said 

rest  of  Europe,  failed  in  England  alone;  but  questions "). 

"the  escape  was  a  narrow  one"  (FoUock  &  ^  1601,  St.43  £liz.c.  6,  §  1  (persons  charged 

Maitland,  Hist.  Eng.  Law,  II,  655) ;  an  Instance  with  abuse  of  warrants  are  to  be  sent  for  by  the 

of  the  direct  questioning  of  the  accused  {circa  judges  **and  be  examined  thereof  upon  their 

1268)  may  be  seen  in  Maitland's  Court  Baron,  oaths,"  and  if  the  offence  be  confessed  bv  them 

Selden  Soc.  Publ.  IV,  62.  or  otherwise  proved,  they  are  to  be  committed  to 

»*  Thayer,  Prelim.  Treatise,  29.  jail). 

»»  **  All  such  persons  to  be  tried  by  their  »  1553,  St.  1  &  2  P.  &  Mar.  c.  13,  §  4 ;  1555, 

oathes,"  is  a  phrase  of  1543  in  the  Court  of  St.  2  &  3  P.  &  Mar.  c  10  (inasmuch  as  the  pre- 

Kequests :   Seld.  Soc.  Publ.  XII,  Ixxxv.     The  ceding  statute  did  not  extend  to  cases  where  the 

reason  for  this  attitude  toward  the  oath  is  snf-  prisoner  was  not  bailed,  "  in  which  case  the 

ficiently  explained  in  the  history  of  the  numeri-  examination  of  such  prisoner,  and  of  such  as 

cal  system  (ante^  §  2032).  ^  Compare  also  the  his-  bring  him,  is  as  necessary,  or  rather  more,  than 

tory  of  the   disqualification  of  parties  in  civil  where  such  prisoner  shall  be  let  to  bail."  so  it  is 

cases  (ant€f  §  575).  extended  to  the  latter  case  also) ;  the  defendant 

^*  Supra^  note  37.  was  here  not  put  on  oath,  though  the  witnesses 

'^  1565,  Whiteacres  v.  Thnrland,  Dyer  242a;  were  (ante,  §  849),  but  the  reason  for  this  was 

pawbeny  v.  Davie,  ib.  244  a ;  Thurland't  Case,  merely  as  before,  that  the  oath  was  thought  to 

ib.  244  6.                   ^  give  to  the  accused's  statements  a  solemnity 

'•  1570,  St  13  Eliz.  c.  7,  §  5.  and  weight  which  would  be  too  great  an  ad- 

»•  1593,  St.  85  Eliz.  c.  2,  §  11  (any  person  8U8-  vantage.     As  late   as   1709  (R.   ».   Derby,  19 

pected  to  be  a  Jesuit,  etc.,  who  "  being  examined  How.  St.  Tr.  1011,  1013,  note)  a  judge  says  of 

by  any  person   having  lawful   authority  .  .  .  this  proceeding,  "  To  have  him  examined  is  a 

•hall  refuse  to  answer  directly  and  truly  whether  priyilege." 
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1700s ;  ^  and  no  statutory  measure  was  taken  to  caution  the  accused  that 
his  answer  was  not  compellable,  until  well  on  in  the  ISOOs.^  The  every- 
day procedure  in  the  trials  of  the  1500s  and  the  1600s,  and  almost  the  first 
«tep  in  the  trial,  was  to  read  to  the  jury  this  compulsory  examination  of  the 
accused ;  in  1638,  the  year  after  Lilbum's  imprisonment,  in  the  very  next 
recorded  trial,  the  accused's  previous  examination  before  the  Chief  Justice 
was  offered  and  read  at  the  outset,  without  a  shadow  of  objection.^  Fur- 
thermore, as  the  trial  goes  on,  the  accused,  in  all  this  period  of  1500-1620,  is 
questioned  freely  and  urged  by  the  judges  to  answer ;  he  is  not  allowed  to 
«wear,  for  the  reasons  already  noted,  but  he  is  pressed  and  bullied  to  answer.* 
A  striking  example  is  found  in  the  jury  trial  of  Udall,  in  1590,  for  seditious 
libel ;  and  the  significant  circumstance  is  that  Udall,  who  before  the  ecclesi- 
astical High  Commission  Court,  a  few  months  previous,^  had  plainly  based 
Lis  refusal  on  the  illegality  of  making  a  man  accuse  himself  by  inquisition, 
has  here,  before  a  common-law  jury  with  witnesses  charging  him,  no  such 
<3laim  to  make : 

1590,  UdalVs  Trial,  1  How.  St.  Tr.  1271, 1275, 1289:  Udall  pleaded  not  guilty;  and 
after  argument  made  and  witnesses  testifying,  Judge  Clarke :  "  What  say  you  ?  Did  you 
make  the  book,  Udall,  yes  or  no?  What  say  you  to  it,  will  you  be  sworn  ?  Will  you 
take  your  oath  that  you  made  it  not?'*  declaring  this  to  be  a  favor;  Udall  refused,  and  the 
judge  finally  asked:  "  Will  you  but  say  upon  your  honesty  that  you  made  it  not  ?  "  Udall 
again  refused;  Judge  Clarke:  ^*  You  of  the  jury  consider  this.  This  argueth  that,  if  he 
were  not  guilty,  he  would  clear  himself";  then,  to  Udall:  "  Do  not  stand  in  it;  but 
•confess  it." 

The  same  features  appear  still  in  1606,  in  the  Jesuit  Garnet's  trial  for  the 
Gunpowder  Plot ;  called  before  the  Council  inquisitorially,  he  denies  his  lia- 
bility to  answer;^  but,  tried  on  indictment  before  a  common-law  jury  and 
the  chief  common-law  judges,  he  is  questioned  and  urged,  he  answers  or 
refuses  to  answer,  as  it  suits  him,  but  says  never  ft  word  of  the  illegality  of 
such  questions  or  an  immunity  from  answer.^  And  such  indeed,  beyond  a 
reasonable  doubt,  was  the  common  law,  as  well  as  the  common  practice,  of 
the  time.®* 

It  is  true  that  precedents  apparently  to  the  contrary  have  been  alleged  to 
€xi8t,  —  by  Coke,  for  example,  who  invokes  two  common-law  cases  to  support 


«  AnU,  §  848. 

W  Ibid. 

•*  3  How.  St.  Tr.  1369,  1373. 

u  1535,  Sir  Thomas  More's  Trial,  1  How.  St. 
Tr.  386,  389;  1554.  Throckmorton's  Trial,  ib. 
«62,  873 ;  1571,  Duke  of  Norfolk's  Trial,  ib.  958, 
972  ("  then  being  ruled  over  by  the  Lord  High 
Steward  that  he  should  answer  directly  to  that 
^estioD,  he  answered ") ;  1588,  Knightley's 
Trial,  ib.  1263,  1267.  Mr.  Justice  Stephen's 
Bommary  of  the  proceedings  at  this  period  i»  in 
agreement  with  what  is  above  said:  Ilirt.  Crim. 
Law,  X.  325;  so  also,  for  156.5,  Smith,  Com.  of 
England,  XI,  c.  26,  quoted  in  Thayer,  I'relim. 
Treatise,  157. 

••  Snpra^  note  47. 

"  1606,  Garnet's  Trial,  2  How.  St.  Tr.  218, 


244  (Garnet:  "When  one  is  asked  a  question 
before  a  magistrate,  he  is  not  bound  to  answer 
before  some  witnesses  be  produced  against  him, 
'  quia  nemo  tenetur  prodere  teipaum  '  ") ;  note  that 
this  is  a  reference  to  the  ecclesiastical  rule  of 
presentment,  as  already  examined,  not  a  refusal 
to  answer  at  all  events. 

••  Ibid,  passim. 

••  If  anything  further  were  needed,  the  prev- 
alence of  torture  as  an  aid  to  confession,  upon 
the  examination  of  political  offenders,  was 
absolutely  inconsistent  with  the  recognition  of 
a  privilej^e  against  self-crimination ;  and  it  is 
highly  significant  that  the  last  recorded  in- 
stances CI  torture  (ante,  §  818)  and  the  first 
instances  of  the  established  privilege  {infra, 
note  105)  coincide  within  about  a  decade. 
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his  ambiguous  and  shifting  arguments.  But  neither  these,  nor  any  others 
hinted  at,  indicate  in  any  way  the  existence  of  any  common-law  rule.^  Even 
Coke  himself,  whose  writings  have  since  served  as  the  chief  source  of  infor- 
matioQ  on  this  subject,  does  not  actually  go  so  far  as  to  apply  his  arguments 
to  any  effect  but  the  limitation  of  the  ecclesiastical  Courts'  proceedings.^^  He 
is  willing  to  stop  them  from  requiring  answers  **  which  may  be  an  evidence 
against  him  at  the  common  law  upon  the  penal  statute  " ;  but  he  says  noth- 
ing about  a  common-law  ill^ality ;  indeed,  this  argument  of  his  seems  rather 
to  assume  the  contrary.  He  freely  quotes,  in  mutilated  form,  the  canon- 
law  phrase  (whose  origin  has  been  examined  above)  **  nemo  Unetur  seipsum 
prodere  " ;  but  there  is  nothing  to  show,  down  to  the  end  of  his  life,  that  he 
believed  in  or  knew  of  any  privilege  of  refusal  in  the  king^s  common-law 
proceedings. 

The  only  source  of  doubt  that  can  be  found  arises  from  certain  scantily 
reported  chancery  rulings  of  the  late  1500s.  Some  of  these,  at  first  sight, 
might  be  supposed  to  indicate  the  existence,  as  early  as  Elizabeth's  reign,  of 
a  general  privilege  against  self-crimination.  Other  explanations,  however, 
lie  open  with  fair  plainness.  In  the  first  place,  it  is  a  long-established 
maxim  of  jurisdiction  that  equity  vrill  not  lend  its  aid,  even  by  relief,  apart 
from  discovery,  to  enforce  a  forfeiture;  on  this  ground  (and  remembering 
that  an  **  answer "  in  chancery  is  a  pleading  as  well  as  testimony)  are  ex- 
plainable the  cases  refusing  to  compel  an  answer  as  to  a  forfeiture.^  In  the 
next  place,  the  Chancellor  had  almost  no  jurisdiction  over  criminal  charges ;  ^ 


*•  Hinde's  Case,  1558,  Dyer  1756;  cited  by 
Coke  (12  Rep.  27;  3  BoLitr.  49)  to  show  that  a 
person  need  not  answer  in  the  chnrch  coart 
questions  that  bring  him  in  danser  of  a  penal 
law.  Hinde's  case  in  fact  was  tnis :  The  king 
had  appointed  a  commission  to  examine  the 
title  of  Skrogs,  a  justice's  clerk,  to  his  office, 
with  power  to  commit  him  if  he  refnsed  to 
answer;  he  refused,  demnrrinff  to  the  joris- 
diction,  and  was  committed;  then  he  was  re- 
leased on  habeas  corpus  by  the  judges  of  the 
Common  PleaA,  because  '*'he  was  a  person  of 
the  court,  and  a  necessarie  member  of  it " ;  and 
the  reporter  adds :  "  Simile,  M.  18,  by  Hind, 
who  would  not  take  an  oath  before  the  eccle- 
siastical judges  for  usur^." 

Leigh  s  Case,  1568,  is  cited  by  Coke  {ubi  supra) 
as  that  of  an  attorney  committed  by  the  High 
Court  for  refusing  to  swear  as  to  attendance  at 
mass,  and  delivered  on  habeas  corpus  by  the 
Common  Pleas,  because  "  they  ought  not  in  such 
caM  to  examine  upon  his  oath."  There  is 
nothing  to  show  that  this  was  not  an  applica- 
tion of  the  ordinary  ecclesiastical  rule,  examined 
supra.  In  Anon.,  2  BrownL  271  (1609),  occurs 
a  case  similar  to  Skrogs'. 

In  Attorney-General  v.  Mico,  cited  zk»/,  other 
alleged  precedents,  unreported  and  scantily 
mentioned,  were  bandied  back  and  forth  by 
counsel ;  but  there  is  nothing  to  show  that  they 
really  involved  the  present  question. 

*^'ln  A  Inst.  60,  324,  on  the  Star  Chamber 
and  High  Commission  Courts,  he  says  nothing 
of  tue  oath.    In  2  Inst  667,  and  12  Kep.  26,  be 


baa  much  against  the  oath,  but  substantially 
U]K>n  the  nonnd  of  jurisdiction  alone.  In 
Dighton  V,  Holt  (cited  supra,  note  54),  he  ad- 
vances frequently  the  argument  nemo  tenetur 
(be  had  first  used  it  in  Collier  v.  Collier,  cited 
supra,  note  47) ;  but  this  was  an  invocation  of  the 
canon-law  rule  taken  from  the  canon  lawyers. 
In  Edwards'  Case  (cited  supra,  note  63),  he  is 
concerned  chiefly  with  the  jurisdiction,  and  does 
not  even  criticise  the  er  0,^10  oath  as  snch^ 
though  in  his  opinion  in  12  Rep.  26,  said  by 
him  to  have  been  solemnly  given  two  years 
before,  he  attacks  the  oath  with  great  plainness. 
No  two  of  his  various  expositions  coincide  in 
argument;  to  reconcQe  all  of  his  passages  is 
impossible.  Add  to  this  his  inconsistent  atti- 
tude in  the  three  cases  cited  supra,  note  64.  His 
Eroneness  to  maltreat  precedents  in  supporting 
is  views  has  already  been  noticed  {ante,  $  2036). 
**  Such  are  the  following  cases:  1587, 1598, 
Cromer  v.  Penston,  Cary  13  (bill  against  the 
survivor  of  a  joint  tenancy,  sugg^ting  a  secret 
severance  dunng  lifetime;  ''the  Loru  Keeper 
overruled,  that  the  defendant  should  not  answer," 
—  whatever  this  may  mean);  1595,  Wolgrave 
V,  Coe,  Toth.  18  (bill  against  one  covenant- 
ing to  deliver  deeds ;  "the  opinion  of  the 
Court  was,  the  defendant  needed  not  to  answer, 
because  he  should  thereby  disclose  caose  of 
forfeiture  of  the  bond  ") ;  1600,  Toth.  7  ("  Mild- 
may  was  not  enforced  by  answer  to  the  bill  of 
Cary  and  Cottington,  to 'discover  a  forfeiture  to 
his  own  hurt ") ;  see  also  Toth.  10. 
•s  1585,  Wakeman  v.  Smith*  Toth.  12  ("aft* 


3086 


§§  2250-2282] 


HISTORY. 


§2250 


hence,  in  cases  of  this  nature,  cognizance  might  be  declined,  by  refusing  to 
compel  an  answer.^  But,  where  this  jurisdiction  was  not  disputable,  there 
seems  to  have  been  no  objection  to  compelling  the  answer.^  Finally,  the 
chancery  practice  is  to  be  interpreted  by  the  rule  of  the  ecclesiastical  Courts, 
already  examined.  The  Chancellor  was  forming  his  procedure  (hardly  organ- 
ized until  Bacon's  time,  in  the  early  1600s)  almost  precisely  after  that  of  the 
ecx^lesiastical  Courts.^  So  far  as  he  could  take  cognizance  at  all  of  a  case 
involving  a  criminal  fact,  he  would  of  course  employ  this  ecclesiastical  rule, 
as  he  did  others,  and  not  require  the  defendant  to  answer  without  due  ac- 
cusation by  two  witnesses  or  by  presentment;  that  is  to  say,  a  plaintiff, 
upon  his  unsworn  bill  alone,  could  not  put  the  defendant  to  answer  to  a 
criminal  fact  The  close  affinity  between  the  Chancellor's  and  the  Church's 
Courts  makes  it  plain  that  we  need  not  look  to  the  former  for  light  upon  the 
common-law  notions  of  the  time  —  especially  when  that  practice  stands  out 
plainly  in  the  full  and  abundant  reports  throughout  this  whole  period. 

2.  For  nearly  a  generation  onwards,  in  the  1600s,  there  is  no  acknowledg- 
ment of  any  privilege  in  common-law  trials.  Under  Coke's  leadership,  from 
1607  to.  I6I69  the  ecclesiastical  Courts  had  been  kept  within  bounds;  but 
there  were  as  yet  no  bounds  in  common-law  proceedings.  With  1620  begin 
indications  that  some  impression  was  being  transferred  into  that  depart- 
ment.*^ Nevertheless,  in  the  parliamentary  remonstrances  to  Charles  I,  and 
the  discussion  over  ship-money  and  forced  loans  and  the  Petition  of  Bight, 
in  the  Parliament  which  ended  in  1629,  there  is  nothing  about  such  a 
privilege.*^ 


thongh  criminal  causes  are  not  here  to  be  tried 
diiectlj  for  the  punishing  of  them,  yet  inci- 
dently  for  so  mnch  as  concerneth  the  equity  of 
the  canse,  they  are  to  be  answered"). 

**  This  perhaps  explains  the  foUowing  case, 
undated,  but  prohably  before  1600 :  Vice-Coun- 
tess Montague's  Case,  Cary  12  (eloignment  of 
a  ward ;  upon  a  bill  of  diecorery  brought,  "  it 
seemed/'  as  to  the  defendants,  "the^  should 
not  answer  to  charge  themselves  cnminallv, 
especially  in  this  case,  where  so  great  a  punish- 
ment as  abjuration  may  follow  "). 

*B  1570,  Anon.,  Dyer  288  a  (examination  on 
oath  in  chancery  to  answer  a  charge  of  perjury ; 
held,  by  C.  P.;  to  be  allowable  if  the  Chan- 
cery Court  had  jurisdiction  oyer  perjury) ;  1631, 
Wmn  ^.  Swayne,  Toth.  12  (*'a  commission  to 
answer  bribery  and  corruption  "). 

9<  "  Equity  followed  the  ecclesiastical  courts 
almost  literally  in  its  mode  of  taking  the  testi- 
mony of  witnesses  and  requiring  eacn  party  to 
submit  to  an  examination  under  oath  by  his 
adversary"  (Langdell,  Equity  Pleading,  §47); 
and  note  43,  supra, 

*f  1620.  Sir  G.  Mompes8on*s  Trial,  2  How. 
8t.  Tr.  1119,  1123  (the  Lords'  Committee  re- 
ported "that  they  had  examined  many  wit- 
nesses, .  .  .  that  the  Lords'  Committee  urged 
none  to  accuse  himself'*;  but  their  proceedings 
were  probably  inquisitorial,  and  came  rather 
under  the  ecclesiastical  rule) ;  1631,  Fitzpatrick's 
Trial,  3  How.  St.  Tr.  419,  420  (Fitzpatrick  had 
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testified,  at  Lord  Audley's  trial,  to  a  rape  com- 
mitted by  F.  at  A.'s  instigation;  at  F.'s  own 
trial,  he  then  protested  against  the  use  of  his 
former  testimony,  since  "neither  the  laws  of 
the  kingdom  required  nor  was  he  bound  to  be 
the  destruction  of  himself  " ;  and  Chief  Justice 
Hyde  replied,  "it  was  true,  the  law  did  not 
oblige  any  man  to  be  his  own  accuser,"  yet  here 
the  testimony  could  be  used). 

It  was  in  1628  that  the  judges  unanimously 
declared,  in  Felton's  case,  the  murderer  of  the 
Duke  of  Buckingham,  that  "  he  ought  not  by 
the  law  to  be  tortured  by  the  rack  **;  neyerthe- 
less,  when  Felton  was  examined  before  the  Priyy 
Council  (3  How.  St.  Tr.  371),  "the  Councu 
much  pressed  him  to  confess  who  set  him  on,*' 
and  Bishop  Laud  told  him  "if  he  would  not 
confess,  he  must  go  to  the  rack."  Though 
the  rack  was  declared  unlawful,  yet  nothing  is 
recorded  as  to  the  unlawfulness  of  urging  a 
confession. 

**  The  suggestion  by  Lilbum's  counsel,  in 
1637  (3  How.  St.  Tr.  1356),  that  the  ex  officio 
oath  was  "  directly  contrary  to  the  Petition  of 
Right  in  3  Car.,'  referred  apparently  to  par. 
iii  and  x  of  the  Petition  of  Right  of  1628  (3  How. 
St.  Tr.  222;  t'n/ra),  which  protested  against 
being  "called  to  make  answer  or  take  such 
oath/'  This,  perhaps,  meant  a  political  promis- 
sory oath  of  conformity  or.  obedience  m  con- 
nection with  the  refusal  to  pay  ship-money, 
— an  entirely  different  thing.    On  the  other 
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3.  Finally,  however,  in  1637-41,  comes  lilbum's  notorious  agitation  ;•• 
and  in  1641,  with  a  rush,  the  Courts  of  Star  Chamber  and  of  High  Commis- 
sion are  abolished,  and  the  ex  officio  oath  to  answer  criminal  charges  is  swept 
away  with  them.^^  With  all  this  stir  and  emotion,  a  decided  effect  is  pro- 
duced, and  is  immediately  communicated,  naturally  enough,  to  the  common- 
law  Courts.  Up  to  the  last  moment,  Lilbum  had  never  claimed  the  right  to 
refuse  absolutely  to  answer  a  criminating  question ;  he  had  merely  claimed  a 
proper  proceeding  of  presentment  or  accusation.*^^  But  now  this  once  vital 
distinction  comes  to  be  ignored.  It  begins  to  be  claimed,  flatly,  that  no  man 
is  bound  to  incriminate  himself,  on  any  charge  (no  matter  how  properly  insti- 
tuted), or  in  any  Court  (not  merely  in  the  ecclesiastical  or  Star  Chamber 
tribunals).^^  Then  this  claim  comes  to  be  conceded  by  the  judges,  —  first  in 
criminal  trials,  and  even  on  occasions  of  great  partisan  excitement  ;^^  and 
afterwards,  in  the  Protector's  time,  in  civil  cases,  though  not  without  ambi- 
guity and  hesitation.*^  By  the  end  of  Charles  II*s  reign,  under  the  Restora- 
tion, there  is  no  longer  any  doubt,  in  any  court ;  ^^  and  by  this  period,  the 


hand,  however,  it  may  have  referred  to  a 
really  inquisitorial  oath.  The  circumstances 
were  these:  Darnel,  £.  Hampden,  and  others, 
in  1627,  on  bein^  required  to  make  a  loan  to 
the  king,  and  being  examined  to  disclose  their 
estates,  declined  to  pay  or  to  disclose,  and 
applied  for  release  under  a  habeas  corpus, 
which  was  refused  by  the  judges  (3  How.  St. 
Tr.  1);  on  which  the  Petition  of  Bight  was 
passed:  1628,  3  Car.  I,  c.  1,  §§  3,  10  (after 
reciting  that  persons  refusing  to  make  loans 
to  the  king  "  have  had  an  oath  administered 
unto  them  not  warrantable  by  the  laws  or 
statutes  of  this  realm,''  Parliament  petitions 
""that  none  be  called  to  make  answer  or 
take  such  oath,"  or  be  confined  *'for  refusal 
thereof";  and  the  king  accords  the  petition). 
••  Supra,  note  67. 

^^  Supra,  note  69. 

"1  Supra, jp.  8081. 

iw  1641,  Twelve  Bishops'  Trial,  4  How.  St. 
Tr.  63,  75  (on  being  asked  whether  they  had 
subscribed  the  treasonable  petition,  they  refused 
to  answer,  because  they  were  not  "bound  to 
accuse  themselves"). 

W>  1649,  King  Charles'  Trial,  4  How.  St. 
Tr.  993,  1101  (one  Holden  objected  to  answer- 
ing, and  the  Court,  "  perceiving  that  the  qnes- 
tions  intended  to  be  asked  him  tended  to  accuse 
himself,  thought  fit  to  waive  his  examination  ") ; 
1649,  LilbunTs  Trial  ib.  1269,  1280.  1292,  1342 
/Lilbum,  on  a  trial  under  the  Commonwealth 
tor  treason,  claimed  that  his  former  counsel, 
Bradshaw,  now  I^ord  President  of  the  Council, 
had  tried  to  make  him  criminate  himself  just 
as  the  Star  Chamber  Court  had  formerly  done ; 
he  here  refused  on  his  trial  to  do  so;  Lord 
Kehle:  "You  shall  not  be  compelled";  Lil- 
burn :  "  I  am  upon  Christ's  terms,  when  Pilate 
asked  him  whether  he  was  the  Son  of  God, 
and  adjured  him  to  teU  him  whether  he  was 
or  no;  he  replied,  *  Thou  sayest  it.'  So  say  I: 
Thou,  Mr.  Prideaux,  sayest  it,  they  are  my 
books.    But  prove  it";  S^udge  Jermin:   "But 
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Christ  said  afterwards, '  I  am  the  Son  of  God.' 
Confess,  Mr.  Lilbum,  and  give  glory  to  God  " ; 
see  also  p.  1445). 

^•*  1655,  The  Protector  v.  Lord  Lumley, 
Hardr.  22  (Exchequer :  bill  to  discover  defend- 
ant's estate, "  for  that  he  was  outlawed  whereby 
his  goods  and  the  profits  of  his  lands  were  for- 
feited ;  the  defendant's  demurrer,  quia  nemo  tent- 
tur  prodere  seipmm"  is  overruled,  because  "  the 
outlawry  is  in  the  nature  of  a  gift  to  the  king 
or  a  judgment  for  him " ;  thus  the  generu 
principle  is  apparently  assumed  valid;  tnough, 
as  already  seen  supra,  note  92,  the  equitable  rule 
against  aiding  a  forfeiture  may  have  been  the 
reason) ;  1658,  Attorney-General  v.  Mico,  Hardr. 
139,  145  (Exchequer;  bill  for  relief  and  dis- 
covery, for  evading  customs  laws  and  attempt- 
ing to  bribe ;  demurrer,  that  the  bill  contained 
charges  involving  penalties  and  forfeitures ;  the 
defendant  evidently  cites  most  of  his  authorities 
from  Coke's  works,  which  had  now  been  pub- 
lished ;  there  was  no  decision ;  nor  yet  in  the 

case  of  Att'y-Gen'l  v. ,  ib.  201,  in  1662, 

probably  the  same  case). 

"»  1660,  Scroop's  Trial,  5  How.  St.  Tr.  1034, 
1039  (L.  C.  B.  Bndgman :  "  You  are  not  bound 
to  answer  me,  but  if  you  will  not,  we  must 
prove  it");  1662,  Crook's  Trial,  6  id.  201,  205 
(the  defendant,  refusing  to  take  the  oath  of 
allegiance,  claimed  that  ne  ou^ht  not  to  accuse 
himself,  for  **  nemo  debet  seipsum  prodere ") ; 
1670,  Penn's  and  Mead's  Trial,  ib.  951,  957 
(on  a  question  being  put  to  Mead,  he  refused 
to  answer;  "It  is  a  maxim  in  your  own  law, 
*  Nemo  tenetur  accusare  seipsum,*  which,  if  it  be 
not  true  Latin,  I  am  sure  it  is  true  English, 
'that  no  man  is  bound  to  accuse  himself'"); 
1673,  Penrice  v.  Parker,  Finch  75  (bill  for  coun- 
sel's fees;  demurrer  allowed,  that  an  answer 
would  "draw  him  under  a  penal  law");  1676, 
Jenkes'  Trial,  6  How.  St.  Tr.  1189,  1194  (de- 
fendant: "I  desire  to  be  excused  all  farther 
answer  to  such  questions,  since  the  law  doth 
provide  that  no  man  be  put  to  answer  to  his 
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extension  ol  the  privilege  to  include  an  ordinary  witness,  and  not  merely  the 
party  charged,  is  for  the  first  time  made.^^  It  is  interesting  to  note,  in 
passing,  that  the  privilege,  thus  established,  comes  into  full  recognition 
under  the  judges  of  the  restored  Stuarts,  and  not  under  the  parliamentary 
reformers.  ^^ 

Nevertheless,  the  novelty  and  recentness  of  it  all  in  common-law  proceed- 
ings is  apparent,  not  only  in  the  doubts  which  the  Court  of  Exchequer,  in 
1658,  so  long  entertained,  and  in  the  very  gradual  progress  of  the  recognition 
in  criminal  trials  after  1641,  but  also  in  the  fact  that  it  remained  an  un- 
known doctrine  for  this  whole  generation  in  the  colony  of  Massachusetts,  — 
a  colony  not  only  familiar  enough  with  common  legal  proceedings,  but 
knowing  enough  to  send  over  for  Sir  Edward  Coke's  reports  and  other  law 
books  to  inform  its  Court  and  keep  abreast  of  the  times.  In  this  colony  the 
privilege  which  began  its  career  after  the  departure  of  its  founders  from 
England  was  unrecognized  till  at  least  as  late  as  1685  ;  more,  they  formally 
sanctioned  the  ecclesiastical  rule  by  which  the  inquisitional  oath  was 
allowed.^* 


own  prejadice  " ;  and  no  farther  questions  were 
put);  1679,  ReadinjT'B  Trial,  7  id.  259,  296 
(Gates,  for  the  prosecution,  is  not  allowed  to 
be  asked  questions  to  accuse  himself) ;  1679, 
Whitebread's  Trial,  ib.  311,  361  (defendant's 
witness  is  not  aUowed  to  be  asked  whether 
he  was  a  priest,  because  it  would  "make  him 
accuse  himself");  1679,  Langhorn's  Trial,  ib. 
417,  435  (Gates  is  not  idlowed  to  be  asked 
about  "  a  criminal  matter  that  may  bring  him- 
self in  danger");  1680,  Castlemaine's  Trial, 
ib.  1097,  1096  (similar,  for  answers  to  "brine 
him  in  danger  of  his  life");  1680,  Earl  of 
Stafford's  Trial,  ib.  1293,  1314  (a  question 
whereby  a  witness  "shall  accuse  himself"  is 
objected  to);  1681,  Plunket's  Trial,  8  How. 
St.  Tr.  447,  481  (a  witness  is  not  bound  to 
answer  questions  that  "may  tend  to  accuse 
himself");  1682,  Bird  t^.  Hardwicke,  1  Vern. 
109  (biU  of  discovery,  charging  compounding 
a  fraud;  a  plea  is  allowed,  that  the  answer 
would  "subject  him  to  a  forfeiture");  1682, 
Anon.,  1  Vern.  60  (defendant's  argument  that 
"  A  court  of  equity  ought  not  to  assist  a  man 
in  recoTering  a  penalty,  nor  compel  a  discovery 
of  a  forfeiture,'  is  apparently  conceded) ;  1684, 
Rosewell's  Trial,  10  How.  St.  Tr.  147,  169  (wit- 
nesses are  not  bound  "to  charge  themselves 
with  any  crime"  or  "subject  themselves  to 
any  penalty");  1685,  Gates'  Trial,  ib.  1079, 
1099,  1123  (witness  is  not  compellable  to  make 
himself  "obnoxious  to  some  penalty");  1691, 
African  Co.  v.  Parish,  2  Vern.  244  (principle 
conceded) ;  1700,  Firebrass'  Case,  2  Salk.  550 
(bill  against  a  ranger  for  discovery  of  deer- 
killing;  answer  as  to  "what  is  to  make  him 
forfeit  his  place,"  is  not  compelled). 

^-  Reading's  Trial,  supra,  in  1679. 

^^  While  this  was  psissing  in  England,  the 
precisely  contemporary  struggle,  across  the  Chan- 
nel, is  in  marked  contrast,  with  its  fatally  oppo- 
site results ;  for  the  Council  of  Louis  XIv,  then 
upon  the  draft  of  the  great  criminal  Grdon- 


3089 


nance  of  1670,  was  fixing,  for  a  century  to  come, 
the  French  rale  of  compulsory  self-cnmination. 
Hitherto  this  had  rested  simply  on  traditional 
practice  {supra,  note  26) ;  now  it  was  confirmed 
by  statute  (Esmein,  Hist,  de  la  proc.  crim. 
229).  The  arguments  of  the  opposing  coun- 
cillors in  the  debate  employ  language  identical 
with  our  own  privilege:  "Nul  n'est  tenu  se 
condamner  soi-mdme  par  sa  bouche." 

In  the  Continental  canon  law  the  oath  de 
veritate  dicenda  was  practically  abolished  not 
long  after  this  (Salvioli,  Jusjurandnm  calumnias, 
p.  82;  Hinschius,  VI,  pt.  1,  pp.  70,  112,  quoting 
a  decree  of  1725  of  the  Roman  provincial  coun- 
cil :  "  nee  juramentum  huiusmodi  a  reia  eisdem, 
nisi  ut  testes  quoad  alios  examinentur,  injuturum 
.  .  .  exigatur**). 

*»•  1642,  Bradford's  History  of  the  Plymouth 
Plantation,  465  (answers  by  one  of  the  minis- 
ters to  a  letter  of  inquiiy  from  the  Governor  of 
Boston :  " '  Quest. :  How  farr  a  magistrate  may 
extracte  a  confession  from  a  delinquente  to 
accuse  himselfe  of  a  capitall  crime,  seeing  Nemo 
tenetur  prodere  seipsum  f '  *  Ans. :  A  majestrate 
cannot  without  sin  neelecte  diligente  inqnision 
into  the  cause  brought  before  nim.  If  it  be 
manifesto  that  a  capitall  crime  is  committed, 
and  that  common  report,  or  probabilitic,  sus- 
pition  or  some  complainte  (or  the  like)  be  of 
this  or  that  person,  a  magistrate  ought  to 
require  and  by  all  due  means  to  procure  from 
the  person  (so  farr  allready  bewrayed)  a  naked 
confession  of  the  fact  .  .  .  ;  for  though  nemo 
tenetur  prodere  seipsum,  yet  by  that  which  may 
be  known  to  the  magistrat  by  the  forenamed 
means,  he  is  bound  thus  to  doe ;  or  else  he  may 
betray  his  conntrie  and  people  to  the  heavie  dis- 
pleasure of  God ' "). 

This  deliverance  is  corroborated  by  the  fol- 
lowing series  of  enactments,  which  exhibit  the 
spirit  of  the  times : 

1641,  Massachusetts  Body  of  Liberties,  Whit- 
more's  ed.,  §  45  ("  No  man  shall  be  forced  by 
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Moreover,  the  privilege  as  yet,  until  well  on  into  the  time  of  the  English 
Revolution,  remained  not  much  more  than  a  bare  rule  of  law,  which  the 
judges  would  recognize  on  demand.  The  spirit  of  it  was  wanting  in  thenu 
The  old  habit  of  questioning  and  urging  the  accused  died  hard,  —  did  not 
disappear,  indeed,  until  the  1700s  had  begun.^® 

The  privilege,  too,  creeping  in  thus  by  indirection,  appears  by  no  means  to 
have  been  regarded  as  the  constitutional  landmark  that  our  own  later  legis- 
lation has  made  it.  In  all  the  parliamentary  remonstrances  and  petitions 
and  declarations  that  preceded  the  expulsion  of  the  Stuarts,  it  does  not  any- 
where appear.  ^^^  Even  by  1689,  when  the  Courts  had  for  a  decade  ceased  to 
question  it,  and  at  the  English  Revolution  the  fundamental  victories  of  the  past 
two  generations'  struggle  were  ratified  by  William  in  the  Bill  of  Rights,^ 
this  doctrine  is  totally  lacking.  Whatever  it  was  worth  to  the  American 
constitution-makers  of  1789,  it  was  not  worth  mentioning  to  the  English 
constitution-menders  of  1689.  It  is  a  little  singular  that  the  later  body,  who 
had  themselves  suffered  nothing  in  this  respect,  and  could  herein  aim  merely 
to  copy  the  lessons  which  their  forefathers  of  a  century  ago  had  handed  down 
as  taught  by  their  own  experience,  should  have  incorporated  a  principle  which 
those  forefathers  themselves,  fresh  from  that  experience,  had  never  thought 
to  register  among  the  fundamentals  of  just  procedure. ^^ 


torture  to  confess  an^  crime  against  himselfe 
nor  any  other  unlesse  it  be  in  some  capitall  case 
where  he  is  first  fnllie  convicted  by  cleare  and 
snfBtient  evidence  to  be  guilty.  After  which, 
if  the  cause  be  of  that  nature  that  it  is  verj 
apparent  there  be  other  conspiratours  or  con- 
federates with  him,  then  he  may  be  tortured, 
yet  not  with  such  tortures  as  be  barbarous  and 
inhumane");  §  61  ("No  magestrate,  juror, 
officer,  or  other  man,  shall  be  bound  to  informe 
present  or  reveale  any  private  crim  or  offence, 
wherein  there  is  no  periU  or  danger  to  this 
plantation  or  any  member  thereof,  when  any 
necessarie  tye  of  conscience  binds  him  to  secresie 
grounded  upon  the  word  of  Ood,  unlesse  it  be 
in  case  of  testimony  lawfully  required") ;  1660, 
Revised  Laws  and  Liberties,  "  Punishment," 
"  Jurors  "  (repeats  in  substance  the  foregoing) ; 
"  Innkeepers  '  (parties  may  be  examined  by  the 
magistrate,  for  offences  a^inst  the  liquor  law) ; 
1672,  General  Laws  and  Liberties,  same  titles 
(repeats  in  substance  the  foregoing;  no  changes 
were  made  as  late  as  1685). 
No  attempt  has  been  made  to  discover  the 

Progress  of  the  principle  in  the  other  colonies ; 
ut  their  records  would  doubtless  disclose  inter- 
est! iig  material.  It  appears,  for  example,  that 
the  Uill  of  Rights  in  the  first  Maryland  Consti- 
tution, of  1776,  gave  to  the  principle  so  loose  a 
recognition  as  the  following:  Art.  20:  "No 
man  ought  to  be  compelled  to  give  evidence 
against  himself  in  a  court  of  common  law  or 
in  any  other  court,  but  in  such  cases  as  have 
been  usually  practised  in  this  State  or  may 
hereafter  be  directed  by  the  Legislature."  The 
proviso  was  not  omitted  until  the  Constitution 
of  1864. 
^M  Xke  foUowing  are  merely  a  few  examples 


at  random:  1656,  Nayler's  Trial,  5  How.  St. 
Tr.  801,  806;  1660,  Scroop's  Trial,  ib.  1034, 
1039;  Carew's  Trial,  ib.  1048,  1054;  1663, 
Twyn's  Trial.  6  id.  513,  532 ;  1679,  Reading's 
Trial,  7  id.  259,  302;  1692,  Harrison's  lYial,  12 
id.  895;  1702,  Swendsen's  Trial,  14  id.  559,  580, 
581 ;  1702,  Baynton's  Trial,  ib.  598,  621-^25. 
Sir  J.  Stephen  (Hist.  Crim.  Law,  I,  440)  says 
.that  the  practice  of  questioning  the  prisoner 
"died  out  soon  after  tne  Revolntion  of  1688"; 
but  this  is  perhaps  giving  too  early  a  cessation. 
Lord  Holt  died  in  1710,  and  "to  the  end  of  his 
life  he  persevered  in  what  we  call  *  the  French 
system'  of  interrogating  the  prisoner  during 
his  trial "  (CampbeU's  Lives  of  the  Chief  Jus- 
tices, II,  174). 

So,  too,  in  Choice  Cases  in  Chancery,  1652- 
1672,  containing  a  short  treatise  on  chancery 
practice,  there  is  no  mention  of  the  privilege, 
among  the  rules  for  witnesses  or  for  parties' 
answers. 

"•  Supra,  note  98;  Cobbett's  Pari.  Hist.  II, 
passiM.  In  1641,  Fftrliament  itself  was  trying 
its  hand  at  inquisitional  examinations :  ib.  668, 
672. 

"i  1689,  1  W.  &  M.  2d  sess.  c  2. 

^*  The  real  explanation  of  the  Colonial  con- 
ventions' insistence  on  it  would  seem  to  be 
found  in  the  agitation  then  going  on  in  France 
against  the  inquisitional  feature  of  the  Ordon- 
nance  of  1670  (iuprOy  note  107).  There  appears 
no  allusion,  in  Elliot's  Debates  on  the  Constitu- 
tion, to  the  contemporary  French  movement; 
but  the  delegates  who  had  been  over  there  must 
have  known  of  it.  The  proposals  of  reform 
laid  before  the  French  Constitutional  Assembly 
from  the  Provinces,  in  1789,  show  how  strong 
was  the  popular  agitation.    The  Third  Estate 
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But,  after  all,  the  still  more  interesting  question  is,  How  did  the  result 
come  about  in  England  itself  ?  How  did  a  movement,  which  was  directed, 
originally  and  throughout,  against  a  method  of  procedure  in  ecclesiastical 
Courts,  produce  in  its  ultimate  effect  a  rule  against  a  certain  kind  of  testi- 
mony in  common-law  Courts  ?  The  process  of  thought,  popular  and  pro- 
fessional, is  to  be  accounted  for.  For  our  history  of  legal  ideas  we  do  not 
ordinarily  expect  to  go  to  Bentham.  But  he  was  the  first  to  search  into  this 
history,  and  to  maintain  that  this  common-law  privilege  did  not  antedate  the 
Bestoration ;  ^^^  and,  in  this  instance,  his  explanation  of  the  process  of 
thought  by  which  the  transmutation  took  place  seems  fairly  to  represent  the 
probabilities.  That  explanation  (as  indeed  the  foregoing  details  exhibit)  lies 
in  the  principle  of  the  association  of  ideas,  —  an  association  which  began  to 
operate  immediately  in  the  reactionary  period  of  the  Bestoration  and  the 
Bevolution,  when  the  growth  and  ascendancy  of  Whig  principles  involved  all 
the  Stuart  practices  in  one  indiscriminate  and  radical  condemnation.  Bead 
in  the  light  of  the  foregoing  details,  the  great  reformer's  words  serve  as  a 
correct  analysis  of  motives  and  a  fitting  summary  to  the  history : 

1827,  Mr.  Jeremy  BenOtam,  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  IV,  c.  Ill  (Bow- 
riifg's  ed.,  vol.  VH,  pp.  456,  460) :  <<  Of  the  Court  of  Star  Chamber  and  the  High  Com- 
mission Court  taken  together,  .  .  .  the  characteristic  feature  was  that  by  taking  upon 
them  to  execute  the  will  of  the  king  alone,  as  made  known  by  proclamations,  or  not  as 
yet  known  so  much  as  by  proclamations,  they  went  to  supersede  the  use  of  parliaments, 
substituting  an  absolute  monarchy  to  a  limited  one.  In  the  case  of  the  High  Commission 
Court,  the  mischief  was  aggravated  by  the  use  made  of  this  arbitrary  power  in  forcing 
men's  consciences  on  the  subject  of  religion.  In  the  common-law  Courts,  these  enormi- 
ties could  not  be  committed,  because  (except  in  a  few  extraordinary  cases),  convictions 
having  never,  in  the  practice  of  these  Courts,  been  made  to  take  place  without  the  inter- 
vention of  a  jury,  and  the  bulk  of  the  people  being  understood  to  be  adverse  to  these  inno- 


in  every  district,  in  their  oahiers  sent  up  to 
Paris,  had  voted  to  abolish  compnlsory  sworn 
interrogation  of  the  accnsed,  and  the  Clerey 
in  ninety-one  districts  had  done  the  same.  The 
decree  of  1789  (though  keeping  the  interroga- 
tion) abolished  the  oath  de  reritate;  Art.  12: 
**  For  this  interrogatory,  aud  for  aU  others,  the 
oath  shall  not  be  required  from  the  accnsed  " ; 
and  the  Instructions  of  1791  added:  "Mere 
good  sense  suffices  to  convince  of  the  nseless- 
ness  and  immorality  of  such  an  oath  "  (Esmein, 
Hist,  de  la  proc^d.  crim.  405). 

Bat  the  privile^re,  as  we  understand  it,  has 
not  yet  been  established  in  France.  The  Code 
d'lnstrnction  Criminelle  of  1S08  retained  the 
iuterroeatory,  withont  the  oath,  it  would  seem 
(1898,  l)alloz,  Les  Codes  Annot^s,  Code  dlnstr. 
Crim.  §  310,  App.  note  20,  Art.  93,  notes  69-74; 
and  the  quotation  from  Stephen,  postj  §  2251). 
The  new  draft  Code  of  1878-80,  had  this  article 
covering  the  preliminary  hearing  only :  Art.  85. 
"  The  committing  magistrate  shall  establish  the 
identity  of  the  accnsed,  acquaint  him  with  the 
charge,  and  receive  his  statements,  after  inform- 
ing him  that  he  is  at  liberty  not  to  answer  the 
questions  that  are  put  to  him."  This  provision 
has  since  been  adopted  by  the  law  of  Dec.  8, 


1897,  Art.  3  (Dalloz,  i<6t  fupra^  App.  to  Livre  I, 
p.  248^) :  **  Upon  the  preliminary  arraignment 
of  the  accused,  the  magistrate  is  to  establish 
his  identity,  to  notify  him  of  the  facts  charged 
against  him,  and  to  receive  his  statements,  after 
warning  him  that  he  is  at  liberty  not  to  make 
any.  This  warning  most  be  recorded  in  the 
magistrate's  report/' 

In  Germany  such  a  provision  for  the  commit- 
tal proceedings  has  apparently  been  introduced : 
Lowe,  Die  Strafprozessordnung  fur  das  dentsche 
Reich,  lOth  ed.,  §  136,  p.  427.  Bnt  both  in 
France  and  Germany  there  would  be  no  doubt 
as  to  drawing  inferences  from  the  accused's 
refusal  to  answer. 

^^  Mr.  Justice  Stephen  had  outlined  the  true 
history  of  the  privilege  in  1857,  in  his  essay 
in  the  Juridical  Society's  Papers,  I,  456  rihe 
Practice  of  Interrogating  Persons  accused  of 
Crime),  and  again  in  his  History  of  the  Crim- 
inal Law  (18%),  I,  342;  his  summary  of  the 
history  was  that  the  rule  "  arose  from  a  peculiar 
and  accidental  state  of  things  which  has  long 
since  passed  away,  and  that  our  modern  law  is 
in  fact  derived  from  somewhat  questionable 
sources,  though  it  may  no  doubt  be  defended." 
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yations,  the  attempt  to  get  the  official  judges  to  cany  proeecatioiis  of  the  description  in 
question  into  effect  presented  itself  as  hopeless.  In  a  state  of  things  like  this,  what 
coold  be  more  natural  than  that,  by  a  people  infants  as  yet  in  reason,  giants  in  passion, 
every  distinguishable  feature  of  a  system  of  procedure  directed  to  such  ends  should  be 
condemned  in  the  lump,  should  be  involved  in  one  undistinguishing  mass  of  odium  and 
abhorrence ;  more  especially  any  particular  instrument  or  feature,  from  which  the  system 
was  seen  to  operate  with  a  particular  degree  of  efficiency  towards  such  abominable  ends? 
...  In  those  days,  the  supreme  power  of  the  State  was  de  facto  in  the  hands  of  the  king 
alone;  .  .  .  being  employed  and  directed  against  property,  liberty,  conscience,  every 
blessing  on  which  human  nature  sets  a  value,  —  every  chance  of  safety  depended  upon  the 
enfeeblement  of  it ;  every  instrument  on  which  the  strength  of  that  government  in  those 
days  depended,  every  instrument  which  in  happier  times  would  to  the  people  be  a  bond  of 
safety,  was  an  instrument  of  mischief,  an  object  of  terror  and  odium.  ...  No  practice 
could  come  in  worse  company  than  the  practice  of  putting  adverse  questions  to  a  party, 
to  a  defendant  (and  in  a  criminal,  a  capital  case),  did  in  that  instance." 

§  2251.  Policy  of  the  FrlTllege.  Neither  the  history  of  the  privilege,  nor 
its  firm  constitutional  anchorage,  need  deter  us  from  discussing  at  this  day 
its  policy.  As  a  bequest  of  ^he  1600s,  it  is  but  a  relic  of  controversies  and 
convulsions  which  have  long  ceased.  Its  origin  was  local ;  in  the  other  legal 
systems  of  the  world  it  has  had  no  place.  It  must  therefore  justify  itself 
in  the  juridical  forum  of  nations.  Nor  does  its  constitutional  sanction,  em- 
bodied in  a  clause  of  half  a  dozen  words,  relieve  us  from  the  necessity  of 
considering  its  policy ;  for  the  attitude  here  taken  may  lead  either  by  favoring 
implications  to  a  wide  extension  of  its  scope,  or  by  disfavoring  interpretation 
to  its  close  restriction.  A  sound  and  intelligent  opinion  must  be  formed 
upon  the  merits  of  the  policy. 

To  reach  this  opinion,  let  us  listen  first  to  what  has  been  urged  against 
that  policy.  Few  names,  among  jurists,  have  ever  appeared  as  challengers 
on  this  side  of  the  lists,  but  they  are  names  of  extraordinary  panoply  in  the 
law,  —  those  of  Jeremy  Bentham,  the  philosopher  and  reformer,  and  of 
William.  Appleton,  Chief  Justice  of  the  Supreme  Court  of  Maine,  his  disciple.^ 
Remembering  that  in  less  than  three  generations  nearly  every  reform  which  ' 
Bentham  advocated  for  the  law  of  evidence  has  come  to  pass,  we  might 
almost  regard  his  condemnation  of  any  rule  as  presumptively  an  index  of  its 
ultimate  downfall  Considering,  too,  that  his  disciple,  as  Chief  Justice,  while 
preaching  against  the  anomalies  of  the  law,  presided  over  its  administration 
for  nearly  twenty  years  upon  the  bench  and  commanded  his  colleagues'  con- 
stant support  in  the  vindication  of  his  principles,  we  must  concede  to  his 
views  that  value  which  experience  gives  as  test  of  the  validity  of  theory. 
The  argument  against  the  privilege,  as  advanced  by  these  jurists,  is  repre- 
sented in  the  following  passages  z^ 

1827,  Mr.  Jeremy  Bentham,  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  IV,  c.  Ill  (Bow- 
ring's  ed.,  vol.  VII,  pp.  452  ff.) :  "  (a)  Pretences  for  exclusion  [of  the  accused's  testimony  ' 

^  A  criticism  of  the  privileee  wiU  also  be  ^  Chief  Justice  Appleton 's  statement  of  the 

found  iu  Mr.  (later  L.  C.  J.)  Denman'g  com-  case,  not  differing  greatly  from  Bentham's,  is 

mentB  in  40  Edinb.  Rev.  190  (1824),  reviewing  found  in  his  treatise  on  Evidence  (1860),  c  VII« 

Bentham's  treatise.  pp.  129-134,  c.  XV,  p.  246. 
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on  compulsion].  ...  2.  The  old  womarCs  reason.  The  essence  of  this  reason  is  con- 
tained in  the  word  '  hard ' :  'tis  '  hard '  upon  a  man  to  be  obliged  to  criminate  himself. 
Hard  it  is  upon  a  man,  it  must  be  confessed,  to  be  obliged  to  do  anything  that  he  does 
not  like.  That  he  should  not  much  like  to  do  what  is  meant  by  his  criminating  himself,  is 
natural  enough;  for  what  it  leads  to  is  his  being  punished.  What  is  no  less  hard  upon 
him  is  that  he  should  be  punished :  but  did  it  ever  yet  occur  to  a  man  to  propose  & 
general  abolition  of  all  punishment,  with  this  hardship  for  a  reason  for  it?  Whatever 
hardship  there  is  in  a  man's  being  punished,  that,  and  no  more,  is  there  in  his  thus  being 
made  to  criminate  himself.  .  .  .  Nor  yet  is  all  this  plea  of  tenderness, — this  double- 
distilled  and  treble-refined  sentimentality,  anything  better  than  a  pretence.  From  his 
own  mouth  you  will  not  receive  the  evidence  of  the  culprit  against  him ;  but  in  his  own 
hand,  or  from  the  mouth  of  another,  you  receive  it  without  scruple :  so  that  at  bottom,  all 
this  sentimentality  resolves  itself  into  neither  more  nor  less  than  a  predilection  —  a  con. 
firmed  and  most  extensive  predilection,  for  bad  evidence.  .  .  .  '  You  are  sure  of  being 
convicted :  by  what  sort  of  evidence  would  you  choose  rather  to  be  convicted  ?  By  the 
evidence  of  other  people  without  any  of  your  own,  or  by  evidence  of  other  people's  and 
your  own  together  ? '  Were  a  question  of  this  sort  put  to  a  malefactor,  would  it  not  be 
matter  of  perplexity  to  him  to  choose?  Would  not  a  pot  of  beer  or  a  glass  of  gin,  on 
whichever  side  placed,  be  sufficient  to  turn  the  scale  ?  '  But  allowing,  for  the  sake  of 
argument,  that  there  is  a  difference  between  the  pain  in  the  one  case  and  the  pain  in  the 
other — for  my  own  part,  I  can  see  none  —  but  if  there  be,  can  it  be  assumed  as  a  com- 
petent  and  sufficiently  broad  and  solid  ground  for  the  establishment  of  a  rule  of  law  ? 
Is  there  anything  here  capable  of  being  set  against  the  mischiefs  of  impunity  ?  the 
mischie&  of  the  offence  (be  it  what  it  may)  which  the  law  in  question — the  law  which 
the  rule  of  exclusion  in  question  seeks  to  debilitate — is  employed  to  combat?  .  .  . 
8.  The  fox-hunter^s  reason.  This  consists  in  introducing  upon  the  carpet  of  legal  pro- 
cedure l^e  idea  of  ^fairness,'  in  the  sense  in  which  the  word  is  used  by  sportsmen.^  The 
fox  is  to  have  a  fair  chance  for  his  life :  he  must  have  (so  close  is  the  analogy)  what  is 
called  *  law/ — leave  to  run  a  certain  length  of  way  for  the  express  purpose  of  giving  him 
a  chance  for  escape.  While  under  pursuit,  he  must  not  be  shot :  it  would  be  as  *  unfair ' 
as  convicting  him  of  burglary  on  a  hen-roost  in  five  minutes'  time,  in  a  court  of  con- 
science. In  the  sporting  code,  these  laws  are  rational,  being  obviously  conducive  to  the 
professed  end.  Amusement  is  that  end ;  a  certain  quantity  of  delay  is  essential  to  it ; 
dispatch,  a  degree  of  dispatch  reducing  the  quantity  of  delay  below  the  allowed  mini- 
mum, would  be  fatal  to  it.  .  .  .  [In  this  view]  to  different  persons,  both  a  fox  and  a 
criminal  have  their  use ;  the  use  of  a  fox  is  to  be  hunted ;  the  use  of  a  criminal  is  to  be 
tried.  ...  4.  Confounding  interrogation  with  torture;  with  the  application  of  physical 
suffering,  till  some  act  is  done,  —  in  the  present  instance,  till  testimony  is  given  to  a 
particular  effect  required.  On  this  occasion  it  is  necessary  to  observe,  that  the  act  of 
putting  a  question  to  a  person  whose  station  is  that  of  defendant  in  a  cause,  is  no  more  an 
act  of  torture  than  the  putting  the  same  question  to  him  would  be,  if,  instead  of  being  a 
defendant,  he  were  an  extraneous  witness.^  Whatever  he  chooses  to  say,  he  is  at  full 
liberty  to  say;  only  under  this  condition,  properly  but  not  essentially  subjoined,  viz.  (as 
in  the  case  of  an  extraneous  witness)  that,  if  anything  he  says  should  be  mendacious, 
he  is  liable  to  be  punished  for  it,  as  an  extraneous  witness  would  be  punished.  .  .  . 
5.  Reference  to  unpopular  institutions.  *  Whatever  Titius  did  was  wrong  :  but  this  is 
among  the  things  that  Titius  did ;  therefore  this  is  wrong ' ;  such  is  the  logic  from  which 
this  sophism  is  deduced.      In  the  apartment  in  which  the  Court  called  the  Court  of 

'  This  18  an  allusion  to  soixie  of  the  absurd  appeared  even  since  Bentham's  day ;  as  witness 

rulings  on  confessions  (ante,  §  839).  the  following  langnaee  of  Temple,  J.,  in  People 

^  For  comments  6n  the  sportsmanship  theory  v.  Arri^hini,  122  Cal.  121,  54  Pac.  591:  "The 

in  English  law,  see  ante,  §  1845.  inquisition  of  torture  is  restored,  only  without 

'  This  attitude  of  maudlin  sentimentality,  re-  the  rack  and  thumbscrew." 
peatins  the  misnomer  of  '*  torture,"  has  not  dis- 
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Star  Chamber  sat,  the  roof  had  stars  in  it  for  ornaments ;  or  else  certain  deeds  to  which 
Jews  were  parties,  and  by  them  called  shetars  or  shtars,  used  to  be  kept  there ;  or,  pos- 
sibly, there  being  no  natural  incompatibility,  both  these  facts  were  true.  *  Whether  it 
was  owing  to  the  gilt  stars,  or  to  the  Jew  parchments,  the  judges  of  this  Court  conducted 
themselves  yery  badly ;  therefore  judges  should  not  sit  in  a  room  that  has  had  stars  in 
the  roof,  or  in  a  room  in  which  Jew  parchments  have  been  kept ' ;  had  the  conclusion 
been  in  this  strain,  the  logic  would  not  have  been  very  convincing,  but  neither  would  the 
mischief  have  been  very  great  *  In  the  High  Commission  Court,  the  judges  sat  and  tried 
causes  in  virtue  of  a  commission,  and  they  too  conducted  themselves  very  badly ;  there- 
fore judges  ought  not  to  be  appointed  by  a  commission.'  The  logic,  though  not  less 
rational  than  in  the  preceding  case,  begins  to  be  rather  mischievous.  .  .  .  The  Inqui- 
sition (meaning  the  true  inquisition,  of  the  Spanish  sort)  that  used  to  work  with  such 
success  in  the  extirpation  or  conversion  of  heretics,  was  a  court  in  which  it  was  the  way 
of  the  judge  to  inquire  into  the  business  that  came  before  him  ;  to  put  questions  to  such 
persons  as,  in  his  conception,  were  likely  to  be  more  or  less  acquainted  with  the  matter; 
and  this,  whether  extraneous  witnesses  or  parties.  *  Now  this  it  is  that  was  and  is  a 
most  wicked  and  popish  practice.  Judges  ought  not  to  put  questions ;  be  the  business 
what  it  may  that  conxes  before  them,  it  ought  to  be  the  care  of  judges  never  so  much  as  to 
attempt  to  see  to  the  bottom  of  it.'  Here,  then,  we  see  the  true  source  of  all  the  odium ; 
viz.  not  merely  of  that  which  has  attached  itself  to  this  abominable  court,  but  of  that 
which  attached  itself  to  those  other  abominable  courts.  ^  It  was  not  by  sitting  in  a  room 
with  stars  or  parchments  in  it,  it  was  not  by  acting  under  a  commission  too  high  in  itself, 
or  that  lay  on  too  high  a  shelf ;  it  was  not  by  either  of  these  causes  that  the  two  English 
courts,  held  in  such  just  abhorrence  by  all  true  Englishmen,  were  rendered  so  bad  as  they 
were,  —  but  by  their  abominable  practice  of  asking  questions,  by  the  abominable 
attempt  to  penetrate  to  the  bottom  of  a  cause.  [Such  are  the  absurd  reasons  upon  which 
it  is  claimed  that  the  accused  in  a  criminal  cause  ought  to  be  privileged  from  answering 
all  questions  as  to  his  complicity.]  •••[(&)  The  witness*  privilege].  It  may  happen 
that  the  cause  by  means  of  which  the  deponent  exposes  himself  to  the  mischief  attached 
to  the  self-prejudicing  evidence  is  not  the  cause  in  hand,  but  another  cause,  viz.  a  cause 
already  in  prospect,  or  a  cause  liable  to  be  produced  by  the  disclosure  made  by  the 
evidence.  .  .  .  Prosecution  for  robbery :  John  Stiles  examined  in  relation  to  it,  in  the 
character  of  an  extraneous  witness.  A  question  is  put,  the  effect  of  which,  were  he  to 
answer  it,  might  be  to  subject  him  to  conviction  in  respect  of  another  robbery,  attended 
with  murder,  in  which  he  bore  a  share.  On  the  ground  of  public  utility  and  common  sense, 
is  there  any  reason  why  the  collateral  advantage  thus  proffered  by  fortune  to  justice  should 
be  foregone  ?  Refusing  to  compass  the  execution  of  justice  by  this  means,  by  what 
fairer  or  better  means  can  you  ever  hope  to  compass  it  ?  The  punishment  he  will  incur, 
if  any,  will  be  a  distinct  punishment,  for  a  distinct  offence ;  an  offence  which,  at  the 
institution  of  the  suit,  was  perhaps  never  thought  of.  Be  it  so;  and  should  this  happen, 
where  will  be  the  mischief  ?  Wherein  consists  the  grievance  ?  That  a  crime,  which,  but 
for  the  accident,  might  perhaps  have  remained  unpunished,  comes,  by  means  of  this 
accident,  to  be  punished.  .  .  .  But  what  shall  we  say,  if,  by  a  summons  to  appear  as  a 
witness  in  a  cause  (penal  or  non-penal)  between  other  persons,  an  individual  is  purposely 
entrapped ;  and,  being  (in  obedience  to  that  summons)  actually  in  court,  is  interrogated 
concerning  a  distinct  offence  supposed  to  have  been  committed  by  himself,  and,  in  conse- 
quence of  his  answers,  stopped  and  consigned  to  durance.  What  ?  Why,  that  so  a  de- 
linquent be  but  brought  into  the  hands  of  justice,  just  as  well  may  it  be  by  this  means  as 
by  any  other.  Truth  is  not  violated ;  fiction  is  not  employed :  no  false  tale  is  told ;  no 
falsehood  here  defiles  the  lips  of  justice.  Nor,  though  possible,  is  the  case  likely  to  be 
frequent.  The  question  must  be  relevant,  pertinent  to  the  cause  actually  in  hand,  or  an 
answer  will  not  be  (for  it  ought  not  to  be)  allowed  to  be  given.  ...  An  effect  (for 
example)  which  certainly  might,  by  design  and  contrivance,  be  brought  into  existence  by 
incidental  self-convicting  evidence,  is  that  of  instituting  a  sort  of  feigned  suit,  penal  or 
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noD-penal,  for  the  pnrpose  of  bringing  to  light,  not  the  facts  belonging  properly  and 
directly  to  the  avowed  caoae  of  action,  but  others,  of  a  complexion  differing  to  any 
degree  of  remoteness.  Suppose,  for  example,  a  project  formed  for  bringing  down  dis- 
grace and  punishment  on  the  head  of  an  individual,  by  means  of  questions  to  be  put  to 
him,  in  the  character  either  of  a  defendant  or  a  witness,  in  a  cause  to  be  instituted  on 
purpose;  drawing  thus  out  of  his  mouth  the  confession  of  some  crime,  or  disgraceful 
act,  for  which  he  has  not  been  prosecuted.  May  not  this  be  done  ?  Yes :  but  not  with 
any  advantage  to  the  party  whose  invention  is  supposed  to  be  thus  employed,  nor  with 
4my  disadvantage  to  the  party  against  whom  it  is  supposed  to  be  employed.  Why? 
Because  in  this  there  is  nothing  more  than  what  might  be  done  in  a  direct  and  ordinary 
way,  by  a  suit  instituted  on  purpose.  In  every  point  of  view,  then,  in  which  it  can  be 
considered,  the  practice  in  question  appears  to  stand  clear  of  objection. .  In  the  first  place, 
because  the  result  supposed  to  be  produced,  cannot,  with  any  propriety  or  consistency,  be 
reckoned  in  the  number  of  undesirable  results;  in  the  next  place,  because,  though  it 
were,  no  ulterior  facility  is  afforded,  beyond  what  would  exist  without  it" 

In  weighing  the  foregoing  objections,  it  is  indispensable  to  distinguiBh  be- 
tween (1)  questioning  an  ordinary  witness,  (2)  questioning  by  preliminary 
inquisition  one  who  is  as  yet  not  charged,  (3)  questioning  an  accused  who 
has  been  duly  placed  on  trial  by  indictment : 

(1)  For  the  ordinary  vntness,  Bentham's  argument  seems  to  fail  It  is 
true,  as  he  points  out,  that  the  mere  self-betrayal  by  the  witness  is  of  itself 
no  evil,  and  that  the  instances  of  pretended  suits  to  provide  the  opportunity 
for  such  self-betrayal  would  probably  not  be  numerous.  But  there  are  other 
considerations.  The  witness-stand  is  to-day  sufficiently  a  place  of  annoyance 
and  dread.  The  reluctance  to  enter  it  must  not  be  increased.  Every  in- 
fluence which  tends  to  suppress  the  sources  of  truth  must  be  removed.  To 
remove  all  limits  of  inquiry  into  the  secrets  of  the  persons  who  have  no  stake 
in  the  cause  but  can  furnish  help  in  its  investigation,  would  be  to  add  to  the 
motives  which  now  sufficiently  dispose  them  to  evade  their  duty.  Moreover, 
no  serious  loss  to  justice  can  be  incurred  by  recognizing  the  privilege.  If 
the  witness'  testimony  is  indispensable,  and  the  incriminating  fact  is  vital 
to  the  cause,  a  pardon,  executive  or  statutory,  can  for  the  particular  instance 
remove  the  privilege.® 

(2)  For  the  preliminary  inquisition  of  one  not  yet  charged  with  an  ofifence, 
the  claims  of  the  privilege  seem  equally  valid.  This  aspect  of  it  seems  to 
have  been  ignored  by  Bentham.  Yet  it  was  historically  this  situation  which 
gave  rise  to  the  privilege.  The  system  of  "inquisition,"  properly  so  called, 
signifies  an  examination  on  mere  suspicion,  without  prior  presentment,  in- 
dictment, or  other  formal  accusation  (ante,  §  2250) ;  and  the  contest  for  one 
hundred  years  centred  solely  on  the  abuse  of  such  a  system.^  In  the  hands 
of  petty  bureaucrats,  whether  under  James  the  First,  or  under  Philip  the 
Second,  or  in  the  twentieth  century  under  an  American  republic,  such  a  sys- 


*  Postt  §§  2S80,  2281.  snare  me ;  for,  seeine  the  things  for  which  I  am 

V  This  is  illustrated  by  the  trial  of  Lilbnn  imprisoned  cannot  be  proved  against  me,  you 

(already  quoted  ante,  §  2250),  in  1637^3  How.  wiU  get  other  matter  out  of  mv  examination; 

St.  Tr.  1315,  1318;  Lilbom,  to  those  question-  and  therefore,  if  you  will  not  asK  me  about  the 

ing  him,  replied  :  "  I  am  not  willing  to  answer  thing  laid  to  my  charge,  I  shall  answer  no 

you  to  any  more  of  these  questions,  because  I  more." 

Me  you  go  about  by  this  examination  to  en- 
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tern  is  always  certain  to  be  abused.'  The  whole  principle  of  the  grand  jury 
presupposed  a  formal  and  deliberate  accusation,  based  on  probable  cause^ 
before  any  person  is  called  to  answer  for  a  crime.  No  doubt  a  guilty  person 
may  justly  be  called  upon  at  any  time,  for  guilt  deserves  no  immunity.  But 
it  is  the  innocent  that  need  protection.  Under  any  system  which  permits 
John  Doe  to  be  forced  to  answer  on  the  mere  suspicion  of  an  officer  of  the 
law,  or  on  public  rumor,  or  on  secret  betrayal,  two  abuses  have  always  pre- 
vailed and  inevitably  will  prevail ;  first,  the  petty  judicial  officer  becomes 
a  local  tyrant  and  misuses  his  discretion  for  political  or  mercenary  or  ma- 
licious ends ;  secondly,  a  blackmail  is  practised  by  those  unscrupulous  mem- 
bers of  the  community  who  through  threats  of  inspiring  a  prosecution  are 
able  to  prey  upon  the  fears  of  the  weak  or  the  timid.  The  modem  system  of 
formal  indictment  needs  no  defence.  In  this  aspect  the  privilege  against 
self-crimination  is,  in  history  and  in  policy,  its  just  complement,  in  so  far  as 
it  exempts  all  persons  from  being  compelled  to  disclose  their  supposed 
offences  before  formal  process  of  charge  is  had. 

(3)  When  we  come  to  the  case  of  an  accused  duly  charged  by  indictment 
and  now  placed  on  trials  we  reach  a  somewhat  different  set  of  considerations. 
Here  the  question  is  merely  whether  he  shall  be  required  to  disclose  all  that 
he  knows  of  the  crime  charged  against  him.  None  of  the  considerations 
applicable  to  the  foregoing  situations  have  here  any  bearing.  What  is  there 
to  exempt  the  accused  from  simple  and  straightforward  answers  of  denial,, 
confession,  or  explanation  ?  There  are,  to  be  sure,  what  the  great  jurist  so* 
plainly  and  truly  stigmatized  as  the  "  old  woman's  reason  "  and  the  "  fox- 
hunter's  reason  " ;  and  there  are  also  the  false  shibboleths  of  torture  and  the 
like,  but  these  can  only  succeed  in  affecting  us  through  the  old  rhetorical 
device  of  calling  a  thing  by  epithets  which  do  not  belong  to  it.  So  far  as 
Bentham's  argument  goes,  i.  e,  for  the  individual  case,  it  is  irrefutable.  As- 
suming this  man  to  be  guilty,  there  is  no  good  reason  to  exempt  him. 

There  is  no  escape  from  this  fundamental  truth,  so  long  as  we  confine  our- 
selves to  the  assumption  on  which  it  rests.  That  assumption  is  that  the 
person  charged  is  guilty.  But  assume  him  innocent,  and  a  different  problem 
is  presented,  —  a  problem  to  which  Bentham's  arguments  did  not  do  justice. 
The  truth  is  that  the  privilege  exists  for  the  sake  of  the  innocent,^  —  or 
at  least  for  reasons  irrespective  of  the  guilt  of  the  accused.  It  is  not  so 
much  that  the  mere  process  of  questioning  and  cross-questioning  the  accused 
is  likely  to  perturb  his  mental  operations,  and  educe  from  him  the  words  and 
conduct  of  a  guilty  man.  Current  experience,  as  shown  by  the  demeanor  of 
defendants  who  voluntarily  take  the  stand  and  are  acquitted,  discredits  this. 

*  That  these  abuses  are  the  creatare  of  no  have  attempted  publicly  to  defend  this  cowardly 

one  country  or  time  may  be  seen  from  the  practice,  wnich  made  martyrs  of  its  yictims  and 

extent  to  which  the  moral  instincts  of  certain  degraded  its  practitioners  to  the  brutal  level  of 

American  officers  were  sapped  by  the  insidious  Alva  and  his  cohorts. 

example,  set    before  them  in  the   Philippine  *  1862,  Byles,  J.,  in  Bartlett  o.  Lewis,  12 

Islands,  of  the  so^alled  "  water-cure  "  for  ex-  C.  B.  n.  s.  249,  265 :  '*  The  rule  was  intended 

tracting  information.      Of    deplorable   degen-  for  the  protection  of  the  innocent,  and  not  for 

eraciee,  the  most  remarkable  instance  is  that  that  of  the  guilty." 
0008  of  the  Americaa  Commonwealth  should 
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Moreover,  the  conduct  of  the  accused,  even  while  under  the  mental  strain 
induced  by  arrest  and  incarceration,  is  not  rejected  as  a  source  of  evidence.^^ 
The  real  objection  is  that  any  system  of  administration  which  permits  the 
prosecution  to  trust  habitually  to  compulsory  self-disclosure  as  a  source  of  proof 
must  itself  suffer  morally  thereby.  The  inclination  develops  to  rely  mainly 
upon  such  evidence,  and  to  be  satisfied  with  an  incomplete  investigation  of 
the  other  sources.  The  exercise  of  the  power  to  extract  answers  begets  a 
forgetf ulness  of  the  just  limitations  of  that  power.  The  simple  and  peaceful 
process  of  questioning  breeds  a  readiness  to  resort  to  bullying  and  to  physical 
force  and  torture.  If  there  is  a  right  to  an  answer,  there  soon  seems  to  be 
a  right  to  the  expected  answer,  —  that  is,  to  a  confession  of  guilt  Thus  the 
legitimate  use  grows  into  the  unjust  abuse ;  ultimately,  the  innocent  are 
jeopardized  by  the  encroachments  of  a  bad  system.  Such  seems  to  have 
been  the  course  of  experience  in  those  legal  systems  where  the  privilege 
was  not  recognized.  The  argument  is  indeed  empiric ;  and,  being  empiric,  it 
is  open  to  the  fallacy  of  mistaking  a  mere  accidental  association  for  a  cause. 
In  the  Continental  procedure,  for  example,  the  judge  exercises  also  in  part 
the  functions  of  our  prosecuting  oflBcer ;  and  it  is  probable  that  the  abuses  of 
which  such  a  system  is  capable,  when  the  privilege  is  not  recognized,  would  be 
much  less  under  a  system  like  our  own,  in  which  the  judicial  and  the  prose- 
cuting functions  are  sharply  separated.  Nevertheless,  it  is  difficult  to  know 
how  much  allowance -is  to  be  made  on  this  account;  and  it  is  wiser  to  accept 
the  warnings  of  experience,  even  at  the  risk  of  overstraining  their  import. 
It  may  be  conceded  that  the  Continental  practice  is  efficacious  in  detecting 
guilt.^^  But  it  must  also  be  conceded  that  it  leads  to  or  is  found  united 
with  a  spirit  of  petty  judicial  license  and  browbeating,  dangerous  to  inno- 
cence, and  capable  of  great  abuses  in  our  own  community,  if  it  once  obtained  a 
sanction.^    For  the  sake,  then,  not  of  the  guilty,  but  of  the  innocent  accused, 


"  Ante,  §§  273,  871. 

^  See  the  remarks  of  Mr.  J.  Denman,  already 
referred  to,  in  40  Edinb.  Rev.  190;  Mr.  John 
(later  Chief  Justice)  Campbell,  dnrincr  his  so- 
joorn  in  France,  formed  somewhat  similar  opin- 
ions al^out  the  French  practice  (Life,  I,  362). 

^  Some  of  these  abases  are  to  be  seen  in  the 
French  trials  quoted  in  Stephen's  History  of  the 
Criminal  Law,  vol.  Ill,  Appendix ;  Feuerbach, 
Narratives  of  Remarkable  (German)  Criminal 
Trials  (tr.  by  Duff-Gordon,  1846);  Mejan, 
Causes  C^bbres  (1808-1811);  Loeffler,  Die  Op- 
fer  mangelhafte  Jnstiz  (Jena,  1873) ;  Fuller, 
Noted  French  Trials  (Boston,  1882);  Trials  of 
Troppraan  and  Prioce  Bonaparte,  5  American 
Law  Keview  14  (1870) ;  another  example  of  a 
French  trial,  treated  from  the  English  point  of 
view,  wiU  be  found  in  Thackeray's  raris  Sketch- 
Book,  in  the  chapter  on  *'  The  Case  of  Pey  tel  ** ; 
and  from  the  French  point  of  view  the  method 
is  favorably  depicted  in  de  Balzac's  novels  of 
Lucien  de  Rubempr^,  cc.  16-23,  and  An  His- 
torical Mystery,  cc.  17,  18,  and  in  Gaboriau's 
novel  of  Monsieur  Lecoq,  cc.  16-31. 

Compare  the  discriminating  comments  in  Dr. 


Francis  Lieber's  Civil  Liberty  and  Self-Govem- 
ment,  ch.  7,  and  App.  Ill  (The  Inquisitorial 
Trial) ;  Sir  S.  Romilly's  Memoirs,  2d  ed.,  1840, 
I,  315;  N.  W.  Senior's  Biographical  Sketches 
(1863,  pp.  209,  227,  313 ;  Essays  on  Lord  Holt, 
on  Feuerbach,  and  on  Ramcke). 

The  insidious  effects  of  the  practice  in  this 
respect  may  be  seen  in  the  history  of  the  Holy 
Inquisition.  Although  the  rules  of  the  ordinarpr 
penal  law  of  the  church,  even  in  ex  officio 
mquisitions,  declared  a  confession  insufficient 
per  ee  for  condemnation,  and  hedged  it  abont 
with  rules  (Esmein,  Hist,  de  la  proc.  crim.,  268 
et  passim),  yet  as  soon  as  these  rules  were  re- 
laxed in  the  special  procedure  of  the  Holy 
Inquisition,  the  whole  effort  degenerated  into 
the  procurement  of  a  confession.  "  A  confession 
dispensed  with  all  other  investigation  and  aU 
further  proceedings,  either  by  the  party-accuser 
(when  the  cause  was  begun  by  complaint)  or  by 
the  judfire  (when  it  was  ex  officio).  One  can 
thus  understand  with  what  zeal  it  was  sought 
for  in  inquisitional  proceedings  "  (Tanon,  mst 
des  tribuuanx  de  rinquisition  en  France,  358). 
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and  of  consenratiYe  and  healthy  principles  of  judicial  conduct^  the  privilege 
should  be  preserved. 

Of  the  few  attempts  to  analyze  frankly  the  grounds  of  the  privily,  the 
following  passages  are  entitled  to  unusual  weight,  each  for  its  own  reasons : 

1848,  CammiiMumen  <m  Criminal  Law  in  the  Channel  Itlands^  Second  Report,  8  St  Tr. 
V.  s.  1 127, 1200, 1210-1212;  these  Comiiiinioiiera  were  sppoiiited  to  inquire  into  the  state 
of  the  criminal  law  in  the  Channel  Islands  —  Goenuey,  Jersey,  Aldemey,  and  Sark — , 
which,  thongh  long  ago  coming  imder  English  dominatiofi,  had  retained  in  their  law  many 
institntions  essentially  French;  the  CommiBsionera,  reporting  npon  Guernsey,  recom- 
mended the  abolition  of  the  process  of  examining  the  accoaed,  with  the  following  expla- 
nations :  '*  Upon  the  information  obtained  from  the  preliminary  examination,  an  *  acte 
d'accosation '  is  framed  by  the  Conrt,  charging  the  accused  with  the  facts  depoeed  to  by 
the  witnesses,  lie  is  then  called  before  the  Court.  The  '  acte  d'aocusation '  is  read  to 
him ;  and,  if  he  denies  the  crime,  he  is  questioned  by  the  Court  upon  the  OTidence  pre- 
Tiously  obtained.  This  is  called  the  '  interrogatoire.'  It  is  also  taken  at  a  secret  sitting 
of  the  Court ;  the  prisoner  being  alone,  and  not  allowed  the  assistance  of  a  legal  adviser. 
The  present  practice,  howerer,  requires  that  he  be  told  that  he  cannot  be  compelled  to 
answer  the  questions  of  the  Conrt,  and  that  what  he  says  wUl  be  used  against  him 
at  the  trial.  This  u  a  departure  from  the  old  law  in  Terrien  and  the '  approbation,'  by 
which  the  accused,  in  the  cTent  of  refusing  to  answer  or  not  answering  pertinently,  would 
he  subjected  to  the  torture.  .  .  .  The  preliminary  examinations  '  au  teeret^'  and  the  con- 
sequent 'interrogatoire'  of  the  accused,  appear  to  us  equally  objectionable.  But  our 
opinion  with  regard  to  them  is  not  that  of  the  Bailiff  [i.  e.  Chief  Justice]  and  the  majority 
of  the  lawyers  of  the  Court.  This  part  of  the  criminal  process  differs  so  essentially  from 
all  that  we  have  been  accustomed  to,  as  English  lawyers,  that  we  were  anxious  to  have 
the  subject  discussed  before  us,  in  order  to  ascertain  the  opinions  of  the  members  of  the 
Court,  and  the  advocates,  on  the  subject.  With  one  exception,  that  of  Mr.  Falla,  a  gen- 
tleman very  extensively  engaged  in  the  defence  of  criminals,  the  members  of  the  Conrt, 
including  the  Bailiff  [t.  e.  Chief  Justice]  and  the  Bar,  were,  more  or  less  strongly,  in  favour 
of  continuing  the  practice.  The  value  of  the  Bailiff's  testimony  in  favour  of  the  system 
is  the  greater  from  bis  having  been  an  English  Uwyer,  filling  criminal  and  dvU  judicial 
functions  in  England,  and  from  .his  avowing  that  his  opinions  had  been  changed  by 
experience.  We  are  bound  also  to  add  that  it  was  an  unanimous  opinion  that  the  prac- 
tice of  the  Court  had  much  improved  under  his  presidency,  so  that  his  opinion  in  favour 
of  retaining  the  ancient  system  could  not  possibly  arise  from  prejudice  or  illiberal  dread 
of  change.  We  feel  diffident  in  dissenting  from  such  authority ;  but  the  reasons  alleged  in 
support  of  the  present  system  have  failed  to  convince  us.  ...  It  is  certainly  not,  at  first 
sight,  contrary  to  justice,  that  a  party  accused  of  crime,  who  has  heard  the  evidence  against 
him  and  has  had  an  opportunity  of  questioning  the  witnesses,  should  be  interrogated 
to  elicit  his  explanation  of  the  facts,  before  he  is  committed  for  trial.  If  means  could  be 
devised  to  ensure  its  never  being  abused,  the  *  interrogatoire,'  so  conducted,  would  be  per- 
haps a  proper  mode  of  arriving  at  truth.  But  it  cannot  be  said  to  be  necessary  for  that 
purpose.  Its  utility  was  maintained  by  the  Court  and  members  of  the  Bar  chiefly  on  the 
ground  that  the  truth  told  by  a  man  in  answer  to  questions  of  the  Court,  without  his 
having  heard  the  evidence  which  suggested  them,  gives  great  weight  to  that  part  of  his 
statement  which  is  otherwise  incapable  of  proof.  But  this  is  precisely  the  objection  to 
the  *  interrogatoire '  as  conducted  by  the  Royal  Court.  An  innocent  person,  who  is  per- 
fectly intelligent  and  honest,  has  nothing  to  fear  from  any  criminal  prosecution  fairly 
conducted.  But  most  of  the  persons  accused  of  crime  are  ill  informed  ;  and  such  persons 
are  led  into  contradiction  and  falsehood  by  the  desire  to  evade  circumstances  which  they 
feel  to  make  against  them.  .  .  .  The  questions  put  are  those  which  arise  from  evidence 
which  has  been  so  arranged  (and  quite  properly)  as  to  give  the  fullest  effect  to  the  prima 
facie  case  of  accusation.    The  answers  given  to  such  questions  are  given  at  a  great  dis- 

8098 


55  2250-2282]  POLICY  OF  THE  PRIVILEGE.  5  2251 

advantage ;  and  probably,  this  disadvantage  is  even  exaggerated  by  the  prisoner,  who  is 
pressed  with  the  drcamstances  of  suspicion  marshalled  in  their  most  formidable  order. 
Hence  arises  a  temptation  to  evade  and  deceive,  by  which  an  ignorant  person  would  be 
seduced,  however  innocent  of  the  offence  charged.  Another  very  dangerous  feature  in 
this  practice  appears  to  be  that  its  tendency  is  to  engage  the  Court,  which  conducts  the 
examination,  in  a  contest  with  the  prisoner.  We  were  assured  that  this  in  fact  did  not 
occur;  and  we  are  quite  ready  to  believe  that  the  members  of  the  Court  have  not  con- 
sciously allowed  themselves  to  be  drawn  into  such  a  course.  But  the  danger  is  that  the 
objectionable  feeling  will  arise  where  the  Court  is  conscious  of  nothing  but  an  exercise  of 
ingenuity  in  the  pursuit  of  truth ;  and  that  this  danger  is  not  imaginary  must,  we  think, 
be  obvious  to  any  one  who  has  read  much  of  the  interrogatories  administered  by  Courts 
in  foreign  criminal  tribunals.  We  cannot  see  why  all  the  advantages  which  this  practice 
is  alleged  to  possess  may  not  be  attained  by  merely  reading  over  the  adverse  evidence  to 
the  accused,  and  then  bidding  him  tell  his  own  story,  if  he  thinks  fit.  It  is  impossible  to 
deny  the  efficacy  of  the  present  practice  as  an  instrument  for  the  occasional  detection  of 
crime ;  but  it  is  equally  clear  that  the  practice  is  liable  to  mislead,  even  when  administered 
with  the  purest  intentions.  We  have  no  doubt  that  the  members  of  the  Royal  Court 
were  perfectly  sincere  in  assuring  us  that  it  is  often  of  the  greatest  use  to  a  prisoner,  and 
that  ^ey  never  knew  an  innocent  man  condemned  in  consequence  of  it  But  it  appears 
to  us  dangerous  to  make  legal  guilt  depend  upon  anything  short  of  proof  from  intrinsic 
evidence  or  the  voluntary  confession  of  the  accused." 

1883,  Sir  J.  F.  Stephen,  History  of  the  Criminal  Law,  1, 342,  441,  635, 542, 565  : »  ''  In 
the  old  Ecclesiastical  Courts  and  in  the  Star  Chamber  [the  tx  officio  oath]  was  understood 
to  be  and  was  used  as  an  oath  to  speak  the  truth  on  the  matters  objected  against  the 
defendant  —  an  oath,  in  short,  to  accuse  oneself.  It  was  vehemently  contended  by  those 
who  found  themselves  pressed  by  this  oath  that  it  was  against  the  law  of  God,  and  the  law  of 
nature,  and  that  the  maxim  *•  nemo  tenetur  prodere  seipsum  *  was  agreeable  to  the  law  of  Grod, 
and  part  of  the  law  of  nature.  In  this,  I  think,  as  in  most  other  discussions  of  the  kind, 
the  real  truth  was  that  those  who  disliked  the  oath  had  usually  done  the  things  of  which 
they  were  accused,  and  which  they  regarded  as  meritorious  actions,  though  their  judges 
regarded  them  as  crimes.  People  always  protest  with  passionate  eagerness  against  being 
deprived  of  technical  defences  against  what  they  regard  as  bad  law,  and  such  complaints 
often  give  a  spurious  value  to  technicalities  when  the  cruelty  of  the  laws  against  which 
they  have  afforded  protection  has  come  to  be  commonly  admitted.  .  .  .  [But  by  the 
institution  of  our  privilege  against  self-crimination]  the  result  of  the  whole  is  that  as 
matters  stand  the  prisoner  is  absolutely  protected  against  all  judicial  questioning  before 
or  at  the  trial.  .  .  .  This  is  one  of  the  most  characteristic  features  of  English  criminal 
procedure,  and  it  presents  a  marked  contrast  to  that  which  is  common  to,  I  believe,  all 
continental  countries.  It  is,  I  think,  highly  advantageous  to  the  guilty.  It  contributes 
greatly  to  the  dignity  and  apparent  humanity  of  a  criminal  trial.  It  effectually  avoids 
the  appearance  of  harshness,  not  to  say  crudty,  which  often  shocks  an  English  spectator 
in  a  French  court  of  justice ;  and  I  think  that  the  fact  that  the  prisoner  cannot  be  ques- 
tioned stimulates  the  search  for  independent  evidence.  During  the  discussions  which 
took  place  on  the  Indian  Code  of  Criminal  Procedure  in  1872,^^  some  observations  were 
made  on  the  reasons  which  occasionally  lead  native  police  officers  to  apply  torture  to 
prisoners.  An  experienced  civil  officer  observed,  '  There  is  a  great  deal  of  laziness  in  it. 
It  is  far  pleasanter  to  sit  comfortably  in  the  shade  rubbing  red  pepper  into  a  poor  devil's 
eyes  than  to  go  about  in  the  sun  hunting  up  evidence.'  This  was  a  new  view  to  me,  but 
I  have  no  doubt  of  its  truth.  The  evidence  in  an  English  trial  is,  I  think,  usually  much 
fuller  and  more  satisfactory  than  the  evidence  in  such  French  trials  as  I  have  been  able 
to  study.    The  Procureur  de  la  lUpublique  and  Juge  d'Instruction,  their  power  of  hold- 

^  Mr.  Justice  Stephen's  views  were  originally  expounded  in  1857,  in  bis  esssjr  in  the  Juridical 
Societv'fl  Papers,  I,  456,  470  ff. 
^*  Drawn  by  Sir  J.  Stephen  himself. 
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ing  inqairies,  drawing  ap  proces-verbaux,  examining  suspected  persons  secretly,  and  with- 
out informing  them  even  of  the  accusation  or  evidence  against  them,  taking  depositions 
behind  their  backs,  and  keeping  them  in  solitary  confinement  till  (whatever  soft  words 
may  be  used  about  it)  every  effort  has  been  made  to  extort  a  confession  from  them,  are 
contrasted  in  the  strongest  way  with  everything  with  which  we  are  familiar,  and  which  I 
have  described,  in  detail,  in  the  preceding  chapters.  To  keep  a  man  in  solitary  confine- 
ment and  question  him  till  be  is  driven  into  a  confession  is  not  the  less  torture  because 
the  process  is  protracted  instead  of  being  acute.  .  .  .  The  follo?ring  account  of  the  matter 
is  given  by  M.  H^lie.  '  The  magistrate  who  puts  questions  to  the  accused  and  asks 
explanations  from  him  has  the  right  to  interrogate  him  for  the  purpose  of  extracting  his 
excuse  or  his  confession  of  guilt.  He  should,  without  harassing  or  confusing  him,  but  at 
the  same  time  while  requiring  a  disclosure,  encourage  his  freedom  of  utterance.  He 
should,  in  short,  with  the  most  complete  impartiality,  seek  solely  to  get  at  the  truth. 
The  interrogatory  must  be  neither  an  argument  nor  a  combat ;  that  is  by  no  means  the 
issue.  The  main  object  is  to  ascertain  the  theory  of  the  defence,  and  thus  to  determine 
the  details  of  the  issue  and  the  points  therein  which  are  to  be  established/  He  adds,  that 
though  the  interrogatory  is  not  essential,  yet  the  President  can  interrogate  the  accused 
either  before  or  after  the  witnesses  are  heard,  the  former  being  the  common  course.  .  .  . 
Whatever  may  be  the  law  on  the  subject,  the  fact  unquestionably  is  that  the  interroga- 
tion of  the  accused  by  the  President  is  not  only  the  first,  but  is  also  the  most  prominent, 
conspicuous,  and  important  part  of  the  whole  trial.  Moreover,  all  the  reports  of  French 
trials  which  I  have  seen,  and  I  have  read  very  many,  suggest  that  the  views  taken  by  M. 
H^lie  as  to  the  proper  object  of  the  interrogatory,  and  the  proper  method  of  carrying  it 
on,  are  not  shared  by  the  great  majority  of  French  Presidents  of  Cours  d*  Assises.  The 
accused  is  cross-examined  with  the  utmost  severity,  and  with  continual  rebuke,  sarcasms, 
and  exhortations,  which  no  counsel  in  an  English  court  would  be  permitted  by  any  judge 
(who  knew  and  did  his  duty)  to  address  to  any  witness.  This  appears  to  me  to  be  the 
weakest  and  most  objectionable  part  of  the  whole  system  of  French  criminal  procedure 
(except  parts  of  the  law  as  to  the  functions  of  the  jury).  It  cannot  but  make  the  judge 
a  party  —  and  what  is  more,  a  party  adverse  to  the  prisoner ;  and  it  appears  to  me,  apart 
from  this,  to  place  him  in  a  position  essentially  undignified  and  inconsistent  with  his 
other  functions.  .  .  .  This  comparison  of  French  and  English  criminal  procedure  naturally 
suggests  the  question.  Which  of  the  two  is  the  best?  To  a  person  accustomed  to  the 
English  system  and  to  English  ways  of  thinking  and  feeling  there  can  be  no  comparison 
at  all  between  them.  However  well  fitted  it  may  be  for  France,  the  French  system  would 
be  utterly  intolerable  in  England.  .  .  .  The  whole  temper  and  spirit  of  the  French  and' 
the  English  differs  so  widely,  that  it  would  be  rash  for  an  Englishman  to  speak  of  trials 
in  France  as  they  actually  are.  We  can  think  of  the  system  only  as  it  would  work  if  trans- 
planted into  England.  It  may  well  be  that  it  not  only  looks,  but  is,  a  very  different  thing 
in  France.  .  .  .  The  best  way  of  comparing  the  working  of  the  two  systems  is  by  com- 
paring trials  which  have  taken  place  under  them.  For  this  purpose  I  have  given  at  the 
end  of  this  work  detailed  accounts  of  seven  celebrated  trials,  four  English  and  three 
French,  which  afford  strong  illustrations  of  the  results  of  the  two  systems.  It  seems  to 
me  that  a  comparison  between  them  shows  the  superiority  of  the  English  system  even 
more  remarkably  than  any  general  observations  which  may  be  made  on  the  subject.  In 
every  one  of  the  English  cases  the  evidence  is  fuller,  clearer,  and  infinitely  more  cogent 
than  it  is  in  any  one  of  the  French  cases,  —  notwithstanding  which,  far  less  time  was 
occupied  by  the  English  trials  than  by  the  French  ones,  and  not  a  word  was  said  or  a  step 
taken  which  any  one  can  represent  as  cruel  or  undignified."  ^^ 

^*  Oar  greatest  American  coDStractiTO  jurist,  ing    much   the    same    conclnsions    as    Mr.  J. 

Edward  Livingston,  in  his  Introductory  Report  Stephen.    One  of  the  arguments  most  inflaen- 

to  the  Code  of  Criminal  Procedure  ( Works,  ed.  tial  with  Mr.  Livingston  was  this :  "  An  unre- 

1872,  I,  354  ff.),  written  ahout  1823,  had  already  strained  right  of  interrogating  is  ver^  apt  to 

expounded  the  arguments  on  both  sides,  reach-  produce  insidious  and  catching  questions ;   in* 
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In  preserving  the  privilege,  however,  we  must  resolve  not  to  give  it  more 
than  its  due  significance.  We  are  to  respect  it  rationally  for  its  merits,  not 
worship  it  blindly  as  a  fetish.  We  are  not  merely  to  emphasize  its  benefits, 
but  also  to  concede  its  shortcomings  and  guard  against  its  abuses.  Indi- 
rectly and  ultimately  it  works  for  good,  —  for  the  good  of  the  innocent 
accused  and  of  the  community  at  large.  But  directly  and  concretely  it 
works  for  ill,  —  for  the  protection  of  the  guilty  and  the  consequent  derange- 
ment of  civic  order.  The  current  judicial  habit  is  to  ignore  its  latter  aspect, 
and  to  laud  it  undiscriminatingly  with  false  cant.  A  stranger  from  another 
legal  sphere  might  imagine,  in  the  perusal  of  our  precedents,  that  the  guilty 
criminal  wajs  the  fond  object  of  the  Court's  doting  tenderness,  guiding  him  at 
every  step  in  the  path  of  unrectitude,  and  lifting  up  his  feet  lest  he  fall  into 
the  pits  digged  for  him  by  justice  and  by  his  own  ofifences.  The  judicial  prac- 
tice, now  too  common,  of  treating  with  warm  and  fostering  respect  every 
appeal  to  this  privilege,  and  of  amiably  feigning  each  guilty  invocator  to  be 
an  unsullied  victim  hounded  by  the  persecutions  of  a  tyrant,  is  a  mark 
of  traditional  sentimentality.  It  involves  a  confusion  between  the  abstract 
privilege  —  which  is  indeed  a  bulwark  of  justice  —  and  the  individual  en- 
titled to  it  —  who  may  be  a  monster  of  crime.  There  is  no  reason  why 
judges  should  lend  themselves  to  confirming  the  insidious  impression  that 
crime  in  itself  is  worthy  of  protection.  The  privilege  cannot  be  enforced 
without  protecting  crime ;  but  that  is  a  necessary  evil  inseparable  from  it, 
and  not  a  reason  for  its  existence.  We  should  regret  the  evil,  not  magnify 
it  by  approval.  No  honest  and  intelligent  accused  (in  the  language  of  the 
Commissioners  above  quoted)  has  anything  to  fear  from  a  criminal  prosecu- 
tion fairly  conducted.  To  every  such  person,  the  appeal  to  the  privilege  is 
a  repugnant  and  humiliating  expedient.  The  spirit  of  every  manly  nature, 
unfortunate  enough  to  be  unjustly  accused,  must  always  be  that  of  the  brave 
and  blufif  Mr.  Greorge,  who,  when  falsely  charged  with  murder,  and  urged  by 
his  friends  to  seek  the  services  of  a  lawyer,  staunchly  refused :  ^^ 

**  Say  I  am  innocent  and  I  get  a  lawyer ;  what  would  he  do,  whether  or  not?  Act  as 
if  I  was  guilty,  — shut  my  mouth  up,  tell  me  not  to  commit  myself,  keep  circumstances 
back,  chop  the  evidence  small,  quibble ;  and  get  me  oE  perhaps.  But,  Miss  Summerson, 
do  I  care  for  getting  off  in  that  way?  ...  I  don't  intend  to  say,"  looking  round  upon  us, 
with  his  powerful  arms  akimbo  and  his  dark  eyebrows  raised,  *'  that  I  am  more  partial  to 
heing  hanged  than  another  man.  What  I  say  is,  I  must  come  off  clear  and  full,  —  or  not 
at  all.  Therefore,  when  I  hear  stated  against  me  what  is  true,  I  say  it's  true ;  and  when 
they  tell  me,  <  Whatever  yon  say  will  be  used,'  I  tell  them  I  don't  mind  that,  —  I  mean  it 
to  be  used.  If  they  can't  make  me  innocent  out  of  the  whole  truth,  they  are  not  likely 
to  do  it  out  of  anything  less  or  anything  else." 

There  ought  to  be  an  end  of  judicial  cant  towards  crime.  We  have  already 
too  much  of  what  a  wit  has  called  "  justice  tampered  with  mercy."     A  due 

fltead  of  a  cool  and  impartial  attempt  to  extract  of  the  accused,  and  every  constmctioD  will  be 

the  troth,  the  examination  becomes  a  contest,  given  to  his  answers  that  may  fix  npon  him 

in  which  the  pride  and  ingenuity  of  the  magia-  the  impntation  of  guilt." 
trafce  are  arrayed  against  the  caution  or  evasions         ^*  Cnarles  Dickens,  Bleak  House,  c.  51. 
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Tietpect  tor  the  prifikge  k  perfectly  i  riiiifriif  vith  a  tlnct  eonteHpi  far  tiie 
gnfltj  olEmder,  and  does  hoc  mjane  or  wiiifip  Us  pwitfrtiwi  as  an  ead 
good  in  itself  or  good  under  any  mcnmsUuceaL.  It  is  CMMgh  far  jnstioe  end 
for  tlie  commonwealth  that  the  porilege  exists^  iMoiaMy  fixed  in  the  Con* 
stitotioo.  The  good  which  it  aims  at  wwrislii  in  that  goienl  fact  and  sys- 
tem, and  not  in  the  indiridnal  application  of  it  to  a  giren  claimant.  That 
eBeds  mostly  harm, — a  particular  harm  which  we  snSer  far  the  laiger 
good 

The  priTiIege  therefore  should  be  kept  within  limits  the  strictest  possible. 
So  much  of  it  lies  in  the  interpretation  that  its  scope  will  be  greatly  affected 
by  the  spirit  in  which  that  interpretation  is  approadied.  Moch  can  be  settled 
by  a  consideration  of  its  historic  scope,  before  the  constitutions  were  made. 
But,  after  all  this,  the  decision  will  constantly  d^end  upon  whether  the 
priyil^e  is  approached  with  favor  or  with  disfavor,  with  fatuous  adulation 
or  with  judicious  appreciation.  In  the  past  twenty  yeais^  and  especially  in 
a  few  American  Courts,  this  practical  difference  of  effect  is  plainly  a|^iarent ; 
for,  under  the  guise  of  reasoning  and  interpretation,  the  privilege  has  by 
them,  in  a  spirit  of  implicit  favor,  been  so  extended  in  application  beyond 
its  previous  limits  as  almost  to  be  incredible,  certainly  to  defy  common 
sense.  Even  Lord  Hardwicke,  who  a  century  and  a  half  ago  called  it  **  a 
rule  of  great  justice  and  tenderness,"  ^  could  he  now  revisit  the  glimpses  of 
the  moon  and  observe  the  rule  in  those  courts,  would  marvel  what  manner 
of  justice  we  had  contrived.  But  a  reaction  must  come.  A  true  conservsr 
tism  must  recommence  to  operate.  More  than  one  great  modem  judge  is 
found  to  pronounce  against  the  favor  that  has  in  the  past  been  granted  to 
it.^  A  multiplicity  of  statutes  ^  have  shown  how  seriously  it  is  fdt  to  block 
the  investigation  and  punishment  of  crime.  Courts  should  unite  to  keep  the 
privilege  strictly  within  the  limits  dictated  by  historic  fact^  cool  reasoning, 
and  sound  policy. 

§  2252.  Constitutional  and  Statutory  Phraainas;  Kinds  of  Proceedina 
affected  by  the  Constitutional  Sanction  (Qnmd  Jniy,  Iiegialative  Inqnizy, 
etc.).  The  Federal  Constitution  and  the  Constitutions  of  the  various  States 
(with  two  exceptions  ^),  have  at  one  time  or  another  come  to  add  their  sanc- 
tions to  the  principle  of  the  privilege,  and  have  thus  established  it  solidly 
beyond  the  reach  of  ordinary  legislative  alteration.^  But  this  constitutional 
sanction,  beiiig  merely  a  recognition  and  not  a  new  creation,  has  not  altered 
the  tenor  and  scope  of  the  privilege ;  it  has  merely  given  greater  perma- 


^^  Harruon  v.  Sonthcote,  2  Yes.  8r.  389,  394. 

^*  1882,  Jessel,  M.  R.,  in  Ex  parte  ReynoldB, 

15  Cox  Cr.  108,  115  ("Perhaps  our  law  has 

5 one  even  too  far  in  that  direction  ") ;   1875, 
kppleton,  C.  J.,  in  State  v.  Wentworth,  65  Me. 
234,  241  ("  It  is  the  privile||^e  of  crime;  the  in- 
tereffta  of  jnntice  woiud  he  bttle  promoted  hy  its 
•olargement "). 
»•  /^o«M|2281. 
^  Iowa  and  New  Jeney. 
*  Ths  doctrine  of  State  v.  Height,  117  la.  650, 


91  N.  W.  935  (1902),  that  eren  where  no  ench 
constitutional  clause  exists,  the  privilege  is  be- 
yond the  control  of  the  Legislature,  must  be 
regarded  as  anomalous  and  unsound;  and  the 
attempt,  in  the  same  opinion,  to  read  the  privi- 
lege by  implication  into  the  clause  of  "  due  pro- 
cess of  law"  is  futile  and  unhistorical ;  that 
clause  is  already  a  catch-all,  overflowing  with 
misplaced  principles,  and  no  ex  pasto  facto  inter- 
pretation can  make  room  in  it  for  the  present 
privilege. 
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nence  to  the  traditional  rule  a^i  handed  down  to  us.^    The  framers  of  the 
Constitutions  did  not  intend  to  codify  the  various  details  of  the  rule,  or  to 


*  In  the  foUowing  list  of  enactments,  the 
first  under  each  jorisdiction  of  the  United  States 
is  the  constitutional  clause ;  the  statutory  enact- 
ments are  also  here  inserted,  though  it  is  clear 
that  their  phrasing  cannot  limit  the  constitu- 
tional provisions : 

£nola»d  :  1 806,  St.  46  Geo.  Ill,  c.  87  (quoted 
anU,  §  2223) ;  1851,  St.  14  &  15  Vict.  c.  99,  §  3 
(parties  are  made  compellable  in  civil  cases; 
but  **  nothing  herein  contained  shall  render  saj 
person  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary 
conviction,  competent  or  compellable  to  eive 
evidence  for  or  against  himself  or  herself  or 
shall  render  any  person  compeUable  to  answer 
any  question  tending  to  criminate  himself  or 
hersdf  *'l ;  1869,  St.  32  &  S3  Vict.  c.  68,  §  3  (in 
any  proceeding  instituted  in  consequence  of 
adultery,  no  witness  "  shall  be  liable  to  be  asked 
or  bound  to  answer  any  question  tending  to 
show  that  he  or  she  has  been  guilty  of  adultery, 
unless  such  witness  shall  have  already  given 
evidence  in  the  same  proceeding  in  disproof  of 
his  or  her  alleged  adultery  ") ;  1898,  St.  61  &  62 
Vict.  c.  36,  §  1  (quoted  ante,  §§  488,  579) ;  for 
the  privilege  under  the  English  Bankruptcy 
statute,  see  post,  §  2281. 

Canada  :  B.  C.  Rev.  St.  1897,  c.  62,  §  27 
(divorce ;  cited  ante,  §  488) ;  N,  Br.  Consol.  St. 
1877,  c.  46,  §  2  (quoted  ante,  §  488) ;  St.  1902, 
c.  1 9,  §  1 1  (in  divorce,  the  plaintiff, "  when  so  com- 
pulsorily  examined  or  cross-examined,"  is  not 
bound  to  answer  as  to  adultery) ;  Newjf.  ConsoL 
St.  1892,  c.  57,  §  2  (quoted  ante,  §  488) ;  N.  Sc, 
Rev.  St.  1900,  c.  163,  §  37  (quoted  ante,  §  488) ; 
Ont.  Rev.  St.  1897,  c.  73,  §  5  (no  person  is  **  com- 
pellable to  answer  any  question  tending  to  sub- 
ject him  to  criminal  proceedings  or  to  subject 
him  to  prosecution  for  any  penalty  ") ;  P.  E.  I. 
St.  1889,  c.  9,  §  6  (cited  anU,  §  488).  But  in 
Ontario  and  Manitoba  the  privilege  is  abolished, 
in  a  few  classes  of  cases,  bv  other  statutes  (cited 
ante,  §  486) ;  comfMire  also  the  statutorv  re- 
movals bv  prohibition  of  using  the  evidence 
{poet,  §  2281). 

Ukitbd  States  :  Ala, :  Art.  I,  §  7  ("In  all 
criminal  prosecutions  the  accused  has  a  right 
.  .  .  that  he  sbaU  not  be  compelled  to  give  evi- 
dence against  himself") ;  Alaska  C.  C.^.  1900, 
§  675  (like  Or.  Annot.  C.  1892,  §  847,  substitut- 
ing "  criminal  prosecution  "  for  **  punishment 
for  a  felony,"  and  omitting  **  and  the  objection," 
etc.) ;  Ark. :  Art.  II,  §  8  (*'  No  person  shall . . . 
be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself");  CaL:  Art.  I,  §  13 
("No  person  shall  ...  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self") ;  C.  C.  P.  1872,  §  2065  (sanctioning  the 
privilege  not  to  give  "an  answer  which  wiU 
nave  a  tendency  to  subject  him  to  punishment 
for  a  felony ") ;  P.  C.  §§  688,  1323  (privilege 
recognized);  Colo.:  Art.  II,  §  18  (*' No  person 
shall  be  compelled  to  testify  against  himself  in 
a  criminal  case  ") ;  Conn. :  Art.  I,  §  9  ("  In  all 
criminal  prosecutions,  the  accused  .  .  .  shall 


not  be  compeUed  to  give  evidence  against  him- 
self"); Del.:  ArLl,  §  7  ("  In  lOl  criminal 
prosecutions,  the  accused  .  .  .  shall  not  be  com- 
pelled to  give  evidence  acninst  himself  ") ;  Dist, 
Col. :  Ck>mp.  St.  1889,  c  71,  §  2  (privilege  recog- 
nized) ;  Fla, :  Decl.  of  R.,  §  12  {''  No  person 
shall  be  .  .  .  compelled  in  any  criminal  case  to 
be  a  witness  against  himself  ") ;  St.  1895,  c.  4400 
{**  No  accused  person  shall  be  compelled  to  give 
testimony  against  himself  " ) ;  Ga. :  Art.  I,  §  1, 
par.  6  ("No  person  shall  be  oompeUed  to  give 
testimony  tending  in  any  manner  to  criminate 
himself'^);  Code  1895,  §§  3947,  5288  (similar, 
for  matters  *'  tending  to  criminate  himself  or  to 
expose  him  to  a  penalty  or  forfeiture  ") ;  §  3957 
(similar,  for  matters  that  "  tend  to  criminate 
himself "  or  "  tend  to  work  a  forfeiture  of  his 
estate");  Or.  0.  1895,  §§  9,  1011  (privilege 
stated) ;  Haw. :  Civil  Laws  1897,  §  1416  (quoted 
ante,  §  488) ;  Ida. :  Art.  I,  §  13  ("No  person 
shall  be  . . .  compelled  in  any  criminal  case  to  be 
a  witness  against  himself  " ;  so  also  Rev.  St.  1 887, 
§  7356) ;  Rev.  St.  1887,  §  6091  (like  Cal.  C.  C.  P. 
§  2065) ;  ///. ;  Art.  II,  §  10  ("No  person  shall 
be  compelled  in  any  criminal  case  to  give  evi- 
dence against  himself");  Ind.:  Art.  I,  §  14 
("  No  person,  in  any  criminal  prosecution,  shaU 
be  compelled  to  testify  against  himself ") ; 
Kan.:  BiU  of  R.,  §  7  ("No  person  shall  be  a 
witness  against  himself") ;  Ky. :  §  11  ("  In  aU 
criminal  prosecutions  the  accused  .  .  .  cannot 
be  compelled  to  give  evidence  against  him- 
self")  ;  La.:  Oust.  1879,  Art.  6  ("  No  person 
shall  be  compelled  to  give  evidence  against  him- 
self in  a  criminal  case  or  in  any  proceeding  that 
may  subject  him  to  criminal  prosecution,  except 
where  otnerwise  provided  in  this  Constitution  **) ; 
Const.  1898,  Art  11  (like  the  former  Art.  6) ; 
St.  1886,  No.  29,  §  2  (quoted  anU,  §  488) ;  Me. : 
Art.  I,  §  6  ("  In  all  criminal  prosecutions,  the 
accused  .  .  .  shaU  not  be  compeUed  to'  furnish 
or  give  evidence  against  himself  ") ;  so  also  Pub. 
St.  1883,  c.  82,  §  94,  c.  134,  §  19 ;  Md. :  Decl. 
of  R.,  Art.  22  ("  No  man  ought  to  be  compelled 
to  give  evidence  against  himself  in  a  criminal 
case") ;  Mass.:  Ded.  of  R.,  Art.  12  ("No  sub- 
ject shall  ...  be  compeUed  to  accuse,  or  fur- 
nish evidence  against  nimself");  Mich.:  Art. 
VI,  §  32  ("  No  person  shaU  be  compeUed,  in  any 
criminal  case,  to  be  a  witness  against  himself  ") ; 
Com  p.  L.  1897,  §  10179  (the  rule  abolishing 
civil  privilege  shaU  not  be  taken  to  compel  "  an 
answer  which  wiU  have  a  tendency  to  accuse 
himself  of  any  crime  or  misdemeanor  or  to  ex- 
pose him  to  any  penalty  or  forfeiture  ") ;  §  4612 
(privilege  not  to  criminate  one's  self,  preserved 
lor  a  supervisor's  examination  of  concealment, 
etc.,  of  fact  relative  to  birth  or  death) ;  Minn. : 
Art.  I,  §  7  ("  No  person  .  .  .  shall  be  compeUed 
in  any  criminal  case  to  be  witness  against  him- 
self ") ;  Afiss. :  Art.  UI,  §  26  ("  In  Si  criminal 
prosecutions  the  accused  .  .  .  shaU  not  be  com- 
pelled to  give  evidence  against  himself ") ; 
Annot.  Code  1892,  §  1746  (privilege  applies  for 
matters  which  will  "  expose  him  to  a  criminal 
prosecution  or  penalty^') ;  Mo, :  Art.  II,  $  23 
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alter  in  any  respect  its  known  bearings,  but  merely  to  describe  it  sufficiently 
for  identification  as  a  principle.  The  extreme  brevity  of  the  clauses  naming 
the  privilege  is  plain  proof  of  this  intention ;  and  the  great  variety  of  phras- 
ing, together  with  the  undoubted  uniformity  of  purpose  running  through  all 


("  No  person  shaU  be  compeUed  to  testify  against 
himself  in  a  criminal  caiue");  Key.  St.  1899, 
§  4655  (statutes  making  interested  persons  com- 
petent are  not  "  to  compel  any  person  to  sab- 
}ect  himself  by  his  testimony  to  any  prosecution 
lor  a  criminal  offence  ") ;  Mont. :  Art.  UI,  §  18 
('  *  No  person  shall  be  compelled  to  testify  against 
himself  m  a  criminal  proceeding ") ;  C.  C.  P. 
1895,  §  3401  (like  Cal.  C.  C.  P.  §  2065) ;  P.  C. 
§  1357  (no  one  is  compellable  "  in  a  criminal 
action  to  be  a  witness  against  himself  " ;  so  also 
§  2442,  "  in  a  criminal  action  or  proceeding  ") ; 
rfebr, :  Art.  I,  §  12  ("  No  person  shall  be  com- 
pelled, in  any  criminal  case,  to  give  evidence 
against  himself")  ;  Comp.  St.  §  5911  (privilege 
declared  for  matters  which  **  tend  to  render  him 
criminally  liable");  Nev.:  Art  I,  §  8  ("No 
person  shall  ...  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself") ;  Gen. 
St.  1885,  §  3912  (like  Const.  Art.  I,  §  8) ;  §3416 
(like  Cal.  C.  C.  P.  §  2065) ;  N.  H. :  Part  I,  Art. 
15  ("  No  subject  shall ...  be  compelled  to  accuse 
or  fnmish  evidence  against  himself  ") ;  N.  J. : 
Gen.  St.  1896,  Evidence,  §  10  ("a  witness  shaU 
not  be  excused  from  answering  any  questions 
relevant  and  material  to  the  issue,  provided  the 
answers  will  not  expose  him  to  a  criminal  prose- 
cution or  penalty  or  to  a  forfeiture  of  his  es- 
tate ") ;  1903.  State  v.  Zdanowicz,  —  N.  J.  L. 
—  ,  55  Atl.  743  (''Although  we  have  not 
deemed  it  necessary  to  insert  in  our  Consti- 
tution this  prohibitive  provision,  the  common- 
law  doctrine,  unaltered  by  legislation  or  by  lax 
practice,  is  by  us  deemed  to  have  its  full  force  **) ; 
N.  Mex.:  Comp.  L.  1897,  §  3018  (no  person  is 
compellable  **  to  answer  any  question  to  crimi- 
nate hipiself  or  to  subject  him  to  prosecution 
for  any  penalty  or  crime  ") ;  §  3765  ("  In  aU 
criminal  prosecutions,  the  accused  .  .  .  shaUnot 
be  compelled  to  give  evidence  against  himself  ") ; 
N.  Y, :  Art.  I,  §  6  ("  No  person  shall  ...  be 
compelled  in  anv  criminal  case  to  be  a  witness 
against  himself^';  so  also  C.  Cr.  P.  1881,  §  10, 
and  Rev.  St.,  1, 94,  §  13) ;  C.  C.  P.- 1877,  §  837  (the 
clause  negativing  a  privilege  against  answers 
involving  civil  liability  "does  not  require  a 
witness  to  give  an  answer  which  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor  or 
to  expose  him  to  a  penaltv  or  forfeiture"); 
N.  C:  Art.  I,  §  11  ("  In  all  criminal  prosecu- 
tions, every  man  has  the  right  .  .  .  not  to  be 
compelled  to  give  evidence  against  himself"; 
so  also  Code  1883,  §  1354)  ;  N.  Dak. :  Art.  I, 
§  13  ("No  person  shall  ...  be  compelled  in 
any  criminal  case  to  be  a  witness  agamst  him- 
self ") ;  Oh. :  Art.  I,  §  10  ("  Nor  shall  any  per- 
son be  com])elled,  in  any  criminal  case,  to  be  a 
witness  against  himself");  Okl.:  Stats.  1893, 
§  4876  ("No  person  can  be  compelled  in  a 
criminal  action  to  be  a  witness  against  him- 
self"); Or.:  Art.  I,  §  12  ("No  person  shaU 
...  be  compelled  in  any  criminal  prosecution 
to  testify  against  himself");  Annot.  C.  1892, 


§  847  (a  witness  "need  not  give  an  answer 
which  wiU  have  a  direct  tendency  to  subject 
him  to  punishment  for  felony,  or  to  degrade 
his  character,  unite  in  the  latter  case  it  oe  as 
to  the  ver^  fiict  in  issue  or  to  a  fact  from  which 
the  fact  m  issue  would  be  presumed.  This 
privile^^e  is  the  privilege  of  the  witness,  and 
the  objection  cannot  be  made  by  a  party  or  his 
attorney ;  but  a  witness  must  answer  as  to  the 
fact  of  his  previous  conviction  for  felony"); 
Pa. :  Art.  I,  §  9  ("  In  all  criminal  prosecutions, 
the  accused  .  .  .  cannot  be  compeUed  to  give 
evidence  against  himself ") ;  Pub.  L.  1887, 
p.  158,  §  10  ("  Except  defendants  actuaUy  upon 
trial  in  a  criminal  court,  any  competent  witness 
ma^  be  compeUed  to  testify  in  anv  proceeding 
civil  or  criminal ;  but  he  may  not  be  compelled 
to  answer  any  question  which  in  the  opinion  of 
the  trial  judge  would  tend  to  criminate  him  ") ; 
R.  I. :  Art.  1,  §  13  ("  No  man  in  a  court  of  com- 
mon law  shall  be  compelled  to  give  evidence 
criminating  himself");  S.  C:  Const.  1882, 
Art.  I,  §  13  ("  No  person  shall  ...  be  com- 
peUed to  accuse  or  furnish  evidence  against 
himself");  Const.  1895,  Art.  I,  §  17  ("Nor 
shaU  any  person  .  .  .  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself"); 
S.  Dak. :  Art.  V I,  §  92  ("  No  person  shall  be 
compeUed  in  any  criminal  case  to  give  evidence 
against  himself^') ;  Stots.  1899,  §  8287  (not  com- 
pellable in  a  "  criminal  action  "  to  "  be  a  wit- 
ness against  himself  ") ;  Tenn. :  Art.  I,  §  9  ("  In 
aU  criminal  prosecutions,  the  accused  .  .  .  shall 
not  be  compeUed  to  give  evidence  against  him- 
self"); Tex.:  Art.  I,  §  10  ("In  all  criminal 
prosecutions,  the  accused  .  .  .  shall  not  be  com- 
pelled to  give  evidence  against  himself") ;  U.  S. : 
Amendment  V  ("No  person  .  .  .  shall  be  com- 
peUed in  any  criminal  case  to  be  a  witness 
against  himself  ") ;  Utah :  Art.  I,  §  12  ("  The 
accused  shall  not  be  compeUed  to  give  evidence 
against  himself";  so  also  C.  Cr.  P.  §  4515); 
Rev.  St.  1898,  §  3431  (no  answer  is  compeUable 
which  would  tend  to  "  subject  him  to  punish- 
ment for  felony  ") ;  Vt. :  Ch.  I,  Art.  3  ("  In  all 
prosecutions  for  criminal  offences,  .  .  .  nor  can 
he  be  compelled  to  give  evidence  against  him- 
self")  ;  Va.:  Const.  1869,  Art.  I,  §  10  ("  In  aU 
capital  or  criminal  prosecutions,  .  .  .  nor  can  , 
he  be  compeUed  to  give  evidence  against  him- 
self") ;  Const.  1902,  Art.  I,  §  8  ("  nor  shall  any 
man  be  compelled  in  any  criminal  proceeding 
to  give  evidence  against  himself  ") ;  Wash. : 
Art.  I,  §  9  ("No  person  shaU  be  compeUed  in 
any  criminaJ  case  to  give  evidence  against  him- 
self ")  ;  W.  Va.:  Art.  Ill,  §  5  ("Nor  shall  any 
person,  In  any  criminal  case,  be  compelled  to  be 
a  witness  against  himself") ;  Wis. :  Art.  I,  §  8 
("No  person  .  .  .  shall  be  compeUed  in  any 
criminail  case  to  be  a  witness  against  himself  ") ; 
Wtfo.:  Art.  I,  §  II  ("No  person  shall  be  com- 
pelled to  testify  against  himself  in  any  criminal 
case"). 
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these  legislative  efforts,  is  a  corroboration.  In  most  jurisdictions  a  statute 
has  additionally  confirmed  the  common-law  privilege,  expressly  or  by  im- 
plication. 

This  variety  of  phrasing,  then,  neither  enlarges  nor  narroivs  the  scope  of 
the  privilege  as  already  accepted,  understood,  and  judicially  developed  in  the 
common  law.*  The  detailed  rules  are  to  be  determined  by  the  logical  re- 
quirements of  the  principle,  regardless  of  the  particular  words  of  a  particular 
constitution.  This  doctrine,  which  has  universal  judicial  acceptance,*  leads 
to  several  important  consequences.  (1)  A  clause  exempting  a  person  from 
being  '*  a  witness  against  himself "  protects  as  well  a  witness  as  a  party  ac- 
cused in  the  cause;  that  is,  it  is  immaterial  whether  the  prosecution  is  then 
and  there  ''against  himself"  or  not.^  So  also  a  clause  exempting  "the 
accused"  protects  equally  a  mere  witness.^  (2)  A  clause  exempting  from 
self-criminating  testimony  "  in  criminal  cases  "  protects  equally  in  civil  cases, 
when  the  fact  asked  for  is  a  criminal  one.^  (3)  The  protection,  under  all 
clauses,  extends  to  all  manner  of  proceedings  in  which  testimony  is  to  be 
taken,  whether  litigious  or  not,  and  whether  ex  parte  or  otherwise ;  it  there- 
fore applies  in  all  kinds  of  courts,^  in  all  methods  of  interrogation  before  a 
court,^^  in  investigations  by  a  grand  jury,^  and  in  investigations  by  a  legis- 
lature or  a  body  having  legislative  functions.^ 

2.    Kinds  of  Facts  proteoted  from  Disolosore. 

§  2254.  Civil  Zdability.  The  facts  protected  from  disclosure  are  distinctly 
facts  involving  a  criminal  liability  or  its  equivalent  Hence,  facts  involving 
a  civil  liability  are  entirely  without  the  scope  of  the  privilege.  No  question 
would  probably  ever  have  arisen  in  this  respect,  but  for  a  ruling  (possibly 
misreported)  of  Lord  Kenyon  in  1795,^  whence  proceeded  a  ripple,  and  then  a 
wave,  of  doubt.  This  doubt  was,  however,  shortly  put  at  rest  in  England  by 
a  legislative  declaration,  based  on  the  answers  of  the  judges  interrogated  for 

*  1853,  Scott,  J.,  in  State  i;.  Qoarles,  IS  Ark.  The  qaestion  whether  a  notary,  aathorized  to 
307,  311  ("  No  oDe,  be  he  witness  or  accused,  can  take  depositions,  has  the  power  at  all  to  enforce 
pretend  to  claim  it  beyond  its  scope  at  the  com-  answers  by  process  of  contempt,  is  a  different 
mon  law  **) ;  1892,  Connselman  v.  Hitchcock,  142  one,  and  involves  the  constitutional  distribution 
U.  S.  547,  584,  586, 12  Sup.  195  ("  There  is  reaUy,  of  judicial  functions ;  some  authorities  have  been 
in  spirit  and  in  principle,  no  distinction  arising  elsewhere  cited  {ante,  §  2195). 

out  of  such  difference  of  language").  ^»  1864,  Pye  v.  Butterfield,  5  B.  &  S.  829,  837 

*  For  a  slight  qualification  of  this  statement,     (statutory  interrogatories  to  a  party). 

see  post,  §  2281.  "  1871,  State  v.  Froiseth,  16  Minn.  296 ;  1861, 

*  1871,  Com.  V.  Emery,  107  Mass.  171,  181 ;  People  v.  Kelly,  24  N.  Y.  74,  78;  1899,  Wilson 
1861,  People  v.  Kelly,  24  N.  Y.  74,  81  (a  con-  v.  State,  41  Tex.  Cr.  115,  51  S.  W.  916;  1892, 
stitution  prohibiting  compulsion  "in  an  V  criminal  Connselman  v,  Hitchcock,  142  U.  S.  547,  563,  12 
case  to  he  a  witness  against  himself    prohibits  Sup.  195. 

also  self-crimination  when  called  as  a  witness  Whether  an  iWicfmcfii  should  be  qttashedlor 

against  another  person) ;  1892,  Connselman  v.  violating  the  rule  before  the  grand  jury,  is  a 

Hitchcock.  142  U.S.  547,562, 12  Sup.  195;  1873,  different    question,    on    which    opinions    have 

Cullen  V.  Com.,  24  Gratt.  624,  628.  •  varied:  1894,  Boone  v.  People,  148  111.  440,  36 

f  1853,  State  v.  Qnarles,  13  Ark.  307,  310.  N.  E.  99;  1890,  People  v.  Lander,  82  Mich.  109, 

*  1896,  Ex  parte  Senior,  37  Fla.  1,  19  So.  46  N.  W.  956. 

652;  1860,  Wilkins  v.  Malone,  14  Ind.  153.  "  1871,  Com.  v.  Emery,  107  Mass.  171,  182. 

*  1832.  Swift  V.  Swift,  4  Hagg.  Ecd.  139,  ^  Bain  v.  Hargrave,  Peake,  Evidence,  184k 
154  (ecclesiastical  courts).                                      note  (quoted  anU,  §  2223). 
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the  purpose.'  In  the  United  States  the  doubt  was  before  long  considered 
and  duly  repudiated  in  all  the  earlier  courts ;  but  an  echo  of  it  lingered  for  a 
generation  or  more,  and  so  a  similar  legislative  enactment  has  been  repeated 
in  many  jurisdictions.^ 

§  2255.  Infamy  or  Disgrace.  The  privilege  against  disclosing  facts  involv- 
ing disgrace  or  infamy  (i.  e.  irrespective  of  criminality)  began  to  be  recognized 
later  than  the  privilege  against  self-crimination  and  independently  of  it  Its 
limitations  were  entirely  distinct,  in  that  it  did  not  cover  facts  merely 
*'  tending "  to  disclose  infamy,  and  did  not  apply  to  facts  material  to  the 
issues  (but  only  to  '*  collateral "  facts,  i.  e.  practically,  to  facts  solely  affect- 
ing credibility).  Its  history  and  scope  have  been  already  examined  (ante, 
§§  984-987).  In  English  practice  the  two  privileges  —  concerning  infamy 
and  concerning  criminality  —  were  never  confused ;  and  while  the  former 
has  gradually  fallen  into  desuetude,  the  latter  has  never  been  allowed  to 
abate  its  strength.  In  this  country,  constitutional  sanction  was  given  to 
the  latter  with  practical  unanimity;  but  there  never  was  any  suggestion, 
in  express  proposal  or  in  apparent  phrasing,  thus  to  recognize  the  former ;  ^ 
and  here,  as  in  England,  it  has  in  most  jurisdictions  come  to  be  ignored,  and 
is  replaced  by  judicial  restriction  of  cross-examination  to  character. 

No  further  notice  of  it  would  here  be  needed,  but  for  an  egr^ious  miscon- 
ception exhibited  in  the  course  .of  the  controversy  culminating  in  the  case  of 
Brown  v.  Walker,  in  the  Federal  Court  (post,  §  2281).  That  misconception 
employs  the  argument  that  a  statutory  amnesty  for  a  crime  cannot  annul  the 
privilege  against  self -crimination,  because  the  disgrace  at  least  remains.  It 
thus  rests  upon  the  assumption  that  the  present  constitutional  privilege  has 
the  function  of  protecting  against  the  disclosure  not  only  of  criminality  but 
also  of  disgrace : 

1896,  Fieldy  J.,  dissenting,  in  Brown  ▼.  Walker,  161  U.  S.  691,  16  Sup.  594 :  "  It  is 
contended,  indeed,  that  it  was  not  the  object  of  the  constitutional  safeguard  to  protect 
the  witness  against  infamy  and  disgrace.  It  is  urged  that  its  sole  purpose  was  to  protect 
him  against  incriminating  testimony  with  reference  to  the  offense  under  prosecution. 
But  we  do  not  agree  that  such  limited  protection  was  all  that  was  secured.  As  stated  by 
counsel  of  the  appellant,  *  it  is  entirely  possible,  and  certainly  not  impossible,  that  the 
framers  of  the  Constitution  reasoned  that,  in  bestowing  upon  witnesses  in  criminal  cases 
the  privilege  of  silence  when  in  danger  of  self-incrimination,  they  would  at  the  same  time 
save  him  in  all  such  cases  from  the  shame  and  infamy  of  confessing  disgraceful  crimes, 
and  thus  preserve  to  him  some  measure  of  self-respect.  .  .  .  It  is  true,  as  counsel  ob- 
serves, that  both  the  safeguard  of  the  Constitution  and  the  common-law  rule  spring  alike 
from  that  sentiment  of  personal  self-respect,  liberty,  independence,  and  dignity  which  has 
inhabited  the  breasts  of  English-speaking  peoples  for  centuries,  and  to  save  which  they 
have  always  been  ready  to  sacrifice  many  governmental  facilities  and  conveniences.    In 


*  1806,  St.  46  Geo.  Ill,  c.  37  (quoted  ante, 
2223). 

*  The  history  of  the  doubt,  the  judicial  rul- 
ings, and  the  statutes,  have  alreadv  been  fully 
examined  ante,  §  2223.  The  line  ot  distinction, 
however,  which  it  thus  becomes  necessary  to 
draw  between  civil  liability  and  criminal  liabil- 
ity, can  best  be  observed  in  connection  with  the 


subsequent  sections  (|§  2S56,  2257)  dealing  with 
forfeitures  and  penalties  as  the  subject  of  the 
present  privilege  ;  for  bankruptcy  questions,  see 
iE)Os^.§§  2260,  2282. 

^  Except,  apparently,  once,  in  an  early  opin- 
ion speaking  obiter:  1802,  Shippen,  C  J.,  in 
Respublica  v.  Gibbs,  3  Yeates  429,  437,  4  DalL 
253. 
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scarcely  aoything  has  that  sentiment  been  more  manifest  than  in  the  abhorrence  felt  at 
the  legal  compulsion  upon  witnesses  to  make  concessions  which  must  cover  the  witness 
with  lasting  shame,  and  leave  him  degraded  both  in  his  own  eyes  and  those  of  others. 
What  can  be  more  abhorrent  .  .  .  than  to  compel  a  man  who  has  fought  his  way  from 
obscurity  to  dignity  and  honor  to  reveal  crimes  of  which  he  had  repented,  and  of  which 
the  world  was  ignorant  ? '  The  essential  and  inherent  cruelty  of  compelling  a  man  to 
expose  his  own  guilt  is  obvious  to  every  one,  and  needs  no  illustration.  .  .  .  The  counsel 
for  the  appellant  justly  observes  that  *  the  proud  sense  of  personal  independence  which  is 
the  basis  of  the  most  valued  qualities  of  a  free  citizen  is  sustained  and  cultivated  by  the 
consciousness  that  there  are  limits  which  even  the  State  cannot  pass  in  tearing  open  the 
secrets  of  his  bosom.'  ** ' 

The  notion  exhibited  in  this  passage  ignores  the  independence  in  principle, 
in  details,  and  in  history,  of  the  two  privileges.  Its  reduetio  ad  absurdum  is 
that  if  the  privilege  concerning  criminality  has  such  a  scope  when  criminal- 
ity  has  been  expunged,  leaving  only  turpitude,  then  it  has  also  that  scope 
when  criminality  never  arose,  if  turpitude  was  apparent ;  unless  we  avow  that 
there  is  no  turpitude  except  as  involved  in  criminality,  and  if  so,  how  could 
the  other  privilege  against  the  disclosure  of  turpitude  ever  have  arisen  ? 
The  opinion  also  makes  the  broad  assumption  that  every  criminality  also  in- 
volves turpitude,  —  the  fallacy  of  which  is  seen  plainly  enough  in  the  very 
case  giving  rise  to  the  opinion ;  for  who  could,  without  absurdity,  predicate 
that  the  disclosure  of  a  pardoned  rate-discrimination  by  a  leading  merchant 
or  a  powerful  railroad  official  would,  in  the  language  of  the  opinion,  "  cover 
the  witness  with  lasting  shame  and  leave  him  degraded  both  in  his  own  eyes 
and  those  of  others "  ?  It  is,  to  be  sure,  of  little  avail  to  suggest  reasons 
against  a  view  which  ignores  all  precedent  and  all  history.  It  is  simple  enough 
to  create  a  constitutional  doctrine  instaTUer,  if  we  may  snatch  it,  like  a 
magician's  white  rabbit,  full-grown,  out  of  empty  space,  and  place  it  living  and 
panting  before  the  astonied  spectators.  But  such  is  not  the  accepted  judicial 
habit 

Quite  apart  from  the  errors  of  logic  and  of  history,  a  greater  fault  in  the 
opinion  above  quoted  is  its  singular  appeal  to  false  sentiment.  Such  abuse 
of  words  is  merely  bathos.  To  invoke  the  sentiments  of  lofty  indignation 
and  of  courageous  self-respect  against  the  arbitrary  methods  of  royal  tyrants 
and  religious  bigots,  holding  an  inquisition  to  enforce  cruel  decrees  of  the 
prerogative,  and  torturing  their  victims  with  rack  and  stake,  is  fitting  and 
laudable,  and  moves  men  with  a  just  sympathy.  But  to  apply  the  same 
terms  to  the  orderly  everyday  processes  of  the  witness-stand,  in  a  commu- 
nity governing  itself  in  freedom  by  the  will  of  the  majority  and  having  on 
its  statute-book  no  law  which  was  not  put  there  by  itself  and  cannot  be  re- 
pealed to-morrow,  —  a  community,  moreover,  cursed  above  others  by  constant 
evasion  of  the  law  and  by  over-laxity  of  criminal  procedure,  —  this  is  to  mal- 
treat language,  to  enervate  virile  ideas,  to  abuse  true  sentiment,  to  degrade 
the  Constitution,  and  to  make  hopeless  the  correct  adjustment  of  the  best 

s  The  same  leaaoning  had  already  been  advanced  by  QxoMCup,  J.,  in  U.  S.  v.  Jamee,  60  Fed. 
257,  a  case  involving  the  same  issne. 
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motives  of  human  nature  to  the  facts  of  life.  Were  it  not  so  serious  in  its 
implications,  it  would  be  aJs  ludicrous  a  spectacle  as  if  one  were  to  devote  a 
colossal  fortune  to  founding  a  hospital  for  the  care  of  ablebodied  vagrants, 
or  to  repeat  Milton's  Ode  to  the  Nativity  at  the  birth  of  a  favorite  feline's 
litter. 

The  doctrine  of  the  minority  opinion  in  Brown  v.  Walker  rests  on  a  mis- 
conception so  radical  that  only  the  exalted  source  of  its  promulgation  makes 
it  necessary  to  be  thus  noticed.  Judges  in  other  Courts  have  repeatedly 
repudiated  that  misconception  when  advanced  at  the  Bar.'  In  the  following 
passages  the  discrimination  between  the  two  privileges  is  plainly  expounded : 

1830,  Marcy,  J.,  in  People  ▼.  Mather,  4  Wend.  229,  252 :  *'The  distinction  which  I 
have  .endeavored  to  point  out  between  the  rule  which  protects  the  witness  from  being 
compelled  to  proclaim  his  own  infamy,  and  that  which  secures  him  when  on  the  stand 
from  becoming  the  unwilling  instrument  of  his  own  conviction,  is  not  new  or  unsupported 
by  authority.  .  .  .  The  object  of  the  two  rules  I  have  been  considering  is  very  different. 
The  one  saves  the  witness  from  being  the  herald  of  his  own  infamy ;  the  other  from  him- 
self furnishing  the  means  of  his  punishment.  The  confounding  of  these  rules  would  in 
my  opinion  produce  a  strange  result." 

1896,  Brown,  J.,  in  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  644:  <<  The  fact  that  the 
testimony  may  tend  to  degrade  the  witness  in  public  estimation  does  not  exempt  him 
from  the  duty  of  disclosure.  A  person  who  commits  a  criminal  act  is  bound  to  contem- 
plate the  consequences  of  exposure  to  his  good  name  and  reputation,  and  ought  not  to 
call  upon  the  Courts  to  protect  that  which  he  has  himself  esteemed  to  be  of  such  little 
value.  The  safety  and  welfare  of  an  entire  community  should  not  be  put  into  the  scale 
against  the  reputation  of  a  self-confessed  criminal,  who  ought  not,  either  in  justice  or  in 
good  morals,  to  refuse  to  disclose  that  which  may  be  of  great  public  utility,  in  order  that 
his  neighbors  may  think  well  of  him.  The  design  of  tlie  constitutional  privilege  is  not 
to  aid  the  witness  in  vindicating  his  character,  but  to  protect  him  against  being  compelled 
to  furnish  evidence  to  convict  him  of  a  criminal  charge.  If  he  secure  legal  immunity 
from  prosecution,  the  possible  impairment  of  his  good  name  is  a  penalty  which  it  is  rea- 
sonable he  should  be  compelled  to  pay  for  the  common  good.  If  it  be  once  conceded  that 
the  fact  that  his  testimony  may  tend  to  bring  the  witness  into  disrepute,  though  not  to 
incriminate  him,  does  not  entitle  him  to  the  privilege  of  silence,  it  necessarily  follows 
that,  if  it  also  tends  to  incriminate,  but  at  the  same  time  operates  as  a  pardon  for  tho 
offense,  the  fact  that  the  disgrace  remains  no  more  entitles  him  to  immunity  in  this  case 
than  in  the  other.  .  .  .  The  danger  of  extending  the  principle  announced  in  Counsel- 
man  V,  Hitchcock  is  that  the  privilege  may  be  put  forward  for  a  sentimental  reason,  or 
for  a  purely  fanciful  protection  of  the  witness  against  an  imaginary  danger,  and  for  the 
real  purpose  of  securing  immunity  to  some  third  person,  who  is  interested  in  concealing 
the  facts  to  which  he  would  testify.  Every  good  citizen  is  bound  to  aid  in  the  enforce- 
ment of  the  law,  and  has  no  right  to  permit  himself,  under  the  pretext  of  shielding  his 
own  good  name,  to  be  made  the  tool  of  others,  who  are  desirous  of  seeking  shelter  behind 
his  privilege." 

§  2256.  Criminal  Idabilitj :  {a)  Forfeiture.  Where  a  right  of  property  is 
divested,  or  a  liability  to  pay  money  to  another  person  is  created,  by  way  of  a 
retribution  for  misconduct  done,  or  of  a  deterrent  from  misconduct  appre- 

•  For  other  opmions  pointing  oat  the  disdnc-  roy,  J.,  in  Kendrick  v.  Com.,  78  Va.  490,  496 

tion,  see  the  following:  1857,  Burnett,  J.,  in  ("The  Courts  of  Virginia  will  not  recognize 

Ex  parte  Rowe,  7  Cal.  184  ;  1895,  Buffington,  J.,  the  Spartan  morality  which  deprecates  not  the 

in  Brown  t7.  Walker,  70  Fed.  46 ;  1884,  Fauntle-  perpetration  but  only  the  exposure  of  crime  "). 
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bended,  the  effect  is  in  spirit  penal ;  and  the  disclosure  of  such  facts  should 
therefore  be  protected  by  the  privilege.  The  distinction  between  a  penalty 
and  a  sum  fixed  in  preappointed  liquidation  of  damages  is  familiar  in  equi- 
table practice,  and  suggests  here  an  analogy.  So,  too,  in  property  rights, 
the  distinction  between  an  invalid  divestiture  of  an  estate  as  a  penalty  for 
marriage,  and  a  grant  conditioned  upon  non-marriage,  may  be  of  some  service. 
But,  in  the  end,  the  canon  of  difference  remains  elusive,  and  can  hardly  be 
phrased  with  nicety.  The  judicial  interpretation  has  always  leaned  to  lib- 
erality,—  partly,  perhaps,  because  of  some  early  cases  ^  concerning  the 
ecclesiastical  Courts,  and  occurring  before  the  eistablishment  of  the  common- 
law  privilege,  wherein  was  involved  merely  the  struggle  against  the  jurisdic- 
tion of  those  Courts ; '  partly,  also,  because  of  the  time-honored  Qiaxim  of 
equitable  practice  never  to  aid  a  forfeiture,  in  consequence  of  which  the 
boundary  between  relief  and  discovery  remained  confused  and  the  rule  for 
the  former  (which  was  independent  of  criminality)  tended  to  enlarge  the 
limits  of  the  privilege  for  the  latter.'  Where  the  loss  of  a  right  is  inflicted 
by  statute,  there  is  a  greater  semblance  of  penal  policy ;  the  distinction  was 
indeed  once  taken  between  ''a  determination  by  the  party  himself  and  a 
determination  by  act  of  Parliament."  *  Yet  this  feature  of  public  or  legisla- 
tive policy  is  equally  present  in  the  incapacity  of  an  alien,  whi<;h  nevertheless 
is  not  within  the  privilege;^  so  that  this  distinction  also  lacks  uniform 
efBcacy. 

At  the  present  day,  the  kinds  of  forfeiture  which  furnished  the  precedents 
are  comparatively  rare,  and  it  is  difficult  to  say  what  the  line  of  judicial 
definition  would  be.  Most  of  the  precedents  come  down  from  the  1700s. 
They  concern  forfeitures  of  ecclesiastical  livings  dealt  with  in  violation  of  the 
statute  against  simony  ;^  of  property4itles  by  virtue  of  statutory  incapacity 
as  a  papist i'  or  as  an  alien;  ^  of  public  ojffice,  by  virtue  of  statutory  incapacity 

^  1611,  Clifford  V.  Hnntlj,  RoUe's  Abr. " Pro-  between  "a  determination  by  the  party  himself 

hibition/'  (T)  6,  Jara  EcdeBiastica,  427,  i>L  7  and  a  determination  by  act  of  Parliament"); 

(obligation  asenmed, /70nfi?en/« /I'te  on  a  marriage  1755,  Grey  v.  Hesketh,  1  Ambl.  268  (sale  of 

contract,  not  to  marry  or  cohabit  with  another ;  an  advowson  during  a  vacancy,  held  not  within 

examination  in  the  ecclesiastical  Court  as  to  the  penalties  of  the  statute  of  simony,  though 

such  marriage  afterwards  refused,  "for  that  void  at  common  law;  and  thus  not  privileged 

tends    to  the  forfeiture  of    the  obligation");  from  discovery);  1831,  Southall  v.  ,  1 

1615,  Bradston's  Case,  RoUe,  ubi  supra^  (T),  1,  Tounge  308,  316  (discovery  as  to  a  simoniacal 

Jura  Ecclesiastica,  355,  pi.  9  (a  layman,  who  is  contract ;  the  fact  that  the  defendant  was  onlv 

to  forfeit  a  penalty  either  by  statute  or  other-  patron  and  trustee  of  the  living  to  be  forfeited, 

wise,  cannot  be  examined  on  oath  in  the  eccle-  held  not  to  affect  his  privilege), 
siastical  Court  as  to  the  offence  causing  the  ^  1736,  Smith  v.  Read,  1  Atk.  526  (discovery 

forfeiture).  refused  as  to  defendant's  devisor  being  a  papist 

*  The  history  of  this  has  already  been  and  consequently  disabled  to  take  the  estate; 
examined  (anUy  §  2250).  "there  is  no  difference  between  a  forfeiture  of  a 

*  This  is  noticeable  in  most  of  the  rulings  of  thing  vested  and  a  disability  to  take  inflicted  aa 
the  17008,  cited  tn/ra,  which  arose  in  equity  on  a  penalty ;  ...  in  the  case  of  aliens,  bastards, 
bills  of  discovery.  Compare  also  the  history  in  etc.,  there  is  a  difference,  where  the  disability 
§  2250k  arises  from  the  rules  of  law  and  where  it  is 

*  Boteler  v.  AUington,  tn/ra,  note  6.  imposed    as  a   penalty  ") ;    1 751,  Harrison  v. 

*  Infra,  note  8.  Southcote,  2  Ves.  Sr.  389,  1  Atk.  528,  539  (dis- 

*  1746,  Boteler  v,  Allington,  3  Atk.  453,  457  covery  not  compelled  whether  defendant's  vendor 
^clerical  living ;  the  acceptance  of  a  second  liv-  was  a  papist,  a  forfeiture  of  the  estate  under 
ing  operating  by  law  to  vacate  the  first  under  statute  being  involved). 

certain  conditions,  the  defendant  was  held  priv-  *  1753,    Duplessis    v.    Attorney-General,    1 

ileged  from  discovery,  the    distinction    being     Brown  P.  C.  415,  420  (an  alien's  incapacity  to 
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or  puniBhment ;  ^  of  various  other  interests  under  stattUory  prohibitians ;  ^^ 
and  of  estates  prescribed  in  a  will  or  deed  to  be  divested  by  forfeiture  as 
distinguished  from  conditional  limitation.^ 

Where  the  forfeiture  enures  solely  to  the  party  seeking  disclosure,  it  is  ob- 
vious that  he  has  it  in  his  power  (supposing  it  to  be  consistent  with  his 
interest)  to  obtain  the  disclosure  by  a  waiver  of  the  forfeituTe;  and  this 
expedient  efifectually  nullifies  the  privilege.^ 

§  2257.  Same:  (&)  Penalty.  The  distinction  between  a  penalty  and  a 
forfeiture  is  a  shadowy  one ;  though  both  are  in  essence  contrasted  with  a 
civil  liability.  A  penalty  may  be  defined  as  a  liability  to  pay  money  or  to 
yield  up  a  public  privily  by  way  of  punishment  imposed  by  law.  When 
the  penalty  lies  in  the  yielding  up  of  a  privilege,  a  distinction  therefore 
seems  proper  between  inflicting  a  punishment  and  restraining  the  continued 
improper  exercise  of  functions.  The  process  of  impeachment  seems  to  fall 
in  the  former  class ;  ^  but  most  other  processes  of  removal  or  restraint  would 
ordinarily  come  within  the  latter  description.^    When  the  penalty  lies  in  the 


take  land  br  parchase  is  not  a  "  penalty  or  f  or- 
feitare,"  and  therefore  not  priyUeged  from  dis- 
covery ;  "  here  is  no  loss,  no  forfeiture,  no  rif^ht 
to  be  divested;  for  the  appeUant  took  nothing 
originaUj,  bnt  for  the  benefit  of  the  Crown  "). 

'  1744,  Honejwood  v,  Selwin,  3  Atk.  276 
(bond  to  pay  money  daring  enjoyment  of  office ; 
defendant,  being  a  member  of  rarliament,  held 
privileged  from  discovery,  becaose  by  statute 
the  acceptance  of  other  office  vacated  a  seat  in 
Parliament) ;  1 802,  Respnblica  v.  Gibbs,  3  Yeates 
429,  437  (questions  involving  incapacity  as  an 
elector  or  juror,  in  punishment  for  treason,  held 
privileged). 

^»  1735,  Sharp  v.  Carter,  3  P.  Wms.  375 
(statutory  forfeiture  for  contracting  to  sell  con- 
troverted rights,  held  privileged) ;  1840,  Sloman 
V.  KeUv,  1  Y.  &  C.  Exch.  169  (discovery  in  aid 
of  defendant,  pleading  illegal  gaming  as  a 
defence  to  an  action  on  securities  g^ven;  held, 
that  the  inability  to  recover  upon  such  secur- 
ities was  not  a  forfeiture) ;  1843,  Attorney- 
General  V.  Lucas,  2  Hare  566  (information  for 
forfeiture  of  an  interest  in  a  wife's  property 
under  statute;  discovery  refused) ;  1827,  North- 
rop V.  Hatch,  6  Conn.  361  (statutory  forfeiture, 
prescribed  for  a  fraudulent  conveyance,  of  **  one 
y^ear's  value  of  the  land " ;  privilege  applied) ; 
1831,  Skinner  v.  Judson,  8  id.  528,  535  (same) ; 
1820,  Livingston  v.  Tompkins,  4  John.  Ch.  415, 
432,  semble  (statutory  cessation  of  a  grant  of  a 
navigation  charter,  on  the  happening  of  an 
external  event,  held  a  forfeiture) ;  1832,  Living- 
ston V,  Harris,  3  Paige  528,  533  (forfeiture 
under  a  usury  statute ;  privilege  applied) ;  1839, 
Perrine  v.  Striker,  7  id.  598,  601  (forfeiture  of  a 
debt,  as  penalty  for  usury,  is  covered  by  the 
privilege);  1900,  La  BourgojO^e,  104  Fed.  823 
(loss  of  a  shipowner's  limitation  of  civil  liability 
under  statutes  is  not  a  forfeiture). 

^^  1742,  Chauncey  v.  Tahonrden,  2  Atk.  392 
(legacy  to  A  at  the  a^  of  21  or  day  of  mar- 
riage ;  but  if  she  mames  without  B's  consent, 
then  over  to  another;  discovezy  privileged,  as 


involving  a  forfeiture) ;  1745,  Lucas  v.  Evans,  3 
id.  260  (gift  with  limitation  over  on  a  second 
marria^ ;  the  fact  of  the  second  marriage  held 
not  privileged) ;  1753,  Jordan  r.  Holkham,  1 
Ambl.  209  (gift  with  limitation  over  on  a  second 
marriage,  held  a  forfeiture) ;  1850,  Hambrook  v. 
Smith,  17  Sim.  209,  217  (estate  to  A  during  life 
or  until  bankruptcy  or  alienation,  and  then  to  an- 
other person ;  held,  a  conditional  limitation,  and 
the  condition  not  privileged  from  discovery) ; 
1856,  Chester  v.  Wortley,  17  C.  B.  410,  426 
(ejectment,  for  breach  of  covenant  in  lease ;  not 
decided) ;  1862,  Blyth  o.  L'Estrange,  3  F.  &  F. 
154  (ejectment  for  forfeiture  of  a  copyhold ;  in- 
terr(^|atories  refused)  ;  1864,  Pye  v.  Butterfield, 
5  B.  &  S.  829,  837  (fact  of  underletting,  as  a 
ground  for  forfeiture  of  a  lease,  privileged  from 
discovery;  the  privilege  covers  "forfeiture  of 
estate,  except  wnere  the  estate  is  held  on  a  con- 
ditional limitation,  in  which  case  it  would  be 
extinguished  on  non-performance  of  the  con- 
dition; this  may  be  a  finendrawn  distinction, 
but,  whatever  we  may  think  of  the  rule,  it  is 
too  well  established  to  admit  of  doubt").  In 
Horsburg  v.  Baker  (1828),  1  Pet.  232,  a  bill  for 
discovery,  in  aid  of  a  forfeiture  of  property 
under  a  deed  and  a  will,  was  sanctioned,  without 
apparently  considering  this  principle. 

^  1719,  East  India  Co.  u.  Atkins,  1  Stra.  168, 
175  (bnt  the  waiver  must  show  plainly  that  he 
has  disentitled  himself  to  enforce  the  penalty) ; 
1793,  Wools  V.  Walley,  1  Anstr.  100  (bill  for 
tithes;  plaintiff's  waiver  of  treble-value  pen- 
alty, held  to  require  discovery);  1747,  Ux- 
bridge  v.  Staveland,  1  Ves.  3r.  56  (lease); 
1867,  U.  S.  of  America  v.  McRae,  L.  R.  4  £q 
327,  334,  340. 

^  1895,  Thruston  v,  Clark,  107  Cal.  285,  40 
Pac.  436  (proceedings  for  removal  from  office 
under  Penal  Code  §  772;  privilege  applied). 

*  1900,  State  v.  Standard  Oil  Co.,  61  Nebr. 
28,  84  N.  W.  413  (statutory  proceeding  to  enjoin 
a  foreign  corporation  from  violating  the  anti. 
trust  law  and  to  revoke  its  license^  hald  aol 
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payment  of  money,  it  seems  clear  that  a  mere  unregulated  increase  of  com- 
pensation imder  the  name  of  exemplary  damages  is  still  a  civil  liability 
in  essence ;  and  therefore  the  same  consequence  ought  to  follow  when  by 
statute  a  fixed  sum,  or  a  multiple  based  on  actual  loss,  is  prescribed.^  In 
any  case,  the  form  of  the  proceeding  is  not  decisive,  for  in  the  name  of  the 
State  a  proceeding  essentially  civil  is  sometimes  conducted;*  and,  con- 
versely, a  specific  penalty  for  wrongdoing  is  sometimes  made  recoverable  at 
the  suit  of  an  informer  or  other  person  by  way  of  encouraging  detection  and 
prosecution.* 

In  a  civil  case,  it  often  happens  that  a  main  part  of  the  issue  concerns  con- 
duct which  is  also  criminal ;  but  the  privilege  protects  nevertheless.  The 
mere  fact  that  a  civil  liability  also  inheres  in  the  same  act  does  not  override 
the  criminal  liability ;  for  it  would  not  be  possible  to  disclose  the  former 
without  also  disclosing  the  latter.  This  application  of  the  principle  causes 
hardship  to  civil  parties  who  are  in  no  wise  interested  in  the  criminal  aspect 
of  their  opponents'  conduct  and  yet  are  by  that  circumstance  balked  of  dis- 
covery of  their  civil  wrongs ;  but  the  doctrine  is  unquestioned.    It  finds  illus- 


a  criminal  proceeding) ;  1899,  Re  Randel,  158 
N.  T.  216,  52  N.  E.  1106  (disbarment  proceed- 
ingB ;  privilege  not  applied). 

*  1899,  Soathern  K.  Co.  v.  Bnsh,  122  Ala. 
470,  26  So.  168  (in  an  action  for  death,  the 
damages,  though  punitive  and  not  compensa- 
tory, are  not  a  penalty,  and  the  privilege  does 
not  apply  to  the  defendant);  1895,  Levy  v, 
Superior  Conrt,  105  Cal.  600,  38  Pac.  965 
(administrator's  citation  of  one  charged  with 
concealing  and  embezzling  the  estate  of  the  de- 
ceased ;  the  statute  provid^  for  double  damages ; 
an  order  of  compulsory  examination  was  held 
proper,  the  statute  being  remedial,  not  nenal ; 
McFarland  and  DeHaven,  JJ.,  diss.).  Contra: 
1682,  Anon.,  1  Vem.  60  (bill  for  tithes;  dis- 
covery declined,  as  a  treble  penalty  was  coUect- 
ible;  principle  apparently  sanctioned);  1890, 
Logan  17.  K.  Co.,  132  Pa.  403,  406,  409, 19  Atl. 
137  (discovery  of  papers,  refused  for  the  purpose 
of  recovering  a  penalty  of  treble  damages  for 
iliscrimination  in  carriers'  rates,  but  aUowed  for 
recovering  an  excess  of  freight-money  unjustly 
paid). 

«  1896,  MiUer  r.  State,  110  Ala.  69,  20  So. 
392  (bastardy  proceedings  not  being  a  criminal 
case,  the  defendant's  failure  to  take  the  stand 
was  therefore  held  the  proper  subject  of  com- 
ment) ;  1895,  State  v,  Collins,  68  IH.  H.  299,  44 
Atl.  495  (proceeding  to  enjoin  a  liquor  nuisance ; 
defendant's  failure  to  testify  is  open  to  infer- 
ence). 

'  In  these  cases  30  much  depends  often  upon 
the  details  of  the  statute  that  the  decision,  in 
the  earlier  English  cases,  is  not  worth  noting  in 
full :  Eng. :  1749,  East  India  Co.  v.  Campbell,  1 
Ves.  Sr.  246  (penalties  recoverable  by  East 
India  Co.  against  infringers  of  their  monopoly ; 
privilege  applied) ;  1739,  Suffolk  v.  Green,  1  Atk. 
450  (usury) ;  1781,  Bishop  of  London  v.  Fytche, 
1  Brown  Ch.  C.  96  (simony);  1792,  Mvnd  v. 
Francis,  1  Anstr.  5  (common  informers  suit 
against  one  winning  money  at  play ;  discovery 


refused  on  other  grounds) ;  1 797,  Raynes  v. 
Towgood,  Peake,  Evidence,  184,  note  (statutory 
penalty  for  stock-jobbing ;  privilege  affirmed) ; 
1800,  East  India  Co.  v.  Neave,  5  Ves.  Jr.  173, 
184  (contract  as  captain) ;  1802,  Mayor,  etc.  of 
London  v.  Levy,  8  id.  398,  404  (alien  dues  on 
merchandise);  1803,  Bullock  v.  Richardson,  11 
id.  373  (stock- jobbing  statute) ;  1826,  Billing  v. 
Flight,  I  Madd.  230  (stock-jobbing  statute); 
1836,  Glynn  v.  Houston,  1  Keen  329,  337  (*'In 
what  way  he  would  be  so  subject,  whether  bv- 
indictment,  information,  impeachment,  or,  if 
necessary,  by  a  biU  of  pains  and  penalties,  is 
immatenal;  it  is  sufficient  that  he  would  be 
subject  to  penal  consequences  *') ;  1 854,  Attorney- 
General  V.  Radloff,  10  Exch.  84  (information  for 
penalties  for  smuggling ;  the  Court  equally  di- 
yided  as  to  whether  it  was  a  criminal  proceeding, 
under  a  statute  making  parties  competent  and 
compellable  in  other  than  criminal  proceedings ; 
this  case  led  to  the  ensuing  statute) ;  1865,  St. 
28  &  29  Vict.  c.  104,  §  34  (cases  on  the  revenue 
side  of  the  Exchequer  are  not  to  be  deemed 
criminal  cases) ;  Can. :  1 867,  Burton  v.  Young, 
17  Low.  Can.  379  {qui  tarn  for  penalties;  cited 
post,  §  2260);  U.  JS.:  1901,  Robson  v.  Doyle, 
191  HI.  566,  61  N.  E.  435  (privilege  held  appli- 
cable  to  a  bill  of  discovery  in  aid  of  a  civil  suit 
to  recover  penalties  for  gambling,  notwithstand- 
ing the  statutory  sanction  of  sucn  a  bill  in  Rev. 
St.  §  137,  c.  38) ;  1832,  U.  S.  v.  Twenty-Eight 
Packages,  Gilpin  306,  312  (information  for  ^)r- 
feiture  of  goods  fraudulently  invoiced ;  privi- 
lege applied);  1880,  Johnson  v.  Donaldson,  18 
Blatchf.  287, 3  Fed.  22  (penalties  and  forfeitures 
under  the  copyright  law;  privilege  applied); 
1893,  Lees  v.  U.  8.,  150  U.  S.  476,  480,  14  Su^. 
163  (action  for  penalty  under  the  alien-immi- 
gration statute ;  privilege  applied  to  the  defend- 
ant) ;  1901,  Newgold  v.  A.  E.  N.  &  M.  Co.,  108 
Fed.  341  (qui  tarn  action  under  U.  S.  Rev.  St. 
§  4901 ;  discovery  privileged). 
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tration  in  civil  suits  involving  libd,^  adultery  and  the  \\k&7  fraud^  bankruptcy,^ 
and  sundry  misconduct ^^  The  traditional  allegation,  in  chancery  bills,  of  a 
conspiracy  by  the  defendants  is  not  of  itself  an  obstacle  to  discovery,  because 
it  is  usually  a  mere  formal  phrase  of  the  draftsman.^'  Moreover,  it  may  also 
be  possible  to  separate  one's  inquiries,  so  as  to  require  discovery  as  to  the 
portion  concerning  non-criminal  acts.^ 

§  2258.  Crime  onder  Foreiga  Sovereignty.  In  Samoa  it  was  tabooed  to 
name  a  deceased  chieftain  by  the  title  he  bore  when  living ;  in  Japan  it  was 
seditious  to  express  a  scepticism  as  to  the  official  genealogy  of  His  Imperial 
Majesty ;  in  Germany  it  might  constitute  liae  majesti  to  publish  (as  many 
British  and  American  journalists  have  done)  that  irreverent  metrical  jest  upon 
the  Emperor.  Shall  our  Courts,  then,  include  in  the  category  of  criminat- 
ing facts  these  various  offences  against  the  polyglot  public  policies  of  the 
wide  world  ?  In  the  State  of  Kansas  it  was,  at  one  time,  for  a  few  months^ 
unlawful  for  certain  insurance  companies  to  transact  business  within  that 
sovereignty,  because  they  had  for  many  years  struggled  to  avoid  the  payment 
of  a  noted  claim  alleged  to  have  been  fraudulently  concocted.  Should  the 
privilege  therefore  have  been  applied  in  other  jurisdictions  during  that  period 
to  all  inquiries  based  on  the  transactions  of  these  companies  in  Kansas  ?    It 

*  1812,  Malonejr  r.'Bartlett,  3  Camp.  210 
(libel  in  an  affidavit ;  the  copier  of  an  affidavit 
being  liable  for  a  misdemeanor,  questions  on 
that  fact  were  held  privileged) ;  1 842,  March  v. 
Davidson,  9  Paige  580  (discoverv  from  defend- 
ant in  libel,  not  allowed  on  the  facts).  Distin- 
^ish  the  case  of  a  partj  who,  b^  inviting  an 
issue,  in  effect  waives  the  privilege :  1827, 
Macanlay  v.  Shackell,  I  Bliffh  v.  s.  96,  121,  133, 
semble  (libel ;  plea  of  truth ;  the  defendant  is 
entitled  to  discovery  as  to  the  truth  of  charges 
involving  indictable  acts;  on  the  analogy  of 
insurance  cases,  where  fraud  is  set  up  as  a  de- 
fence to  an  action  on  the  policy). 

T  1891.  Redfern  v.  Redfern,  Prob.  139,  145 
(divorce  for  adultery ;  discovery  as  to  adultery, 
held  not  compellable,  in  so  far  as  adultery  is  a 

Sunishable  offence) ;  1863,  Marsh  v.  Marsh,  16 
\.  J.  £q.  391,  397  (divorce  for  adultery;  dis- 
covery as  to  adultery,  held  privileged);  1814, 
Dodd  i;.  Norris,  3  Camp.  519  (daughter,  in  an 
action  for  seduction,  held  privileged  from  an- 
swering as  to  being  "  criminal  with  other  men  "). 

•  1795,  Selby  v.  Crew,  2  Anstr.  504  (dis- 
covery of  creditors'  signing  a  bankrupt's  certifi- 
cate for  a  consideration,  refused  as  involving 
subornation  of  perjury) ;  1805,  ExpaHe  Symes, 
11  Ves.  Jr.  521  (creditor's  fraudulent  receipt  of 
bankrupt's  money) ;  1807,  Claridge  v.  Hoare,  14 


id.  59  (compounding  a  felony) ;  1807,  Dummer 
V.  Chippenham,  ib.  246  (conspiracy) ;  1858, 
Michael  v.  Gay,  1  F.  &  F.  409  (conspiracy  to 
defraud  creditors,  held  privileged). 

But,  of  course,  not  all  civil  fraud  is  also 
criminal :  1849,  Foss  v.  Haynes.  31  Me.  81,  90 
(fraudulent  conveyance,  here  held  not  to  involve 
criminality). 

*  In  bankruptcy  proceedings,  as  illustrated 
in  note  8,  the  privilege  would  have  common 
application.    But  in  England,  by  a  strict  con- 


struction of  the  doctrine  as  to  facts  ''  tending  to 
criminate,"  and  by  skilful  drafting  of  interroga- 
tories, it  would  seem  that  the  privilege  was  very 
nearly  evaded,  even  before  its  practical  abolition 
in  the  modern  Bankruptcy  Act;  and  in  the 
United  States  a  statutory  amnesty  partly  con- 
trols. The  cases  can  best  be  examined  under 
those  heads  {post,  §§  2260,  2282). 

^^  1793,  Oliver  v.  Haywood,  1  Anstr.  82  (bill 
for  tithes ;  discovery  as  to  a  combination  against 
the  parson,  refused,  as  involving  maintenance) ; 
1793,  Mayor  of  London  v.  Ainsley,  ib.  158  (bill 
for  account  of  tolls ;  discovery  as  to  maintenance, 
refused) ;  1797,  Whittingham  v.  Burgoyne,  3  id. 
900  (discovery  as  to  the  sale  of  a  commission 
contrary  to  army  regulations ;  not  decided,  but 
a  ruling  refusing  sucn  discovery  was  cited). 

Distinguish  cases  in  which  all  relief  m  equity 
is  refused  in  aid  of  an  immoral  purpose,  irrespec- 
tive of  the  privilege  as  to  discovery  merely : 
1797,  Wallis  v.  Portland,  3  Ves.  Jr.  494  (services 
as  solicitors  for  a  candidate  for  Parliament). 

"  1752,  Chetwynd  v.  Lindon,  2  Ves.  Sr.  451 
"It  is  not  every  conspiracy  will  be  a  ground 
or  a  criminal  prosecution ;  if  that  was  the  case,, 
almost  all  the  causes  in  this  court  would  come 
within  that  description ;  the  boundaries  are  often 
verv  nice  " ;  conspiracjr  to  set  up  a  supposititious 
child,  semble,  not  privileged);  1848,  Adams  v. 
Porter,  1  Cnsh.  170,  174  (''The  allegation  of  an 
unlawful  confederation  or  consj)irac^,  which  is 
usually  introduced  in  bills  in  equity,  is  rather  to 
be  considered,  however,  as  constituting  a  merely 
formal  part  of  the  bill,  and  requiring  no  partic- 
ular answer  "). 

^*  Examples  are  the  following  cases:  1843, 
Lichfield  v.  Bond,  6  Beav.  88.  93 ;  1848,  Fisher 
V.  Price,  11  id.  194,  200.  Compare,  however, 
the  effect  on  this  expedient  of  the  rule  as  to 
facts  "  tending  to  criminate  "  {post,  §  2260). 
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was  at  one  time  a  criminal  offence  in  many  Southern  States  to  read  the  Bible 
to  negro  slaves ;  it  is  now  a  crime  in  Italy  to  export  art  treasures  without 
official  consent,  —  in  Germany  to  emigrate  during  military  age  without  gov- 
ernmental permission,  —  in  the  Ottoman  Empire  to  make  proselytes  from 
Islanusm  to  Christianity,  —  and  in  Massachusetts,  until  recent  times,  to  sell 
cigars  on  Sunday.     Are  the  Courts  of  our  various  Commonwealths  to 

*'  Let  observation,  with  extensive  view, 
Survey  mankind,  from  China  to  Peru," 

and  catalogue  within  the  rubrics  of  criminality  every  act  which  is  anywhere, 
under  any  system  of  manners,  morals,  or  policy,  stigmatized  by  law  ?  If  so, 
they  will  indeed  be  undertaking  a  huge  and  curious  task,  —  stimulative,  no 
doubt,  to  the  science  of  comparative  nomology,  but  calculated  to  baffle  their 
greatest  zeal  and  to  invite  frequent  failure. 

It  will  not  do  to  argue  that  our  Courts  may  confine  their  search  to  those 
fifty  jurisdictions  united  externally  as  the  United  States  of  America.  These 
States  are  all  independent  legislative  sovereignties  in  criminal  matters,  and 
there  is  no  reason  for  ignoring  this  independence.  Nor  is  anything  gained 
by  stopping  at  the  boundaries  of  Anglo-Saxon  civilization,  with  its  common 
trend  of  legal  ideas  ;  for  there  are  within  the  British  dominions  some  sixty 
legislative  bodies,  more  or  less  autonomous  ;  so  that  the  search  for  criminal- 
ities might  involve  several  scores  of  codes.  Besides,  the  differences,  within 
our  own  nation,  of  legislative  policy  are  as  radical  as  any  within  this  larger 
field ;  New  South  Wales  and  England  probably  do  not  differ  so  much  as 
Maine  and  Texas,  or  Porto  Eico  and  Illinois.  If  we  say  that  there  is  never- 
theless a  practical  difference  of  safety  between  the  cases  of  him  who  has 
offended  against  the  laws  of  one  of  our  own  States  and  of  him  who  has  broken 
those  of  a  foreign  State,  and  that  this  difference  should  lead  us  to  take  the 
former  into  consideration,  one  sufficient  answer  is  that  extradition  treaties 
have  practically  abolished  the  hope  of  refuge  from  the  law.  "Denmark's 
a  prison  ?  Then  is  the  world  one ! "  To-day's  journal  chronicles  the  sail- 
ing from  England,  under  arrest,  of  a  man  who  is  charged  with  a  murder 
committed  nine  years  ago  in  Chicago;  and,  in  the  next  paragraph,  the 
granting  of  an  extradition-writ  for  a  convict  in  Sing-Sing,  charged  with 
embezzlement  in  France,  and  just  completing  a  long  confinement  for  crime 
in  this  country.  But,  more  than  this,  the  answer  is  that  a  radical  fallacy  of 
principle  underlies  the  assumption  that  the  Courts  of  one  State  may  con- 
sider the  effect  of  enforced  disclosures  as  creating  a  danger  of  prosecution  in 
another  sovereignty.  It  is  not  in  the  power  or  duty  of  one  State,  or  of  its 
Courts,  to  be  concerned  in  the  criminal  law  of  another  State.  For  the  former, 
there  is  but  one  law,  and  that  is  its  own.  The  boundaries  of  our  Constitution 
and  our  sovereignty  are  coextensive.  A  constitution  is  intended  to  protect 
the  accused  against  the  methods  of  its  own  jurisdiction  and  no  other.  The 
Court's  view,  as  well  as  its  functions,  should  be  confined  to  its  own  organic 

sphere.     Practical  considerations  also  deter.    The  Court  of  one  State  knows 
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nothing  of  the  policies  and  rules  of  other  systems ;  and  it  risks  error  and 
adds  great  burdens  in  attempting  to  master  them.  Further,  it  cannot  well 
know  the  real  probabilities  of  danger  of  prosecution  under  another  system ; 
for  it  would  need  to  know  what  means  and  motives  for  prosecution  there  ex- 
isted, what  likelihood  there  was  of  migration  thither  by  the  accused  or  of  his 
capture  when  arrived  or  of  his  involuntary  extradition,  and  what  the  probabil- 
ity was  of  the  discovery  and  employment  in  that  prosecution  of  the  disclosure 
now  desired.  Even  if  it  could  ascertain  these  elements  of  probability,  it  could 
not  define  any  workable  rule  for  measuring  them.  The  only  conceivable  rule 
would  be  that  when  an  act  was  by  any  possibility  capable  of  being  treated  as 
criminal  by  the  law  of  any  other  sovereignty,  the  privilege  should  protect  it. 
That  such  a  rule  should  be  seriously  suggested  seems  incredible. 

And  yet  this,  or  something  logicaUy  its  equivalent,  has  at  least  once  been 
proposed,  —  though,  fortunately,  without  success.  In  the  Federal  Supreme 
Court,  in  considering  the  question  how  far  a  Federal  statute,  giving  amnesty 
for  a  specific  offence,  expunged  the  offence  and  thus  nullified  the  privilege,  a 
minority  placed  their  argument  in  part  on  the  ground  that  the  same  act  might 
still  be  an  offence  in  another  jurisdiction  and  would  therefore  still  be  entitled 
to  protection  in  the  Federal  Court : 

1896,  Shiras,  J.,  with  Gray  and  White,  JJ.,  disseDting,  in  Broum  y.  Walker,  161  U.  S. 
591, 16  Sup.  644  :  *'  Another  danger  to  which  the  witness  is  subjected  by  the  withdrawal 
of  the  constitutional  safeguard  is  that  of  a  prosecution  in  the  State  courts.  The  same  act 
or  transaction  which  may  be  a  violation  of  the  interstate  commerce  act  may  also  be  an 
offense  against  a  State  law.  Thus,  in  the  present  case,  the  inquiry  was  as  to  supposed 
rebates  on  freight  charges.  Such  payments  would  have  been  in  disregard  of  the  Federal 
statute ;  but  a  full  disclosure  of  all  the  attendant  facts  (and,  if  he  testify  at  all,  he  must 
answer  fully)  might  disclose  that  the  witness  had  been  guilty  of  embezzling  the  moneys 
intrusted  to  him  for  that  purpose,  or  it  might  have  been  disclosed  that  he  had  made  false 
entries  in  the  books  of  the  State  corporation  in  whose  employ  he  was  acting.  These  acts 
would  be  crimes  against  the  State,  for  which  he  might  be  indicted  and  punished,  and  he 
may  have  furnished,  by  his  testimony  in  the  Federal  court  or  before  the  commission,  the 
very  facts,  or,  at  least,  clues  thereto,  which  led  to  his  prosecution." 

Against  this  argument  no  more  need  be  attempted ;  but  it  may  be  suggested 
that  its  exaggerated  structure  of  apprehension  of  foreign  prosecution  is  built 
upon  a  foundation  of  "  mights  "  and  "  mays  "  and  other  exiguous  possibilities 
so  elaborate  as  to  seem  unfit  for  practical  consideration  in  the  zealous  admin- 
istration of  justice.  The  opposite  view  has  been  expounded  in  the  following 
passages : 

1850,  Lord  Cramoorth,  V.  C,  in  King  of  Sicilies  v.  Wilcox,  7  State  Tr.  n.  s.  1049,  1068 : 
<*  Can  the  defendants  then  object  to  answer  that  which  might  subject  themselves  to  penal 
consequences  if  they  should  go  to  Sicily  ?  I  think  not.  The  rule  relied  on  by  the  defend- 
ants is  one  which  exists  merely  by  virtue  of  our  own  municipal  law,  and  must,  I  think, 
have  reference  exclusively  to  matters  penal  by  that  law,  —  to  matters  as  to  which,  if  dis- 
closed, the  judge  would  be  able  to  say,  as  matter  of  law,  whether  it  could  or  could  not 
entail  penal  consequences.  .  .  .  No  judge  can  know,  as  matter  of  law,  what  would  or 
would  not  be  penal  in  a  foreign  country ;  and  he  cannot  therefore  form  any  judgment  as 
to  the  force  or  truth  of  the  objection  of  a  witness  when  he  declines  to  answer  on  such  a 
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ground.  .  .  .  It  is  to  be  obserred  that  in  such  a  case,  in  order  to  make  the  discloeure 
dangerous  to  the  party  who  objects,  it  is  essential  that  he  should  first  quit  the  protection 
of  our  laws  and  wilfully  go  within  the  jurisdiction  of  the  laws  he  has  violated.  ...  I  am 
of  opinion  for  these  reasons,  in  the  absence  of  all  authority  on  the  point,  that  the  rule  of 
protection  is  confined  to  what  may  tend  to  subject  a  party  to  penalties  by  our  law." 

1896,  Browfiy  J.,  in  Broum  y.  Walkery  supra  (after  arguing  that  Congress  has  power  to 
enact  such  a  statutory  amnesty  to  apply  in  State  courts,  and  that  the  statute  in  question 
was  intended  as  a  general  one) :  '^  But,  even  granting  that  there  were  still  a  bare  possi- 
bility that,  by  his  disclosure,  he  might  be  subjected  to  the  criminal  laws  of  some  other  sover- 
eignty, that  [danger],  as  Chief  Justice  Cockburn  said  in  Queen  v.  Boyes,^  in  reply  to  the 
argument  that  the  witness  was  not  protected  by  his  pardon  against  an  impeachment  by 
the  House  of  Coomions,  is  not  a  real  and  probable  danger,  with  reference  to  the  ordinary 
operations  of  the  law  in  the  ordinary  courts,  but '  a  danger  of  an  imaginary  and  unsub- 
stantial character,  having  reference  to  some  extraordinary  and  barely  possible  contin- 
gency, so  improbable  that  no  reasonable  man  would  suffer  it  to  influence  his  conduct.' 
Such  dangers  it  was  never  the  object  of  the  provision  to  obviate." 

In  point  of  precedent,  three  different  eases  may  be  distinguished.  (1)  The 
act  may  be  criminal  in  another  court  or  system  of  law  in  the  same  jurisdic' 
tion  of  legislative  sovereignty ;  here  the  privilege  applies.^  (2)  The  act  may 
be  admitted  or  proved  to  be  actually  criminal  by  the  contemporary  laws  of 
another  and  independent  sovereignty ;  here  the  privilege  ought  not  to  apply, 
for  the  reasons  above  stated ;  but  the  precedents  are  not  harmonious.'  (3)  The 
act  may  not  be  admitted  or  proved  to  be  criminal  by  any  other  State's  law  or, 
if  thus  criminal,  to  have  been  done  so  as  to  make  the  claimant  of  the  priv- 
ilege actually  amenable  to  that  law ;  here  the  privilege  ought  certainly  to  be 
denied,  and  it  would  seem  that  any  Court  would  concede  this.^ 

§  2259.  Crime  of  a  Third  Person;  Offloers  of  a  Corporation  and  Public 
Officials.    It  is  obvious  that  the  criminal  act  of  a  third  person  cannot  be  the 


^  1  B.  ft  S.  311 ;  past,  §  2260. 

*  1749,  East  India  Co.  v.  CampbeU,  I  Yes.  Sr. 
246  (discorery  of  facts  rendering  a  defendant 
pnnishable  in  the  British  criminal  larisdiction  in 
Calcotta,  though  not  in  England,  neld  not  com- 
pellable) ;  1750,  Brownsword  v.  Edwards,  2  id. 
243  (discoTery  of  an  incestaons  marriage,  re- 
fused, incest  being  punishable  in  the  ecclesias- 
tical Court ;  "  the  general  rule  is  that  no  one  is 
bound  to  answer  so  as  to  subject  himself  to  pun- 
ishment, whether  [or  not]  that  punishment 
arises  bjr  the  ecdesiastical  law  of  the  land  '*). 

*  Privilege  denied:  1850,  King  of  Sicilies  r. 
Wilcox,  7  State  Tr.  w.  s.  104d,  1068  (discovery 
asked  firom  agents  of  a  revolutionary  govern- 
ment in  Sicily ;  their  exposure  to  pensJties  in 
Sicily,  held  no  ground  of  privilege);  1854, 
State  V,  March,  1  Jones  526  (answer  as  to 
perjurj[  in  Georgia,  compellable ;  "  our  Courts, 
m  administering  justice  among  their  suitors,  wiU 
not  notice  the  criminal  laws  of  another  State 
or  country'*  for  this  purpose);  1887,  State  v. 
Thomas,  98  N.  C.  599,  603,  4  S.  E.  518  (preced- 
ing  case  approved).  Privilege  affirmea:  1867, 
U.  S.  of  America  o.  McRae,'L.  R.  4  Eq.  327, 
339,  L.  K.  3  Ch.  App.  79,  87  (biU  for  account 
asainst  defendant  for  money  received  as  agent 
of  the  Confederate  States ;  plea,  that  the  de- 
fendant's property  was  liable  to  seisure,  and 


proceedings  were  pending  to  seize  it,  for  such 
agency,  by  act  of  the  U.  S.  Congress,  held  viUid, 
by  Woodi  V.  C. ;  King  of  Sicilies  v.  Wilcox, 
swfmjLt  distinguished,  because  here  the  existence 
of  the  foreign  law  and  the  actual  liability  under 
it  appeared  admitted  upon  the  record);  1828, 
U.  S.  V.  Saline  Bank,  1  Pet.  100  (biU  for  dis- 
covery, filed  in  the  U.  S.  District  Court  for 
Western  Virnnia,  against  stockholders  of  a 
Virfipnia  bank;  plea  allowed  that  an  answer 
would  subject  them  to  penalties  under  a  Vir> 
ginia  statute).  Undecided:  1881,  Power  v. 
EUis,  6  Can.  Sup.  1,  6. 

*  1896,  Brown  i;.  Walker,  161  U.  S.  591,  16 
Sup.  644,  as  quoted  supra.  In  this  case,  the 
question  arose  for  an  act  once  criminal  by  the 
Federal  law,  but  afterwards  given  statutory 
amnesty.  But  the  argument  of  the  minority, 
as  quoted  supra,  would  apply  equally  well  to 
any  act  that  had  never  had  the  remotest  taint 
of  criminidity  under  the  Federal  law ;  e.  g.  any 
bill  of  discovery  into  account-books,  even  if  no 
interstate-commerce  law  had  ever  existed,  might 
reveal  an  embezzlement  which  would  be  an 
offence  under  some  State  law  though  not  under 
any  Federal  statute;  so  that  the  minority's 
argument  is  logically  independent  of  the  special 
facts  in  Brown  u.  Walker. 
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subject  of  privil^ie  for  the  claimant^  It  is  also  plain,  on  the  other  hand, 
that  a  corporation,  when  discovery  is  sought  from  it  as  such,  is  to  be  equaUy 
protected  from  disclosure,  so  far  as  it  is  capable  of  committing  a  criminal  act.^ 
What  is  the  effect  of  these  two  premises  upon  the  questions  that  arise  when 
discovery  is  sought  from  an  officer  or  employu  of  a  corporation,  —  in  the  usual 
case,  by  a  demand  for  the  production  of  the  corporate  books  ? 

In  the  first  place,  the  employee  or  officer  cannot  refuse  to  produce  on  the 
ground  that  the  disclosure  would  affect  the  corporation.^  On  the  other  hand, 
where  the  corporate  misconduct  involves  also  the  claimant's  misconduct,  or 
where  the  document  is  in  reality  the  personal  act  of  the  claimant,  though 
nominally  that  of  tlie  corporation,  its  disclosures  are  virtually  his  own,  and 
to  that  extent  his  privilege  protects  him  from  producing  them.^  Finally, 
public  official  books,  being  the  property  of  the  State,  are  always  accessible  to 
its  representatives  and  usually  to  the  public ;  and  no  guilty  officer,  merely  by 
his  own  entries  in  them,  can  any  more  insist  on  privacy  than  if  he  were  to 
have  gone  to  the  judicial  records  and  there  inscribed  a  forgery.^ 


^  1850,  Kiug  of  Sicilies  v.  Wilcox,  7  State 
Tr.  N.  8.  1049,  1068  (Lord  Cranworth,  V.  C. : 
"  There  is  no  privilege  against  disclosing  mat- 
ter within  the  Knowleidge  of  the  party,  merely 
because  it  might  subject  other  persons  to  pun- 
ishment " ;  here,  persons  in  Sicily). 

*  1850.  King  of  Sicilies  r.  Wilcox,  uhi  supra, 
1062  (defendant  corporation  not  privileged  as  to 
a  breach  of  the  Foreign  Enlistment  Act,  because 
a  corporation  was  not  indictable  under  it) ;  1890, 
Lo^an  V.  R.  Co.,  132  Pa.  403,  408,  19  Atl.  137 
(pnvilege  held  applicable  to  corporations). 

•  1818,  Gibbons  v.  Proprietors  of  Waterloo 
Bridge,  5  Price  491  ("  a  clerk  to  the  defendants 
[a  corporation]  cannot  demur  on  the  ground 
that  his  principals  are  liable  to  penalties;  and 
his  answer  could  not  he  read  against  them '') ; 
1886,  U.  S.  Express  Co.  v,  Henderson,  69  la. 
40,  28  N.  W.  426  (similar). 

Distinguish,  however,  a  refusal  on  the  ground 
that  the  documents  are  not  within  his  control 
(ante,  §§  2193,  2211,  2219).  The  general  appli- 
cability of  the  privilege  to  documents,  as  well  as 
to  testimony  on  the  stand,  is  noticed  elsewhere 
(po•^  §  2264). 

«  1744,  R.  V.  Cornelius,  2  Stra.  1210  (infor- 
mation  against  justices  for  granting  licenses  for 
money;  inspection  of  the  corporate  books  not 
allowed);  1749,  R.  v.  Purnell,  1  W.  Bl.  37,  45, 
2  T.  R.  202,  note  (information  aeainst  the 
vice-chancellor  of  Oxford  University,  for  not  pun- 
ishing certain  offences ;  inspection  of  the  corpora- 
tion-books refused,  because  they  "relate  to  the 
defendant's  behaviour  as  a  member  of  a  particu- 
lar corporation '* ;  though  it  had  been  argued 
that  "  when  a  man  is  a  magistrate,  and  as  such 
has  books  in  his  custody,  his  having  the  office 
shall  not  secrete  those  books  which  another  vice- 
chancellor  must  have  produced");  1849,  R.  v. 
Granatelli,  7  State  'Fr.  n.  s.  979,  986  (secretary 
of  the  P.  &  O.  S.  N.  Co.;  refusal  to  produce 
documents,  on  account  of  their  tendency  to 
criminate  others  "for  whom  I  am  interested" 
and  himself,  sanctioned) ;  1898,  McElree  v.  Dar- 


lington,  187  Pft.  593,  41  AtL  456  (embezzlement 
by  the  president  of  a  corporation  ;  examination 
of  the  corporation-books,  not  protected  by  the 
defendant's  privilege). 

•  1701,  R.  V.  Worsenham,  1  Ld.  Raym.  705 
Hnforroation  against  custom-house  officers  for 
forging  a  custom-house  bond ;  custom-house 
books  not  compelled  to  be  produced ;  this  case 
and  R.  v.  Cornelius,  cited  supra,  with  the  ensu- 
ing one,  seem  to  have  turned  on  the  anoma- 
lous nature  of  some  of  the  offices  and  corporations 
in  that  century,  which  were  regarded  as  private 
rights  and  bodies,  although  to-day  they  would 
be  treated  as  public) ;  1704,  R.  v.  Mead,  2  Ld. 
Raym.  927  (information  ag^nst  defendant,  who 
with  eight  others  was  incorporated  as  highway 
surveyors;  surveyors'  books  not  required  to  be 
produced,  the  books  not  being  of  a  public  na- 
ture) ;  1836,  Bradshaw  v.  Murphy,  7  C.  &  P.  612 
(libel;  a  witness  having  custody  of  the  parish 
vestry-book  was  compelled  to  produce  it,  as  it 
was  required  by  statute  to  be  kept) ;  lU.  Rev. 
St.  1874,  c.  63,  §  6  (like  the  Mass.  statute  infra) ; 
1888,  State  v.  Smith,  74  la.  580, 584, 38  N.  W.  492 
(registered  pharmacist's  reports,  filed  as  required 
by  law,  admitted) ;  1888,  State  v.  Cummins,  76 
id.  133,  136,  40  N.  W.  124  (same) ;  1899,  Louis- 
ville &  N.  R.  Co.  V.  Com.,  106  Ky.  633.  51  S.  W. 
167  (criminal  prosecution  for  an  unlawful  rail- 
road charge ;  a  tariff-sheet  publicly  posted,  held 
not  a  private  document,  and  therefore  subject  to 
compulsory  production) ;  Mass.  Pub.  St.  1 882, 
c.  2,  §  30,  Rev.  L.  1902,  c.  3,  §  17  (no  "  official 
paper  or  record"  produced  by  a  witness  at  a 
legislative  hearing  is  to  be  within  the  privi- 
lege against  self-crimination) ;  1899,  People  v. 
Coombs,  158  N.  Y.  532,  53  N.  E.  527  (false 
vouchers  of  a  coroner  for  inquest  fees,  obtained 
by  subpoena  from  his  clerk,  held  not  within  the 
privilege ;  this  case  may  also  be  supported  under 
the  first  head) ;  1901,  State  v.  Donovan,  lON.  D. 
203,  86  N.  W.  709  (druggist's  record  of  sales, 
kept  under  statute,  receivable  to  charge  him 
with  illegal  liquor  selling,  being  a  public  book\. 
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§  2260.  FaoU  "  tending  to  Criminate.**  Most  criminal  acts  are  made  up  of 
two  or  more  subordinate  facts,  each  an  essential  part  of  the  completed  crime. 
For  example,  embezzlement  assumes  (1)  a  position  of  trust  or  employment. 
(2)  the  receipt  of  valuables  by  the  incumbent,  (3)  their  improper  disposal. 
So  also  arson  at  common  law  involves  (1)  the  existence  of  a  structure,  (2)  its 
use  as  a  dwelling,  (3)  the  setting  fire  by  the  accused,  (4)  a  destruction  of 
some  part  of  the  structure.  Again,  forgery  by  utterance  involves  (1)  posses- 
sion by  the  accused  (2)  of  a  certain  kind  of  document  (3)  false  in  its  nature, 
and  (4)  its  transfer  to  another  person.  In  all  these  instances,  no  one  of  the 
component  facts  constitutes  of  itself  the  crime,  and  yet  every  one  of  them 
must  be  established  in  order  to  establish  the  crime.  It  is  therefore  obvious 
that  unless  the  privilege  is  to  remain  an  empty  formula  easily  evaded,  its 
protection  must  extend  to  each  one  of  these  facts  taken  separately,  as  well  as 
to  the  general  whole.  It  would  be  immaterial  whether  the  evasion  consisted 
in  obtaining  from  the  witness  himself  all  these  component  facts  by  separate 
inquiries,  or  in  obtaining  one  such  fact  by  inquiry  of  himself  and  the  remainder 
by  other  proof ;  the  difference  would  be  merely  in  the  quantity  of  evasion  ;  for 
it  would  be  the  witness'  own  disclosure  which  still  would  be  essential  to 
complete  the  proof,  and  his  own  disclosure  would  thus  essentially  involve  a 
criminating  fact. 

Such,  and  no  more,  is  the  orthodox  and  traditional  doctrine  that  the  privi- 
lege covers  facts  which  even  **  tend  to  criminate  " : 

1750,  L.  0.  Hardwickey  in  Weaver  v.  Meaihy  2  Ves.  Sr.  108 :  "  Suppose  a  bill  for  dis- 
covery of  waste,  charging  the  defendant  to  be  tenant  for  life  and  that  he  committed  waste, 
and  praying  that  he  may  set  forth  and  discover  whether  he  is  not  tenant  for  life ;  he  may 
plead  [his  privilege]  to  the  discovery  whether  he  hath  committed  waste  or  not,  but  not 
whether  he  is  tenant  for  life  or  not.  ...  He  may  plead  to  discovery  of  the  act  causing  the 
f  orf eitura ;  but  this  is  not  a  plea  to  that,  but  to  discovery  of  the  estate.  There  never  was 
such  a  thing  heard  of.    Consider  how  far  it  would  go."  ^ 

1807,  L.  C.  Eldon,  in  Claridge  v.  Hoarey  14  Ves.  Jr.  59:  *'  A  defendant  has  the  right  to 
insist  that  he  is  not  to  be  compelled  to  answer,  not  oniy  the  broad  and  leading  fact,  but 
any  fact  the  answer  to  which  may  furnish  a  step  in  the  prosecution,  if  any  person  should 
choose  to  indict  him  " ;  here,  discovery  was  refused  as  to  a  transfer  of  stock  which  with 
other  facts  was  alleged  to  be  the  compounding  of  a  felony. 

1809,  L.  C.  Eldon,  in  Paxton  v.  Douglas,  16  Yes.  Jr.  239,  242,  19  id.  225:  <*  If  a  series 
of  questions  are  put,  all  meant  to  establish  the  same  criminality,  you  cannot  pick  out  a 
particular  question  and  say,  if  that  alone  had  been  put,  it  might  have  been  answered.  .  .  . 
He  is  at  liberty  to  protect  himself  against  answering,  not  only  the  direct  question  whether 
he  did  what  was  illegal,  but  also  every  question  fairly  appearing  to  be  put  with  a  view  of 
drawing  from  him  an  answer  containing  nothing  to  affect  him  except  as  it  is  one  link  in 
a  chain  of  proof  that  is  to  affect  him  " ;  here  the  inquiry  concerned  consideration  of  a 
bond. 

1827,  V.  C.  Leach,  in  Green  v.  Weaver,  1  Sim.  404,  430:  "[L.  C.  Eldon  in  Paxton  v. 
Douglas]  went  there  to  the  extent  of  stating,  not  only  that  a  man  should  not  make  a  dis- 

1  This  utterance  is  not  the  earliest  appear-  answer  the  circumstances,  althoagh  they  have 
ance  of  the  doctrine ;  it  had  been  reco^ized  by  not  such  an  immediate  tendency  to  criminate  "). 
the  aime  judge  shortly  before:  1749,  Kast  India  Moreover,  in  L.  C.  Macclesfield's  Trial,  in  1725 
Co.  V.  Campbell,  I  Ves.  Sr.  216  ("  If  a  defendant  (cited  doj^,  §  2261),  it  already  appears  in  fall- 
is  not  obliged  to  answer  the  facts,  he  need  not      fledged  form. 
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eoreiy  that  would  subject  himself  directly  to  penalty  or  crinuiuil  pitMecatioiiY  but  that 
erery  question  leading  incidentally  to  that  oondnsion  would  be  likewiae  equally  objec- 
tionable. Now  when  one  comes  to  look  at  that  as  a  proposition  unexplained,  one  cannot 
help  seeing  that  the  true  principle  of  a  bill  in  equity  is  that  eyery  statement  of  fact  in 
eyery  bill  ought  to  be  <  incidentally  leading '  to  the  same  conclusion,  ultimately,  as  the 
prayer  of  the  bill  does  lead  to ;  for  the  fact  is  either  conduciye  to  the  general  result  or  it 
is  unimportant  and  irreleyant.  But  I  take  Lord  Eldon  to  haye  meant  (and  which  per- 
haps is  not  very  fully  explained  in  the  report,  and  which  satisfied  my  mind  a  good  deal) 
not  that  eyery  fact  which  may  lead  to  the  effect  of  subjecting  a  defendant  to  a  penalty  is 
objectionable;  but  where  the  sole  gist  and  object  of  the  suit  is  to  oonyict  a  man  in  a 
penalty,  where  there  would  be  no  other  purpose  but  to  ha?e  relief  in  a  court  of  equity  on 
the  footing  of  penalty,  that,  as  a  Court  of  equity  does  not  relieye  on  penalty,  it  will  not 
giye  any  incidental  discoyery." 

1807,  Aaron  Burr's  Trials  Robertson's  Rep.  1, 208,  244;  treason ;  a  cipher  letter  was 
placed  before  the  witness,  who  had  been  secretary  to  the  defendant,  and  he  was  asked  by 
Mr.  McRae^  for  the  prosecution :  ^Do  you  understand  the  contents  of  that  paper?" 
Mr.  WiUiavu,  for  the  defendant :  **  He  objects  to  answer.  He  says  that,  though  that 
question  may  be  an  innocent  one,  yet  the  counsel  for  the  prosecution  might  go  on  grad- 
ually, from  one  question  to  another,  until  he  at  last  obtained  matter  enough  to  criminate 
him.  If  a  man  know  of  treasonable  matter,  and  do  not  disclose  it,  he  is  guilty  of  mis- 
prision of  treason.  .  .  .  The  knowledge  of  the  treason,  again,  comprehends  two  ideas,  — 
that  he  must  haye  [1]  seen  and  understood  [2]  the  treasonable  matter.  To  one  of  these 
points  Mr.  W.  is  called  upon  to  depose;  if  this  be  established,  who  knows  but  the  other 
elements  of  the  crime  may  be  gradually  unfolded  so  as  to  implicate  him?'*;  Marshall^ 
C.  J. ,  sanctioning  the  witness'  refusal :  *<  According  to  their  [the  prosecution's]  statement, 
a  witness  can  neyer  refuse  to  answer  any  question  unless  that  answer,  unconnected  with 
other  testimony,  would  be  sufficient  to  conyict  him  of  a  crime.  This  would  be  rendering 
the  rule  almost  perfectly  worthless.  Many  links  frequentiy  compose  that  chain  of  testi- 
mony which  is  necessary  to  conyict  any  indiyidual  of  a  crime.  It  appears  to  the  Court  to 
be  the  true  sense  of  the  rule  that  no  witness  is  compellable  to  furnish  any  one  of  them 
against  himself.  It  is  certainly  not  only  a  possible  but  a  probable  case  that  a  witness,  by 
disclosing  a  single  fact,  may  complete  the  testimony  against  himself,  and  to  eyery  effectual 
purpose  accuse  himself  as  entirely  as  he  would  by  stating  eyery  circumstance  which  would 
be  required  for  his  conyiction.  That  fact  of  itself  might  be  unayailing ;  but  all  other 
facts  without  it  would  be  insufficient.  While  that  remains  concealed  within  his  bosom,  he 
is  safe ;  but  draw  it  from  thence,  and  he  is  exposed  to  a  prosecution.  The  rule  which  de- 
clares that  no  man  is  compellable  to  accuse  himself  would  most  obviously  be  infringed  by 
compelling  a  witness  to  disclose  a  fact  of  this  description.  What  testimony  may  be  pos- 
sessed, or  is  attainable,  against  any  individual,  the  Court  can  neyer  know.  It  would 
seem,  then,  that  the  Court  ought  never  to  compel  a  witness  to  giye  an  answer  which  dis- 
closes a  fact  that  would  form  a  necessary  and  essential  part  of  a  crime  which  is  punishable 
by  the  laws." 

These  expositions  of  the  principle  have  ever  since  been  followed  without 
controversy.^  The  doctrine  may  therefore  be  defined  by  enumerating  three 
classes  of  cases.  It  plainly  does  not  apply  to  a  fact  which  merely  under 
some  conceivable  circumstances  may  form  part  of  a  crime  (for  any  fact  at  all 
may  conceivably  do  that,  —  for  example,  using  a  copy  of  the  Holy  Scriptures 
in  preaching  the  Gospel,  provided  a  law  against  heresy  were  in  force).  But 
it' applies  (1)  to  a  fact  which  is  relevant  to  an  inquiry  whose  sole  or  essen- 

*  1836,  Gljnn  v.  Houston,  I  Keen  329,  339     Chadwick,  22  L.  J.  Ch.  V.  s.  829  (Gieen  v. 
(Lord  Lanediue,  M.  R.,  approved  the  distinction     Weaver  approved), 
taken  in  Green  v.  Weaver) ;  1853,  Chad  wick  v. 
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tial  object  is  to  charge  a  crime  upon  the  claimant ;  or,  (2)  to  a  fact  which 
forms  an  essential  part  of  a  crime  now  desired  to  be  charged  against  the 
claimant  as  a  subordinate  purpose  in  the  inquiry ;  or,  (3)  though  no  crime 
is  desired  to  be  charged  against  the  claimant  for  any  purpose  whatever,  to  a 
fact  which  would  form  an  essential  part  of  a  crime  under  certain  circumstances, 
which  circumstances  for  practical  purposes  must  now  be  deemed  to  be  true 
of  the  claimant  The  first  class  includes  the  case  of  an  cbccvMd  in  b,  criminal 
case,  where  the  privilege  exempts  him  from  all  answers  whatsoever,^  and 
that  of  a  hill  in  equity  to  enforce  a  penalty,  where  the  privilege  exempts 
from  all  discovery,  even  on  incidental  points.^  The  second  class  includes  the 
ordinary  case  of  a  witness,  not  a  party,  against  whom  it  is  desired  to  prove 
a  crime  by  way  of  impeachment.  The  third  class  includes  those  cases  in 
which  the  proof  of  a  crime  is  no  part  of  the  cause  nor  of  the  purpose  of  the 
interrogator,  and  in  which  therefore  commonly  arises  a  difficult  question 
{post,  §  2271)  as  to  the  proper  person  to  determine  whether  the  fact  is 
part  of  any  crime  at  all.  The  necessity  for  this  last  question  is  due  to  the 
present  principle,  for  since  any  fact  may  theoretically  be  conceived  as  potm- 
tially  forming  part  of  a  crime  under  some  conditions,  and  since  the  privilege 
can  properly  be  enforced  only  on  the  theory  that  the  fact  is  part  of  a  crime 
under  the  actual  conditions  of  the  inquiry,  it  becomes  inevitable  to  make 
some  compromise  between  the^e  two  extreme  requirements. 

Apart  from  the  last  problem,  which  involves  another  aspect  of  the  principle, 
the  application  of  the  present  rule  obviously  turns  much  upon  the  various 
definitions  of  the  criminal  law  and  upon  the  special  facts  of  each  case  and  each 
witness.  It  may  be  noted  particularly  that  in  bankruptcy  proceedings  the 
English  Courts  had  apparently  driven  a  coach-and-four  through  the  privilege,* 

*  As  aniTenal  practice  concedes.  For  the  eration  was  held  properly  refused,  hecaose  the 
question  whether  at  least  the  question  may  he  put  latter  part  of  it  was  not  necessary) ;  1833,  Re 
to  him,  and  a  formal  daim  of  privilege  exacted.  Heath,  2  D.  ft  Ch.  214,  221  (questions  as  to  the 
Bee  poet,  §  2268.  bankrupt's  disposition  of  goods,  objected  to  as 

*  1820,  Thorpe  v.  Macanley,  5  Madd.  218,  criminating  him  in  respect  to  fraudulent  dis- 
229  (libel ;  discovery  refused  on  all  points,  where  position,  hdd  not  privileged ;  following  Ex  parte 
"the  sole  object  of  the  bill  is  to  prove  ...  the  Cossens) ;  1833,  Ke  -Smith,  ib.  230, 235  (similar; 
truth  of  the  criminal  charge;  every  question  the  words  of  the  statute  being  taken  as  an 
asked  must  necessarily  be  with  a  view  to  that  express  authorization) ;  1856,  R.  v.  Sloggett,  7 
end  and  tend  to  that  point") ;  1827,  Green  v.  Cox  Cr.  139,  before  five  judges  (privilege  recog- 
Weaver,  I  Sim.  404  (quoted  suf>ra) ;  1867,  Burton  nized  for  certain  matters);  1856,  R.  t\  Scott, 
V.  Yonnff,  17  Low.  dan.  379  {qui  tarn  for  penal-  1  D.  &  B.  47,  before  five  judges  (privilege  held 
ties ;  heM,  that  defendant,  being  sworn,  was  not  to  have  been  abrogated  by  statute  for  the  bank- 
bound  to  answer  any  questions  as  a  witness,  rupt ;  Coleridge,  J.,  diss.)  ;  1877,  Ex  parte 
'*  the  tendency  of  every  material  question  neces-  Scnofield,  L.  R.  6  Ch.  D.  230  (similar ;  but  the 
sarily  being  to  subject  him  to  penalties,"  and  exemption  still  applies  to  witnesses  in  bank- 
thus  it  became  merely  a  question  of  how  to  ruptcy  proceedings) ;  1892,  R.  v,  Erdheim,  2 
claim  the  privilege  most  conveniently  and  ex-  Q.  B.  260,  267  (R.  v.  Scott  followed) ;  1902,  Be 
peditionsly ;  Taschereau,  J.,  diss.).  X  Y.,  I  K.  B.  98  (the  debtor  may  be  examined 

*  The  bearing  of  the  principle  noted  ante,  at  large,  in  bankruptcy  proceedings,  by  the  peti- 
§  2257,  may  have  had  something  to  do  with  tioniue  creditor,  because  *'  since  1869  ...  it  is 
these  rulings :  1820,  Ex  parte  Cossens,  Buck  difiicuit  to  say  that  bankruptcy  proceedings  are 
Bkcy.  Cas.  531,540  (L.C.  Eldon:  "A bankrupt  in  any  sense  criminal").  The  statutory  am- 
cannot  refuse  to  discover  his  estate  and  effects,  nesty  {post,  §  2281)  may  affect  some  of  these 
.  .  .  [though]  that  information  may  tend  to  rulings.  For  a  few  intervening  cases  approving 
show  that  he  has  property  which  he  luis  not  got  R.  v.  Scott,  in  regard  to  eon/estione,  see  ante, 
according  to  law,^'  this  ieing  "  a  qualification  "  §  850.  For  the  Federal  bankruptcy  statute,  see 
of  the  general  rule;  bnt  a  question  whether  a  poet,  §§  2281,  2282. 

certain  Dond  was  received  for  an  illegal  consid- 
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long  before  the  modem  statute  of  1883*  had  expressly  nullified  it  For  other 
varieties  of  crimes  and  proceedings,  no  especial  difficulties  arise  and  no  gener- 
alizations seem  profitable.^ 

§  2261.  Facts  Fnmishlns  a  due  to  the  Disoorerj  off  Grtmiiia]  Facta^  It  is 
obvious,  from  the  illustrations  given  in  the  orthodox  definitions  of  the  fore- 
going principle,  that  the  notion  of  a  fact  "  tending  to  criminate  "  is  that  of  a 
fact  forming,  in  the  phrase  of  Chief  Justice  Marshall, "  a  necessary  and  essen- 
tial part  of  a  crime."  The  assumption  is  that  the  means  of  establishing  the 
other  parts  are  already  available  for  the  prosecution,  and  that  the  claimant's 
disclosure  of  the  missing  link  will  complete  the  chain  and  thus  in  effect 
criminate  him.  This  doctrine  about  "  tending  to  criminate  "  is  thus  merely 
a  logical  deduction  from  the  fundamental  principle 

But  the  phrase  has  also  been  wrenched  and  extended  in  a  certain  class  of 
rulings,  to  mean  much  more,  namely,  to  cover  facts  which,  though  colorless 


*  Pott,  §S  2281,  2282.  The  earlier  mling 
•eems  not  to  have  goae  go  far :  1793,  Chambers 
V.  Thompflon,  4  Brown  Ch,  C.  434  (bankniptcy ; 
privilege  allowed  tm  to  acta  of  bankruptcy  and 
intent  to  defraud,  bat  not  aa  to  the  tact  of 
trading). 

*  The  other  mlings  are  as  f oUows :  England : 
1750,  Wearer  v.  Meath,  2  Yes.  Sr.  108  (dis- 
covery of  the  fact  of  tenancy  for  life,  required, 
though  other  facts  would  show  a  forfeiture  of 
it);  1751,  Finch  o.  Finch,  ib.  491  (discovery  of 
fact  of  marriage  and  lawful  issue,  compelled  ;  *'  it 
does  not  tend  to  discovery  whether  he  cohabited 
with  any  woman,  if  he  should  answer  whether 
he  has  or  has  not  a  son  lawfully  begotten  *') ; 
1811,  Gates  i;.  Hardacre,  3  Taant.  424  (usury; 
a  question  whether  the  witness  had  before  this 
had  the  bill  in  his  possession,  held  privileged, 
as  a  "link  in  a  chain'') ;  1802,  Cartvrright  r. 
Green,  8  Ves.  Jr.  405  (taking  money  of  another) ; 
1828,  Maccallum  v.  Turton,  2  T.  &  J.  183,  192 
(sale  of  shares  of  a  dissolved  company,  held 
privileged  under  the  circumstances) ;  1833,  R. 
V.  Pegfer,  5  C.  &  P.  521  (question  whether 
witness  had  not  "said  that  he  committed"  an 
offence,  held  privileged) ;  1842,  Lee  u.  Read,  5 
Beav.  381,  385;  1850,  King  v.  King,  2  Rob. 
Eccl.  153,  156  (divorce  for  adultery) ;  1851, 
Short  V,  Mercier,  McN.  &  G.  205,  216  (stock- 
lobbing;  useful  opinion  by  L.  C.  Truro) ;  1864, 
Bunn  V.  Bunn,  4  De  G.  J.  &  S.  316  (fraudulent 
conveyance  under  the  statutes  of  Elizabeth ; 
held  that  the  penalty  and  forfeiture  clauses  of 
the  statutes  did  not  exempt  from  discovery  as 
to  the  mere  possession  of  such  a  deed) ;  Canada: 
1885,  Brown  v.  Hooper,  3  Man.  86  (examination 
as  to  a  fraudulent  conveyance,  prohibited) ;  1901, 
Hopkins  v.  Smith,  1  Out.  L.  R.  659  (discovery 
of  maintenance ;  where  the  whole  topic  is  crim- 
inal, the  party  may  refuse  to  answer  at  all) ; 
United  Statet :  Conn.:  1831,  Skinner  v.  Judson, 
8  Conn.  528,  535  (fraudulent  conveyance) ;  Ga: 
1853,  Higdon  v.  lieard,  14  Ga.  255,  258  (gam- 
ing) ;  1901,  Wheatley  v.  State,  114  id.  175,39 
8.  K.  877  (whether  the  witness  had  seen  defend- 
ant gaming,  held  not  privileged ;  four  judges 
disapproved  of  Higdon  v.  Heard,  but  the  con- 


currence of  five  was  neceasary  for  overroling 
it);  la. :  1880,  Taylor  v.  Mclrvin,  94  HI.  489, 
493  (bankruptcy);  Afe,:  1845,  State  r.  Blake, 
25  Me.  350,  353  (whether  he  had  admitted  that 
his  former  testimony  was  false,  senMe,  priv- 
ileged ;  but  not  whether  he  had  said  that  he 
would  testify  as  C.  told  him  to) ;  Man. :  1837, 
Com.  V.  Kimball,  24  Pick.  366,  369  (retailing 
liquor  unlawfully ;  questions  to  witnesses  as  to 

Imrchases  made  of  defendant,  held  not  privi- 
eged ;  '*  the  cases  depend  much  upon  their  own 
circumstances");  Minn.:  1868,  Simmons  v.  Hol- 
ster, 13  Minn. 249, 254  (libel);  Mo.:  1881,  State 
V.  Talbot,  73  Mo.  347,  359  (bigamy) ;  N.  H. : 
1855,  Cobum  v.  Odell,  30  M.  H.  540,  555; 
N.  Y.:  1830,  People  v.  Mather,  4  Wend.  229, 
252;  1832,  Bellinger  v.  People,  8  id.  595  (wit- 
ness not  compelled  to  state  what  she  swore  to 
on  a  prior  examination,  because  it  might  tend 
to  convict  her  of  perjurv) ;  1840,  Bums  v.  Kemp- 
shall,  24  id.  360,  4  flill  468  (usury);  1842, 
Cloyes  V.  Thayer,  3  HUl  564,  566  (usury) ;  1845, 
People  V.  Bodine,  1  Denio  281,  314  (like  Bel- 
lin^r  V.  People,  tupra) ;  1846,  Bank  v.  Henry, 
2  id.  155,  157  (nsurv) ;  1847,  Henry  v.  Salina 
Bank,  1  N.  T.  83,  86  (usnzy) ;  1894,  People  t;. 
Forbes,  143  N.  Y.  219, 224, 38  N.  £.  303  (murder 
by  poisonous  gas) ;  N.  C. :  1895,  Smith  v.  Smith, 
116  N.  C.  386,  21  S.  E.  196  (whether  the  wit- 
ness had  had  connection  with  the  defendant  in 
a  divorce  proceeding,  a  single  act  of  the  sort 
not  being  criminal,  held  privileged);  S.  C.: 
1819,  State  V.  Edwards,  2  N.  &  McC.  13  (chal- 
lenge to  a  duel) ;  1842,  Poole  v.  Perritt,  1  Spears 
128  (gaming);  Tenn.:  1860,  Lea  r.  Henderson, 
1  Coldw.  146,  149  (seduction);  Tex.:  1851, 
Floyd  V.  State,  7  Tex.  215  (rule  in  U.  S.  v.  Burr 
followed);  U.  S.:  1807,  U.  S.  v.  Burr,  U.  S. 
(quoted  supra) ;  1876,  Matter  of  Graham,  8  Ben. 
419  (gambling);  Va.:  1873,  CnUen  i;.  Com., 
24  Gratt.  624,  635  (duelling;  questions  to  a 
surgeon  in  attendance,  held  by  possibility  to 
involve  a  criminating  tendency);  Wyo.:  1899, 
Miskimmins  v.  Shaver,  8  Wyo.  392,  58  Pac.  411 
(compounding  a  felony ;  rule  of  U.  S.  v.  Burr 
adopted ;  Knight,  J.,  diss.). 
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in  themselves,  hy  possibility  may  furnish  a  clue  in  searching  for  other  facts, 
and  thus  lead  ultimately  to  the  extra-judicial  detection  of  the  criminal  fact 
and  its  subsequent  infra-judicial  proof  by  other  testimony.  How  widely  this 
differs  from  Chief  Justice  Marshall's  notion  may  be  seen  in  two  marked 
features.  (1)  By  this  interpretation  the  fact  ceases  to  be  a  ''  necessary  and 
€ssential  part  of  a  crime/'  and  becomes  merely  a  colorless  fact  having  no 
criminal  flavor  under  any  circumstances,  —  as  if  the  witness  be  asked  to  dis- 
close his  residence,  and  then  in  his  residence  be  found  a  man  who  discloses 
the  whereabouts  of  stolen  goods.  (2)  By  this  interpretation  the  relation  be- 
tween the  main  crime  and  the  fact  "  tending  to  criminate  "  is  not  a  logical 
and  inherent  one,  i.  e,  that  of  a  legal  whole  to  its  parts,  but  a  casual  and  ex- 
ternal one,  i.  e.  a  relation  consisting  in  the  probability  that  the  one  fact  will  so 
stimulate  the  ingenuity  and  fit  the  resources  of  certain  prosecuting  officials 
that  they  will  be  enabled  thereby  to  discover  the  other  fact,  which  otherwise, 
with  the  same  ingenuity  and  resources,  would  have  remained  undiscovered 
by  them.  The  thought  of  making  an  important  rule  of  law  turn  upon  so 
casual,  ephemeral,  and  unmeasurable  a  test  as  this  was  never  entertained, 
and  could  not  have  been,  by  so  wholesome  a  thinker  as  Chief  Justice  Mar- 
shall. It  was  reserved  for  latter-day  Courts,  who  treated  the  privilege  with 
morbid  delicacy,  and  were  disposed  to  expand  it  into  misty  attenuation,  to 
resort  to  this  meaning.  In  Counselman  v.  Hitchcock,  and  its  accordant  rul- 
ings, wherein  the  question  arose  whether  a  statute  prohibiting  the  subse- 
quent use  of  compulsory  self-incriminating  testimony  was  effectual  to  nullify 
the  privilege,  the  main  argument  against  such  a  statute's  efficacy  was  held 
to  be  this  same  interpretation,  i.  e.  that  the  privilege  protected  even  against 
facts  which  might  furnish  indirectly  a  clue  to  crime,  and  that  the  statute 
had  not  annulled,  and  could  not,  this  use  of  such  facts.  These  statutes,  and 
the  rulings  upon  them,  are  examined  in  their  place.^  It  is  necessary  here  to 
note  that  this  theory  of  the  scope  of  the  privilege  is  heterodox  and  unsound. 
It  had  in  fact  long  before  been  disposed  of,  without  regard  to  its  bearing 
upon  such  statutes.  The  issue  was  squarely  presented  in  rulings  upon  a 
claim  of  privilege  resisting  such  an  interrogatory  as  this:  "Who,  other 
than  yourself,  is  known  to  you  to  have  participated  in  a  crime  ? "  or  "  to 
have  been  present  at  its  commission?"  The  following  opinion  faces  the 
issue  firmly: 

1829,  McGirk,  C.  J.,  in  Ward  v.  State,  2  Mo.  120,  122:  "Was  the  witnees  right  in 
refusing  to  answer  the  question  on  the  ground  that  the  answer  would  implicate  him- 
self ?  The  record  shows  that  the  game  of  faro  is  played  with  cards,  by  one  person  as 
banker  against  any  number  of  persons,  each  person  playing  for  himself,  without  any  aid 
from  the  others,  against  the  banker ;  and  that  there  is  no  common  interest  among  those 
persons  playing  against  the  banker.  Thus  it  appears  that  each  player  against  the  bank 
is  separate  and  independent  of  all  others.  The  inquiry  made  by  the  grand  jury  is  '  Tell 
who  bet  at  the  game  of  faro,  not  naming  yourself.'  The  answer  of  the  witness  is  (sup- 
posing him  to  be  A)  that  *  if  I  tell  that  B,  C,  and  D  played,  it  will  be  either  full  or  par- 
tial evidence  that  I  played.'    This  is  the  whole  argument  of  the  case, — an  argument 

^  Post,  §  22S2. 
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which  I  think  is  totally  untenable  in  law  and  reason.  .  .  .  The  question  is, '  Who  did 
you  see  betting  at  faro  except  yourself  ?  It  is  believed  that  a  direct  answer  in  the  nega- 
tive to  this  would  be,  *  I  saw  no  one  bet  at  faro.'  This  answer,  I  think,  all  will  allow, 
does  not  accuse  him.  But  suppose  his  answer  must  be,  that  he  saw  B  bet  at  faro,  can  it 
not  be  true  that  though  B  bet,  yet  he,  the  witness,  did  not?  Does  the  mere  fact  that  one 
man  saw  another  commit  crime,  prove  in  law  or  reason  that  he  who  saw  the  crime  com- 
mitted was  a  participator  ?  .  .  .  But  in  this  case  it  is  said,  if  the  witness  is  bound  to 
tell  who  bet  at  the  game,  without  naming  himself,  then  those  persons  who  are  named 
will  be  examined  as  to  the  fact,  whether  he  bet ;  and  if  the  witness  is  not  compelled  to 
name  who  did  bet,  then  they  will  remain  unknown  to  the  grand  jury,  and  cannot  be  ex- 
amined whether  the  witness  bet.  I  understand  this  doctrine  to  be  grounded  more  on  the 
fear  of  retaliation  than  on  any  sound  principle  of  law.  Will  the  law  permit  a  man  to 
keep  offences  and  offenders  a  secret,  lest  the  offenders  should  in  their  turn  give  evidence 
against  him  ?  I  have  looked  into  the  cases  cited  at  the  bar,  and  I  am  unable  to  perceive 
any  principle,  in  any  of  them,  which  ought  to  vary  the  foregoing  opinion."  * 

The  rule  as  thus  expounded  is  in  accord  with  the  earliest  precedent  recogniz- 
ing the  doctrine  of  facts  "  tending  to  criminate," '  and  seems  to  have  been 
generally  accepted.*  Whatever  may  have  been  the  extent  of  the  subsequent 
misconception  in  the  cases  complicated  by  the  statutes  already  referred  to 
{pod,  §  2282),  the  tenor  of  the  principle  in  its  original  bearings  seems  plain. 


3.   Form  of  Diaolosure  protected. 

§  2263.  General  Principle.  In  the  interpretation  of  the  principle,  nothing 
turns  upon  the  variations  of  wording  in  the  constitutional  clauses ;  this  much 
is  conceded  (ante,^  2252).  It  is  therefore  immaterial  that  the  witness  is 
protected  by  one  Constitution  from  "  testifying,"  or  by  another  from  "  furnish- 
ing evidence,"  or  by  another  from  "giving  evidence,"  or  by  still  another  from 
"  being  a  witness."  These  various  phrasings  have  a  common  conception,  in 
respect  to  the  form  of  the  protected  disclosure.     What  is  that  conception  ? 


*  The  learned  judge  might  have  added  that 
the  whole  argument  opposed  bj  him  rested  on 
the  assumption  that  these  other  persons  not 
only  were  then  unknown  but  unsuspected,  and 
that  they  would  have  remained  unsuspected  ex- 
cept for  the  witness'  disclosure,  —  an  assumption 
which  is,  to  say  the  least,  an  exaggerated  one. 

'  1725,  Lord  Chancellor  Macclesfield's  Trial, 
16  How.  St.  Tr.  767,  920,  1146, 1150  (the  former 
iuciimbeut  of  a  public  office  was  asked  what 
was  the  greatest  price  for  which  it  was  illegally 
sold ;  this  was  held  a  privileged  question,  as 
involving  by  implication  his  own  complicity  in 
Kucii  a  transaction ;  the  question  "  whether  he 
kuowH  oi'  any  money  paid  to  the  Great  Seal 
by  any  master  in  chancery  **  was  also  held  priv- 
ileged, because  the  next  question  might  be 
wliether  he  was  himself  a  master;  but  the  ques- 
tion whether  he  knew  of  money  being  so  paid 
by  any  other  master  than  himself  was  held  not 
privileged). 

*  Eng. :  1S32,  R.  v,  Slaney,  5  C  &  P.  213, 
214  (libel ;  a  witness  was  not  compelled  to 
answer  whether  he  had  written  the  libel,  but 
was  compelled  to  answer  whether  he  knew  who 
did,  and  then  was  allowed  to  refuse  to  name  the 


person,  "  because  it  may  be  himself  ") ;  U.  S,  : 
1850,  Richman  i^.  State,  2  Greene  la.  532  (answer 
to  the  question  "  Do  you  know  of  any  person, 
other  tnan  yourself,  being  engaged  in  gam- 
ing, etc.  ?  "  held  compellable) ;  1861,  Printz  v. 
Cheeney,  11  la.  469  (answer  to  the  question 
"  what  he  knew  in  regard  to  any  person's  tear- 
ing down  and  carrying  away  the  property,"  held 
not  compellable);  1863,  State  v.  Duffy,  15  id. 
425  (answer  to  the  question  '*  if  he  knew  whether 
N.  D.  altered  a  bull,"  held  compellable;  the 
preceding  case  distinguished) ;  1829,  Ward  v. 
State,  2  Aio.  120,  122  (gaming;  quoted  sunra); 
1891,  Ex  parte  Buskett,  106  id.  602,  609,  17  S.  W. 
753  (like  the  preceding  case);  1880,  La  Fon- 
taine V.  Southern  Underwriters*  Ass'n,  83  N.  C. 
132,  141  (supplementary  proceedings  against 
an  insolvent ;  Ward  v.  State,  Mo.,  approved). 
Contra:  1891,  Minters  p.  People,  139  Ul.  363, 
365  (gaming ;  the  answer  to  a  question  whether 
he  hful  seen  others  playing,  held  not  compel- 
lable ;  but  on  the  erroneous  asiumption  that  the 
witness  himself  was  bv  his  own  testimony  a 
participant;  none  of  tlie  cases  on  this  point 
are  cited). 
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Looking  back  at  the  history  of  the  privilege  {ante,  §  2250)  and  the  spirit  of 
the  struggle  by  which  its  establishment  came  about,  the  object  of  the  pro- 
tection seems  plain.  It  is  the  employment  of  legal  process  to  extract  from 
the  person's  own  lips  an  admission  of  his  guilt,  which  will  thus  take  the  plS.ce 
of  other  evidence.  Such  was  the  process  of  the  ecclesiastical  Court,  as  opposed 
through  two  centuries,  —  the  inquisitorial  method  of  putting  the  accused 
upon  his  oath,  in  order  to  supply  the  lack  of  the  required  two  witnesses. 
Such  was  the  complaint  of  Lilburn  and  his  fellow-objectors,  that  he  ought  to 
be  convicted  by  other  evidence  and  not  by  his  own  forced  confession  upon 
oath.  Such,  too,  is  the  inference  from  the  policy  of  the  privilege  as  a  de- 
fensible institution  {antey  §  2251);  that  is  to  say,  it  exists  mainly  in  order 
to  stimulate  the  prosecution  to  a  full  and  fair  search  for  evidence  procurable 
by  their  own  exertions,  and  to  deter  them  from  a  lazy  and  pernicious  reliance 
upon  the  accused's  confessions.  Such,  finally,  is  the  practical  requirement 
that  follows  from  the  necessity  of  recognizing  other  unquestioned  methods  of 
procuring  evidence ;  for  if  the  privilege  extended  beyond  these  limits,  and 
protected  an  accused  otherwise  than  in  his  strictly  testimonial  status,  —  if, 
in  other  words,  it  created  inviolability  not  only  for  his  physical  control  of 
his  own  vocal  utterances,  but  also  for  his  physical  control  in  whatever  form 
exercised,  then  it  would  be  possible  for  a  guilty  person  to  shut  himself  up  in 
his  house,  with  all  the  tools  and  indicia  of  his  crime,  and  defy  the  authority 
of  the  law  to  employ  in  evidence  anything  that  might  be  obtained  by  forcibly 
overthrowing  his  possession  and  compelling  the  surrender  of  the  evidential 
articles,  —  a  clear  reductio  ad  absurdum.  In  other  words,  it  is  not  merely 
compulsion  that  is  the  kernel  of  the  privilege,  in  history  and  in  the  constitu- 
tional definitions,  but  testimonial  compulsion}  The  one  idea  is  as  essential  as 
the  other. 

The  general  principle,  therefore,  in  regard  to  the  form  of  the  protected  dis- 
closure, may  be  said  to  be  this :  The  privilege  protects  a  person  from  any 
disclosure  sought  by  legal  process  against  him  as  a  witness. 

§  2264.  Produotion  or  Inspection  of  Doouments  and  Chattels.  (1)  It  fol- 
lows that  the  j)roduction  of  documents  or  chattels  by  a  person  (whether  ordi- 
nary witness  or  party-witness)  in  response  to  a  subpoena,  or  to  a  motion  to  order 
production,  or  to  other  form  of  process  treating  him  as  a  witness  (i.  «.  as  a 
person  appearing  before  the  tribunal  to  furnish  testimony  on  his  moral  re- 
sponsibility for  truth-telling),  may  be  refused  under  the  protection  of  the 
privilege ;  and  this  is  universally  conceded.^    For  though  the  disclosure  thus 


^  1894.  Earl.  J.,  in  People  v.  Gardner,  144 
N.  Y.  119,  38  N.  E.  1003  ("The  main  purpose 
of  the  piOYision  was  to  prohibit  the  compnlsory 
oral  examination  of  prisoners  before  trial,  or 
upon  trial,  for  the  purpose  of  extorting  unwill- 
ing confessions  or  declarations  implicating  them 
in  crime  "). 

^  To  the  following  cases  add  those  concern- 
ing  corporations,  etc.,  cited  ante,  §  2259 :  Eng. : 
1749,  R.  V.  Purnell,  1  W.  Bl.  37,  45  (Lee,  C.  J.: 
"  We  know  no  instance  wherein  this  Court  has 


granted  a  rule  to  inspect  books  in  a  criminal 
prosecution  nakedly  considered") ;  1769,  Roe  v. 
Harvey,  4  Burr.  2484.  2489  (the  plaintiff  in 
ejectment  would  not  produce  a  deed  affecting 
his  title,  the  deed  being  "  in  Court,  or  at  least  in 
the  plaintiff's  power";  Lord  Mansfield  "ob- 
served that  in  civil  causes  the  Court  will  force 
parties  to  produce  evidence  which  may  prove 
against  themselves,  or  leave  the  refusal  to  do  it 
(after  proper  notice)  as  a  strong  presumption  to 
the  jury.  .  .  .  But  in  a  criming  or  pemu  cause, 
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wn^^  }^  otjC  ryral  ia  Ssm,  auui  dum^  :ae  JaeamenGi  or  charyg  he  alresdj 
irw  exiseeaea  asui  not  Jesied  ^  be  fiisc  vrnzeiL  aod  rppittd  b  j  a  tesdsuxiial 
o<  si:«e  penrva  rn  Rgpoofle  %  ^he  proecfli.  sclZ.  aa  jne  oh.  be  dr&wn  soon  of 
ar»^  prociHft  vhjcfa.  tr^aca  n.ni  as  a  vicaeai ;  beeanae  hi  Tfmxe  of  ii  Le  woold 
b^  at  any  ^i2ie  li^ihle  Uj  maka  caca  v«  ^he  aii^i^jrr  gf  andoisatiizirT  or  or^in 

f2j  It  foIl'^wH,  oa  trie  ether  IlbuI  diac  'iomraieiits  or  chatsels  ociained 
from  the  per^jii'i  ccntr:!  in£A«jic^  ^  bjs  j/  ^^tkov  ^j'liiut  iim,  At  'i  irik<uxt 

:t  ;  for  ol>- 


are  not  ia  the  .^cr^oe  of  the  i:riTLJe<E%  and  mar  be  aaeti  e^ 
▼>>nAlT  the  prcTjf  of  their  xiientl-T,  or  aTi:;hpnsiciqr.  or  och-^r  cinnunstances 
a/Eeetiag  th^oa,  mar  and  niTL?t  be  oiatie  bj  the  tasuz:i*:QT  of  other  persons^ 
without  anj  emplojmeiit  of  the  acc^ijed's  t^och  or  ttstisii.cial  respoosibilitT : 

J7I7,  Prvmcin's  TriaL  15  Bow.  Si.  Tr.  ^7.  9« :  i*«Trtt  J- :  •'I  ■B*«r  kaev  in  mj  lifa 
boi  wiiat  VM  ^kxvft  m  UkiA  ease  v»»  onfiaorLj  doce  izL  ttie  Iiki^  eaae.  ar^  cogi&K  to  be  done; 
aiMi  joa  <Mght  arj4  to  20  on  wua.  ciTceciTa  to  :be  jarr.  eodrUiiiin^ff  that  hs  papers  are 
wtobii  acui  thea  that  ti^jae  P^Kpcn  are  tarred  azaiiuc  kioL  Wii^^m  a  correBpocdeace  ia  cai^ 
md  OB  bj  I^tten,  oa^'ht  cher  uoC  to  be  aezzeii  ?  And  if  tcer  ^rcear  to  be  treasonable^ 
oogbt  tiM!j  oot  to  be  kepi  and  made  :ae  cf  acunat  hi  a  ? :  Cinnaeiu]fr  ^^ftwimu:  '*  I  have 
ooc  taid  aajthing  to  impeadi  the  le^alitj  of  what  wardcoe.  AH  I  aid,  aod  do  aaj,  ia 
that  the  evideofee  ts  from  the  papers  found  in  his  own  ctxaccdj.** 

18o6,  B^U,  J,,  in  .SV/zt«  t.  FlfiuL,  3<  X.  H.  <M:  "^  !:»  groond  ^of  the  objectioQ]  is.  father^ 
that  iDiormation  obtained  bj  nwana  of  a  tearek-warrant.  in  a  caae  not  aotborized  by  the 
Constitution,  is  not  competent  to  be  grven  in  eridecce;  because  it  has  been  obtained  by 
eotnjmUion  from  the  defendant  himaelf.  in  Tiolation  of  that  daoae  of  the  Coostitntioa 
which  prorides  that  no  person  shall  be  compelled  to  famish  eridence  against  himself. 
.  .  «  It  seems  to  ns  an  unfounded  idea  that  the  <fiacofeiies  made  bj  the  officers  and  their 
aiMtiAtaots,  in  the  execution  of  prooeaa,  whetiier  legal  or  ille^raL  or  where  they  intrude 
upon  a  man's  priTacy  without  any  legal  warrant,  are  of  the  nature  of  admissions  made 
under  dnrens,  or  that  it  is  evidence  furnished  by  the  party  himself  upon  compulsion.  The 
information  thus  acquired  is  not  the  admission  of  the  party,  nor  eridence  given  by  bim« 
In  any  s^nse.  The  party  has  in  his  power  certain  mute  witnesses,  as  they  may  be  called, 
which  he  endesTors  to  keep  out  of  sights  so  that  they  may  not  discloee  the  facts  which  he 
is  desirous  to  conceal*  By  force  or  fraud,  access  is  gained  to  them,  and  they  are  examined, 
to  see  what  eridence  they  bear.  That  eridence  is  theirs,  not  their  owner's.  ...  It  does 
not  seem  to  us  possible  to  establish  a  sound  distinction  betwem  that  case,  and  the  case  of 
the  counterfeit  bills,  the  forger's  implements,  the  false  keys,  or  the  like,  which  have  been 
obtained  by  similar  means.    The  eyidence  is  in  no  sense  his."* 

TtiiA  distinction  has  received  repeated  illustration  and  almost  universal  ac- 
cci;tancc,  in  a  variety  of  applications  to  documents  and  chattels  obtained  by 
search  or  seizure  independent  of  testimonial  process.^ 


tbA  i\i!',htu\%ni  is  serer  forced  to  produce  any 
eridsm*^,  tlioogh  he  shonld  hold  it  in  his  hands 
in  court'');  0,  S,:  1H96,  Lamton  v.  Boyden, 
\m  ill  013,  48  N.  Vj.  781  (privilege  applied  to 
drK'timeritH  rolled  for  by  demand  in  coart) ;  1890, 
l/'tfiui  f^  11.  (Jo.,  133  ra.  403,  40C,  409,  19  Atl. 
V,\l  (l\\nv(tyt^fy  of  pftpem  refused) ;  1892,  Boyle 
1^  HtriithuiAn.  146  Ta.  S55,  257,  274,  23  Atl.  397 
(dftfoiKlAMt  not  compellable  by  Nubpoenaor  Court 
or'li^r  to  tirodiire  hin  bouku  of  accoant) ;  1898, 
Kr  pnrl$  Wllwm,  39  Tpx.  Cr.  630,  47  8.  W.  996 
Cyrlvlli*((S  applied  to  the  production  of  docu- 


ments) ;  1885,  Boyd  v.  U.  S.,  116  IJ.  S.  616,  6 
Sap.  524  (cited  infra)  \  1896,  U.  S.  v.  Lead  Co., 
75  Fed.  94 ;  1902,  Be  Kanter,  117  Fed.  356  (privi- 
lege applied  to  documentary  proof  in  bankruptcy 
proceeoings) ;  1801,  State  v.  Sc^nires,  Tyler  Vt. 
147  (compnlsory  process  ordering  the  delivery 
of  a  client's  notes  in  his  attorney's  hands,  the 
notes  being  alleged  to  be  forged,  held  improper). 
*  1887,  Chastang  v.  State,  83  Ala.  29,  3  So. 
304  (defendant  was  arrested  under  a  warrant, 
but  resisted ;  on  disarming  and  searching  him, 
a  pistol  was  found;  admitted,  distinguishing 
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It  would  apparently  never  have  suffered  any  judicial  doubt,*  but  for  a 
modem  opinion,  in  which  (in  spite  of  a  protest  by  a  minority  of  the  Court)  the 
seeds  of  a  dangerous  heresy  were  sown.    In  Boyd  v.  United  States,^  an  order  for 


U.  S.  V,  Bojd,  tn/9-a,  since  "the  evidence  is  ob- 
tained without  requiring  the  defendant  to  do 
any  affirmatire  act");  1893,  Shields  v.  State, 
1(M  id.  35,  39, 16  So.  85  (similar) ;  1896,  Starch- 
man  r.  State,  62  Ark.  538,  36  S.  W.  940  (tools 
fonnd  by  officers  searching  defendant's  house, 
admitted) ;  1896,  State  v,  Griswold,  67  Conn. 
290,  34  AtL  1047  (papers  seized  in  the  defend- 
ant's house  during  his  absence,  held  not  privi- 
leged) ;  1882,  Franklin  v.  State,  69  Ga.  36  (shoes 
and  socks,  taken  by  officers  from  the  defendant's 
feet  without  objection  by  him,  held  admissible) ; 
1885,  Drake  v.  State,  74  id.  413  (clothing  taken 
off  the  defendant,  held  properly  admitted ;  the 
privilege  applies  "  when  a  person  is  sworn  as  a 
witness") ;  1888,  Woolfolk  v.  State,  81  id.  551, 
562,  8  S.  E.  724  (clothing  removed  from  de- 
fendant by  the  coroner's  order  at  an  inuueet, 
admitted ;  **  the  officer  has  a  right  to  do  so,   and 
the  discoveries  are  admissible) ;  1894,  Rusher  v. 
State,  94  id.  363,  367,  21  S.  £.  593  (money  dis- 
covered by  compelling  the  accused,  without  un- 
lawful violence,  to  pomt  it  out,  held  admissible) ; 
1895,  Hinkle  r.   State,  ib.   595,  21   S.  £.   595 
(evidence  obtained  from  an  accused  by  compul- 
sion out  of  court  is  not  within  the  privilege, 
except  where,  in  violation  of  the  confession-rule, 
"  a  substantive  preexisting  physical  fact  bearing 
directly  on  the  fruits  of  the  crime  has  been  dis- 
covered by  means  of  exciting  hope  or  fear"; 
here  the  discovery  of  stolen    money) ;    1896, 
Myers  v.  State,  97  id.  76,  25  S.  E.  252  (the  tak- 
ing of  a  pair  of  shoes  from  the  defendant  by  an 
officer  and  comparing  them  with  certain  tracks, 
held  not  a  violation  of  the  privilege) ;   1898, 
Williams  v.  State,    100  id.  511,  28  S.  £.  624 
(lottery-tickets  and  money  obtained  bv  a  search 
of  the  defendant's  house  and  person,  by  officers 
not  having  a  warrant,  held  admissible;  Boyd  v. 
U.  S.,  infra,  expressly  distinguished,  and  Gin  drat 
V.  People,  111 ,  followed) ;  1899,  Evans  v.  State, 
106  id.  519,  32  S.  £.  659  (a  police-officer  called 
to  queU  a  disturbance  found  the  defendant,  and 
compelled  him  to  give  up  his  pistol;  excluded, 
on   a    prosecution    for    carrying   a   concealed 
weapon ;  the  singular  distinction  is  taken  that 
such  evidence  is  madmissible  if  the  person  was 
not  at  the  time  in  legal  custody,  but  otherwise 
if  he  was) ;  1899,  Dozier  v.  State,  107  id.  708,  33 
S.  £.  418  (carrying  concealed  weapon;  that  the 
sheriff  searched  the  accused  without  meeting 
resistance,  and  fonnd  the  pistol,  admitted ;  Evans 
V.  State  distinguished,  since  there  the  defendant 
was  compelled  to  hand  over  the  pistol);  1891, 
Gindrat  v.  People,  138  HI.  103,  105,  27  N.  E. 
1085  (larceny;  articles  obtained  by  illegal  search 
of  defendant's  rooms  without  a  warrant,  ad- 
mitted ;  quoted  infra) ;  1892,  Siebert  v.  People, 
143  id.  571,  583,  32  N.  £.  431   (similar;  here, 
letters) ;  1894,  Trask  v.  People,  151  id.  523,  38 
N.  E.  248  (similar;  here,  papers);  19a3,  State 
V.  Stoffels,  89  Minn.  205,  94  N.  W.  675  (intro- 
duction of  liquors  illegally  kept,  possession  being 
obtained  by  a  search-warrant,  held  not  a  viola- 
tion of  the  privilege);  1895,  State  v,  Pomeroy, 


130  Mo.  489,  497,  32  S.  W.  1002  (lottery  tickets 
seized  by  officers,  without  a  search-warrant,  from 
defendant's  desk  and  on  his  person,  held  not 
privileged) ;  1902,  Russell  v.  State,  —  Nebr. 
—  ,  92  N.  W.  751  ^shoes  of  the  defendant,  fonnd 
in  the  county  jail  and  taken  therefrom,  ad- 
mitted); 1858,  State  v.  Flynn,  36  N.  H.  64 
(liquor  found  on  defendant's  premises  by  officers 
searching  under  a  warrant,  admitted ;  anoted 
supra) ;  1903,  People  v.  Adams,  176  N.  Y.  351, 
68  N.  £.  636  (policy  gambling ;  papers  seized  in 
the  defendant  s  office  under  a  search-warrant, 
and  used  partly  as  standards  of  handwriting  and 
partly  as  papers  forming  part  of  the  crime,  ad- 
mitted ;  Boyd  v.  U.  S.,  infra,  distinguished) ; 
1899,  State  v,  Mallett,  125  N.  C.  718,  34  S.  £. 
651  (books  already  seized  on  attachment,  ad- 
mitted) ;  1893,  State  v,  Atkinson,  40  S.  C.  363, 
372,  18  S.  E.  1021  (papers  taken  from  defend- 
ant's house,  in  defendant's  absence  and  without 
communication  to  him,  held  not  privileged); 
1893,  State  v.  Nordstrom,  7  Wash.  506,  509, 
35  Pac  382  (boots,  socks,  cap,  memorandum- 
book,  obtained  by  search  of  the  person,  held  not 
privileged);  1889,  State  v.  Baker,  33  W.  Va. 
319,  331,  10  S.  E.  639  (pantaloons  taken  off  by 
accused,  while  in  jail,  at  the  sheriff's  request  and 
handed  to  him,  held  not  privileged) ;  1902,  State 
V.  Edwards,  51  id.  220,  41  S.  £.  429  (larceny  by 
trick,  in  using  worthless  State  bank-notes ;  the 
notes,  seized  on  the  defendant's  person  by  the 
officer  arresting,  held  admissible,  quoted  infra). 
Distinguish  the  following:  1888,  R.  v.  Luce,  6 
Haw.  684  (under  a  statute  authorizing  a  search- 
warrant  to  discover  "articles  necessary  to  be 
produced  as  evidence  or  otherwise,"  held  that 
the  statute  did  not  apply  to  books  of  account 
of  the  accused ;  the  constitutional  question  not 
decided). 

Distinguish  the  question  whether  an  officer's 
entry  npon  a  party^  premises  or  seizure  of  a 
chattel,  for  preservation  as  evidence,  under  a 
warrant,  is  Vkjust\fiahte  trespass:  1895,  Newberry 
17.  Carpenter,  107  Mich.  567,  65  N.  W.  530  (im- 
pounding an  exploded  boiler  pending  trial  of 
the  liability  for  ttie  explosion). 

*  £xcept  that  the  fallacy  was  anticipated,  hj 
some  years,  in  an  utterance  of  Mr.  Justice  Cooley 
in  his  Constitutional  Limitations,  c  X. 

*  1885,  Boyd  w.  U.  S.,  116  U.  S.  616,  618, 
6  Sup.  437,  524  (information  for  evasion  of  cus- 
toms dues  by  fraudulent  invoicing ;  on  the  order 
of  the  trial  Court,  the  invoice  was  compelled  to 
be  produced  by  the  defendant  for  inspection  in 
court,  under  St.  June  22,  1874,  §  5  (quoted  ante, 
§  2219),  reauiring  production  on  motion,  and 
taking  the  lacts  to  oe  confessed  as  alleged,  in 
case  of  failure  to  prodnce ;  the  order  was  held 
unconstitutional,  under  the  Fifth  and  also  the 
Fourth  Amendments ;  the  present  case  was  held 
to  be  in  effect  a  criminal  proceeding,  and  the 
above  statute  apparently  held  void  so  far  as  its 
provisions  are  literally  applicable  to  "  all  suits 
and  proceedings  other  than  criminal";  Waite, 
C.  J.,  and  Miller,  J.,  diss.,  solely  to  the  extent 
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production  of  documents  involving  self-criminating  matter  was  properly  held 
to  be  within  the  privilege,  on  the  principle  of  par.  (1),  supra  ;  but  the  opinion 
of  the  majority,  speaking  obUer,  declared  the  privil^e  applicable  also  to  docu- 
ments obtained  by  officers'  search  or  seizure,  legal  or  illegal,  irrespective  of 
testimonial  process.  Incidentally,  it  may  be  noted  that  the  Constitution  (in 
the  Fourth  Amendment)  does  not  by  any  means  prohibit  searches  and  seizures 
as  such ;  but  only  "  unreasonable  "  ones.  Historically  (as  is  well  known)  it 
was  the  illegal  practices  of  "  general  warrants  "  (defeated  by  Wilkes'  great 
struggle  of  1763-65  and  by  Lord  Camden's  vindication  ®)  and  of  "  writs  of  assist- 
ance "  (eloquently  opposed  in  1761  by  Otis  %  against  which  the  various  Bills 
of  Rights  and  the  Federal  Fourth  Amendment  were  intended  to  provide  pro- 
tection.^ The  majority's  opinion  in  Boyd  v.  United  States  therefore  mis- 
treats the  Fourth  Amendment,  in  appplying  its  prohibition  to  a  returnable 
writ  of  seizure  describing  specific  documents  in  the  possession  of  a  specific 
person.  But,  apart  from  this  error,  the  radical  fallacy  of  the  opinion  lies  in 
its  attempt  to  wrest  the  Fourth  Amendment  to  the  aid  of  the  Fifth.  The 
'' intimate  relation  between  them,"  which  the  opinion  predicates,  must  be 
wholly  denied.  In  the  first  place,  the  two  doctrines  had  had  a  totally  differ- 
ent political  and  legal  history.'  Furthermore,  if  the  privilege  against  self- 
crimination  had  been  regarded  as  violated  by  seizures  of  papers,  it  is  singular 
that  this  principle  did  not  suffice,  without  anything  more,  to  defeat  the  prac- 
tice of  general  warrants  in  Wilkes'  controversy.  And  again,  if  it  had  any 
such  bearing,  it  would  have  protected  equally  against  all  warrants,  whether 
general  or  specific,  lawful  or  unlawful  Nor  can  we  suppose  that  the  framers 
of  the  Constitutions  and  Bills  of  Rights,  with  Wilkes'  pamphlets  and  Otis' 
speeches  fresh  in  their  memories,  could  have  believed  that  they  were  merely 
duplicating  one  principle  in  the  two  clauses  of  the  same  document  In  short, 
the  principles  of  the  Fourth  and  the  Fifth  Amendments  are  complementary  to 
■each  other ;  what  the  one  covers,  the  other  leaves  untouched.  In  the  second 
place,  the  only  bearing  which  the  Fourth  Amendment  can  be  conceived  to 
have  is  that,  in  case  of  a  seizure  under  a  warrant  violating  that  rule,  the 
seized  articles  come  before  the  court  as  illegally  obtained.  But  this  circum- 
stance of  itself  cannot  stand  in  the  way  of  their  use  as  evidence.  If  there 
was  ever  any  rule  well  settled  (until  the  opinion  in  Boyd  v.  United  States), 
it  was  this,  that  an  ill^ality  in  the  mode  of  obtaining  evidence  cannot  ex- 
clude it,  but  must  be  redressed  or  punished  or  resisted  by  appropriate  pro- 


of holding  that  the  Court's  order  was  not  for  a 
search  nor  a  seizure  and  therefore  not  within 
the  prohibition  of  the  Fourth  Amendment).  It 
is  ODYions  that  the  decision  of  this  case,  apart 
from  the  opinion,  was  correct,  nnder  par.  (1), 
supra, 

»  1763,  Wilkes'  Case,  19  How.  St.  Tr.  982, 
1381 ;  1765,  Leach  v.  Monej,  lb.  1001,  1027,  3 
Burr.  1692,  1742;  1765,  Entick  i^.  Carrington, 
19  How.  St  Tr.  1029, 1063, 2  Wils.  275 ;  Cooley, 
Constitutional  Limitations,  6th  ed.,  364;  May, 
Constitutional  Law,  c  11;  Campbell,  Lires  of 
the  ChanceUosB,  YI,  367. 


*  1761,  Pazton's  Case,  Qninc/s  Rep.  51 ; 
Cooler,  Constitutional  Limitations,  6th  ed.,  367. 

*  'this  sufficiently  appears  from  a  comparison 
e.  g.  of  the  BiU  of  Rtffhts  of  Virginia,  art.  10,  in 
1776,  and  of  the  DecIiBtfation  of  Rights  of  Ma8> 
sachusetts,  art.  14,  in  1780,  with  the  Fourth 
Amendment  to  the  Federal  Constitution,  a  decade 
later. 

*  That  of  the  Fifth  has  been  examined  in 
decaU  {ante,  §  2250).  That  of  the  Fourth  began 
a  hundred  years  later,  as  a  direct  sequence  of 
the  Wilkes  affair. 
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ceedings  otherwise  taken.'  There  is,  therefore,  no  respect  whatever  in  which 
the  principle  of  the  Fourth  Amendment  can  be  properly  invoked  in  applying 
the  principle  of  the  Fifth  Amendment  For  these  reasons,  judicial  opinion 
elsewhere,  since  Boyd  v.  United  States  was  decided,  has  generally  refused  to 
accept  its  pronouncement: 

1891,  Baker,  J.,  in  Gindrat  v.  People,  138  111.  103, 109,  111,  27  N.  E.  1085 :  "  That  which 
was  condemned  in  Boyd  v,  U.  S.  [cited  auprd]  was  the  enforced  production  by  the  parties 
to  the  criminal  case  of  evidence  against  themselves,  through  and  by  means  of  an  order 
made  by  the  Court  and  a  process  under  the  seal  of  the  Court,  issued  by  virtue  thereof. 
.  .  .  The  unconstitutional  and  erroneous  order,  process,  and  procedure  of  the  trial  Court 
compelled  the  claimants  to  produce  evidence  against  themselves,  and  such  order,  pro- 
cess, and  procedure  were  also  held  to  be  tantamount  to  an  unreasonable  search  and  seizure ; 
while  here,  and  in  the  other  cases  cited,  the  question  of  ill^^ity  was  raised  collaterally, 
and  the  Courts  exercised  no  compulsion  whatever  to  procure  evidence  from  the  defend- 
ants, and  neither  made  orders  nor  issued  process  authorizing  or  purporting  to  authorize  a 
search  of  premises  or  a  seizure  of  property  or  papers ;  but  simply  admitted  evidence  which 
was  offered,  without  stopping  to  inquire  whether  possession  of  it  had  been  obtained  law- 
fully or  unlawfully.  * ' 

1902,  Poffenbarger,  J.,  in  State  v.  Edwards,  51  W.  Ya.  220,  41  S.  £.  429  (admitting 
worthless  bank-notes  used  in  cheating,  and  seized  on  the  defendant's  person) :  <<  There  is 
such  a  thing  as  unreasonable  search,  which  the  law  will  not  permit.  But  where  a  man 
stands  charged  with  crime,  and  an  instrument  or  device  is  found  upon  his  person  or  in  his 
possession  which  was  a  part  of  the  means  by  which  he  accomplished  the  crime,  those  iu- 
stmments,  devices,  or  tokens  are  legitimate  evidence  for  the  State,  and  may  be  taken  from 
him  and  used  for  that  purpose.  If  it  were  otherwise,  the  pistol  with  which  a  murderer 
shoots  down  his  victim,  or  the  dagger  with  which  he  stabs  him,  inseparably  connected 
with  the  corpus  delicti,  and,  therefore,  competent  and  legitimate  evidence,  could  not  be 
taken  from  the  pocket  of  the  murderer  and  used  as  evidence  against  him,  for  the  reason 
that  they  belong  to  him  and  are  found  upon  his  person.  It  is  well  settled  that  a  person 
in  custody  on  a  criminal  charge  may  be  subjected  to  a  personal  search,  and  examination 
against  his  will,  in  order  to  discover  upon  him  evidence  of  his  criminality.  .  .  .  What  are 
these  old  papers  except  the  instruments,  as  effectually  used  in  closing  the  eyes  of  Dennison 
to  the  larceny  of  his  money  which  the  defendant  was  perpetrating  under  the  deception 
practiced  by  their  use,  as  a  burglar  uses  his  jimmy  to  break  open  a  safe? ''  ^® 

Nevertheless,  the  obiter  expressions  of  opinion  by  the  majority  in  Boyd 
"v.  United  States  have  led  a  few  other  Courts,  since  the  publication  of  that 
case,  to  adopt  its  erroneous  view  and  to  exclude  documents  obtained  by 
seizure. 


11 


*  This  principle  has  been  already  examined 
{ante,  §  2183). 

^*  The  cases  in  accord  have  been  placed  supra, 
note  2. 

u  1902,  State  V,  Height,  117  la.  650,  91  N.  W. 
935  (Boyd  v.  U.  8.  approved,  obiter;  cited  post, 
i  2265) ;  1903,  State  o.  Sheridan,  —  id.  ~  ,  96 
N.  W.  730  (goods  anlawfolly  taken,  on  a  search- 
warrant,  from  the  defendant's  premises,  for  the 
sole  purpose  of  obtaining  evidence  against  the 
defendant,  excluded ;  following  State  v.  Height) ; 
1902,  Blum  V.  State,  94  Md.  375,  51  Au.  26 
(false  pretences;  account-books  obtained  from 
a  constable  who  had  taken  possession  of  de- 
fendant's premises  under  an  attachment  issued 
for  a   receirer,  held    inadmissible;    following 


Boyd  V.  V.  S.) ;  1894,  People  v.  Spiegel,  143 
N.  Y.  107,  38  N.  E.  284,  semble  (Boyd  v,  U.  S. 
approved) ;  1897,  Hoover  v.  M'Chesney,  81  Fed. 
472  (a  seizure  hj  the  post-officials  of  mail  of  a 
person  supposed  to  be  infringing  the  law,  and 
Its  return  to  the  sender  or  the  dead-letter  office, 
held  a  violation  of  the  privilege);  1901,  State 
17.  Slamon,  73  Vt.  212,  50  Atl.  1097  (following 
Boyd  v.  U.  S.  on  both  grounds;  a  letter  im- 
properly taken  from  defendant  under  a  search- 
warrant  for  stolen  goods,  held  inadmissible  to 
impeach  the  writer,  a  witness  for  the  defend- 
ant; unsound,  because  the  privilege  certainly 
does  not  apply  to  documents  written  by  other 
persons). 


VOL.  IT. 
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Two  appanrDt  exeepdons  to  the  fint  biaiidi  of  the  rule  {mfra^  par.  (1)> 
maj  now  be  noted. 

(a)  Where  a  docttmeiit,  eren  thoo^  poaBCtrwJ  or  made  or  inacribed  br  the 
daimant  of  the  prmkge,  is  an  ofitial  dceument,  it  is  not  protected  bj  the 
ynvQegi^,  becanae  it  is  made  or  kept  by  him  as  an  official  holding  a  pablic 
tnut  and  is  thetefore  liable  to  inspection  at  any  time,  either  bj  the  proper 
aatborities  or  (as  in  most  cases)also  bjthe  public  at  laige  or  by  citizens  inter- 
ested. His  assumption  of  the  office  involTes  an  implied  undertaking  to  yield 
the  documents  of  the  office  to  all  inspection  duly  authorized.  The  judicial 
demand  for  its  disclosure  is  therefore  made  against  him  as  an  official,  and 
not  as  an  accused  person ;  and  his  status  as  the  latter  cannot  annul  or  over- 
ride bis  status  as  the  former.    This  distinction  seems  generally  accepted.'* 

(b)  Where  a  docununi  vrUhin  the  privilege  is  mthheld^  under  claim  of  privi- 
lege, no  in/ereiue  of  its  eatUenU  can  be  made  {post,  §  2272).  But  just  as  an 
inference  may  be  drawn,  in  spite  of  that  principle,  from  the  accused's  failure 
to  summon  witnesses  who  might  naturally  have  been  able  to  clear  him  if  he 
were  innocent,  so  a  similar  inference  may  be  drawn  from  his  failure  to  pro- 
duce documents  which  might  have  exonerated  him  if  innocent.^ 

§  2265.  Bodilj  Bacbibition.  If  an  accused  person  were  to  refuse  to  be 
removed  from  the  jail  to  the  court-room  for  trial,  claiming  that  he  was  privi- 
leged not  to  expose  his  features  to  the  witnesses  for  identification,  it  is  not 
difficult  to  conceive  the  judicial  reception  which  would  be  given  to  such  a 
claim.  And  yet  no  less  a  claim  is  the  logical  consequence  of  the  argument 
that  has  been  frequently  offered  and  occasionally  sanctioned  in  applying  the 
privilege  to  proof  of  the  bodily  features  of  the  accused.  The  limit  of  the 
privilege  is  a  plain  one.  From  the  general  principle  {arUe^  §  2263)  it  results 
that  an  inspection  of  the  bodily  features  by  the  tribunal  or  by  witnesses  can- 
not violate  the  privilege,  because  it  does  not  call  upon  the  accused  as  a  wit- 
ness, i.  e.  upon  his  testimonial  responsibility.  That  he  may  in  such  cases  be 
required  sometimes  to  exercise  muscular  action  —  as  when  he  is  required  to 
take  off  his  shoes  or  roll  up  his  sleeve  —  is  immaterial,  —  unless  all  bodily 
action  were  synonymous  with  testimonial  utterance;  for,  as  already  ob- 
served (arUef  §  2263)^  not  compulsion  alone  is  the  component  idea  of  the 
privilege^  but  testimonial  compulsion.  What  is  obtained  from  the  accused 
by  such  action  is  not  testimony,  about  his  body,  but  his  body  itself.^  Unless 
some  attempt  is  made  to  secure  a  communication,  written  or  oral,  upon 
which  reliance  is  to  be  placed  as  involving  his  consciousness  of  the  facts 
and  the  operations  of  his  mind  in  expressing  it,  the  demand  made  upon  him  is 
not  a  testimonial  one.  Both  principle  and  practical  good  sense  forbid  any 
larger  interpretation  of  the  privilege  in  this  application ;  and  healthy  judicial 
opinion  has  frequently  pointed  this  out  with  force : 

*•  The  CAMS  hare  been  placed,  for  co&ven-  *  The  theory  of  iuch  evidence  ("  real "  eyi- 

ience,  anle^  ft  2269.  dence)    has   elsewhere   been   examined  (ant€j, 

^  This  diBtioction  is  considered  in  dealing     §  1150). 
with  the  general  principle  applicable  to  infer- 
OUCM  ijK>^,  I  2278). 
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1876,  Rodman,  J.,  in  State  v.  Graham,  74  N.  C.  648  (admitting  evidence  of  a  compul- 
sory placing  of  the  aocnsed's  foot  in  a  track) :  ^  If  an  officer  who  arrests  one  charged  with 
an  offence  had  no  right  to  make  the  prisoner  show  the  contents  of  his  pocket,  how  could 
the  broken  knife  or  the  fragment  of  paper  corresponding  to  the  wadding  [alluding  to 
cases  cited]  have  been  found  ?  If  when  a  prisoner  is  arrested  for  passing  counterfeit 
money,  the  contents  of  his  pocket  are  sacred  from  search,  how  can  it  ever  appear  whether 
or  not  he  has  on  his  person  a  large  number  of  similar  bills,  which  if  proved  is  certainly 
evidence  of  the  scienter  f  It  an  officer  sees  a  pistol  projecting  from  the  pocket  of  a  pris- 
oner arrested  for  a  fresh  murder,  may  he  not  take  out  the  pistol  against  the  prisoner's 
consent  to  see  whether  it  appears  to  have  been  recently  discharged  ?  Suppose  it  be  a 
question  as  to  the  identity  of  the  prisoner,  whether  a  person  whom  a  witness  says  he  saw 
commit  a  murder,  and  the  prisoner  appears  in  Court  with  a  veil  or  mask  over  his  face ; 
may  not  the  Court  order  its  removal  in  order  that  the  witness  may  say  whether  or  not  he 
was  the  person  whom  he  saw  commit  the  crime  ?  Would  the  robber  whose  face  was 
marked  with  the  wards  of  a  key  have  been  allowed  to  conceal  his  identity  by  wearing  a 
mask  during  the  trial  ?  We  conceive  that  these  questions  admit  of  but  one  answer,  and 
that  is  one  consistent  with  the  general  practice." 

1892,  CoXf  J.,  in  U.  S,  v.  Cross,  20  D.  C.  365,  382  (admitting  a  measurement  of  the 
defendant  made  in  the  Marshal's  office)  :  '*  It  could  not  be  contended  that  the  knowledge 
of  the  size  or  height  of  a  man  acquired  in  any  other  way,  for  instance  by  a  tailor,  could  not 
be  used  when  at  the  time  it  was  not  taken  for  the  purpose  of  being  used  as  testiivony, 
and  it  seems  to  us  that  a  record  taken  as  this  was,  for  a  lawful  purpose  and  under  the 
rules  of  the  office,  might  be  made  use  of  afterwards.  It  does  not  seem  to  us  that  it  is 
compelling  the  defendant  to  give  evidence  against  himself,  although  some  cases  that  have 
been  cited  to  us  go  very  far  in  that  direction.  There  was  one  case  holding  that  it  was 
error  for  the  prosecuting  officer  to  compel  the  prisoner  in  court  to  put  his  foot  into  a  ves- 
sel  filled  with  mud  in  order  to  measure  it  and  identify  it.  That  is  well  enough.  It  was 
held  in  another  case  that  where  the  officer  compelled  the  defendant  to  put  his  foot  in 
certain  tracks  that  were  discovered,  in  order  to  identify  him,  that  was  wrong,  as  it  was 
compelling  him  to  give  evidence  against  himself,  and  evidence  of  that  kind,  so  secured, 
could  not  be  used.  We  think  that  is  going  very  far ;  it  is  rather  too  fine.  What  would 
be  the  consequence  if  such  evidence  should  be  entirely  excluded  ?  You  could  not  compel 
a  person  after  his  arrest  to  empty  his  pockets  and  disclose  a  weapon,  when  the  most  vital 
evidence  on  the  part  of  the  Government,  in  a  homicide  case,  is  the  possession  of  the 
deadly  weapon.  Could  you  not  compel  him  to  open  his  pocket-book  and  exhibit  papers 
that  might  be  conclusive  in  the  case  of  a  forgery,  or  anything  of  that  sort  ?  We  think 
that  officers  having  a  prisoner  in  custody  have  a  right  to  acquire  information  about  him, 
even  by  force,  and  that,  for  example,  when  his  photograph  is  taken  or  his  measurement 
taken,  it  is  simply  the  act  of  the  officers  and  is  not  compelling  him  to  give  evidence 
against  himself." 

Of  the  cases  which  thus  fall  within  the  privilege,  those  of  requiring  an 
utterance  of  voice  for  identification,  or  an  inscription  of  handwriting  to  be 
used,  or  of  a  pointing  out  of  places  or  articles  (the  act  of  pointing  out  being 
offered  as  an  admission),  are  perhaps  safely  within  the  line  of  protection. 
The  use  of  the  accused's  utterances  for  forming  a  witness'  opinion  as  to 
sanity  is  a  dubitable  case  only  when  compulsion  has  been  resorted  to.^    The 


*  1890,  People  v.  Kemmler,  119  N.  Y.  580, 
24  N.  £.  9  (testimony  of  physicians,  sent  for  the 
parpose,  and  based  on  an  observation  of  the 
accased's  mental  condition  while  in  jail,  held 
admissible);  1901,  People  v.  Molineax,  168  id. 
264.  61  N.  E.  286  (specimens  written  by  a  de- 
fendant, when  ander  suspicion  of  a  crime,  bat 
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volnntarily,  at  the  request  of  the  prosecuting 
attorney,  held  admissible  against  him);  1886, 
Johnson  v.  Com.,  115  Pa.  369,  373,  395,  9  Atl. 
78  (defendant  called  upon  by  prosecution  to 
repeat  certain  words  to  enable  his  voice  to  be 
identified;  privilege  doubted,  but  held  waived 
by  assent) ;  1886,  Spronse  v.  Com.,  81  Va.  374, 


f  ri^A         rklVlLlf^E  ATiAlSiT  5ZUF-€?,rvr: RATIOS:      Zaip.  LXITia 


CUT   r,^.I   ''^r^itzze ;   ■ /"i  Wi.-r%   :b^   t-iSuinif-cT,  :i:i^-l   ^~r-    :iz.ier   >t:il. 


al*<*  V/  w^'r-ft^ii^  dr-hn^  Lj  trial,  ani  ir  U  't  «.:iie  mA:r.:a:".ei  ili:  Le  ::i-it 
o  ,  *:ff.  \f9  tr.^  0.%^  a>ra.:^%t  L::^  of  fc:*!::^:/^-  enrLitisd  It  a  vi.liii,»i  :  rle 
»*tr.r<t-/  prlvllr:^}*!:.*  Xo  do-iht  other  •If^atl-na  icat  be  o:z.2eiTeii  in.  wli.a 
tfi^  tvo  ^riu,\i,'jA  f/i^ntft  wiih  entire  indepen  ir:a?e.  Xochii^z  b:i-  siiCTcrsi  a 
of  prir.';.;,I^  and  cor.fi^Ion  of  practical  rulr:3  can  ler^il:  frcsi  an  arte^ipt  to 
pf»j^:.'AV;  an  anaVj^nr  and  relationship.  The  s-jle  reladorLship  is  f::in  i  in  :he 
general  *p;rit  of  yro*j^Xlfm  and  caution  which  our  le^  sTstem  shows  t^waris 
an  a/^^c  .*ei  fc ut  th«  spirit  ia  equally  resp^^jnsible  for  the  rule  alout  rea5.>n- 
ahle  dofibt,  the  rule  about  eorjm$  ddidi^  the  rule  about  lists  uf  wiuiesses.  and 
5ieveral  othem  peculiar  to  criminal  cases ;  and  there  is  no  m>>n;  reason  fcv 
linking  the  privilege  with  the  one  than  with  the  others, —  there  is,  indeed, 
ysm  reMfm,  since  the  privilege  is  intended  as  well  for  witnesses  as  for 
parties  defendant' 

4    Mode  and  BBeet  of  Clafnring  tba  Privilege. 

§  2268.  Ofimiiialiiig  Qnestioiis  not  forbidden ;  Imyoper  rv  ■  ■  ith  ■— <»«»<^w 
to  Cbaxaoter,  distingaisliod.  (1)  The  privflege  is  merely  an  option  of  refusal, 
nr/t  a  prohibition  of  inquiry.  Hence,  when  an  ordinary  tcitn^ss  is  on  the 
stand,  and  a  criminating  fact,  relevant  to  the  L^sue,  is  desired  to  be  proved 
through  him,  the  question  may  be  asked, and  it  is  for  him  then  to  say  whether 
he  will  exercise  the  option  given  him  by  tiie  law.  It  cannot  be  known  before, 
hand  whether  he  will  refuse.  Besides,  to  prevent  the  question  would  be  to 
convert  the  option  into  a  prohibition.  This  principle  would  seem  incapable 
of  dispute.^  But  it  sometimes  is  involved  in  confusion,  because  the  fact 
inquired  about  in  the  question  may  of  course  be  irrelevant  or  otherwise  for- 
bidden by  some  rule  of  law,  and  thus  a  ruling  upon  the  admissibility  of  the 
fact  may  sometimes  tend  to  be  confused  with  a  ruling  upon  the  compulsori- 
ness  of  the  answer,  for  example,  in  the  impeachment  of  a  witness  by  cross- 
examination  to  character,  he  may  be  asked  whether  he  stole  from  his  last 
emj^loyer,  and  this  fact  might  for  that  purpose  be  held  inadmissible  (a/i/ •, 
982-987),  though,  even  if  it  were  admissible  to  be  asked,  it  might  still  Ihj 


*  Tlu'^HO  rjmtrtmtM  lietw(M)n  the  two  nia,v  be  ^  Yet  a  ^reat  jadge  has  here  ased  lancniAgo 
mu'U  illiiHirAt<Ml  in  the  prercdentH  coiicerain^  likely  to  mislead:  1872,  Coolev,  J.,  in  (>ale  '-. 
the  Application  of  thf*  nitifeKHion-rule  to  testi-  People,  26  Mich.  157,  160  (commentinc:  on  the 
tiiony  on  oath  {ante,  ^^  849-850).  trial  Coart's  allowance  of  a  question,  while  telU 

*  For  opinions  rniikitifl;  dear  the  distinction  ing  the  witness  that  he  had  the  option  to  decline 
h<*twof'n  the  privilfg(!«rule  and  the  confession-  to  answer:  "When  the  judge  sustained  the 
rule,  Mff)  tliowe  of  C/amplwll,  C.  J.,  in  R.  v.  S<*ott,  questions,  he  decided  in  effect  that  t!)ey  werd 
1  I)<«arM.  &  H.  47  (1 856),  Seldcn,  J.,  in  Hendrick-  proper  to  be  put  and  answered  " ;  no  authoriiies 
son  V.  I'fopln,  10  N.  Y.  3;)  (1854),  and  in  People  cited). 

V.  McMahou,  15  id.  386  (1857). 
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privileged  from  answer.  The  confounding  of  these  two  things  has  occurred 
most  often  in  dealing  with  the  waiver  of  the  privilege  {post,  §  2277).  Here 
it  is  enough  to  note  that  the  privilege  always  presupposes  that  the  fact 
inquired  about  is  a  proper  one  and  that  its  propriety  has  been  assumed  or 
otherwise  determined : 

1878,  James,  L.  J.,  in  AUhwen  ▼.  Labouchere,  L.  R.  3  Q.  B.  D.  654,  660 :  "  Nobody 
was  ever  allowed  to  object  to  a  relevant  question  because  that  question  tended  to  crizni- 
nate  himself.  He  might  object  to  answer  it,  bat  it  was  never  a  ground  of  demurrer  to 
an  interrogatory  or  a  ground  for  striking  it  out,  that  the  answer  might  involve  him  in  a 
crime." 

1865,  Porter,  J.,  in  Great  Western  Turnpike  Co.  ▼.  Loomis,  32  N.  Y.  127, 138 :  "  Strictly 
speaking,  there  is  no  case  in  which  a  witness  is  at  liberty  to  object  to  a  question.  That  is 
the  office  of  the  party  or  of  the  Court  The  right  of  the  witness  is  to  decline  an  ansujer^ 
if  the  Court  sustains  his  claim  of  privilege.  When  the  question  is  relevant,  it  cannot  be 
excluded  on  the  objection  of  the  party,  and  the  witness  is  free  to  assert  or  to  waive  his  privi- 
lege. But  when  the  question  is  irrelevant,  the  objection  properly  proceeds  from  the  party, 
and  the  witness  has  no  concern  in  the  matter  miless  it  be  overruled  by  the  judge.*' 

Accordingly,  it  is  universally  conceded  that  the  question  may  be  put  to  the 
witness  on  the  stand  ;  ^  and  the  same  rule  applies  to  interrogatories  in  a  bill 
of  discovery,  both  in  ordinary  chancery  practice  and  under  modem  statutory 
interrogatories  to  the  adverse  party.'  Whether  the  refusal,  in  case  of  written 
interrogatories  of  discovery,  should  be  by  plea  or  by  demurrer  or  by  answer 
has  been  a  much  mooted  question,  depending  on  the  orthodox  technicalities 
of  pleading  in  chancery.* 


«  1881,  Power  v.  EUis,  20  N.  Br.  40,  6  Can. 
Sap.  1,  7,  8  (Taschereaa,  J.,  diss.);  1845,  Short 
V.  State,  4  Harringt.  568;  1835,  Macarty  v. 
Bond,  9  La.  351,  356 ;  1830,  Fries  v.  Bmgler,  12 
N.  J.  L.  79  ;  1826,  Southard  v.  Uexford,  6  Cow. 
254,  259 ;  1838,  People  i;.  Abbot,  19  Wend.  192, 
195;  1896,  State  v.  Butler,  47  S.  C.  25,  26,  24 
S.  E.  991. 

>  Eng.:  1809,  Paxton  v.  Douglas,  16  Yes.  Jr. 
239  (L.  C.  Eldon  :  "  The  objection  is,  not  to  the 
qaestioD,  but  to  answeriDg  it ") ;  1821,  Ex  parte 
BurltoD,  1  Gl.  &  Jam.  30,  Leach,  V.  C;  1855, 
Osbora  v.  London  Dock  Co.,  10  Exch.  698; 
1856,  Chester  v.  Wortley,  17  C.  B.  410;  1862, 
Bartlett  v.  Lewis,  12  C.  B.  n.  s.  249,  259  (Erie, 
C.  J.,  and  Willes,  J.,  took  the  ground  that  the 
sitnation  was  analogous  to  that  of  putting  a 

Question  on  the  stand,  but,  further,  that  tney 
id  not  object  to  the  possibility  that  the  party  s 
refusal  might  lead  to  the  jury's  drawing  infer- 
ences, post,  §  2272 ;  Keating,  J.,  took  €he  more 
correct  ground  that  "  we  are  not  to  assume  that 
he  cannot  answer  them  without  admitting  his 
guilt  or  that  he  will  claim  protection  from  an- 
swering them  " ;  the  prior  contrary  cases  infra 
were  repudiated) ;  1868,  McFadzen  v.  Liverpool, 
L.  R.  3  Exch.  279;  1878.  Fisher  v.  Owen,  L.  R. 
8  Ch.  D.  645,  656  ("  Where  an  interrogatory, 
although  tending  to  criminate,  is  put  for  the 
purpose  of  establishing  a  definite  fact  upon 
which  the  party  interrogating  relies,  then  that 
party  is  entitled  to  have  the  oath  of  the  person 
interrogated,  either  in  answering  the  interroga- 


tory or  in  asserting  his  privilege  not  to  answer  **) ; 
1878,  Allhusen  v.  Laliouchere,  L.  R.  8  Q.  B.  D. 
654, 660, 666 ;  1879,  Webb  v.  East,  L.  R.  5  Exch. 
D.  23 ;  1897,  Spokes  v.  Hotel  Co.,  2  Q.  B.  124, 
131  (the  objection  must  be  taken  *'in  answer, 
and  not  as  an  objection  to  the  putting  of  the 

auestion  " ;  here,  a  summons  to  make  an  affi- 
avit  as  to  what  relevant  documents  he  had). 
The  following  earlier  rulings  are  therefore  out- 
lawed :  1822,  Schultes  v.  Hodgson,  1  Add.  105, 
110  (following  literally  the  Stat.  13  Car.  II,  ante, 
§  2250,  the  oath  is  not  even  to  be  "  tendered,*' 
in  the  ecclesiastical  court) ;  1861,  Tupling  v. 
Ward,  6  H.  &  N.  749  ("  Without  laying  down 
any  general  rule,  we  think  that  in  cases  of  this 
kind  [libel],  it  would  be  unfair  to  submit  ques- 
tions which  a  party  is  clearly  not  bound  to 
answer'';  compare  par.  (8),  infra). 

In  the  following  cases  interrogatories  were 
on  this  ground  disallowed :  1856,  Thornton  v, 
Adkins,  19  Ga.  464  (by  express  statute) ;  1882, 
Simpson  v.  Smith,  27  Kan.  565,  578  (by  two 
judges  to  one;  answers  in  a  deposition,  claim- 
mg  privilege,  may  be  suppressed). 

*  The  following  cases  deal  with  this  question : 
En/j. :  1742,  Baker  v.  Pritchard,  2  Atk.  387, 389 ; 
1789,  Williams  v,  Farrington,  3  Brown  Ch.  C. 
38;  1818,  Curzon  v.  De  la  Zouch,  1  Swanst.  185, 
192;  1818,  Attorney-General  v.  Brown,  ib.  265, 
294,  305 ;  1828,  Fleming  r.  St.  John,  2  Sim.  181 ; 
U.  S.:  1839,  Atterberry  v.  Knox,  8  Dana  Ky. 
282 ;  1828,  Salmon  v.  Clagett,  3  Bland  Ch.  Md« 
125,  144;  1828,  Wolf  v.  Wolf,  2  H.  &  G.  385^ 
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Art  '«5  eiBU'jJU^'.'u*?:  *h1ji  «jct j*-Jis:*i  ,a  -^  ^ui^  jrruc^iifc     Tia 


Ifcfef  '^»  ;-.*  ';r</»*v-«*;:u:v;:A%'.&  j.ct  life  ^'3fts:2rjc:i  wijci  i  aocld  in*  j»:r  «2tt 

tl*^  (/fV;*d'jri^  </yv>I  //t-;r  Lstve,  ai  iu  cLii^  eSfect,  the  eic^ihasuir^  of  kis 
rtfftij^l^  kh//%'A  h*f  rrf*iii<sr^  ao4  ti.a«  tbe  indirect  sn^gtazxxi  ci  ihjt  infer- 
^jt^'A  i^UM  \i^m  Ivrta  wLy;h  L«  u  prXected  bj  aaocLer  aspect  of  the  prin- 
f'A\fUi  ( f^/Uft,  I  2272;.  ^^;  Bj  U^  express  tencs',  in  most  jmisdictioos,  of  the 
nUiiuUf  unalityisiii  t\tH  accused,  be  is  declared  to  be  a  competent  witness 
^at  bi*  //Wfi  re^|ii^t,  but  not  otlierwise"  (aai^,  §§  488,  579>  Whether  this 
f^/f  w  '/f  w^/rd«  wa«  f^tifften  with  a  view  to  ita  present  bearing  can  only  be  sur- 
miM*A  ;  t/ttt  it#  ^vid/nd  effect  ia  to  forbid  the  calling  of  the  accoaed  hj  the 

('//)  Vtff  a  jffi/riy'^Ufend/inl  in  a  ^'t^  ^^zim^  having  a  criminal  fact  oa  ita 
f/»/^  uwiUf  i\\ti  nnHntum  ariaea  whether  his  situation  ia  to  be  asaiinilated  to 
ihii  ttffuntr  or  i\ui  ktter  case  above  mentioned  Xone  of  the  reasons  applica- 
hUi  Ut  iUti  laWtr  r,iiHii  (except  perhaps  the  third)  have  force  here ;  and  it  would 
iiuiThftfrtt  m'Mu  that  the  technical  right  of  the  plaintiff,  to  call  the  opponent 
ftN  a  witri<5MH  and  question  him  until  it  appears  that  the  privil^e  will  be 
i\xi*.Tt\m*A\,H\M)\\\i\  b«  (umvAtAiiiX  to  oj^erate.*  The  same  rule  should  apply  to  an 
ordinary  vntmMM  called  in  a  case  plainly  involving  his  crimination^ 

I  22MI  Judga's  Warning  to  the  Witnaaa.  It  is  plausible  to  argue  that  the 
witiutNM  mIioiiM  bo  warno<l  and  notified,  when  a  criminating  fact  is  inquired 

fINd;  tMftU,  lliivHtfitMfrotiCo,r>.nrKMlAll,<10N.K.  *  1855,  Bovle  v.  Wiieman,  10  Exck.  647, 

tiu'f.  ym;  InAu,  ('(irrliir  v.  H.  (Uh,  48  id.  321,  653  (libel,  the  defendant  objected  to  being  sworn, 

tv/1,  fl.'to;  INhi,  M'lhtyro  v.  Mnndaii,  16  John,  on  the  present  CTonnd;  held,  that  be  mnst  be 

AUil  I  iN'iy,  LivliiKHton  If.  IIiirriN,  3  Pftigo  N.  Y.  vwom,  and  could  object  npon  being  asked  qnes- 

hun,  ti'Mi\  \nill,  JlrowiiAll  v,  ('tirtiit,  U)  id.  310.  tiont);  1867,  Burton  r.  Young,  17  Low.  Can. 

(!<Mti|ifirii  iUtt  priicLicn  for  privileged  commnni-  879,  iemble  (cited  an/tf,  §  2260). 
i<mMiiiim  tiDlwfihh  nttnffn'tf  nnti  rtltitU,  jHmt^  |  2321.  ^  1886,  Ex  parte  Stice,  70  Cal.  51,  53, 11  Pac. 

•  tint  Mm  rollowltig  ruling  goeii  too  far:  1901,  459  {}\\ie  the  next  case) ;  1892,  Eckstein^s  Peti- 

'I'tiwii  (Niinii'll  V,  Ownnn,  61  H.  C.  92,  39  H.  E.  tion,  148  Pa.  509,  516,  24  All.  63  (a  witness  is 

IM4  (IttntliiiMiiy  itf  a  dufdiidant,  nut  aslclng  to  be  not  exempted  from  being  sworn  because  incrim- 

nwut'it,  but  nol  iilijouling,  htld  improporljr  taken),  inating  qaestions  are  likely  to  be  aiked). 
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about^  that  he  has  by  law  an  option  to  refuse  an  answer;  and  this  view 
was  often  insisted  upon,  a  century  ago,  by  the  leaders  at  the  Bar : 

1783,  l(Lr.  Bearcroft,  arguing  in  Bembridge's  Trial,  22  How.  St.  Tr.  143  (for  the  de- 
fence) :  **  It  is  true  he  was  examined  in  a  mode  of  inquiry  in  which  it  was  not  improper 
perhaps,  to  examine  him ;  but  it  cannot  be  dpubted  that  the  persons  who  did  examine 
him  saw  that  the  questions  that  they  put  upon  that  occasion  tended  to  criminate  the  per- 
son under  that  examination.  What  does  your  lordship  do  in  that  situation  ?  What  does 
every  judge  do,  even  down  to  the  lowest  justice  of  the  peace,  even  to  committee-men 
upon  elections,  wheneirer  a  question  of  that  sort  is  asked  of  a  witness  ?  '  Stop ;  under- 
stand that  you  are  at  your  own  discretion  whether  you  will  answer  that  question  or  not ; 
you  need  not  accuse  yourself.'  The  law  of  £ngland  is  that  no  man  is  bound  to  accuse 
himself;  and  the  man  who  administers  that  law  best  always  takes  care  to  give  that 
caution." 

1794,  Mr.  ErMne,  in  Waifs  Trial,  23  How.  St.  Tr.  1265  (for  the  defence) :  <'  I  conceive 
it  to  be  of  all  things  the  idlest  and  most  superfluous  to  recognize  as  a  principle  of  law  that 
a  witness  is  not  to  answer  a  question  that  might  criminate  himself,  without  at  the  same 
time  warning  him  what  might  or  not  be  a  question  where  the  answer  might  criminate 
himself." 

But  there  are  opposing  considerations.  In  the  first  place,  such  a  warning 
would  be  an  anomaly ;  it  is  not  given  for  any  other  privilege ;  witnesses  are  in 
other  respects  supposed  to  know  their  rights ;  and  why  not  here  ?  In  the 
next  place,  it  is  not  called  for  by  principle,  since,  until  the  witness  refuses,  it 
can  hardly  be  said  that  he  is  compelled  to  answer ;  nor  is  it  material  that  he 
believes  himself  compelled,  for  the  Court's  action,  and  not  the  witness'  state 
of  mind,  must  be  the  test  of  compulsion.  Again,  the  question  can  at  any 
rate  only  be  one  of  judicial  propriety  of  conduct,  for  no  one  supposes  that  an 
answer  given  under  such  an  erroneous  belief  should  be  struck  out  for  lack  of 
the  warning.  Finally,  in  practical  convenience,  there  is  no  demand  for  such 
a  rule ;  witnesses  are  usually  well  enough  advised  beforehand  by  counsel  as 
to  their  rights  when  such  issues  impend,  and  judges  are  too  much  concerned 
with  other  responsibilities  to  be  burdened  with  the  prevision  of  individual 
witnesses'  knowledge ;  the  risk  of  their  being  in  ignorance  should  fall  rather 
upon  the  party  summoning  than  the  party  opposing. 

Nevertheless,  it  is  plain  that  the  old  practice  was  to  give  such  a  warning, 
when  it  appeared  to  be  needed.^  But,  as  general  knowledge  spread  among 
the  masses,  and  the  preparation  for  testimony  became  more  thorough,  this 
practice  seems  to  have  disappeared  in  England,  so  far  at  least  as  any  general 
rule  was  concerned.^  In  this  country  both  the  rule  and  the  trial  custom 
vary  in  the  different  jurisdictions.^    No  doubt  a  capable  and  painstaking 


1  1725,  L.  C.  Macclesfield's  Trial.  16  How. 
St.  Tr.  S50  (Mr.  Solicitor  General :  "It  is  oar 
duty  that  he  should  not  be  surprized  into  a 
question  that  may  sabject  him  to  a  pnnish- 
ment.  .  .  .  We  onght  to  let  him  know  that  an 
answer  to  the  question  may  subject  him  to 
a  prosecution'');  1783,  Mr.  Bearcroft,  quoted 
supra;  1809,  L.  C.  Eldon,  in  Lloyd  v.  Passine- 
ham,  16  Ves.  Jr.  59,  64  ("The  practice  formerly 
was  that  the  judge  told  the  witness  he  was  not 
bound  to  answer  the  question"). 


*  1809,  L.  C.  Eldon,  in  Paxton  v.  Douglas, 
16  Ves.  Jr.  239,  242  ("Now,  it  appears  to  be 
understood  that  he  may  waive  the  objection  and 
proceed  if  he  thinks  proper ;  and  in  general  it  is 
left  to  his  own  discretion  ") ;  1854,  Parke,  B.,  in 
Att'y-Gen'l  v.  Radloff,  10  Exch.  84,  S8  ("I 
think  that  a  witness  ought  to  make  the  objection 
himself'). 

3  1896,  Dunn  v.  State,  99  Ga.  211,  25  S.  E. 
448,  semble  (caution  is  not  required);  1896, 
B>epablic  t;.  Parsons,  10  Haw.  601,  606  (the 
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;  <",    Cv-^z-iB^   C-  X-  ia  i^-  ▼.  iTai^cfe.  25  L.  T.  £L 

iMr4A  «^,4f>tr94r.  ar..^:  *A«tr)(  <mu1  hie  !u>  ca^K  of  %npiaaal     If 
MMMC^  v.;id^  ft«(  MH  ^7«s»  kin  evi-i^^ce;  i£  ocMnqseBee  a€ 

jf/w  -  /S  ">#  v^wp^^r.t  £or  h;fli  nA  mo  one  eaiCL** 

)<l^.  S^M/f^  C  X«  i'j  Cy/fe9  r.  Tiafer,  %  H'.W  9M.  ^fifi:  "  The  pnvijege 
e'./M.  "',j  t/f  \f^  fntutm^  WTJ>  wuf  iake  adruisa^  of  it 
/yr4^^  V/  UAiiif  in  a  eaHM  wk^sre  b«  u  prrrilcged,  it  is  a 
^>^rt  ^x)  U^  vflM«i.    Tb«  lstt«r  maj  slac«d  o«t  aad  be  ffimhtrd  ior 
i»«7  ^if/Mit ;  f/fil  tbe  ]Wtf  has  m>  figiit  to  interfere  or  eoapsazn  of  tbe 
t^  ^Aki^ni^  a  tkte  Oymt  a^joved  tbe  pnriiege  in  a  eate  wfaeie  the 
\^fm0t*  intm^H  wiifain  tbe  role,  aa  tbe  [qowreiainifi i ng]  putj  vocU  tfaen  be 
4^it0fd  €4  hia  U»XttDf/oj/* 

(i)  ft  ihWrnn,  where  the /Mriy  and  the  m^iien  are  «paraie /irrwiu,  that 
th<;  wiinhnn  rritwt  be  left  to  make  the  claim  for  himself,  and  the  calling  party 
tfiny  n//t  make  it  for  him;'  furthermore,  that  the  party's  coonsel  may  not, 
HM  HUf:h,  give  public  warning  of  the  privily  to  the  witness  or  require  the 
jfj/lge  Uf  <\t>  m  ;^  and^  finally,  that  the  calling  party  has  no  ground  for  com- 

O/firt  tn  wA  \nmtl^  to  itMruet) ;  1900,  Bdeo  v, 
IV/|;)4t,  IM  If)  HZn,  r»6  S.  K.  40«  ("when  focb 
Ut*i»try  \m  Ut  i)¥H  «xt«nt  (A  his  right  to  refiue] 
Ik  friM/1^  hjf  iSm  witnaM,  it  in  tbe  dntj  of  tbe 
l/Vfttft,  t//  wlmtn  bifn**);  I^7«,  Majo  v.  Ma.jo, 
1 1<^  MiMHi,  TMP,  *M  {"  It  in  within  tbe  difcretion 
iA  th«  <'nur%,  and  th«  twoiil  metier,  to  adviie  a 
w}tn«'#f  thMi  h«  ill  fi'/t  U^ttna  t^>  crirainate  him- 
iK'lf,  wh#;f«i  it  »\rptMrn  tiWMmMj  to  potect  the 
r\y^\tUk  Iff  th#!  witiMMii ") ;  \H^i,  Janrnn  v.  8cam- 
iii'iii,  2'^  S,  ir  2W^  3iK)  C'  The  Conrt  will  fre- 
#|tj4Willy  int'^rfirii  and  inform  the  witnesii  of  his 
yrhWfp^^**) ;  IHUa,  Taylor  v.  Woo<l,  2  Edw,  Ch. 
'^i  (thu  (Umri  should  s^lviiMi  the  witness) ;  1S42, 
Kilfdi  tf,  HroWM,  a  W,  k  H.  395,  400  ("the 
ii'l^it  oii^ht  iff  11/1  vine  the  witnoM  of  his  privi- 
t^it""}',  \HH),  Hmilh  v,  (Inm,  12  Vt.  401,  493 
("  Oflifinrily  "  Un  Mhotild  ho  told  of  hisprivilcf^e, 
wh'ui  it  U  llkidv  U)  apply);  1899,  Kmery  v, 
H»»i(ji,  101  Win.  «27.  7H  N.  W.  145.  That  the 
/;«/////  riiiiiiot  ohjcrt  for  la^'k  of  an  instrnction  is 
iir»i|i'Ml  fmt,  I  '^270.  note  2. 

»  AVi//./  IH70,  It.  r,  KliigUko,  22, L.  T.  R. 
w,  n.  /l-'lft  (ipioUd  «M/mi) ;  f/.  .S*. ;  AlaHka  C.  C.  P. 
1(100, 1  ft7A  {uiioiM\  itntf,  |}  2y.'i2) ;  IH91,  Lothrop 
i«.  KolHirtM.  In  ('old.  UM).  254,  27  Pac.  698; 
190/1,  lliirr  v.  I'sopjn,  .'10  Id.  522,  71  Pnc.  392; 
I900|  Holsu  V.  Psuplo,  184  111.  338,  56  N.  £. 


I 


408;  1902,  Xew  York  life  Ins.  Co.  r.  P^onle,  195 
id.  430,  63  N.  £.  264;  1884,  Soatfa  Bend  r. 
HaidT,  98  Ind.  577,  583;  1892,  Cliftoo  r. 
Gnoger,  86  Is.  573,  575,  53  N.  W.  316;  1869, 
Foster  v.  People,  18  Mich.  266,  271;  1876, 
White  9.  State,  52  Miss.  216,  225 ;  1830,  Fries  o. 
Bmgler,  12  N.  J.  L.  79;  1826,  Southard  v.  Rex- 
ford,  6  Cow.  254,  259  C'  It  is  a_per80iial  priri- 
lege  ODly'*);  1842,  Clojea  v.  Thaver,  3  Hill 
564,  566;  1843,  Ward  r.  People,  6  i(L  144, 146; 
1845,  People  r.  Bodine.  1  Deoio  281.  314;  Or. 
Annot.  Code  1892,  §  847  (qaoted  ante,  §  2252) ; 
1895,  Ingersol  v.  Mc Willie,  87  Tex.  647.  30 
8.  W.  869 ;  1869,  State  v.  Olin,  23  Wis.  30%  319. 

A  corporation  maj  of  course  claim  by  its 
officers :  1897,  Vlrry  v.  World  Newspaper  Co., 
17  Ont.  Br.  387.  Compare  tbe  role  for  docu- 
menu  of  a  corporation  {ante,  §  2259). 

*  £ng. :  1826,  Thomas  v,  Newton,  M.  &  M. 
48,  note  (L.  C.  J.  Tenterden  wonld  not  allow 
counsel  to  object  or  argue  as  to  tbe  privilege) ; 
1831,  R.  V.  Adey,  1  Mo.  &  Rob.  94  (L.  C.  J. 
Tenterden :  **  The  privilege  is  that  of  the  wit- 
ness, not  of  the  party  ;  and  I  think  therefore 
that  counsel  have  no  right  to  interfere  for  the 
purpose  of  excluding  au  examination  to  which, 
as  against  their  client,  there  is  no  objection  ") ; 
[/,  S. :  1903,  Barr  v.  People,  —    Colo.  —  ,  71 
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plaint  if  the  privilege  is  erroneously  held  inapplicable  and  the  answer  com- 
pelled.^ It  would  seem,  however,  that  the  opposing  party  would  have  ground 
for  complaint,  if  the  opposite  error  were  committed  and  the  answer  erro- 
neously suppressed ;  because  in  the  former  case  the  error  would  have  the 
effect  merely  of  admitting  facts  concededly  relevant,  while  in  the  latter  case 
it  woidd  have  the  effect  of  excluding  relevant  evidence.* 

(2)  Where  the  party  and  the  mtness  are  identical,  it  would  seem  that  the 
same  results  must  follow ;  i.  e.  neither  can  the  counsel  make  claim  on  the 
party-witness'  behalf,*  nor  can  an  error  in  denying  the  privilege  be  com- 
plained of  by  the  party  for  the  purpose  of  overthrowing  the  proceedings  in 
the  cause ;  for,  in  his  capacity  as  a  witness,  he  must  employ  the  course  ap- 
propriate to  a  witness.  But  most  Courts  would  probably  decline  to  accept 
this  conclusion  in  the  latter  respect.^ 

§  2271.  "Wlio  may  Determine  the  Claim ;  Judge  and  Witness.  Plainly,  and 
by  all  principle,  the  judge  at  a  trial  is  to  pass  upon  the  application  of  rules 
of  evidence  and  to  determine  incidental  questions  of  fact  upon  which  their 


Pac.  392  (the  party  cannot  require  that  the 
jadge  instruct  the  witness) ;  1837,  Com.  v. 
Shaw,  4  Cash.  594  (sastainiug  the  trial  judge's 
refusal,  on  demand  by  the  party  as  matter  of 
right,  to  inform  the  witness  of  his  privilege) ; 
1859,  Com.  V.  Howe,  13  Gray  26,  31  (similar) ; 
1833,  Taylor  i;.  Wood,  2  Edw.  Ch.  94  ("The 
counsel  of  the  parties  have  no  ri^ht  to  interrupt 
the  examination  by  advising  a  witness  that  he  is 
not  bound  to  answer  the  question  " ;  yet,  if  the 
witness  desires  to  decline,  he  may  apply  to  the 
party's  counsel  for  advice) ;  1896,  State  v.  Kent, 
5  N^  D.  516,  67  N.  W.  1052;  1899,  State  v. 
Ekanger,  8  id.  559,  80  N.  W.  482 ;  1896.  State 
V.  Bufler,  47  S.  C.  25,  24  S.  E.  991.  Contra: 
1892,  Clifton  r.  Granger,  86  la.  573,  575,  53 
N.  W.  316  (the  claim  may  be  made  through 
counsel  for  the  party). 

But  note  that  where  the  counsel  is  objecting  to 
improper  cross-examination  to  character  and  is  not 
claiming  privilege  —  the  distinction  already  ad- 
verted to  {ante^  §  2268),  —  he  is  of  course  entitled 
to  speak ;  this  distinction  is  brought  out  in  the 
opinion  in  South  Bend  v.  Hardy,  98  Ind.  577, 
584  (1884). 

s  1870,  R.  9.  Kinglake,  11  Cox  Cr.  500,  22 
L.  T.  R.  N.  8.  335  (a  witness  having  been  com- 
pelled to  answer  against  his  i)rotest,  held,  that 
the  party  against  wnom  his  evidence  was  given 
had  no  ground  of  exception) ;  1896,  Samuel  v. 
People,  164  111.  379,  45  N.  E.  728  (following  R. 
r.  Kinglake);  1842,  Cloyes  v.  Thayer,  3  HiU 
564,  506  (quoted  supra) ;  1903,  State  v.  Morgan, 
133  N.  C.  743,  45  S.  E.  1033;  1853,  Phelm  v. 
Kenderdine.  20  Pa.  354, 363,  semble;  1896,  State 
r.  Butler,  47  S.  C.  25,  26,  24  S.  E.  991  (refusal 
to  in.strnct  as  to  privilege,  not  available  as  error 
for  the  party);  1894,  Morgan  r.  Halberstadt,  9 
C.  C.  A.  147,* 60  Fed.  592;  596,  20  U.  8.  App.  417. 
424  ("  if  the  witness  waives  liis  privilege,  or  the 
Court  disregards  it  and  requires  him  to  answer, 
the  party  has  no  right  to  interfere  or  complain 
of  the  error  **).  Contra :  1 837,  Com.  v.  KimbaU, 
S4  Pick.  366,  368  (on  the  ground  that  "  it  could 


not  be.  held  that  the  verdict  was  supported  by 
legal  evidence");  1849,  Com.  ??.  Shaw,  4  Cush. 
594  (apparently  approving  Com.  v.  Kimball,  as 
involvmg  "  the  only  mode  practicable  for  revis- 
ing such  decision  '') ;  1869,  State  v.  Olin,  23  Wis. 
309,  318  (''It  seems"  that  "a  party"  may 
appeal). 

*  R.  v.  Kinglake,  Cloyes  v.  Thayer,  quoted 
supra;  and  the  like  general  principle  for  all 
privileges  {ante,  §  2196). 

'  1875,  State  v.  Weutworth,  65  Me.  234,  241  ; 
1896,  State  v.  Kent,  5  N.  D.  516,  67  N.  W.  1052 
(because  otherwise  it  cannot  be  supported  by 
the  witness*  oath ;  but  counsel  may  raise  the 
point,  and  ask  that  the  witness  be  apprized  of 
nis  rights  and  given  an  opportunity  to  make  the 
claim). 

•  1856,  R.  V.  Scott,  1  D.  &  B.  47  (quoted 
ante,  §  850,  note  8) ;  1878,  People  v.  Brown,  72 
N.  Y.  571,  573  ("An  error  committed  by  the 
Court  against  him  may  inure  to  his  benefit  as  a 
party").  This  reason  would  be  suitable  for  a 
game  of  whist. 

What  constitutes  compulsion,  in  such  a  case, 
ought  not  to  be  a  difficult  question;  compare 
with  the  following  the  cases  under  confessions 
before  a  magistrate  (ante,  §§  849,  850,  852); 
1902,  U.  S.  r.  Kimball,  —  C.  C.  — ,  117  Fed.  156 
(certain  witnesses,  afterwards  indicted,  held  not 
to  have  been  compelled  at  a  ^rand  jury  investi* 
gation ;  compulsion  held  to  signify  first  a  claim 
of  privilege,  an  "expression  of  unwillingness 
in  some  Form,"  and  next  an  over-riding  of 
the  claim;  the  opinion  unnecessarily  dignifies 
by  lengthy  consideration  the  quibbles  of  the 
defendant). 

For  the  propriety  of  quashing  an  indirtmeut 
founded  on  testimony  so  obtained,  see  State  i*. 
Gardner,  88  Minn.  130,  92  N.  W.  529  (1902). 

Whether  an  answer  erroneously  compelled, 
but  falsely  given,  is  perjury,  is  a  different 
question:  1903,  State?'.  Faulkner, —  Mo.  — , 
75  8.  W.  1 16  (citing  the  precedents  fully) ;  1903, 
State  V.  Lehman,  ib.  — ,  75  S.  W.  189. 
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application  depends.^  On  the  other  hand,  and  plainly  also,  if  the  data 
which  show  that  the  answer  to  a  certain  question  does  in  fact  criminate  or 
tend  to  criminate  are  to  be  disclosed  to  the  judge  by  the  witness  claiming 
the  privilege,  then  the  very  disclosure  has  been  made  which  the  privil^e 
aims  to  protect  It  is  true  that  the  disclosure  could  be  made  without  the 
hearing  of  the  jury  (as  questions  inyolving  the  admissibility  of  evidence  are 
usually  presented  by  counsel);  but  none  the  less  has  the  disclosure  been 
compelled,  and  by  judicial  compulsion ;  so  that  this  expedient,  which  is  ade- 
quate to  solve  other  questions  of  privil^e,'  seems  here  inappropriate,  and 
has  never  found  favor.  This  dilemma  was  in  England  the  source  of  long 
judicial  hesitation  and  difference  of  opinion: 

1847,  R,  ▼.  Garbea,  2  C.  &  K.  474,  492,  2  Cox  Cr.  448,  1  Den.  Cr.  C.  276 ;  Mr.  Mar- 
tin :  '*  It  is  for  the  diflcretioo  of  the  judge,  where  he  \&  satisfied  of  bona  fidtM  in  the  wit- 
ness, and  sees  real  danger  to  him,  to  aUow  him  to  decline  to  answer ;  otherwise  a  witness 
might  say  so  in  every  case  and  as  to  everything  " ;  Mauie,  J. :  **  The  judge  may  think  that 
a  man  knows  his  own  afEairs  better  than  anybody  else  knows  them  " ; .  •  .  Rolfsj  B. :  *'  If 
the  witness  says  on  his  oath  that  he  believes  the  answer  will  criminate  him,  can  yoa  com- 
pel him  to  give  the  answer  after  that?  *'' ;  WiUeg,  C.  J. :  '*  I  have  known  judges  over  and 
over  again  tell  the  witness  he  mnst  answer  " ;  Parkcj  B. :  **  It  must  appear  to  the  judge 
that  the  answer  really  had  some  tendency  to  criminate  the  witness."  Afterwards,  **a 
majority  of  their  Lordships  held  the  conviction  wrong;  being  of  opinion  that  if  a  witness 
claims  the  protection  of  the  Court  on  the  ground  that  his  answer  would  tend  to  criminate 
himself,  and  there  appears  reasonable  ground  to  believe  that  it  would  do  so,  he  is  not 
compellable  to  answer.'* 

ISai,  WilUs,  J.,  in  Ez  parte  Fernandez,  10  C.  B.  n.  s.  3,  39:  «  Some  judges,  out  of 
tenderness  for  the  witness,  have  held  it  a  sufficient  excuse  if  he  swears  that  in  his  opinion 
—  where  such  opinion  may  be  well  founded —  his  answering  will  expose  him  to  such  pro- 
ceeding; some  have  thought  that  too  lax  and  yielding  a  practice;  but  there  has  never 
been  any  doubt  that  it  is  for  the  Court  to  decide  whether  the  circumstances  judicially 
before  it  are  such  as  to  excuse  the  witnesses  from  answering."  * 


1  Post,  §  2550. 

*  Pogt,  $  2322,  ante,  §§  2193,  2212. 

'  The  English  mlings,  before  and  after  the 
above  cases,  are  as  follows :  1847,  K.  r.  Garbett, 
2  C.  &  K.  474,  494,  1  Den.  Cr.  C.  276  (whether 
the  mere  declaration  of  the  witness  safficed; 
not  decided;  quoted  iupra);  1851,  Short  v. 
Mercier,  McN.  &  G.  205,  218  (L.  C.  Tmro: 
"  It  will  satisfy  the  role  if  the  witness  state  cir- 
cnmstaDces,  consistent  on  the  face  of  them  with 
the  existence  of  the  peril  alleged  and  which 
also  render  it  extremely  probable;  ...  if  the 
fact  forms  one  of  a  series,  and  a  party  declines 
to  answer  who  alone  knows  all  the  circnm- 
Mtances  and  how  the  fact  is  connected  with 
others  which  may  form  a  chain  of  evidence  by 
which  guilt  may  be  established,  I  apprehend 
that  in  snch  a  case  the  Court  would  be  disposed 
to  assist  the  party'*);  1852,  Fisher  v.  Ronalds, 
12  C.  B.  762  (biU  of  exchange;  plea,  illegal 
gaming  as  a  consideration;  question  as  to  a 
roulette-table  bein^  in  the  room,  held  privileged, 
the  witness  claiming  that  it  would  tend  to  in- 
criminate him ;  whether  "  the  statement  of  the 
witness  is  conclusive,"  not  decided,  but  Maule,  J., 
thought  that  it  was) ;  1855,  Parke,  B.,  in  Osbom 
V.  London  Dock  Co.,  10  Exch.  698  {"  The  weight 


of  authority  seems  to  be  in  favor  of  the  rule 
which  requires  the  witness  to  satisfy  the 
Court");  1855,  Pollock,  C.  B.,  in  Adams  v. 
Lloyd,  3  H.  &  N.  351,  357,  361  (the  view  of 
Maule,  J.,  in  Fisher  v.  Ronalds,  approved  ;  con- 
ceding an  exception  where  "the  jadse  is  per- 
fectly certain  tnat  the  witness  is  trifling  with 
the  authority  of  the  Court  .  .  .  having  in  reality 
no  ground  whatever  for  claiming  his  privi- 
lege ") ;  1857.  Sidebottom  v.  Atkins,  3  Jnr.  631 
(V.  C.  Stuart  disagreed  with  Mr.  J.  Maule's 
extreme  opinion,  and  thought  that  the  Court 
was  to  Judge  on  the  circumstances  of  the  case) ; 
1859,  Re  Mexican  &  S.  A.  Co.,  27  Beav.  474 
(RomiUy,  M.  R.:  "In  a  great  number  of  in- 
stances the  witness  himself  must  be  the  only 
person  to  determine  that  point,  but  certainly, 
where  all  the  facts  relating  to  it  are  brought  be- 
fore the  attention  of  the  Court,  then  I  am  of 
opinion  that  it  is  for  the  Court  to  determine 
it") ;  1861,  Ex  parU  Fernandez,  10  C.  B.  x.  s. 
3,  39  (quoted  supra) ;  1861,  R.  v.  Boyes,  1  B.  & 
S.  311,  330  ("  If  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  latitude 
shoud  be  allowed  to  him  in  judging  for  himself 
of  the  effect  of  any  particular  question.  .  .  . 
Subject  to  this  reservation  a  judge  is  in  our 
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The  danger  and  impracticability  of  yielding  to  the  extreme  in  the  protection 
of  the  witness  have  been  repeatedly  pointed  out,  in  passages  which  demon- 
strate the  necessity  of  considering  that  aspect  of  the  problem : 

1882,  Jessel,  M.  R.,  in  Ex  parte  Reynolds,  15  Cox  Cr.  108,  114:  *<  [It]  is  obvioos  that 
if  you  allowed  the  witness  merely  on  his  own  statement  ...  to  refuse  to  answer  the 
qaestion,  it  would  enable  a  friendly  witness,  who  wished  to  assist  one  of  the  parties,  to 
escape  examination  altogether,  and  to  refuse  to  give  his  evidence,  —  an  evil  so  great  that, 
when  weighed  even  against  the  chance  of  occasionally  assisting  to  convict  a  guilty  man,  it 
would  certainly  far  overbear,  as  a  question  of  pubUc  policy,  the  danger  (if  it  is  to  be 
treated  as  a  danger)  of  assisting  to  convict  a  guilty  man  occasionally  out  of  his  own 
mouth." 

1891,  SierreU,  J.,  in  Com.  v.  Bell,  145  Pa.  374,  387,  22  AtL  641,  644  :  <<  Was  his  deter- 
mination, in  opposition  to  the  judgment  of  the  Court,  to  be  accepted  as  a  finality,  and 
was  the  Court  powerless  to  enforce  its  order  in  the  premises  ?  We  think  not.  If  it  was, 
courts  of  justice  would  be  at  the  mercy  of  contumacious  witnesses.  .  .  .  It  is  the  plain 
duty  of  the  trial  judge  to  decide  that  question.  Men  who  are  as  conscious  of  extreme 
susceptibility  of  crimination  as  the  relator  appears  to  have  been  would  be  badly  qualified 
to  decide  such  questions,  especially  in  their  own  cases." 


But  a  solution  of  the  dilemma  has  now  been  generally  accepted ;  the  judicial 
differences  to-day,  if  any,  are  in  the  phrasing  rather  than  the  substance,  and 
concern  in  effect  (as  pointed  out  by  Mr.  Justice  Mitchell)  merely  the  burden 
of  proof  in  the  judge's  mind.  It  is  interesting  to  note  that,  during  the  two 
generations  of  repeated  judicial  attempts  in  England,  there  was  already 
recorded,  even  before  that  controversy  began,  an  opinion  of  Chief  Justice 
Marshall  which  solved  the  problem  in  the  manner  now  recognized  as 
sound : 

1861,  Cockhum,  C.  J.,  in  R.  v.  Boyes,  1  B.  &  S.  311,  321 :  <<To  entitle  a  party  called 
as  a  witness  to  the  privilege  of  silence,  the  Court  must  see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence  which  the  witness  is  called  to  give,  that  there  is 
reasonable  ground  to  apprehend  danger  to  the  witness  from  his  being  compelled  to  answer  ; 
.  .  .  [although]  if  the  fact  of  the  witness  being  in  danger  be  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in  judging  for  himself  of  the  effect  of  any  particular 
question.  .  .  .  Further  than  this,  we  are  of  opinion  that  the  danger  to  be  apprehended 
must  be  real  and  appreciable,  with  reference  to  the  ordinary  operation  of  law  in  the  ordi- 
nary course  of  things ;  not  a  danger  of  an  imaginary  and  unsubstantial  character,  having 
reference  to  some  extraordinary  and  barely  possible  contingency,  so  improbable  that  no 
reasonable  man  would  suffer  it  to  influence  his  conduct.  We  think  that  a  merely  remote 
and  naked  possibility,  out  of  the  ordinary  course  of  the  law,  and  such  as  no  reasonable 


opinion  bound  to  insist  on  a  witness  answering 
nnleas  he  is  satisfied  that  the  answer  will  tend  to 
place  the  witness  in  peril";  quoted  infra); 
1868,  The  Mary  or  Alexandra,  L.  R.  2  Ad.  & 
£c.  319,  324  (defendant's  oath  held  sufficient  on 
the  facts) ;  1877,  Ex  parte  Schofield,  L.  R.  6  Ch. 
I).  230,  per  James  and  Baggallay,  LL. JJ.  (*'  the 
jndge  will  satisfy  himself  that  the  objection  is 
a  genuine  one ") ;  1 882,  Ex  parte  lleynolds, 
15  Cox  Cr.  108,  L.  R  20  Ch.  D.  294  (bank- 
ruptcy ;  an  aactioneer,  as  witness,  was  asked 
whether  he  had  executed  a  certain  deed,  bat 
refused  to  answer;  the  judge  compelled  him, 
not  seeing  "any  chance  of  an  answer  to  that 
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question  forming  a  link  in  a  chain"  of 
crimination,  ana  believing  that  the  witness 
was  "setting  ap  excnses  which  have  no  kind 
of  foundation";  the  witness  was  held  bound 
to  answer,  unless  the  judge  believes  that  "he 
is  declining  to  answer  bona  fide  for  his  own 
protection  and  there  is  any  appreciable  danger 
to  him  " ;  approving  R.  v.  Boyes  and  Ex  parte 
Schofield ;  Bacon,  C.  J. :  "  Am  I  not  bound  to 
exercise  such  portion  of  common  sense  as  I 
possess,  and  to  say  whether  an  answer  to  that 
question  can  possibly  criminate  anybody  ?  ") ; 
1888,  Ex  parte  Maguire,  14  Que.  359,  362  (fol- 
lowing B.  V,  Boyes;  careful  opinion). 


§  2271         PBIYILE6E  AGAINST  SELF-CRIMINATION.     [Chap.  LXXVm 

man  would  be  affected  by,  shoiild  Dot  be  soffered  to  obstruct  the  administration  of  joB- 
tice.  The  object  of  the  law  is  to  afford  to  a  party,  called  upon  to  give  evidence  in  a  pro- 
ceeding inter  alioSy  protection  against  being  brought  by  means  of  his  own  evidence  within 
the  penalties  of  the  law.  But  it  would  be  to  convert  a  salutary  protection  into  a  means 
of  abuse  if  it  were  to  be  held  that  a  mere  imaginary  possibility  of  danger,  however  remote 
and  improbable,  was  suflScient  to  justify  the  withholding  of  evidence  essential  to  the  ends 
of  justice." 

1807,  Manhaa,  C.  J.,  in  Burr's  Trial,  Robertson's  Rep.  I,  243 :  *'  It  is  alleged  that  he 
[the  witness]  is  and  from  the  nature  of  things  must  be  the  sole  judge  of  the  effect  of  his 
answer ;  that  he  is  consequently  at  liberty  to  refuse  to  answer  any  question,  if  he  ¥dll  say 
upon  his  oath  that  his  answer  to  that  question  might  criminate  himself.  .  .  .  [But]  there 
is  no  distinction  which  takes  from  the  Court  the  right  to  consider  and  decide  whether 
any  direct  answer  to  the  particular  question  propounded  could  be  reasonably  supposed  to 
affect  the  witness.  There  may  be  questions  no  direct  answer  to  which  could  in  any  degree 
affect  him ;  and  there  is  no  case  which  goes  so  far  as  to  say  that  he  is  not  bound  to  an- 
swer such  questions.  .  .  .  When  two  principles  come  in  conflict  with  each  other,  the 
Court  must  give  them  both  a  reasonable  construction  so  as  to  preserve  them  both  to  a 
reasonable  extent.  The  principle  which  entitles  the  United  States  to  the  testimony  of 
every  citizen,  and  the  principle  by  which  every  witness  is  privileged  not  to  accuse  him- 
self, can  neither  of  them  be  entirely  disregarded.  They  are  believed  both  to  be  preserved 
to  a  reasonable  extent,  and  according  to  the  true  intention  of  the  rule  and  of  the  excep- 
^on  to  that  rule,  by  observing  that  course  which,  it  is  conceived,  Courts  have  generally 
observed  :  it  is  this :  When  a  question  is  propounded,  it  belongs  to  the  Court  to  consider 
and  decide  whether  any  direct  answer  to  it  can  implicate  the  witness ;  if  this  be  decided 
in  the  negative,  then  he  may  answer  it  without  violating  the  privilege  which  is  secured 
to  him  by  law.  If  a  direct  answer  to  it  may  criminate  himself,  then  he  must  be  the  sole 
judge  what  his  answer  would  be;  the  Court  cannot  participate  with  him  in  this  judg- 
ment, because  they  cannot  decide  on  the  effect  of  his  answer  without  knowing  what  it 
would  be,  and  a  disclosure  of  that  fact  to  the  judges  would  strip  him  of  the  privilege 
which  the  law  allows  and  which  he  claims.'' 

1890,  Mitchell,  J.,  in  State  v.  Thaden,  43  Minn.  253,  255,  45  N.  W.  447  :  *'The  problem 
is  how  to  administer  the  rule  so  as  to  afford  full  protection  to  the  witness,  and  at  the  same 
time  prevent  simulated  excuses.  All  the  authorities  agree  to  the  general  proposition  that 
the  statement  of  the  witness  that  the  answer  will  tend  to  criminate  himself  is  not  neces- 
sarily  conclusive,  but  that  this  is  a  question  which  the  Court  will  determine  from  all  the 
circumstances  of  the  particular  case,  and  the  nature  of  the  evidence  which  the  witness  is 
called  upon  to  give.  Bat  the  question  on  which  the  cases  seem  to  differ  is  as  to  what  we 
may  call  the  burden  of  proof ;  some  holding  that  the  statement  of  the  witness  must  be 
accepted  as  true,  unless  it  affirmatively  appears  from  the  circumstances  of  the  particular 
case  that  he  is  mistaken,  or  acts  in  bad  faith,  while  other  cases  hold  that,  to  entitle  a  witr 
ness  to  the  privilege  of  silence,  the  Court  must  be  able  to  see  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  called  for,  that  there  is  reasonable  ground  to  ap- 
prehend danger  to  the  witness,  if  he  is  compelled  to  answer.  .  .  .  The  difference  is  theo- 
retical, rather  than  practical ;  for  it  would  be  difficult  to  conceive  of  an  instance  where 
the  circumstances  of  the  case,  and  the  nature  of  the  evidence  called  for,  would  be  entirely 
neutral  in  their  probative  force  upon  the  question  whether  or  not  there  was  reasonable 
ground  to  apprehend  that  the  answer  might  tend  to  criminate  the  witness.  After  con- 
sideration of  the  question  and  an  examination  of  the  authorities,  our  conclusion  is  that 
the  best  practical  rule  is  that  laid  down  in  some  of  the  English  cases,  and  adopted  and 
followed  by  Chief  Justice  Cockburn,  in  Reg.  v.  Boyes.  ...  To  this  we  would  add  that, 
when  such  reasonable  apprehension  of  danger  appears,  then,  inasmuch  as  the  witness  alone 
knows  the  nature  of  the  answer  he  would  give,  he  alone  must  decide  whether  it  would 
criminate  him.  This,  we  think,  is  substantially  what  Chief  Justice  Marshall  meant  by 
his  statement  of  the  rule  in  the  Burr  trial/' 
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This  summing-up  of  Mr.  Justice  Mitchell  leaves  nothing  to  be  added,  and 
ought  to  remain  the  last  word  in  the  development  of  the  rule.  In  the  courts 
of  the  United  States,  a  few  of  the  earlier  rulings  inclined  towards  Mr.  Justice 
Maule's  extreme  view  in  Fisher  v.  Ronalds ;  but  the  later  decisions  have  gen- 
erally adopted  the  common  principle  of  R  v.  Boyes  and  U.  S.  v.  Burr,  and  the 
phraseology  of  eitlier  the  one  or  the  other.*  It  need  only  be  noted  that  in 
chancery  practice  a  special  question  may  arise,  depeudent  upon  the  techni- 
calities of  that  system  of  pleading,  as  to  the  proper  mode  of  furnishing  the 
judge  with  the  data  for  decision.*^ 

§  2272.  Effect  of  Making  Claim,  as  to  Inferences  permissible  against  the 
Claimant;  (a)  General  Principle.  The  question  whether  an  inference  may 
be  drawn  from  a  person's  exercise  of  his  privilege  is  one  which  may  well 


*  Ala,:  1876,  Calhoun  v.  ThompBon,  56  Ala. 
166,  170  ('*  If  it  U  not  apparent  [to  the  Court] 
that  sQch  woold  be  the  teudencj  of  the  answer, 
the  witness  is  not  privileged") ;  1896,  Alston  v. 
State,  109  id.  51, 20  So.  81  (the  witness  need  not 
expressly  explain,  if  the  answer  would  clearlj 
criminate) ;  Col. :  1900,  Overend  v,  Superior 
Court,  131  Cal.  280,  63  Pac.  372  (the  Court 
must  decide);  1901,  Bradley  v.  Clark,  133  id. 
196, 65  Pac  395  (similar) ;  1900,  Re  Rogers,  129 
id.  468,  62  Pac.  47  ("  It  is  for  the  Court  to  pass 
upon  the  8u£Bciency  of  the  objection'');  Fla,: 
1896,  Ex  parte  Senior,  37  Fla.  1,  19  So.  652  (the 
Court  is  to  decide  on  all  the  circumstances,  but 
the  witness  cannot  be  required  to  explain) ; 
1899,  Wallace  r.  State,  41  id.  547,  26  So.  718 
(the  witness  need  not  explain  how  it  would 
criminate);  Haw.:  Civil  Iaws  1897,  §  1419 
(the  privilege  shaU  not  be  aUowed  to  any^  wit- 
ness tor  any  question  "  relevant  and  material  to 
the  matter  in  issue,"  unless  the  Court  **  shaU  be 
of  the  opinion  that  the  answer  will  tend  to  sub- 
ject sucn  witness  to  punishment  for  treason, 
felony,  or  misdemeanor") ;  la.:  1850,  Ricbman 
V.  State,  2  Greene  532,  533  (the  ruling  in  U.  S. 
V.  Burr  foUowed) ;  1861,  Priutz  v.  Cheeney,  11 
la.  469,  471  (same) ;  1863,  State  v.  DufFv,  15  id. 
425,  427  (same) ;  1888,  Mahanke  v.  Cleland,  76 
id.  401,  404,  41  N.  W.  53  (the  Court  should  com- 
pel, "  unless  reasonable  grounds  for  believing  " 
a  tendency  to  criminate);  Md,:  1885,  Chesa- 
TOake  Club  v.  State,  63  Md.  446,  455  (R.  v. 
boves  approved) ;  Minn. :  1890,  State  v.  Thaden, 
43 'Minn.  253,  45  N.  W.  447  (rule  of  Cockbum, 
C.  J.,  in  R.  V.  Boyes,  approved;  quoted  supra); 
Mo.:  1829,  Ward  v.  State,  2  Mo.  120,  123  (fol- 
lowing U.  S.  V.  Burr) ;  N.  H. :  1854,  Janvrin  v. 
Scammon,  29  N.  H.  280,  290  ("  He  will  be  pro- 
tected unless  the  Court  can  see  from  the  cir- 
cumstances of  the  case  that  he  is  in  error,  or 
that  it  is  a  mere  pretext  on  the  part  of  the 
witness  to  avoid  answering,  and  that  his  answer 
cannot,  from  the  nature  of  things,  criminate 
him"):  1862,  Carter  v.  Seals,  44  id.  408,  412 
(preceding  case  approved);  1865,  Eaton  v. 
Farmer,  46  id.  200,  202  (same);  N,  Y.:  1830, 
People  V.  Mather,  4  Wend.  229,  253  (good 
opinion  by  Marcy,  J.,  adopting  substantially  the 
rule  in  U.  S.  v.  Burr);  1894,  People  v.  Forbes, 
143  N.  Y.  219,  231,  38  N.  £.  303  ('*  The  weight 


of  authority  seems  to  be  in  favor  of  the  rule 
that  the  witness  may  be  compelled  to  answer 
when  he  contumaciously  refuses,  or  when  it  is 
perfectly  clear  and  plain  that  he  is  mistaken  ") ; 
1900,  People  v.  Priori,  164  id.  459,  58  N.  E.  668 
(it  rests  largely  in  the  trial  Court's  discretion; 
to  justify  compulsion,  it  must  at  least  clearly  be 
shown  that  an  answer  would  not  incriminate) ; 
N.  C:  1880,  La  Fontaine  v.  Southern  Under- 
writers' Ass'n,  83  N.  C.  132,  141  (approving 
Osborn  v.  Dock  Co.);  Pa.:  1891,  Com.  v.  Bell, 
145  Pa.  374, 387,  22  Atl.  641,  644  (quoted  sum  a) ; 
R.  I. :  1901,  Rosendale  r.  McNnlty,  23  R.  1.  465, 
50  Atl.  850  (privilege,  held  not  applicable,  where 
"  the  questions  do  not  show  that  such  a  result 
[as  crimination]  is  possible  ") ;  S.  C. :  1819,  State 
V.  Edwards,  2  Nott  &  McC.  13  (**  Something 
must  necessarily  be  left  to  the  witness  ") ;  1842, 
Poole  V.  Perritt,  1  Spears  128  (witness  allowed 
to  refuse,  "upon  his  own  assurance"  ;  "the  law 
does  act  wisely  in  leaving  it  to  the  witness  him- 
self"; Earle  and  WartUaw,  J  J.,  diss.);  1896, 
'  State  V.  Butler,  47  S.  C.  25,  26,  24  S.  E.  991 
(preceding  case  approved);  U.  S.:  1807,  U.  S. 
t;.  Burr  (quoted  supra) ;  1883,  U.  S.  v.  McCarthv, 
18  Fed.  87  (R.  v.  Boyes  approved) ;  1896,  Ex 
parte  Irvine,  74  Fed.  954  (the  Court's  discretion 
controls,  depending  upon  whether  there  is  rea- 
sonable ground  to  infer  crimination) ;  Vt. :  1840, 
Smith  V.  Crane,  12  Vt.  491,494  (witness'  oath  is 
to  be  taken,  unless  the  Court  is  "  fully  satisfied 
such  is  not  the  fact,  t.  e.  that  the  witness  is 
either  mistaken  or  acts  in  bad  faith");  Va.: 
1881,  Temple  v.  Com.,  75  Va.  892,  898  (rule  in 
U.  S.  V.  Burr,  approved  by  one  judge ;  the  other 
two  reserving  their  opinion) ;  1884,  Eendrick  v. 
Com.,  78  id.  490,  495  (rule  in  U.  S.  v.  Burr 
approved);  Wash.:  1897,  Perkins  v.  Bank,  17 
Wash.  100,  49  Pac.  241  (the  witness  need  not 
expresslv  say  that  the  answer  would  criminate, 
if  It  is  plain  from  the  question  ;  this  is  going  too 
far,  for  he  must  of  course  state  what  privilege 
he  claims);  Wis.:  1859,  Kirschner  v.  State,  9 
Wis.  140,  143  (**The  Court  is  to  determine, 
under  all  the  circumstances  of  the  case,  whether 
such  is  the  tendency  of  the  question  ") ;  Wyo. : 
1899,  Miskimmins  v.  Shaver,  8  Wyo.  392,  58 
Pac.  411  ^ule  in  U.  S.  v.  Burr  approved). 

»  See  Sharp  v.  Sharp,  3  John.  Ch.  407  (1818), 
and  the  cases  cited  ante,  §  2268,  note  4. 
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puzzle  by  its  anomalies.  Both  principle  and  expediency  are  involved.  The 
layman's  natural  first  suggestion  would  probably  be  that  the  claim  was  a 
clear  confession  of  the  criminating  fact  The  lawyer's  natural  first  answer 
would  certainly  be  that  then  the  privilege  would  thereby  be  annulled.  Both 
of  these  have  a  truth,  but  only  a  partial  truth.  The  nature  of  the  issue 
should  not  be  lost  sight  of.  It  ia  not  a  question  of  mere  reasoning,  —  of  the 
recognition  that  an  inference  is  open.  ''  Logic  is  logic/'  ever  since  the  days 
of  the  one-hoss  shay ;  and  it  is  on  that  score  impossible  to  deny  that  the 
very  claim  of  the  privilege  involves  a  confession  of  the  fact.  "  Were  you 
assisting  the  defendant  at  the  time  of  the  affray  ? " ;  this  may  be  answered 
"  yes  "  or  **  no  " ;  if  "  no,"  the  fact  is  not  criminating  and  the  privil^e  is  not 
applicable ;  if  "  yes,"  the  fact  is  criminating  and  the  privilege  applies.  The 
inference,  as  a  mere  matter  of  logic,  ia  not  only  possible  but  inherent,  and 
cannot  be  denied. 

Tet,  though  not  denied,  can  it  not  be  ignored  ?  This  is  the  true  question, 
—  whether,  in  view  of  our  trial  methods,  it  is  possible  and  proper  to  insist 
on  the  practical  ignoring  of  this  inference.  If  our  trial  tribunals  were  not 
divided  in  function,  and  if  issues  of  fact  and  law  came  equally  to  the  judge's 
mind  for  decision,  the  question  would  be  a  mere  quibble,  because  the  judge 
could  hardly  perform  the  impossible  feat  of  ignoring  the  operations  of  his 
own  mind.  But  since  the  jury,  and  the  counsel's  efforts  with  the  jury,  are 
more  or  less  within  the  control  of  the  judge  irrespective  of  his  own  mental 
operations,  it  remains  after  all  a  practical  question  whether  principle  and 
expediency  require  us  to  prevent,  so  far  as  feasible,  any  further  use  of  the 
inference  than  such  as  is  inevitable  from  the  mere  disclosure  of  the  claim. 
Perhaps  the  jury  can  effectively  be  instructed  on  the  subject ;  at  any  rate, 
the  comment  by  counsel  can  be  prohibited.  Thus  the  question  ceases  to  be 
merely  one  of  mental  gymnastics,  and  is  after  all  worth  attempting  to  solve. 

For  a  century  this  question  has  remained  in  controversy  in  England.  Un- 
til very  modern  times,  it  could  not  arise  for  an  accused's  testimony,  because 
the  accused  could  not  testify  even  if  he  would.  But  the  case  of  an  ordinary 
witness  presented  very  much  the  same  issue ;  and  each  generation  exhibited 
from  time  to  time  the  same  difference  of  opinion.^    In  the  United  States, 


^  The  rulinffs  are  as  follows:  Eng,:  1S03, 
Millman  v.  Tacker,  Peake  Add.  Cas.  222  (L.  C. 
J.  Ellenborough  told  the  jury  "  that  if  the  wit- 
ness chose  to  avail  himself  of  that  protection 
which  the  law  gave  him,  he  was  not  tnerebv  at 
all  discredited^);  1S09,  L.  C.  Eldon,  in  Lloyd 
V.  PassiDgham,  16  Yes.  Jr.  59, 64  (quoted  infra) ; 
1817,  R.  V.  Watson,  2  Stark.  153  (Bayle^,  J.: 
*'  He  may  demur  to  the  question,  for  he  is  not 
bound  to  criminate  himself;  and  if  he  refuse, 
this  is  not  without  its  effect  on  the  jury.  ...  It 
would  perhaps  be  goinff  too  far  to  say  that  you 
xnav  discredit  him  if  he  refuse  to  answer ;  it 
is  for  the  jury  to  draw  what  inferences  they 
may";  Holroyd,  J.:  "If  you  propose  a  ques- 
tion to  a  witness  and  he  aeclines  to  answer  it, 
his  not  answering  can  have  no  effect  with  the 
Jury");  1826,  Rose  v.  Blakemore,  Ry.  &  Mo. 


383,  Abbott,  C.  J.  ("There  was  an  end  of  the 
protection  of  a  witness  if  a  demurrer  to  the 
question  were  to  be  taken  as  an  admission  of 
tlie  fact  inquired  into");  1855,  Boyle  v.  Wise- 
man, 10  Exch.  647,  651  (Parke,  B.:  "The  pro- 
tection given  by  the  statute  would  be  of  no 
avail,  if  the  refusal  to  answer  was  construed 
into  evidence  of  guilt;  it  is  impossible,  how- 
ever, to  prevent  the  jury  drawing  their  own 
conclusions " ;  Alderson,  B. :  "  It  seems  to  me 
that  a  party  not  denyiug  a  fact  which  it  is  in 
his  power  to  deny  gives  a  color  to  the  other 
evidence  against  him  ") ;  1862,  Bartlett  r.  Lewis, 
12  C.  B.  N.  B.  249,  263  {infra) ;  1899,  R.  v, 
Rhodes,  1  Q.  B.  77,  83  (the  Court's  ri^ht  to 
comment  to  the  jury  on  the  evidence  is  not 
taken  away  by  the  statute  qualifying  the  ac- 
cused, ante,  §  488 ;  and  comment  on  a  failors 
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almost  universal  legislation  has  decreed,  in  varying  phraseology,  that  the  in* 
ference  shall  not  be  availed  of.'  But  the  inquiry  remains  necessary  whether 
this  solution  was  right  or  wrong,  —  for,  if  wrong,  it  may  be  set  right  again  by 
the  same  method.  To  those  who  have  solved  the  problem  in  accord  with 
the  legislators,  the  matter  has  apparently  been  so  simple  that  no  elaborate 
reasoning  was  necessary  in  supporL  The  following  passages  represent  the 
grounds  vouchsafed : 

1809,  L.  C.  Eldon,  in  Lhyd ▼.  Passingham^  16  Yes.  Jr.  59, 64 :  ''I  protest  strongly  against 
the  doctrine  that  Robert  Passingham,  having  demurred  to  so  much  of  the  bill  as  seeks  a 
discovery  of  facts  which  have  a  tendency  to  affect  him  criminally,  is  on  that  account  to  be 
considered  as  admitting  the  allegations  of  the  bill ;  having  observed  a  notion  prevailing, 
lately,  that  a  witness  who  refuses  to  answer  a  question  upon  that  ground  is  therefore  not 
to  be  believed.  Nothing  can  be  more  fallacious,  as  a  standard  of  credit,  than  such  a  con- 
clusion, or  more  dangerous  to  justice  by  depriving  the  subject  of  that  protection  to  which 
he  is  entitled  by  law." 


to  testify  is  allowable) ;  Can. :  Dom.  St.  1893, 
c.  81,  §  4  (quoted  ante,  §  488) ;  Man,  8t  1902, 
c.  57,  §  4  (quoted  ante,  §  488);  Que.:  1867, 
Barton  v.  Young,  17  Low.  Cao.  379,  394  (no 
inference  can  be  drawn^. 

*  In  the  following  list  are  found  aU  juris- 
dictions except  Georgia,  New  Jersey,  and  South 
Carolina ;  but  the  Coart  of  the  first-named  State 
{in  which  an  accused  is  as  yet  qualified  only  to 
make  a  '*  statement ")  has  taken  the  same  view 
(1874,  Bird  v.  State,  50  Ga.  585,  589),  and  the 
Court  of  the  second-named  State  has  taken  the 
opposite  view  (in  the  citations  infra,  note  3) ; 
in  Maine,  the  statute  supplanted  the  decisions 
collected  tn/ra,  note  3 ;  tne  statutes  are  quoted 
ante,  §  488 ;  their  application  usually  takes  the 
form  of  prohibiting  comment  by  counsel :  Ala. 
Code  1897,  §  5297 ;  1888,  Cooper  v.  State,  86 
Ala.  610,  6  So.  110  (refusal  to  exhibit  one's 
body);  Alaska  C.  Cr.  P.  1900.  §  149;  AHz. 
Key.  St.  1887.  §  2040;  Ark.  Gen.  St.  1894, 
f  2910 ;  Col.  P.  C.  1872,  §  1323 ;  1869,  People 
V.  T^ler,  36  Cal.  522,  527;  1871,  People  v. 
McGnngill,  41  id.  429  ;  1873,  People  v.  Russell, 
46  id.  121,  123;  1878,  People  v.  Brown,  53  id. 
66;  1896,  People  r.  Sanders,  114  id.  216,  46 
Pac.  153;  1898,  People  v.  Cuff,  122  id.  589,  55 
Pac.  407  (holding  C.  C.  P.  §  2061,  subd.  6, 
7,  not  applicable);  Colo.  Annot.  Stats.  1891, 
§  1171;  1885,  Petite  v.  People,  8  Colo.  518; 
Conn.  Gen.  St.  1887,  §  1623;  Del.  Laws  1893, 
c.  777,  §  1 ;  Z>.  C.  Comp.  St.  1894,  c.  71,  §  8; 
Fla.  St.  1895,  c.  4400;  Ida.  Rev.  St.  1887, 
§  8143;  Haw.  Civil  Laws  1897,  §  1416;  III. 
Rev.  St.  1874,  c.  381  §§  35,  426;  1880,  Angelo 
r.  People,  96  lU.  209,  213;  1888,  Quinn  v. 
People,  123  id.  333,  15  N.  E.  46;  Ind.  Rev. 
St.  1897,  §  1889;  1877,  Long  v.  State,  56  Ind. 
182,  186;  la.  Annot.  Code  1897,  §  5484;  1893, 
State  V.  Baldoser,  88  la.  55,  56,  55  N.  W.  97 ; 
Kan.  Gen.  St.  1897,  c.  102,  §  218;  K^.  Stats. 
1899,  §  1645;  La.  St.  1886,  No.  29,  §  2;  1898, 
State  V.  Marceanx,  50  La.  An.  1 137,  24  So.  611 ; 
Me.  Pub.  St.  1883,  c  134,  §  19;  1886,  State  v. 
Banks,  78  Me.  490.  7  Atl.  269 ;  1892,  State  v. 
Landry,  85  id.  95,  26  Atl.  998;  Md.  Pub.  Gen. 
L.  1888,  Art.  35,  §  3;  Mau.  Pub.  St.  1882,  c 


169,  §  18,  Rev.  L.  1902,  c.  175,  §  20;  1877, 
Com.  V.  Scott,  123  Mass.  239  (comment  not 
allowed,  even  where  defendant's  counsel  had 
improperly  alleged  special  reasons  for  the  de- 
fendant's failure  to  take  the  stand;  unsound, 
for  the  defendant's  connsers  act  was  virtually 
a  waiver  of  the^  right  to  prohibit  comment, 
and  the  prosecution^  comment  was  merely  an 
answer  to  the  defendant's  counsel's) ;  1886,  Com. 
V.  Hanley,  140  id.  457,  5  N.  £.  468;  Mich. 
Comp.  L.  1897,  c.  282,  §  100;  1903,  People  v. 
Hammond,  —  Mich.  — ,  93  N.  W.  1084 ;  Minn. 
Gen.  St.  1894,  §  5658;  1894,  State  v.  Pearce, 
56  Minn.  226,  57  N.  W.  652,  1065;  1896,  State 
V.  Holmes,  65  id.  230,  68  N.  W.  11 ;  1903,  State 
V.  Stoffels,  89  id.  205,  94  N.  W.  675;  Miss. 
Annot.  C.  1892,  §  1741 ;  1893,  Yarbrough  i;. 
State,  70  Miss.  593.  12  So.  551 ;  1895,  Reddick 
V.  State,  72  id.  1008,  16  So.  490;  Mo.  Rev.  St. 
1899,  §  2638;  Mont.  P.  C.  1895,  §  2442;  Nebr. 
Comp.  St.  1897,  §  7199;  Nev.  Gen.  St.  1885, 
§  4563;  N.  H.  Pub.  St.  1891,  c.  224,  §  25; 
JY.  Mex.  Comp.  L.  1897,  f  8431 ;  N.  Y.  C.  Cr. 
P.  1881,  §  393;  1896,  People  v.  Hoch,  150  N.  Y. 
291,  44  N.  £.  977 ;  1898,  People  v.  Fitzgerald, 
156  id.  253,  50  N.  E.  846;  N.  C.  Code  1883, 
§  1353;  N.  Dak.  Rev.  C.  1895,  §  8190;  Oh. 
Annot.  Rev.  St.  1898,  §  7285;  Okl.  Stats.  1893, 


.c.  68,  §  11;  Or.  Codes  &  G.  L.  1892,  §  1365; 
Pa.  P.  &  L.  Dig.  Witnesses,  §  22  (Pub.  L.  1887, 
p.  158,  §  10);  S^I.  Gen.  L.  1896,  c.  244.  §  41  ; 


1893,  State  v.  Hull,  18  R.  L  207,  211,  26  Atl. 
191;  S.D.  Stats'.  1899,  §8650;  1898,  State  v. 
Garrington,  11  S.  D.  178,  76  N.  W.  826;  Tenn. 
Code  1896,  §  6601;   Tex.  P.  C.  1895,  §  770; 

1891,  Jordan  v.  State,  29  Tex.  App.  595,  16 
S.  W.  543;    U.  S.  St.  1878,  c.  37,  March  16; 

1892,  Wilson  v.  U.  S.,  149  U.  S.  60,  13  Sup.  765 ; 
Utah  C.  Cr.  P.  1898,  §  5015;  Vt.  Stats.  1894. 
§  1915;  1868.  State  v.  Cameron.  40  Vt.  555, 
565;  Va.  Code  1887,  §  3897;  Wath.  Annot. 
C.  &  St.  1897,  §6941;  W.  Va.  Code  1891,  c. 
152,  §  19;  1890,  State  v.  Ice,  34  W.  Va.  244, 
249,  12  S.  E.  695  (comment  held  not  improper 
on  the  facts);  Wis.  Stats.  1898,  §4071;  Wya, 
Rev.  St  1887,  §  3288. 
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1869,  Sawyer,  C.  J.,  io  PeopU  y,  7y^,  36  CaL  522,  530 1**  If  the  infereiiee  in  qiwBlaoc 
could  be  legally  drawn,  the  rerj  act  of  exercising  his  option  as  to  going  upon  the  stand 
as  a  witness,  which  he  is  necessarily  compelled  by  the  adoption  of  the  statute  to  ezerase 
one  way  or  the  other,  would  be,  at  least  to  the  extent  of  the  weight  given  by  the  joiy  to 
the  inf^nce  arising  from  his  declining  to  testify,  a  crimination  of  himself.'* 

The  various  aspects  of  the  aigoment  against  suppressing  the  inference  are 
to  be  found  in  the  following  passages, — the  notable  efforts  being  those  of 
the  Supreme  Court  of  Maine : 

1827,  £:Jitori*  JVote,  in  Ryan  &  Moody,  384 :  *"  Where  the  objection  is  that  the  answering 
the  question  may  subject  him  to  forfeiture,  penalty,  or  punishment,  it  seems  open  to 
contend  that  there  is  no  reason  why  comments  should  not  be  made  on  the  &ct  of  the 
witness'  refosal  to  answer,  with  a  Tiew  to  satisfy  the  jury  of  the  truth  of  the  fact  sug- 
gested iu  the  question.  It  would  seem  that  the  witness  is  sufficiently  secured  from 
penalties,  punishment,  or  forfeiture  if  he  is  not  compelled  to  say  anything  which  would 
be  eridence  against  him  in  proceedings  instituted  with  those  objects;  and  as  neither 
the  inferences  of  counsel  nor  the  opinion  of  the  jury  could  have  that  effect,  it  appears  as 
unreasonable  to  prevent  counsel  from  drawing  the  one  as  it  is  impossible  to  prevent  the 
jury  from  forming  the  other.  The  conclusion  indeed  is  so  obvious  that  the  only  way  of 
preventing  the  jury  from  forming  it  is  by  declaring  .  •  .  not  merely  that  the  question 
need  not  be  answered,  but  that  it  ought  not  to  be  asked.  .  .  .  With  respect  to  questions 
tending  merely  to  degrade,  there  may  be  more  reason  to  adopt  the  principle  laid  down  by 
Abbott,  L.  C.  J.,  ...  as  the  ill  opinion  of  the  jury  and  of  the  persons  present  in  Court 
forms  part  of  that  disgrace  and  infamy  from  which  the  Court  is  to  protect  the  witness." 

1862,  WUUs,  J.,  in  BartleU  v.  Lewis,  12  C.  B.  K.  s.  249,  263 :  ""It  appears  to  me  that, 
even  admitting  that  the  interrogatories  are  put  for  the  purpose  of  extracting  answers 
which  may  criminate  the  party,  or  of  prejudicing  him  in  the  estimation  of  the  jury 
if  he  declines  to  answer  them,  they  ought  to  be  allowed  to  be  put.  I  must  own  I 
have  no  sympathy  with  a  witness  who  is  compelled,  in  order  to  protect  himself  from 
answering  a  question,  to  admit  that  his  answer  would  tend  to  criminate  him  " ;  EHer 
C.  J. :  '*  I  know  of  no  principle  of  law  which  should  protect  a  man  who  has  been  guilty 
of  an  indictable  offence  from  being  placed  in  this  predicament  ...  A  man  is  not  to  be 
punished  upon  his  own  forced  admission  of  guilt.  .  .  .  [But]  I  must  confess  I  do  not  see 
why  a  guilty  man  should  not  be  prejudiced  in  the  eyes  of  a  jury.'* 

1867,  Tapley,  J.,  in  StaU  v.  BartUtt,  55  Me.  200,  217:  ""If  a  person  remains  silent 
when  he  may  speak,  he  does  so  from  choice,  and  the  choice  he  makes  upon  such  occasions 
has  always  been  regarded  competent  evidence.  It  is  the  act  of  the  party.  From  time 
immemorial  the  reply  or  the  silence  of  the  accused  person,  when  charged  [outside  of  the 
court],  has  been  regarded  as  legitimate  evidence  on  his  trial  for  the  consideration  of 
the  jury.  Any  act  of  his,  when  charged,  tending  to  sustain  the  charge,  may  be  proved. 
Fleeing  from  arrest,  giving  contradictory,  imtrue,  or  improbable  accounts  of  the  matters 
in  issue,  and  refusals  to  account  for  the  possession  of  stolen  property,  are  evidences  of 
guilt  admitted  upon  the  trial  of  the  persons  accused.  These  are  proofs  derived  from  the 
prisoner's  acts,  sayings,  and  silence.  He  never  has  been,  and  is  not  now,  compelled  to 
furnish  the  Court  the  evidence  of  the  existence  of  these  facts.  If  it  be  said,  these  are  the 
voluntary  acts  of  the  prisoner,  the  manifest  answer  is,  they  are  not  more  so  than  the 
refusal  or  neglect  to  testify.  When  found  in  the  possession  of  stolen  property  and 
inquired  of  concerning  it,  he  must  speak  or  be  silent.  When  found  with  the  implements 
used  in  a  recent  burglary  and  interrogated  in  reference  to  them,  he  must  answer  or  be 
silent.  When  found  with  the  bloody  instruments  of  a  foul  murder,  and  ho  is  called  upon 
to  explain  his  possession,  he  must  answer  or  be  silent.  There  is  no  escape  from  this. 
He  is  in  the  strait  betwixt  the  two.  He  must  choose  the  one  or  the  other.  He  must 
speak  or  be  silent.    Yet»  in  all  these  cases,  it  has  been  the  uniform  practice  of  the  Court 
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to  admit  in  evidence  the  conduct  of  prisoners  upon  such  occasions,  and  it  never  has  heen 
held  an  infringement  of  the  rule  referred  to.  .  .  .  The  Act  in  question  [qualifying  the 
accused]  imposes  no  obligation  upon  the  prisoner  to  testify;  it  only  affords  him  an 
opportunity  so  to  do,  if  he  choose.  It  changes  his  condition  only  in  adding  one  more 
opportunity  to  speak  or  be  silent,  and  the  same  rule  applies  to  the  result  which  has  been 
applied  to  such  cases  for  a  long  time.  .  .  .  The  danger  apprehended  has  two  antidotes ; 
one  lies  in  the  intelligence  of  the  jury,  where  the  security  of  a  proper  consideration  of 
every  other  fact  lies,  and  the  other  remedy  lies  with  the  prisoner  himself.  If  in  silence 
there  lies  insecurity,  the  law  in  its  beneficence  allows  him  to  break  silence  and  avoid  the 
danger  arising  from  it.  If  he  has  so  conducted  himself  that  he  thus  encounters  greater 
difficulties,  the  fault  is  his  own  and  not  that  of  the  law." 

1871,  Appleton,  C.  J.,  in  State  v.  Cleaves,  59  Me.  298,  800:  <'The  statute  authorizing 
the  defendant  in  criminal  proceedings,  at  his  own  request,  to  testify,  was  passed  for  the 
benefit  of  the  innocent  and  for  the  protection  of  innocence.  The  defendant,  in  criminal 
cases,  is  either  innocent  or  guilty.  If  innocent,  he  has  every  inducement  to  state  the 
facts,  which  would  exonerate  him.  The  truth  would  be  his  protection.  There  can  be  no 
reason  why  he  should  withhold  it,  and  every  reason  for  its  utterance.  Being  guilty,  if  a 
witness,  a  statement  of  the  truth  would  lead  to  his  conviction,  and  justice  would  ensue. 
Being  guilty,  and  denying  his  guilt  as  a  witness,  an  additional  crime  would  be  committed, 
and  the  peril  of  a  conviction  for  a  new  offence  incurred.  But  the  defendant,  having  the 
opportunity  to  contradict  or  explain  the  inculpative  facts  proved  against  him,  may  decline 
to  avail  liimself  of  the  opportunity  thus  afforded  him  by  the  law.  His  declining  to  avail 
himself  of  the  privilege  of  testifying  is  an  existent  and  obvious  fact.  It  is  a  fact  patent 
in  the  case.  The  jury  cannot  avoid  perceiving  it.  Why  should  they  not  regard  it  as  a 
fact  of  more  or  less  weight  in  determining  the  guilt  or  innocence  of  the  accused  ?  .  .  . 
The  silence  of  the  accused,  the  omission  to  explain  or  contradict,  when  the  evidence  tends 
to  establish  guilt,  is  a  fact  —  the  probative  effect  of  which  may  vary  according  to  the 
varying  conditions  of  the  different  trials  in  which  it  may  oocm*  —  which  the  jury  must 
perceive,  and  which  perceiving  they  can  no  more  disregard  than  one  can  the  light  of  the 
sun,  when  shining  with  full  blaze  on  the  open  eye.  It  has  been  urged  that  this  view  of 
law  places  the  prisoner  in  an  embarrassed  condition.  Not  so.  The  embarrassment  of 
the  prisoner,  if  embarrassed,  is  the  result  of  his  own  previous  misconduct,  not  of  the  law. 
If  innocent,  he  will  regard  the  privilege  of  testifying  as  a  boon  justly  conceded.  If 
guilty,  it  is  optional  with  the  accused  to  testify  or  not,  and  he  cannot  complain  of  the 
election  he  may  make.  If  he  does  not  avail  himself  of  the  privilege  of  contradiction  or 
explanation,  it  is  his  fault,  if  by  his  own  misconduct  or  crime  he  has  placed  himself  in 
such  a  situation  that  he  prefers  any  inferences  which  may  be  drawn  from  his  refusal  to 
testify,  to  those  which  must  be  drawn  from  his  testimony,  if  truly  delivered."  * 

This  reasoning  is  not  to  be  summarily  disposed  of.  Perhaps  it  is  impreg- 
nable. Certainly  the  possibilities  of  pro  and  con  are  prolific  and  interesting. 
But  the  substance  of  it  all,  and  the  answers  to  it,  seem  to  be  as  follows : 

Argument  Jirat :  An  inference  from  the  refusal  is  inevitable ;  therefore 
why  try  futilely  to  avoid  it  ?  Answer :  The  bare  inference  is  indeed  inevi- 
table ;  but  it  is  at  least  a  practical  question  whether  counsel's  comment  shall 
be  permitted.     Argument  second:  There  is  no  actual  compulsion,  as  pro- 


•  This  view  has  been  sanctioned  by  three 
Courts  in  this  country,  though  the  statutes 
cited  fnt^yra,  note  2,  have  since  controlled  the 
8abject  in  Maine  and  North  Carolina :  Me.  : 
1867,  State  v,  Bartlett,  55  Me.  200,  216  (qaoted 
supra) ;  1870,  State  v.  Lawrence,  57  id.  574, 581 ; 
1871,  State  v.  Cleaves,  59  id.  298  (quoted  supra) ; 
N.  J. :  1898,  Parker  i\  State,  61  N.  J.  L.  308, 39 


Atl.  651  (careful  opinion  by  Magie,  C.  J.) ; 
1900.  State  v.  Wines,  65  id.  31,  46  Atl.  702; 
N.  v.:  1853,  State  v.  Garrett,  Bush.  357  (deal- 
ing only  with  the  privilege  against  disgracing 
facts,  but  assuming  that  the  witness  is  not  bound 
to  answer).  Compare  also  the  opinion  of  Buck, 
J.,  in  State  u.  Fearce  (1894),  56  Minn.  226,  236, 
57  N.  W.  652,  1065. 
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hibited  bj  the  role ;  for  the  aocnsed  has  an  option,  and  the  exeidae  of  this 
option,  by  choosing  silence,  is  therefore  a  Tolontary  act  of  his  own.  An- 
swer :  By  hypothesis,  his  answer  will  be  criminating  (and  it  is  the  ignoring 
of  this  hypothesis  which  seems  to  form  the  fallacy  of  the  learned  Chief 
Justice  Appleton) ;  thus,  the  supposed  option  lies  between  answering  in  con- 
fession of  the  criminating  fact  or  keeping  silence  and  letting  the  same  fact 
be  inferred ;  which  is  no  option  at  alL  Aigument  third :  The  inference  is 
drawn  by  virtue  of  the  non-production  of  the  testimou y  of  a  competent  wit- 
ness {ante,  §  285),  and  not  by  virtue  of  the  claim  of  privilege,  and  hence  the 
two  may  be  kept  distinct,  —  precisely  as  the  characters  of  the  party  as 
witness  and  as  accused  are  allowed  to  be  kept  distinct  {ante,  §  61).  Answer: 
It  is  true  that  the  inference  is  drawable  by  virtue  of  that  principle,  but  it  is 
also  a  necessary  implication  in  the  claim  of  privilege ;  so  that  the  analogy  is 
not  exact.  Where  a  constitutional  rule  is  involved,  and  not  merely  an  ordi- 
nary rule  of  evidence,  it  would  seem  better  to  allow  the  former  and  not  the 
latter  aspect  to  control  the  situation.  Nevertheless,  if  a  logical  mode  of 
escape  from  the  privilege  is  desired  —  that  is,  if  we  are  determined  to  limit 
its  harmful  operation  by  any  interpretation  which  an  honest  logic  will  per- 
mit — ,  this  argument  seems  a  tenable  one.  Argument  fourth  :  There  is  no 
actual  extraction  of  any  reply,  and  hence  the  privilege  not  to  reply  is  liter- 
ally maintained.  Answer :  It  is  true  that  no  reply  is  required,  and  that  this 
is  the  strongest  argument  for  maintaining  that  the  privilege  is  not  violated. 
But  if  we  consider  the  ultimate  ground  of  policy  upon  which  the  privilege 
rests  {ante^  §  2251),  we  observe  that  a  general  practice  of  permitting  the 
use  of  such  inferences  would  (as  against  accused  persons,  at  least)  tend  to 
bring  about  the  very  evils  which  the  privilege  is  intended  to  prevent,  namely, 
the  reliance  by  the  prosecution,  for  the  means  of  proof,  upon  the  confessions 
in  court  of  the  accused  himself  or  upon  the  inferences  of  guilt  which  could 
be  drawn  from  his  silence,  and  the  consequent  slack  and  imperfect  investi- 
gation of.  other  sources  of  proof.  If  there  is  such  a  policy  involved  in  the 
privilege,  it  applies  equally  to  the  prohibition  of  inferences,  differing  only  in 
the  degree  of  danger  involved. 

Such,  then,  being  the  conclusions  of  principle  and  expediency  which 
forbid  the  drawing  of  inferences  from  a  claim  of  privilege,  i*  remains  to 
notice  the  forms  in  which  the  rule  is  applicable: 

(1)  It  clearly  forbids  comment  hy  counsel  upon  the  accueecPs  failure  to  tes- 
tify^  But  there  is  no  call  for  the  stringent  rule  that  a  new  trial  shall 
be  granted  ipso  facto  where  comment  has  been  improperly  made  \^  the  trial 


*  Most  of  the  Btatntes  cited  anlt  enact  this 
expressly;  and  the  decisions  invariably  accept 
it ;  most  of  those  cited  supra,  note  2,  make  this 
application. 

*  This  unnecessary  measure  is  expressly  pro- 
vided by  the  statutes  of  Iowa  and  Oklahoma, 
cited  supra ;  for  the  judicial  views  upon  the  ques- 
tion whether  an  instruction  may  cure  the  fault, 
see  the  following  cases  and  compare  the  general 
doctrine  of  new  trials  (antet  §  21) :  1898,  R.  v. 


Corby,  30  N.  Sc  330  (marital  privilege) ;  1885, 
Petite  r.  People,  8  Colo.  518,  520,  9  Pac.  622 ; 
1880,  Angelo  r.  People,  96  III  209,  213;  1887, 
Coleman  v.  State,  111  Ind.  563,  567,  13  N.  E. 
100;  1900,  Blume  v.  State,  154  id.  343,  56  N.  E. 
771;  1886,  State  v.  Ryan,  70  la.  154,  156,  30 
N.  W.  397  ;  1902,  Knight  v,  U.  S.,  54  C.  C.  A. 
358,  115  Fed.  972,  982;  1903,  Dunn  v.  State, 
118  Wis.  82,  94  N.  W.  646. 
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judge  must  be  trusted,  not  only  to  control  counsel,  but  also  to  remedy  the 
effect  of  his  impropriety.  Nor  is  it  proper  to  go  so  far  as  to  instruct  the 
jury  (even  when  no  comment  has  been  made)  to  disregard  the  inference  ;^ 
it  is  well  enough  to  contrive  artificial  fictions  for  use  by  lawyers,  but  to 
attempt  to  enlist  the  layman  in  the  process  of  nullifying  his  own  reasoning 
powers  is  merely  futile,  and  tends  towards  confusion  and  a  disrespect  for  the 
law's  reasonableness.  (2)  The  rule  applies  equally  to  the  ordinary  vritness  ; 
i,  e,  the  inference  that  the  criminating  fact  exists  is  not  to  be  made  because 
of  his  claim  of  privilege.^  (3)  The  rule  also  forbids  drawing  an  inference, 
during  the  trial,  from  the  accused's  prior  failure  to  testify  at  a  preliminary 
or  other  prior  examination  ;  ®  unless  where  he  has  now  waived  the  privilege 
by  voluntarily  taking  the  stand.^  (4)  The  rule  equally  forbids  inferences 
from  the  novr-production  of  privileged  documents ;  ^  but  it  does  not  forbid 
the  proof  of  copies  by  other  means,  when  the  production  of  the  original  is 
refused.^^ 

§  2273.  Same:  (Jb)  Inference  from  not  producing  XSvidenoe,  dUtingiiished. 
The  principle  has  been  already  examined  (ante,  §§  285-291)  that  a  party's 
failure  to  produce  evidence  which,  if  favorable,  would  naturally  have  been 
produced,  is  open  to  the  inference  that  the  facts  were  unfavorable  to  his 
cause.  One  application  of  this  principle  {ante,  §  289)  is  that  the  party's  failure 
to  testify  in  his  own  behalf  is  equally  open  to  that  inference.  This  specific 
application  of  it  i&  obviously  (as  already  noted)  in  conflict  with  the  privilege 
against  self-crimination.  But  the  other  applications  of  it  remain  in  full 
force.  It  is  therefore  necessary  to  draw  the  line  between  the  two,  and  to 
determine  the  boundary  of  the  prohibited  inference.  No  Court  has  doubted 
that  such  a  boundary  must  be  recognized,  but  there  is  not  always  unanimity 
in  locating  it : 

1850,  Shawy  C.  J.,  in  Com.  v.  Webster,  5  Cosh.  295,  316 :  «  When  pretty  stringent 
proof  of  circumstances  is  produced,  tending  to  support  the  charge,  and  it  is  apparent  that 
the  accused  is  so  situated  that  he  could  offer  evidence  of  aU  the  facts  and  circumstances 


*  By  express  statute  in  Indiana,  Nevada,  and 
Washington,  such  an  instruction  is  required; 
by  express  statute  in  Oklahoma  and  West  Vir- 
ginia, and  perhaps  by  implication  in  other  stat- 
utes, no  "  mention "  of  the  accused's  silence  is 
to  be  made,  and  this  may  be  construed  to  forbid 
even  the  judge's  reference  to  it  by  instructions ; 
thus,  the  words  of  the  local  statute  may  affect 
the  resiUt  The  foUowing  cases  deal  with  the 
subject:  1890,  Farrell  o.  Feople,  133  111.  244,  24 
N.  E.  423;  1885,  State  v.  Stevens,  67  la.  557, 
559,  25  N.  W.  777 ;  1898,  State  r.  Carna^,  106 
id.  483,  76  N.  W.  805;  1898,  State  p.  Johnson, 
50  La.  An.  138,  23  So.  199;  1892,  State  v.  Lan- 
dry, 85  Me.  95,  26  Atl.  998;  1894,  State  v. 
Pearce,  56  Minn.  226,  234,  57  N.  W.  652,  1062; 
1893,  State  v,  Robinson,  117  Mo.  649,  663,  23 
S.  W.  1066;  1895,  Metz  v.  State,  46  Nebr.  547, 
65  N.  W.  190 ;  1903,  Lamb  r.  State,  —  id.  — , 
95  N.  W.  1050 ;  1871,  Ruloff  r.  People,  45  N.  Y. 
213;  1890,  Fulcher  v.  State,  28  Tex.  App.  465, 
473, 1?.  S.  W.  750.    In  one  State  the  final  ab- 


surdity has  been  committed  of  forbidding  the 
jury  even  to  discuss  the  subject  among  them- 
selves: 1898,  Wilson  v.  State,  39  Tex.  Cr.  365, 
46  S.  W.  251. 

V  1886,  Harrison  v.  Powers,  76  Ga.  218,  238, 
245;  1853,  Phelin  v.  Kenderdine,  20  Pa.  354, 
363;  1892,  Boyle  v.  Smithman,  146  id.  255,  258, 
274,  23  Atl.  397 ;  1890,  Beach  v.  U.  S.,  46  Fed. 
754  (as  also  the  inference  that  the  witness  is  by 
coUnsion  shielding  the  accused).  Compare  the 
opposite  view  expressed  by  some  of  the  English 
judges,  quoted  Bupra, 

•  1880,  State  v.  BaQey,  54  la.  414,  415,  6 
N.  W.  589  (former  claim  of  privilege  as  a  wit- 
ness); 1900,  Bunckley  v.  State,  77  Miss.  540, 
27  So.  638. 

*  These  cases  are  collected  post,  §  2273, 
note  5. 

^^  This  is  un<]uestioned ;  cases  involving  cer- 
tain discriminations  are  collected  post,  §  2273^ 
note  3. 

u  AnU,  §  1210. 
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t.'.r**  ^'/jU^,  J  J  2-.>--;^*l/  \Yr-'^'^  ^^  ''-'^-  fortie*-'     Here  lie  ef-r-n  of  lie 


i»,  oti  */:-/*:  \z'fitf:f:^'^L'.ZA  f  foU,  $  L-±h'j\,  ai.d  :?.a:  tie  a  linked  is  e.:c  ret^:iired  by 
ar,r  r*!^  of  law  v>  pr'>i*';ier  eviicrc.:*;  hii  nerenleleaa  he  niis  ti-?  ri^k  •:•£ 
aa  ir-ferr^r.'^  from  noa-pTvi-iinica.  Tbi3  se>r:LiiLg  pond.x.  whiih  has  b^e^oi 
alr*s<i/lr  •i^fLi'ri.tlj  not;:^  in  treatiiig  of  :be  gen-ial  princfzle  '-..v,  §  290  k 
l*a^  Ui.^l^A  a  few  Courts  to  dear  tLat  aar  iafereace  mar  be  drawn.* 

^2;  Thf:  inference  b  e'^ually appli^abk  ^^  the  .on-pr^A-^'ti.  ;  :/ tf j-.-h -ai^TitJL 
B'-'.  ^ince  the  pri'.*ii*^e  applies  to  all  docii=:ents  wLiih  as  a  wiiaess  the  party 
i»  ca*,led  upon  to  pT'^^dJce  ^<2nt?,  §  2'JG4,i.  d-^es  the  pr.biliiion  of  an  inieience 
exter.d  to  all  do^;ament?  tiLich  he  /  :>7'/  as  a  witness  otherwise  hare  been 
C/iXipelled  to  prodace,  i.  ^.  to  all  documents  wiiLin  his  possession  or  c«.»atrol  ? 
Presumably  not  It  is  cle'ir  that  a  document  here  plays  a  doable  part ;  it  is, 
with  regard  to  the  inference,  like  a  witness,  i.  f.  it  is  something  distinct  from 
\\\s  own  \M%U\tihTL^  and  personality,  and  is  merely  an  object  which  he  has 
the  power  t/j  produce ;  yet,  with  regard  to  the  privilege,  it  is  on  a  level  with 
\\\^  own  t/^timony«  In  this  dilemma,  where  it  becomes  a  question  in  what 
capacity  the  d^x;ument  should  be  regarded  and  which  aspect  should  override 
the  Either,  it  .^.-ems  desirable  to  choose  that  solution  which  is  not  open  to 
abune.  Now  it  U  obvious  that  if  the  inference  were  to  be  prohibited  for  all 
d^x;u merits  in  the  forty's  control,  he  could,  by  purposely  securing  the  control 
<A  all  ^<fr\M  of  dficuments,  efiectually  prevent  not  only  their  perusal  but  even 
any  inference  as  to  their  contents.  This  would  be  an  abuse  of  the  privil^e, 
and  i<<  certainly  not  to  be  endured  by  the  law.     It  seems  proper  therefore 

*  l^iN),  VHf]^  V.  aiM,  M  CaL  374.  378.  23  566.  37  S.  E.  326  (fiulnie  to  cmO  witnesses  to 
Y%f',.W»\  {\MifAiS  tA  hornti;  defendaot's  failaie     explain  accused's  wheieaboots) ;  1892,  Jackson 

p.  State,  31  Tex.  Cr.  342,  344,  20  S.  W.   921 
(failure   to  accoont  for    possession  of   stolen 


Ur  rail  th«  9\\tty^pA  rmuUttt  ^Hd  to  be  open  to 
Uil^rrfWH) ;  VHH),  Htat«  v.  Griiwold.  73  Conn. 


(>r»,  Aft  Ml  HTA  i  ivrj,  Price  v.  U.  8.,  14  D.  C.  goods) 

Af/j;  VJ\,  4(H)  (faiiare  to  attempt  to  prore  an  «  1898,  People  r.  Strenber,  121  Cal.  431,  53 

aliM);  \H',m,  Frnzinr  v.  State,  135  Ind.  38,  39,  Pac.  918  ("No  presumption  against  him  is  raised 

94  N.  K  HI  7  (failure;  Ut  prrxJnce  anj  evidence) ;  bj  the  law  if  he  does  not  make  the  attempt  to 

\i^%H,  ^vaxa  r..  Hirikle.  6  la.  385  (failnre  to  ex-  explain  [evidence  against  him]") ;  1873,  State 

i;l;ilii  wh/r^  ar*<;nic  wwi  »Kmght) ;  1903,  State  v.  v.  Carr,  25  La.  An.  407,  408  (inference  not  al- 

Wiuti,  —  id.  — ,  96  N.  W.  1115  (the  atisence  lowable  from  a  failnre  to  offer  anv  evidence 

of  <'i>ritrjwlirtlon  for  r^jrtain  farU  may  be  no-  for  the  defence) ;  1893,  State  r.  Hull,  18  R.  L 

ti'i.4j,  ftv#5ii  though  the  accase<l  is  the  only  one  207,  211,  26  AtL  191  (keeping  a  honse  of  ill- 

wlio    rotild    roil  trail  irt  thum) ;   IH50,   Com.  v.  fame;  comment  forbidden,  on  the  theory  that, 

WeUU'r,    5   Cunh.   2;>5,  316   (quoted    sujnra) ;  by  virtue  of  the  harden  of  proof,  ••the  State 

1H72,  <'om.  V.  Horner,   1 10   Mam.  411;    1887,  was  bonnd  to  prove  her  guilty  without  any  as- 

(;om.  V.  Hrownell,  146  id.  319.  14  N.  E.  108;  distance,  either  active  or  passive,  on  her  part"). 

IW3,    Vttt)p\9  V.    Mills.  94    Mich.  630.  638.  54  Undecided:  1866.  l)oan  r.  State,  26  Ind.  495, 

N.  W.  488;  1900,  State  v,  Costner,  127  N.  C.  498  (instruction  held  not  properly  worded). 
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to  restrict  the  prohibition  of  the  inference  to  such  documents  only  as  are  of 
his  own  personal  authorship  (for  thus  they  become  in  truth  his  own  testi- 
mony and  admissions),  and  to  permit  the  inference  for  all  others  which  happen 
to  be  within  his  control  and  are  not  produced.  Such  would  seem  to  have 
been  the  practice  hitherto.* 

(3)  Where  the  witness  not  produced  is  privileged  and  therefore  might  refuse 
to  testify  if  called,  there  arises  an  interesting  and  complicated  problem,  already 
elsewhere  considered  (ante,  §  286).  It  here  involves  the  question  whether 
the  accused's  failure  to  call  a  co-defendant,  who  would  be  privileged  but  com- 
petent, and  whose  non*production  would  otherwise  be  open  to  inference,  can 
thus  be  noticed.  It  would  seem  that  it  ought  to  be,  —  at  least,  unless  it  ' 
xtppears  that  the  co-defendant  claims  his  privilege.* 

(4)  Where  the  accused  takes  the  stand  voluntarily,  he  waives  his  privilege, 
to  a  certain  extent  at  least  {post^  §  2276).  Hence  the  prohibition  against 
inferences  from  his  failure  to  testify  comes  to  an  end,  with  the  ending 
of  the  privilege.  His  failure  in  his  testimony  to  deny  or  explain,  the  evi- 
dence against  him  which  he  might  naturally  have  explained  is  therefore  open 
to  inference ;  ^  and  this  must  be  so,  however  narrowly  {post,  §  2276)  the 


'  See  the  foUowing  cases,  also  cited  ante, 
$  291,  and  compare  the  criminal  cases  cited  ant«, 
|§  1202,  1205,  1207,  1210;  1764,  B.  v.  Smith,  3 
Burr.  1475 ;  1902,  Central  Stock  &  G.  Exchange 
V.  Board  of  Trade,  196  ni.  396,  63  N.  £.  740 
{plaintiff,  in  a  bill  to  secnre  qaotation-serrice, 
refused  to  produce  its  sales-sheets,  claiming  the 
privilege;  neld,  that  the  inference  could  be 
drawn  as  against  a  partj  to  a  civil  cause,  even 
though  production  was  not  compellable  because 
of  the  privilege) ;  1886,  State  v.  Chamberlain,  89 
Mo.  129, 134,  1  S.  W.  145;  1846,  Clifton  v.  U.  S., 
4  How.  242,  247 ;  1884,  U.  S.  v.  Flemming,  18 
Fed.  907,  916.  The  following  case  is  unique: 
1902,  McKnight  u.  U.  S.,  54  C.  C.  A.  358,  115 
Fe<l.  972  (after  evidence  that  an  incriminating 
document  is  in  the  accused's  possession,  no  notice 
of  production  can  be  ^iven  b^  the  prosecution, 
because  the  claiming  of  the  privilege  would  per- 
mit inferences  to  be  drawn  against  him ;  the 
ruling  is  made  on  the  assumption  that  a  copy- 
could  be  used  under  such  circumstances  without 
notice  to  produce,  —  an  incorrect  assumption,  as 
shown  antCy  §§  1202, 1205, 1207  ;  it  also  involves 
the  fallacy  that  the  mere  necessity  of  making  a 
claim  of  privilege  for  documents  is  improper 
because  of  the  possible  resulting  inference,  —  a 
fallacy  which  reasons  in  a  circle,  because  the 
privilege  cannot  be  enforced  until  it  is  claimed 
and  the  Court  cannot  both  enforce  it  and  forbid 
the  necessary  condition  precedent  to  enforcing 
it ;  the  ruling  also  involves  the  fallacy  that  the 
accused's  failure,  on  notice,  to  produce  the  docu- 
ment was  equivalent  to  a  claim  of  privilege,  but 
it  was  not,  because  it  might  have  been  done  in 
precisely  the  same  way  for  a  non-criminating 
document  and  would  merelv  have  served  as  a 
basis  for  tlie  use  of  a  copy  by  the  prosecution ; 
these  three  fallacies  so  subtly  combine  in  this 
ruling  that  the  result  is  a  plausible  one ;  but  the 
f  uling  remains  purely  fallacious  and  wholly  un- 


sound ;  the  opinion  in  R.  v.  Smith,  supra^  cited 
ante,  §  291,  shows  the  natural  and  orthodox 
treatment  of  the  situation). 

*  The  precise  question  has  apparently  not 
been  decided :  1899,  Brock  v.  State,  123  Ala. 
24,  26  So.  329  (adultery  with  C. ;  defendant's 
failure  to  call  C,  who  would  be  privileged,  and 
was  equally  available  for  the  prosecution,  not  a 
matter  for  inference;  Tyson  J.,  diss.;  useful 
opinions);  Coppin  v.  State,  ib.  58,  26  So.  333 
(same);  1888,  State  v,  Mathews,  98  Mo.  125, 
130,  10  S.  W.  144,  11  S.  W.  1135  (inference  al- 
lowed, the  co-defendant  not  being  on  trial  at  the 
same  time,  and  being  therefore  qualified  and  not 
privileged;  Sherwood,  J.,  diss.,  on  the  ground 
that  a  co-defendant  not  on  trial  is  privileged) ; 
1901,  State  v.  Weaver,  165  id.  1,  65  S.  W. 
308  (no  inference  allowed  for  a  failure  to  call 
a  competent  co-indictee  not  on  trial;  State  v. 
Mathews,  supra ,  repudiated,  with  the  undi^ified 
and  unprecedentea  remark  that  "  the  ruling  in 
that  case  simply  dodged  the  issue,  and  that  is 
what  every  lawyer  wUl  say  who  reads  the  opin- 
ion in  the  case  "). 

B  1888,  Clarke  v.  State,  87  Ala.  71,  74,  6 
So.  368;  1888,  Cotton  r.  State,  ib.  103,  6  So. 
396;  1873,  Solander  r.  People,  2  Colo.  48,  69; 
1893,  State  v.  Glave,  51  Kan.  330,  335,  33  Pac. 
8;  1874,  Stover  r.  People,  56  N.  Y.  315,  320 
(larceny ;  defendant's  failure,  when  on  the  stand, 
to  account  for  the  money,  admissible  for  com- 
ment; Church,  C.  J.,  and  Andrews,  J.,  diss,  on 
unspecified  points  in  the  case) ;  1902,  U.  S.  v. 
Lee  Huen,  118  Fed.  442,  456.  Contra:  1888, 
State  V,  Graves,  95  Mo.  510,  514,  8  S.  W.  739 
(Rev.  St.  §  1918,  quoted  post,  §2276,  interpreted 
to  mean  that "  when  he  elects  to  go  on  the  stand, 
he  may  testify  only  to  such  matters  as  he  may 
choose,"  and  that  therefore  no  inference  may  be 
drawn  from  his  failure  to  mention  certain  mat- 
ters; Brace  and  Sherwood,  JJ.,  diss.);   1888, 
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extent  of  the  waiver  be  interpreted.  Furthermore,  where  the  party  refuses 
answer  and  claims  privilege  as  to  the  matter  which  is  in  truth  included 
in  the  waiver,  but  the  answer  is  not  insisted  upon,  the  inference  is  of  course 
available,^  and  this  is  conceded  even  under  the  anomalous  doctrine  of  Mr. 
Justice  Cooley  (^post,  §  2276)  as  to  waiver  J  Finally,  this  waiver  has  been 
held  to  go  so  far  as  to  permit  inferences  to  be  drawn  from  prior  amissiona  or 
failures  or  refusals  to  testify  at  a  time  when  the  privilege  existed  and  the 
inference  would  have  been  prohibited.^ 


5.    CaMation  of  tlie  PrlvUefse. 

§  2275.  Waiver:  (a)  by  Contract.  It  has  never  been  doubted  that  the 
privilege  is  in  itself  waivable : 

1719,  L.  C.  Parker,  in  East  India  Co.  v.  Atkins,  1  Stra.  168,  176  (holdmg  valid  a 
covenant  to  give  diaooyery) :  "  It  is  a  negative  privilege  that  is  allowed  by  the  law,  that 
a  man  may,  if  he  please,  refuse  to  discover  a  matter  that  will  subject  him  to  penalties.  It 
is  only  a  privilege,  not  a  natural  right,  for  then  he  would  shake  that  natural  right  whenever 
he  saw  fit  to  make  such  discovery.  If  a  man  will  waive  such  a  privilege,  surely  he  inay; 
it  is  not  a  thing  prohibited  by  the  law.  The  reason  why  he  is  not  obliged  to  discover  is 
a  want  of  right  in  the  other  party  to  oblige  him  to  it;  but  if  he  will  make  a  discovery,  he 
may,  nor  is  any  rule  of  justice  or  natural  right  broke  by  it.  Is  it  unjust  that  the  whole 
case  should  be  laid  before  the  Court  ?  If  the  party  has  not  done  anything  contrary  to  his 
duty,  an  answer  can  do  him  no  harm.  And  why  should  not  this  Court  carry  it  so  far, 
when  there  can  be  no  prejudice  unless  the  party  is  a  knave  ?  And  if  he  be  one,  shall  a 
Court  of  equity  protect  him  ?  '*  ^ 

But  may  such  a  waiver  be  made  irrevocably  by  contract  before  trial? 
Unless  the  contract  is  one  which  by  its  circumstances  has  come  within  the 
doctrine  of  duress  or  oppression,  and  is  thus  avoidable  on  general  principles 
of  contract,  there  is  no  reason  in  its  present  aspect  why  it  should  not  be 
binding.     Tliis  had  been  the  doctrine  since  the  origin  of  the  privilege.*    It 


State  V.  Jackson,  ib.  623,  655,  8  S.  W.  749  (Sher- 
wood, J.,  points  out  the  fallacy  of  the  precediog 
ruliog,  bat  a  majority  of  the  Court  express  dis- 
sent on  this  point) ;  1893,  State  v.  Elmer,  115  id. 
401,  122  S.  W.  369  (State  v.  Graves  approved) ; 
1893,  State  v.Fairlamb,  121  id.  137,  150,25  S.W. 
895  (failare  to  testify  to  a  ''  particular  fact," 
held  not  open  to  inference) ;  1899,  State  v.  Hud- 
speth, 150  id.  12,  51  S.  W.  483  (instruction  that 
statements  of  the  accused  testified  to  hy  the 
prosecution  and  not  denied  by  the  accused  are 
to  he  taken  as  facts,  held  erroneons). 

*  1870,  Andrews  r.  Frye,  104  Mass.  234, 236; 
1873,  State  v,  Ober,  52  N.  H.  459,  465. 

V  Cooley,  C.  J.,  in  Constitutional  Limitations, 
p.  31 7,  quoted  post,  §  2276.  Compare  the  follow- 
ing cases  of  earlier  date  :  1852,  Carne  v.  Litch- 
field, 2  Mich.  340, 344 ;  1867,  Knowles  v.  People, 
15id.  408,  413. 

•  1896,  Taylor  o.  Com.,  —  Ky.  —  ,  34  S.  W. 
227  (failure  to  testify  at  a  preliminary  examina- 
tion);  1895,  Com.  V.  Smith,  163  Maiss.  411,  40 
N.  E.  189  (refusal  to  testify  before  the  grand 
jury).  Contra:  1901,  Wooley  v.  State, ~ Tex. 
Or.  —  ,  64  8.  W.  1054;  1902,  Sogers  v.  State, 


44  id.  350,  71  S.  W.  IS;  and  compare  the  cases 
as  to  impeaching  a  witness  by  his  former  silence 
{ante,  §  1042). 

Otherwise,  of  course,  where  the  defendant 
has  not  now  taken  the  stand :  cases  cited  ante, 
§  2272,  note  8. 

^  The  only  hesitation  indicated  by  any  Court 
on  this  point  has  been  in  Georg^:  1884,  Gravett 
v.  State,  74  Ga.  191, 200  (questioning  the  obiter  re- 
mark that  there  can  be  no  waiver,  in  Higdon  p. 
Heard,  14  id.  258,  where  alone  that  view  seems 
to  have  been  uttered).  But  compare  the  doc- 
trine of  Mr.  J.  Cooley,  port,  §  2276. 

*  1719,  East  Lidia  Co.  v.  Atkins,  1  Stra.  168, 
176  (bill  against  plaintiff's  employees  to  discover 
misconduct  involving  a  forfeiture  of  the  plain- 
tiffs right  to  a  franchise  of  trade ;  defenaant's 
covenant  to  answer  any  bill  of  discovery,  held 
valid;  quoted  supra);  1728,  South  Sea  Co.  v. 
Bumpstead,  Mo^ly  74  (covenant  by  a  supercargo 
to  make  discovery  to  a  bill  by  employer,  here 
enforced,  although  involving  disclosure  of  matter 
of  forfeiture) ;  1827,  Green  v.  Weaver,  1  Sim. 
404,  430  (bill  against  a  broker,  who  had  ffiven 
a  bond  to  the  corpozatioii  subject  to  penalties^ 
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would  follow  that  a  contract  found  by  implication  from  the  relations  of  the 
parties  is  equally  effective : 

1827,  V.  C.  Leach,  in  Green  ▼.  Weaver,  1  Sim.  404,  425,  433 :  *'  I  think  that  two  prop- 
ositions may  he  assumed;  first,  that  the  policy  of  the  law  not  only  requires  that  a  broker 
or  agent  should  act  with  fidelity  to  his  employer,  and  should  be  ready,  at  ail  times,  to 
render  a  fuU  and  clear  account  of  his  transactions;  but,  secondly,  from  the  nature  of  this 
case,  the  defendant  must  possess,  and  perhaps  exclusively  possess,  the  means  of  stating 
that  accountf  which  the  policy  of  the  law  entitles  the  plaintiff  to  demand.  I  think  these 
propositions  may  be  assumed  in  this  case  as  clear.  .  .  .  Then  the  next  question  is,  inas- 
much as  the  objection  to  make  the  discovery  arose,  in  the  cases  I  have  referred  to,  from 
the  stipulations  of  instruments  under  seal,  can  the  solemnity  of  the  seal  make  that  obliga- 
tion to  discover  more  obligatory  in  a  court  of  equity,  than  the  moral  obligation  resulting 
from  principal  and  agent,  when  one  reposes  and  another  accepts  the  confidence  so 
reposed  ?  .  •  .  I  should  say  that  a  Court  of  equity  knows  no  difference  between  a  mere 
moral  obligation,  and  one  resulting  from  stipulation  by  deed.  If  we  contrast  the  circum- 
stances of  this  case  with  those  of  the  decisions  I  have  referred  to,  I  think  we  shall  find 
that  this  case  creates  a  higher  moral  obligation  to  give  the  discovery  than  any  of  those 
cases.  In  each  of  those  cases  the  parties  dealt  at  arm's  length.  The  employer  contem- 
plated a  breach  of  the  contract  by  the  agent,  and  stipulated  for  his  own  damages  in  case* 
a  breach  of  contract  should  take  place.  In  the  present  case  the  employer  surrendered 
himself,  unconditionally,  to  the  agent  whom  he  employed,  in  the  confidence  that  the  agent 
sustained  the  character  that  he  publicly  assumed.  The  employer  had  no  reason  to  sus- 
pect, nor  had  any  means  of  detecting  the  misrepresentation  of  the  fact,  whether  they 
were,  or  not,  duly  constituted  legal  brokers.  Much  less  could  he  apprehend  that  they 
were  daily  and  hourly  living  in  the  violation  of  the  law  of  the  country  in  so  acting ;  and 
that  they  kept  this  violation  lurking  in  the  background,  to  be  brought  forward,  by  way  of 
defence,  against  the  just  demands  of  those  whose  confidence  they  invited.  If  a  Court  of 
equity  gives  effect  to  a  defence  so  constituted,  I  do  not  know  that  there  can  be  any  reason 
why  an  executor  or  administrator,  who  has  made  oath  duly  to  administer  the  assets,  and 
executed  a  bond  for  that  purpose,  may  not  allege  those  matters  in  answer  to  a  bill  of  dis- 
covery charging  him  with  fraudulently  tendering  an  account  of  the  assets."  * 

§  2276.  T77aiT6r:  (b)  by  Volunteering  Testimony  on  the  Stand.  (1)  The 
case  of  the  ordinary  witness  can  hardly  present  any  doubt.  He  may  waive 
his  privilege ;  this  is  conceded.  He  waives  it  by  exercising  his  option  of 
answering;  this  is  conceded.  Thus  the  only  inquiry  can  be  whether,  by 
answering  as  to  fact  X,  he  has  waived  it  for  fact  Y.  If  the  two  are  re- 
lated facts,  parts  of  a  whole  fact  forming  a  single  relevant  topic,  then  his 
waiver  as  to  a  part  is  a  waiver  as  to  the  remaining  parts ;  because  the  privi- 
lege exists  for  the  sake  of  the  criminating  fact  as  a  whole.  The  reasoning  is 
aptly  expounded  in  the  following  passage : 

1869,  Campbell,  J.,  in  Foster y.  People,  18  Mich.  266,  274:  <<  Where  he  has  not  actually 
admitted  criminating  facts,  the  witness  may  unquestionably  stop  short  at  any  point  and 

V.  C.  Leach :  "  A  man  may  contract  so  as  to  in-  equally  applicable  to  a  stipulation  made  before 

cnr  an  obligation  to  discover  the  £act8,  although  the  trud  though  not  as  a  part  of  a  coyenant  of 

that  discovery  may  incidentiUly  subject  him  to  employment:    Contra:    1842,  Lee  v.  Read,  5 

pecuniary  penalties  *').  Beav.  381,  385,  sembie  (defendant's  agreement, 

•  1827,  Green  v.  Weaver,  I  Sim.  404, 431  (biU  before  trial,  to  give  full  discovery  is  not  bind- 

against  a  broker  to  discover  the  transactions  ing).    It  ought  equally  to  apply  to  an  accused^ s 

which  he  had  had  on  the  plaintiff's  account;  agreement  made   before    trial:    Contra:    1889, 

held,  that  the  relation  was  confidential  and  im-  U.  S.  v.  Smith,  4  Da^  121,  124  (accomplice  agree- 

plied  an  agreement  to  give  discovery  without  re-  ing  to  turn   State  s  evidence,  but  afterwards 

serve ;  quoted  supra).  The  principle  ought  to  be  refusing). 
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determine  tiiat  he  will  go  no  farther  in  that  direction.  .  .  .  Bat  the  rale  which  allows  a 
witness  to  refuse  answering  questions  not  directly  pointing  to  guilt,  rests  solely  on  the 
doctrine  that,  as  in  most  eases  the  crimination  would  be  made  out  by  a  series  of  circum- 
stances, any  one  of  them  may  have  such  a  tendency  to  aid  in  reaching  the  result,  that  an 
answer  concerning  it  may  supply  means  of  conviction,  by  aiding  the  other  proofs  which 
it  indicates,  or  supplements,  on  behalf  of  the  prosecution.  The  right  to  decline  answer- 
ing as  to  these  minor  facts  is  merely  accessory  to  the  right  to  decline  answering  to  the 
entire  criminating  charge,  and  can  be  of  no  manner  of  use  when  that  is  once  admitted, 
and  must  be  regarded  as  waived  when  the  objection  to  answering  to  the  complete  offense 
is  waived.  The  law  does  not  endeavor  to  preserve  any  vain  privileges,  and  such  a  privi- 
lege as  would  allow  a  witness  to  answer  a  principal  criminating  question,  and  refuse  to 
answer  as  to  its  incidents,  would  be  worse  than  vain ;  for,  while  it  could  not  help  the 
witness,  it  must  inevitably  injure  the  party,  who  is  thus  deprived  of  the  power  of  cross- 
examination  to  test  the  credibility  of  a  person  who  may,  by  avoiding  it,  indulge  his  vindic- 
tiveness  or  corrupt  passions  with  impunity.  .  .  .  And  the  further  consideration  is  also 
recognized,  that  a  witness  has  no  right,  under  pretense  of  a  claim  of  privilege,  to  preju- 
dice a  party  by  a  one-sided  or  garbled  narrative." 

This  view,  however,  did  not  receive  final  sanction  in  England ;  after  much 
contrariety  of  opinion,  the  doctrine  seems  there  to  obtain  that  the  privilege 
may  be  claimed  at  any  moment,  —  a  practical  nullification  of  the  present 
application  of  the  principle  of  waiver.^  But  in  the  United  States  the  rule 
set  forth  in  the  above  passage  is  generally  accepted,  with  varying  phrase- 
ology ;  one  or  two  Courts  alone  following  the  English  doctrine  of  R  v.  Gar- 
bett  The  application  of  the  rule  thus  comes  to  depend  chiefly  on  the 
relations  of  the  particular  facts  inquired  about  and  the  extent  to  which  the 
particular  witness  has  gone  in  his  prior  answers.^ 


*  Eng. :  1820,  Ex  parte  Cossens,  Buck  Bkcy. 
Cas.  531,  540  (bankrupt's  examination;  L.  C. 
Eldou:  "If  a  man  has  gone  on  answering 
questions  that  had  a  tendency  to  criminate  him* 
self,  he  may  stay,  in  answering  those  questions, 
wherever  he  pleases ;  yon  cannot  carry  him 
further  than  he  chooses  voluntarily  to  go  him- 
self"); 1824,  Dixon  v.  Vale,  1  C.  &  P.  278 
(Best,  C.  J.,  said  that  if  a  ¥ritnes8,  after  caution, 
chooses  to  answer,  "  he  is  bound  to  answer  all 
questions  relative  to  that  transaction");  1827, 
Dandridge  v,  Corden,  3  id.  11  (bill  of  exchange; 
after  answering  that  there  was  an  acceptance 
for  value,  the  witness  refused  to  state  the  con- 
sideration ;  L.  C.  J.  Tenterden  refused  to  com- 
pel liim) ;  1827,  East  v.  Chapman,  M.  &  M.  46 
(after  answering  "  one  or  two  questions  on  the 
subject  **  of  a  libel,  the  witness  claimed  his 
privilege;  Abbott,  C.  J.:  "Having  partially 
answered  you  are  now  bound  to  give  the  whole 
truth");  1834,  Ewing  t*.  Osbaldiston,  6  Sim. 
608  (account  of  partnership,  the  answer  defend- 
ing, un  the  ground  of  the  partnership's  illegality ; 
discovery  compelled,  because  in  the  answer  the 
liability  to  penalties  was  apparent,  "  and  con- 
sequently he  could  not  be  damnified  by  a  pro- 
duction of  the  documents  ")  ;  1847,  R.  r.  Garbett, 
2  C.  &  K.  474,  495,  1  Den.  Cr.  C.  276  (answering 
in  part  is  no  waiver,  for  a  witness;  he  may 
''claim  the  privilege  at  any  stage  of  the  in- 
quiry"); 1851,  King  of  the  Two  Sicilies  w. 
^ilcox,  1  Sim.  n.  s.  301,  320  (R.  v.  Garbett 


^ 


followed ;  Ewing  v.  Osbaldiston  said  to  be  incon- 
sistent with  it)  ;  1860,  Fisher  v.  Fisher,  30  L.  J. 
P.  M.  A.  24  (divorce  on  the  ground  of  cruelty ; 
the  petitioner  by  testifying  does  not  waive  the 

Privilege  of  refusing  to  answer  questions  as  to 
er  adultery) ;   Ont,  Rev.  St.   1897,  c.  73,  §  7 
(adultery ;  quoted  ante,  §  488). 

s  Ala.:  1879,  Lockett  v.  State,  63  Ala.  5,  11 
(compellable  to  answer  only  "  questions  con- 
cerning the  matter  he  has  testified  about,"  and 
not  ''those  concerning  other  matters,  though 
they  come  within  the  scope  of  the  cause  " ;  here, 
an  accomplice  turning  State's  evidence) ;  1885, 
Smith  r.  State,  79  id.  21,  23  (approving  the  pre- 
ceding case) ;  1888,  Clarke  v.  State,  87  id.  71,  74, 
6  So.  368  (similar) ;  1888,  Cotton  v.  State,  ib. 
103,6  So.  372  (similar);  1889,  Rains  v.  State, 
88  id.  91, 98, 7  So.  315  (similar) ;  1892,  Williams 
V.  StatQ,  98  id.  52,  54,  13  So.  333  (similar); 
Cal.:  1880,  People  v.  Freshour,  55  Cal.  375 
(a  disclosure  of  part  of  a  transaction  waives  the 
privilege  as  to  the  whole) ;  Fla. :  1896,  Ex  parte 
Senior,  37  Fla.  1,  19  So.  652  ("if  with  fidl 
knowledge  of  his  rights  he  consents  to  testify 
about  the  very  matter  that  may  criminate  him, 
lie  must  submit  to  a  full,  legitimate  crosft- 
examiuation  "  upon  it ;  here  the  witness,  aftGr 
caution,  testified  for  a  contestant  of  an  election 
that  he  had  voted  for  him,  and  refused  on  cro&s- 
examination  to  answer  as  to  his  residence,  regis- 
tration, etc. ;  held,  a  waiver,  since  to  speak  as  to 
voting  was  to  testify  about  the  main  element  Jt 
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(2)  The  case  of  an  iiccused  in  a  criminal  trial,  who  voluntarily  takes  the 
stand,  is  different  Here  his  privilege  has  protected  him  from  being  asked 
even  a  single  question,  for  the  reason  that  no  relevant  fact  that  could  be  in- 
quired about  would  not  tend  to  criminate  him  (ante,  §  2260).  On  this  very 
hypothesis,  then,  his  voluntary  offer  of  testimony  upon  any  fact  is  a  waiver 
as  to  all  other  relevant  facts,  because  of  the  necessary  connection  between 
alL  His  situation  is  distinct  from  that  of  the  ordinary  witness,  with  refer- 
ence to  the  point  of  time  when  a  waiver  can  be  predicated,  because  the  ordi- 
nary witness  is  compelled  to  take  the  stand  in  the  first  instance,  and  his 
opportunity  for  choice  does  not  come  till  later,  when  some  part  of  the  crimi- 
nating fact  is  asked  for;  while  the  accused  has  the  choice  at  the  outset. 
From  the  point  of  view  of  the  actual  prescience  of  witness  and  accused,  the 


the^crime  of  illegal  voting)  ;_IJl.:  1898,  Egeen 

E^ai( 


V.  Fox,  177  111.  185,  52  N.  E.  269  (no  testlaid 
down)  ;  la, :  1876,  State  v.  Fay,  43  la.  651  (after 
testifying  to  an  admission  by  the  defendant,  the 
witneiss  was  compelled  to  answer  as  to  the  other 

gsrsons  present  at  the  conversation);  1886, 
locam  V.  Knosby,  70  id.  75, 30  N.  W.  18  (action 
on  notes ;  plea,  payment ;  a  clerk's  testimony  to 
non-payment,  held  not  to  waive  privilege  as  to 
collateral  questions  abont  embezzling  n*om  his 
employer;  B«ck,  J.,  diss.]| ;  Ky. :  1824,  Ginn  v. 
Com.,  5  Litt.  300  (complainant  in  bastardy,  held 
boond  to  answer  as  to  intimacy  with  other  men) ; 
Me.:  1831,  Tillson  v.  Bowley,  8  Greenl.  163 
(like  the  next  case) ;  1841,  Low  v.  Mitchell,  18 
Me.  372  (privilege  waived  as  to  "  that  matter  so 
far  as  material  to  the  issue,"  but  not  as  to  "  other 
unlawful  acts,  wholly  unconnected  with  the  act 
of  which,  he  has  spoken,  even  though  they  may 
be  material  to  the  issue " ;  here  a  complainant 
in  bastardy,  held  privileged  as  to  intercourse 
with  other  men  about  the  time  of  begetting; 
a  ruling  clearly  erroneous  ou  the  facts) ;  1875, 
State  V,  Wentworth,  65  id.  234,  246  (preceding 
rulings  disapproved ;  the  privilejs;e  is  waived  for 
the  ^'  subject-matters  of  the  inoniry  of  the  direct 
examination");  Md.:  1885,  Chesapeake  Club 
r.  State,  63  Md.  446,  455,  462  (illegal  liquor- 
selling;  questions  as  to  seeing  liquor  on  the 
premises,  after  other  questions  of  the  same  sort 
answered,  held  privileged,  on  the  authority  of  R. 
V.  Grarbett,  that  the  witness  "  may  claim  his  pro- 
tection at  any  sta^e  of  the  inquiry- " ;  no  Ameri- 
can cases  cited) ;  Mass. :  1853,  Foster  v.  Pierce, 
11  Cush.  437  (bastardy;  after  answering  a  ques- 
tion to  the  complainant's  intercourse,  the  witness 
refused  to  answer  the  cross-examiner's  question 
as  to  the  person  with  whom  it  was  had ;  held 
compellable,  on  ''the  broad  principle  that  the 
witness  must  claim  his  privilege  in  the  outset, 
when  the  testimony  he  is  about  to  give  wUl,  if 
he  answers  fully  all  that  pertains  to  it,  expose 
him  to  a  criminal  charge");  1858,  Com.  v. 
Pierce,  10  Gray  472,  477  (for^ry;  an  accom- 
plice compelled  on  cross-examination  to  testify 
to  part  of  the  transaction,  since  "  he  must  an- 
swer all  questions  legally  put  to  him  concerning 
that  matter'');  1876,  Mayo  v.  Mayo,  119  Mass. 
290  (answers  given  by  a  witness  not  fully  under- 
standing his  rights,  bat  intending  to  claim  the 
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privilege,  were  struck  out,  and  a  claim  of  privi- 
lege as  to  further  answers  was  allowed) ;  1879, 
Com.  V.  Pratt,  126  id.  462  (illegal  liquor-selling ; 
witness  compelled  to  answer  as  to  other  illegal 
sales) ;  1887,  Com.  v.  Trider,  143  id.  180,  9  N.  E. 
510  (adultery ;  witnees  held  not  to  have  waived 
on  the  facts);  1899,  Evans  v.  O'Connor,  174  id. 
287,  54  N.  E.  557  (Loea  of  wife's  affections  by 
adultenr  in  1893.  1894,  and  1895;  plaintiff^s 
wife  allowed  to  testify  to  1893  without  waiving 
privilege  as  to  1894  and  1895,  as  involving  "dis- 
tinct transactions");  Mich.:  1869,  Foster  v. 
People,  18  Mich.  266,  273  ("  where  he  has  not 
actually  admitted  criminating  facts,  the  witness 
may  unquestionably  stop  short  at  any  point " ; 
but  otherwise,  he  must  "  disclose  fully  what  he 
has  attempted  to  relate  " ;  accomplices,  however, 
cannot "  stop  short  of  a  full  disclosure  "  ;  quoted 
supra) ;  Minn.:  1882,  State  v.  Nichols,  29  Minn. 
357,  358,  13  N.  W.  153  (bastardy ;  a  witness 
testifying  to  knowledge  of  the  complainant's 
intercourse  with  other  parties  than  defendant, 
compelled  to  name  the  person);  Mo.:  1865, 
State  V.  Marshall,  36  Mo.  400,  401  (murder ;  a 
witness  for  the  prosecution  held  privileged  as  to 
matters  irrelevant  on  the  facts);  Nebr.:  1888, 
Lombard  v.  Mayberry,  24  Nebr.  674,  690,  40 
N.  W.  271  (action  on  bond  as  security  for  notes ; 
witness  to  genuineness  of  notes  held  not  to  have 
waived  his  privilege  as  to  their  alteration); 
N.  H. :  1829,  State  v.  K.,  4  N.  H.  562  (witness 
compellable,  if  he  testifies  to  the  general  fact  of 
defendant's  innocence,  to  *'  state  all  the  circum- 
stances relating  to  that  fact");  1837,  Amherst 
V.  HoUis,  9  id.  107,  110  (support  of  a  pauper; 
witness  testifying  to  his  poverty  may  claim  the 
privilege  as  how  he  had  disposed  of  certain 
property) ;  1851,  State  i;.  Foster,  23  id.  348,  354, 
(illegal  liquor  selling ;  witness  held  compellable 
on  the  facts) ;  1855,  Cobum  v.  Odell,  30  id.  540, 
555  (note  for  illegal  consideration  ;  party  plain- 
tiff called  by  defendant,  held  not  to  nave  waived 
on  the  facts);  N.  Y.:  1894,  People  v.  Forbes, 
143  N.  Y.  219,  230,  38  N.  E.  303  (murder  by 
poisonous  gas ;  grand  jury's  inquiry ;  voluntary 
answering  of  general  questions  as  to  the  wit- 
ness' guilt,  held  not  to  preclude  a  claim  of 
privilege  as  to  questions  about  the  purchase  of 
the  instruments  used  for  the  offence). 
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result  is  the  same.  Each  knows  well  enough  that  the  inquiries  will  be  upon 
topics  relevant  to  the  chaige  in  issue ;  but  that  is  immaterial.  The  question 
is.  What  does  he  know  as  to  the  connection  between  the  first  question  and 
a  possible  subsequent  incriminating  question  ?  Now  the  accused  knows  that 
there  must  always  be  such  a  connection ;  but  in  the  witness'  case  there  may 
or  may  uot  be  such  a  connection,  and  if  there  is  not,  then  his  answer  cannot 
be  a  waiver.  The  result  is,  then,  that  the  accused,  as  to  all  facts  whatever 
(except  those  which  merely  impeach  his  credit  and  therefore  are  not  related 
to  the  charge  in  issue),  has  signified  his  waiver  by  the  initial  act  of  taking  the 
stand. 

The  judicial  and  legislative  solutions  of  this  problem  have  been  numerous. 
Leaving  aside  for  the  moment  (post,  §  2277)  certain  rules  that  are  to  be  dis- 
tinguished, there  are  half  a  dozen  forms  of  solution : 

(a)  The  first  is  that  the  voluntary  taking  of  the  stand  is  a  waiver  as  to  all 
facts  whatever,  indvding  even  those  which  merely  affect  credibility  : 

1872,  Church,  C.  J.,  in  Connors  v.  People,  60  N.  Y.  240  (permitting  answers  as  to  former 
arrests,  as  affecting  credibility) :  ^  The  prohibition  in  the  Constitation  is  against  com- 
pelting  an  accused  person  to  become  a  witness  against  himself.  If  he  consents  to  become 
a  witness  in  the  case,  voluntarily  and  without  any  compulsion,  it  would  seem  to  follow 
that  he  occupies  for  the  time  being  the  position  of  a  witness  with  all  its  rights  and  piivi- 
leges  and  subject  to  all  its  duties  and  obligations.  If  he  gives  evidence  which  bears 
against  himself,  it  results  from  his  voluntary  act  of  becoming  a  witness,  and  not  from 
compulsion.  His  own  act  is  the  primary  cause,  and  if  that  was  voluntary,  he  has  no 
reason  to  complain.'' 

This  goes  beyond  the  limit  above  suggested.  It  may  be  supported  on  the 
ground  that  as  the  privilege  protects  the  accused  against  any  form  of  com- 
pulsory disclosure  as  a  witness  {ante,  §  2263),  so  its  waiver  abandons  any 
right  to  refuse  as  a  witness. 

(6)  The  second  view  is  the  one  above  suggested  as  correct,  and  appears  in 
varying  phraseology.  Commonly,  it  is  said  that  the  waiver  extends  to  all 
matters  relevant  to  the  issue,  meaning  thereby  to  exclude  "collateral'* 
matters,  i.  e.  facts  merely  affecting  credibility : 

1875,  Appleton,  C.  J.,  in  State  v.  Wentwor{k,Qo  Me.  234,  243:  *<  He  was  not  obliged  to 
testify.  He  does  testify.  ...  He  exonerates  himself.  He  denies  the  commission  of  the 
offense  charged.  He  is  subject  to  cross-examination,  as  the  necessary  result  of  his  as- 
suming the  position  of  a  witness.  ...  If  he  discloses  part,  he  must  disclose  the  whole 
in  relation  to  the  subject-matter  about  which  he  had  answered  in  part.  Answeiing  truly 
in  part  with  answers  exonerative,  he  cannot  stop  midway,  but  must  proceed,  though  his 
further  answers  may  be  self-criminative.  Answering  falsely  as  to  the  subject-matter, 
he  is  not  to  be  exempt  from  cross-examination  because  his  answers  to  such  cross- 
examination  would  tend  to  show  the  falsity  of  those  given  on  direct  examination.  If 
it  were  so,  a  preference  would  be  accorded  to  falsehood  rather  than  to  truth.  *' 

(c)  A  third  rule,  usually  originated  by  statute,  makes  the  accused  liable  to 
cross-examination  '*  like  any  other  witness."  This  would  upon  its  face  go  no 
further  than  the  second  rule  just  examined,  i.  e.  it  would  not  predicate  a 
waiver  for  facts  merely  affecting  credibility.    But  it  is  not  always  construed 
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so  narrowly ;  and  the  statute  may  be  supposed  merely  to  be  dealing  with  the 
topics  available  for  cross-examination  {post,  §  2277),  without  expressing  any- 
thing as  to  the  doctrine  of  waiver. 

(d)  A  fourth  rule,  usually  under  statute,  is  that  the  accused  may  be  cross- 
examined  only  as  to  the  subjects  already  dealt  with  in  his  direct  examination. 
This  form  was  doubtless  intended  merely  to  apply  to  the  accused  the  usual 
rule  of  a  majority  of  the  States  as  to  the  order  of  topics  on  cross-examination 
{ante,  §§  1885-1890,  post,  §  2778) ;  but  its  literal  effect  is  to  limit  the  doctrine 
of  waiver  to  the  subject  of  the  direct  examination.  This,  though  an  unneces- 
sary result  on  principle,  ought  not  to  make  any  practical  difference ;  for  the 
subject  of  the  direct  examination,  properly  construed,  is  the  whole  fact  of 
guilt  or  innocence,  and  hence  the  topic  of  cross-examination  might  always 
range  over  any  relevant  facts  except  those  merely  affecting  credibility ;  and 
thus  the  rule  becomes  in  effect  identical  with  that  of  {b)  supra.  The  judicial 
interpretation  of  this  statutory  rule  is  not  always  harmonious. 

(e)  Still  another  view,  substantially  more  restricted,  and  expressly  em- 
bodied in  a  few  statutes,  is  that  the  waiver  oxtends  to  no  other  criminal  acts 
than  the  one  precisely  charged  The  policy  of  this  rule  is  set  forth  in  the 
following  passage:^ 

1898,  Moore,  J.,  in  State  v.  Bartmess.  83  Or.  110,  54  Pac.  167:  «  The  reason  for  this  dia- 
tinotion  is  foand  in  the  fact  that  if  the  defendant  could  be  treated  as  a  general  witness, 
and  cross-exaipined  as  such,  evidence  of  inculpatory  acts  tending  to  the  commission  of 
the  crime  with  which  he  was  charged,  and  also  of  the  commission  of  other  cdmes,  might 
be  brought  before  the  jury,  thereby  causing  them  to  lose  sight  of  the  real  issue  to  be  tried, 
and  tending  to  the  return  of  a  verdict  of  guilty  based  upon  evidence  of  particular  acts 
wholly  disconnected  with  the  case  on  trial." 

This  limitation  is  sufficiently  answered  by  the  reasoning  of  Mr.  Justice 
Campbell  (above  quoted).  An  accused  who  voluntarily  takes  the  stand  may 
fairly  be  asked  to  tell  all  he  knows  that  is  relevant.  Since  the  prosecution 
can  in  any  event,  by  other  witnesses,  prove  the  "  inculpatory  acts  "  above  re- 
ferred to  {ante,  §  305),  it  is  difficult  to  see  why  the  same  acts  cannot  be  proved 
by  his  own  testimony,  without  unfair  prejudice. 

(/)  Finally,  there  is  an  extreme  view  that  the  privilege  may  he  claimed  at 
any  moment,  i.  e.  virtually  no  waiver  is  conceded : 

1871,  Cooley,  J.,  Constitutional  Limitations,  2d  edition,  p.  317 :  **  If  the  accused  does  not 
choose  to  avail  himself  of  it  [his  option  to  testify],  unfavorable  inferences  are  not  to  be 
drawn  to  his  prejudice  from  that  circumstance  ;  and  if  he  does  testify,  he  is  at  liberty  to 
stop  at  any  point  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  statement,  which 
he  declines  to  make  a  full  one,  such  weight  as  under  the  circumstances  they  think  it  en- 
titled to ;  otherwise  the  statute  [giving  him  the  option]  must  have  set  aside  and  overruled 
the  constitutional  maxim  which  protects  an  accuHed  party  against  being  compelled  to 
testify  against  himself,  and  the  statutoiy  privilege  [to  testify]  becomes  a  snare  and  a 
delusion." 

This  passage  was  explained  by  the  learned  author  in  his  third  edition  as 
follows : 

*  Which,  however,  occors  in  interpreting  a  Btatate  of  the  fourth  form  just  mentioned. 
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1873,  Cooley,  J.,  Constitutional  Limitations,  3d  edition,  317:  '*  This  paragraph  appeam 
to  have  led  to  some  misapprehension  of  oar  views,  and  consequently  we  must  regard 
it  as  unfortunately  worded.  Nevertheless,  after  full  consideration,  it  has  been  concluded 
to  leave  it  as  it  stands.  What  we  intend  to  affirm  by  it  is,  that  the  privilege  to  testify  in 
his  own  behalf  is  one  the  accused  mi^  waive  ^  without  justly  subjecting  himself  to  un- 
favorable comments ;  and  that  if  he  avails  himself  of  it,  and  stops  short  of  a  full  disclo- 
sure, no  compulsory  process  can  be  made  use  of  to  compel  him  to  testify  further.  It  was 
not  designed  to  be  understood  that,  in  the  latter  case,  his  failure  to  answer  any  proper 
question  would  not  be  the  subject  of  comment  and  criticism  by  counsel ;  but,  on  the  con- 
trary, it  was  supposed  that  this  was  implied  in  the  remark,  that  'it  must  be  left  to  the  jury 
to  give  a  statement  which  he  declines  to  make  a  full  one  such  weight  as,  under  the 
circumstances,  they  think  it  entitled  to.'  All  circumstances  which  it  is  proper  for  the 
jury  to  consider,  it  is  proper  for  counsel  to  comment  upon.  .  .  .  We  not  only  approve  of 
this  ruling,  but  we  should  be  at  a  loss  for  reasons  which  could  furnish  plausible  support 
for  any  other." 

On  the  inconsistency  in  permitting  an  inference  for  a  particular  refusal  but 
prohibiting  it  for  a  general  refusal,  it  is  needless  to  comment.  It  is  further 
inconsistent  {ante,  §  2272)  to  hold  that  no  compulsion  may  be  used  and  yet 
that  an  inference  may  be  drawn.  On  the  precise  point  in  controversy, 
whether  the  privilege  against  compulsion  may  be  claimed  at  any  point,  no 
detailed  reasoning  is  vouchsafed  by  the  learned  author.  His  view  has  ap- 
parently not  been  accepted  outside  of  a  single  jurisdiction. 

The  state  of  the  law  in  the  various  jurisdictions  is  not  easy  to  determine, 
partly  because  of  the  ambiguity  of  the  various  statutes  and  partly  because  of 
the  diflTeriug  interpretations  of  the  same  statutory  words  by  different  Courts.^ 


♦  Sic?  "Claim." 

*  In  the  following  list,  the  statntes  referred 
to  are  auoted  in  faU  antCf  §  488 ;  their  tenor  is 
here  briefly  indicated  by  letters  referring  to  the 
bIx  forms  of  rule  above  noted  in  the  text ;  many 
rnlings  do  not  indicate  whether  they  intend  to 
apply  the  present  principle  or  that  of  the  ensu- 
ing section  (§  2277);  the  rulings  cited  ante, 
§  1890  (cross-examination  to  one's  own  case) 
should  also  be  compared:  Etuf.:  St.  1898,  61  & 
62  Vict.  c.  36,  §  1  (rule  e);  1900,  Charnock  t;. 
Merchant,  1  Q.  B.  474  (statute  applied) ;  Ont, : 
1901,  R.  V.  D'Aoust,  3  Ont  L.  R.  653  (an 
accused  taking  the  stand  may  be  asked  as  to 
prior  convictions ;  "  he  is  in  the  same  situation 
as  any  other  witness  ") ;  Ala. :  1885,  Harris  v. 
State,  78  Ala.  482  (defendant  becomes  subject 
to  cross-examination  by  co-defendants  on  their 
own  behalf) ;  1903,  Smith  t\  State,  137  id.  22, 
34  So.  396  (he  becomes  "  subject  to  cross-exam- 
ination and  impeachment  as  are  other  witnes- 
ses ") ;  Alaska  C.  Cr.  Pr.  1900,  §  149  (rule  d) ; 
Ariz,  Rev.  St.  1887,  §  2040  (rule  d) ;  1900, 
Lewis  V.  Terr.,  —  Ariz.  —  ,  60  Pac.  694  (privi- 
lege not  waived  as  to  questions  about  former 
onences  and  convictions,  under  Rev.  St.  §  2040) ; 
Cal.  P.  C.  1872,  §  1323  (rule  d) ;  1870,  People 
V.  Dennis,  39  Cal.  625,  634  (answer  to  a  cross- 
examination  as  to  the  details  of  a  matter  testi- 
fied to  in  chief,  held  compellable) ;  1885,  People 
t\  O'Brien,  66  id.  602,  6  Pac.  695  (defendant's 
cross-examination  held  to  be  limited  to  the  sub- 
ject of  the  direct  examination,  under  the  statute ; 


McKee,  J.,  diss.,  points  out  that  the  role  as  to 
privilege  and  the  rule  as  to  order  of  evidence 
are  distinct) ;  1888,  People  o.  Meyer,  75  id.  383, 
385,  17  Pac.  431  (privilege  waived  as  to  cross- 
examination  to  character;  Paterson  and  Mo- 
Farland,  J  J.,  diss.);  1888,  People  r.  Rozelle, 
78  id.  84,  92,  20  Pac.  36  (P.  C.  §  1823,  applied; 
defendant  may  be  cross-examined  by  the  same 
rule  as  other  witnesses,  except  that  the  Court 
has  no  discretion) ;  1892,  People  v.  O'Brien,  96 
id.  171,  180.  31  Pac.  45  (same) ;  1893,  People  v, 
Gallagher.  100  id.  466,  475,  476,  35  Pac.  80 
(same;  privilege  is  waived  upon  all  snch  mat- 
ters) ;  1897.  People  v.  Arnold,  116  id.  682,  687» 
48  Pac.  SOS  (privilege  is  waived  as  to  crosa- 
examination  to  character)  ;  1898,  People  v. 
Dole,  —  id.  —  ,  51  Pac.  945  (Gallagher  Case 
approved ;  here,  a  question  as  to  a  &rmer  ad- 
mission, allowed) ;  1898,  People  v.  Arrighini^ 
122  id.  121,  54  Pac.  591  (cross-examination  al- 
lowed only  on  the  matter  of  the  direct  examina- 
tion) ;  1903,  People  v.  Walker,  140  id.  153,  73 
Pac.  831  (cross-examination  to  prior  self-coutrar 
diction,  allowed) ;  compare  here  the  cases  cited 
ante,  §  1890,  and  post,  §  2277;  Colo.:  1896, 
Bradford  v.  People,  22  Colo.  157,  43  Pac.  1013 
(forgery;  defendant  taking  the  stand  was  re- 
quired to  write  a  specimen)  ;  Conn.:  1859, 
Norfolk  V.  Gay  lord,  28  Conn.  309  (bastardy; 
defendant  not  privileged  as  to  other  acts  of 
intercourse) ;  1868,  State  v.  Gaylord,  35  id. 
203,  207,  semble  (mnnler;  cross-examination  to 
credit,  allowed) ;  Fla.  St.  1895,  c.  4400  (rule  c) ; 
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On  the  whole>  the  second  form  of  rule  above  described  seems  to  find  the 
greatest  support. 


1899,  Wallace  v.  State,  41  Fla.  547,  26  So.  713 
(*' becomes  liable  to  cross-examination  as  other 
witnesses  ") ;  Ga,  Cr.  Code  1895,  §  1010  (rule/) ; 
1897,  Hactnej  v.  State,  101  Oa.  512,  28  S.  £. 
1007  (the  cross-examination  of  a  defendant  mak- 
iug  a  statement  can  be  only  after  it  is  finished 
and  his  consent  is  expressed ;  a  cross-examining 
question  by  the  Court,  improper) ;  1902,  Walker 
V.  State,  116  id.  537,  42  S.  E.  787  ;  Ida. :  1897, 
State  D.  Larkins,  —  Ida.  — ,  47  Pac.  945  ("any 
facts  material  to  the  issues  in  the  action/'  ex- 
cept so  far  as  limited  by  the  rule  for  order  of  evi* 
dence) ;  Haw.  Civil  Laws  1897,  §  1415  (rule  c) ; 
///.;  1883,  Chambers  i;.  People,  105  111.  409, 
413  (defendant  "is  to  be  examined  precisely  as 
other  witnesses");  1887,  Spies  r.  People,  122 
id.  1,  235,  12  N.  E.  865,  17  N.  E.  898  (defendant 
"  cannot  excuse  himself  *'  on  this  ground) ;  Ind. : 
1885,  Thomas  v.  State,  103  Ind.  419, 438,  2  K.  E. 
808  (not  decided;  but  Com.  v.  Nichols,  Mass., 
is  quoted  with  approval);  1885,  Boyle  v.  State, 
105  id.  469,  475,  5  N.  £.  203  (same) ;  la.  Code 
1897,  §  5485  (rules  c  and  d) ;  1890,  State  v. 
PefiFers,  80  la.  580,  583,  46  N.  W.  662  (defend- 
ant not  privileged  from  answering  as  to  prior 
testimony) ;  Ky.  (the  citations  are  placed  postf 
§  2277}  ;'La.  St.  1886,  No.  29,  §  2  (rules  c  and 
d) ;  Me. :  1875,  State  v.  Wentworth,  65  Me.  234, 
240,  243  (defendant  waives  the  privilege  "  as  to 
all  matters  pertinent  to  the  issue " ;  here,  as 
to  other  illegal  sales  of  liquor  than  the  one 
charged;  quoted  supra);  Ma.:  1875,  Roddy  v. 
Finnegan,  43  Md.  490,  502  (privilege  waived 
"as  to  any  matter  about  which  he  nas  given 
testimony  m  chief");  1899,  Guy  v.  State,  90  id. 
29,  44  Atl.  997  (may  be  cross-examined  ^'con- 
cerning any  matter  pertinent  to  the  issue  on 
trial,  regardless  of  the  extent  of  the  direct  ex- 
amination " ;  here,  as  to  possession  of  a  Federal 
Honor  license,  in  a  prosecution  for  unlawful  sale); 
Mass.:  1866,  Com.  v.  Lannan,  13  All.  563,  569 
(liquor- selling ;  defendant  compelled  to  answer 
a  question  relating  to  the  charge;  he  waives 
objection  to  "  any  question  pertinent  to  the 
issue*');  1867,  Com.  v.  Mullen,  97  Mass.  545 
(he  must  testify  to  "any  facts  relevant  and 
material  to  the  issue") ;  1867,  Com.  v.  Bonner, 
ib.  587  (defendant  not  privileged  from  cross- 
examination  to  character ;  he  assumes  "  the 
liabilities  incident  to  that  position");  1871, 
Com.  V.  Morgan,  107  id.  199,  200,  205  (similar 
to  Com.  V.  Mullen) ;  1873,  Com.  v.  Nichols, 
114  id.  285  (defendant  "cannot  refuse  to  tes- 
tify to  any  facts  which  would  be  competent 
evidence  in  the  case,  if  proved  by  other  wit- 
nesses"); 1876,  Com.  o.  Tolliver,  119  id.  312, 
315  (defendant  allowed  tto  be  cross-examined 
to  inconsistent  statements)  ;  1889,  Com.  v. 
Sullivan,  150  id.  315,  23  N.  E.  47  (defend- 
ant allowed  to  be  cross-examined  as  to  prior 
conviction)  ;  1895,  Com.  v.  Smith,  163  id.  411, 
430,  40  N.  £.  189  (preceding  cases  approved); 
Mick.:  1872,  Gale  v.  People,  26  Mich.  157,  159 
(defendant  held  not  to  waive  the  privilege  as  to 
matters  affecting  his  character  and  credibility) ; 
1888,  People  v,  Howard,  73  id.  10,  13,  40  N.  W. 


789  (defendant  may  be  cross-examined  to  char- 
acter like  any  other  witness) ;  1888,  Ritchie  v. 
Stenius,  ib.  563,  569,  41  N.  W.  687  (same  for  a 
civil  case);  1889,  People  r.  Pinkerton,  79  id. 
110,  114,  117,  44  N.  W.  180  (defendant  not 
compellable  to  "answer  questions  irrelevant  to 
the  issue,  having  a  tendency  to  bring  in  other 
charges " ;  no  authority  cited,  Sherwood,  C.  J.,, 
diss.)  ;  1890,  People  v.  Hicks,  ib.  457,  463,  44 
N.  W.  931  (defendant  cross-examined  as  to  de- 
tails of  the  issue;  no  authority  cited);  1890» 
People  w.  Bnssey,  82  id.  49,  57,  63,  46  N.  W.  97 
(deiendant  held  subject  to  "any  cross-examina- 
tion which  went  directly  to  the  merits  of  the 
case") ;  1892,  People  r.  Foote,  93  id.  38,  40,  52 
N.  W.  1036  (like  People  r.  Howard);  1897^ 
Georgia  v.  Bond,  114  id.  196,  72  N.  W.  232 
(like  Ritchie  17.  Stenius) ;  1900,  People  v.  Ecarins,. 
124  id.  616, 83  N.  W.  628  (murder ;  defendant  re- 
quired to  place  a  weapon  in  his  pocket  to  illus- 
trate the  sdleged  circumstances) ;  1903,  People  v. 
Dupounce,  —  id.  —  ,  94  N.  W.  388  (the  waiver 
extends  to  "  any  question,  material  to  the  case, 
which  would  in  the  case  of  any  other  witness  be 
legitimate  cross-examination,  even  though  it 
involves  some  other  crime ;  here  applied  to  ques- 
tions concerning  the  rape-intercourse  which  led 
to  the  charge  of  oastard  v ;  the  view  of  Cooley ,  J.^ 
quoted  supra,  expressly  repudiated) ;  Minn. : 
1891,  State  V.  Klitzke,  46  Minn.  343,  49  N.  W. 
97  (bastardy;  defendant  denying  the  inter- 
course charged,  compelled  to  testxty  as  to  other 
intercourse);  Mo.  Rev.  St.  1899,  §§  2637,  4680 
(rule  d) ;  1888,  State  v.  Graves,  95  Mo.  510,  514, 
8  S.  W.  739  (Rev.  St.  §  1918  interpreted  to  mean 
that  "  when  he  elects  to  go  on  the  stand  he  mav 
testify  only  to  such  matters  as  he  may  choose  ; 
Brace  and  Sherwood,  JJ.,  diss.) ;  1888,  State  v. 
Jackson,  ib.  623,  655,  8  S.  W.  749  (contrary 
statement,  Sherwood,  J.,  writing  the  opinion, 
but  a  majority  of  the  Court  dissenting);  1893, 
State  V.  Elmer,  115  id.  401,  22  S.  W.  369  (rule 
of  State  V.  Graves,  approved);  1901,  State  o. 
Fisher,  162  id.  169,  62  S.  W.  690  (statute  ap- 
plied) ;  compare  here  the  cases  cited  ante,  §  1890, 
and  post,  §  2277 ;  N.  H. :  1873,  State  v.  Ober, 
52  N.  H.  459  (illegal  liquor-selling ;  a  defend- 
ant denying  certain  sales,  held  to  have  waived 
the  privilege  as  to  other  sales ;  he  is  examinable 
"as  to  any  and  every  matter  pertinent  to  the 
issue";  "he  places  himself  in  the  attitude  of 
any  ordinary  witness,  irrespective  of  any  interest 
in  the  cause";  Mr.  J.  Cooley 's  utterance  in  his 
2d  ed.  adversely  criticised) ;  A'.  J.:  1903,  State 
V.  Zdauowicz,  —  N.  J.  L.  — ,  55  Atl.  743  (rule 
of  prior  cases  that  the  cross-examination  must 
not  go  bevoud  the  topics  of  the  direct  examina- 
tion, applied ;  whether  such  a  limitation  is  sound, 
not  decided;  compare  the  cases  cited  ante, 
§  1890) ;  N.  Y.:  1870,  Brandon  v.  People,  42 
N.  Y.  (Hand)  270  (question  not  determined,  be- 
cause the  privilege  was  not  claimed)  ;  1872, 
Connors  t^.  People,  50  id.  240  (assault ;  questions 
as  to  former  arrests,  to  affect  credibility,  al- 
lowed; quoted  supra);  1878,  People  v.  Casey, 
72  id.  393,  398  (assault ;  questions  as  to  former 
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(3)  The  waiver  involved  in  the  accused's  taking  the  stand  permits  the 
nsnal  stages  of  inquiry  to  be  pursued  {anU,  §  1866).  He  may  therefore  be 
recalled  for  further  cross-examination  under  the  same  conditions  as  the  ordi- 
nary witness.* 

(4)  The  waiver  involved  in  the  accused's  taking  the  stand  is  limited  to  the 
particular  proceeding  in  which  he  thus  volunteers  testimony.  His  voluntary 
testimony  before  a  coranei^s  inquest,  or  a  grand  jury,  or  other  preliminary 
and  separate  proceeding,  is  therefore  not  a  waiver  for  the  main  trial ;  ^  nor  is 


aMSultB,  to  affect  credibility,  allowed);  1S7S, 
People  V.  Brown,  72  id.  571, 573  (ignoring  People 
r.  Casej,  and  apparently  approTinff  Connors  v. 
People  so  far  as  concerned  the  8eff<3imination 
pririlege ;  bat  bere  making  the  cnriona  distinc- 
tion that  tbe  pririlege  aipunst  self-dis^nice,  ante, 
§  221 6,  was  not  waived ;  confoaed  opinion)  ;  1892, 
People  V.  Tice,  131  id.  651,  655,  30  N.  E.  494 
(approving  Connors  v.  People;  defendant  not 
privileged  as  to  qnestions  affecting  hie  credi- 
bility) ;  1893,  People  r.  Webster,  139  id.  73,  84» 
34  N.  E.  730  (preceding  case  followed) ;  N,  C. 
Code  1883,  $  1353  (role  c) ;  1883,  State  v.  Law- 
horn,  88  N.  C.  634,  637  (defendant  allowed  to 
be  crosa-ezamined  to  prior  convictions);  1887, 
State  V.  Thomas,  98  id.  599,  604,  4  S.  E.  518 
(compellable  to  answer  as  to  prior  charges); 
1890,  State  v.  Allen,  107  id.  805,  11  8.  E.  1016 
(preceding  case  approved) ;  N.  D.:  1896,  State 
V.  Kent,  5  N.  D.  516,  67  N.  W.  1052  (the  privi- 
lege is  **  that  of  every  witness  who  goes  into  the 
witness-box,  and  nothing  more  " ;  waiving  as  to 
collateral  crimes  relevant  to  the  crime  in  qaee> 
tioo,  bat  not  as  to  collateral  crimes  merely  affect- 
ing credibilitj) ;  Oh,:  1881,  Hanoff  ir.  State,  37 
Oh.  St.  178, 181, 188  (defendant  held  apparentlj 
to  waive  his  privilege  to  some  extent ;  Okev,  J., 
diss.) ;  1887,  Este  v,  Wilshire,  44  id.  636  (brok- 
er's fraud;  motion  tried  on  affidavits;  defend- 
ant held  to  have  waived  his  privilege  bj  filing 
an  affidavit) ;  Or,  :  Codes  &  G.  L.  1892,  §  1365 
(rule  d);  1897,  State  v.  Moore,  32  Or.  65,  48 
Pac.  468  ;  and  cases  cited  in  §  2277,  posty  applj 
the  statute ;  It  I,:  1903,  State  v.  Babcock,  — 
R.  I.  — ,  55  Atl.  685  (cross-examination  to  prior 
conviction  allowed) ;  S.  C:  1903,  State  r.  Wil- 
liamson, 65  S.  C.  242, 43  S.  E.  671  (qaestion  not 
decided) ;  Tenn, :  1895,  Clapp  v.  State,  94  Tenn. 
186,  30  S.  W.  214  (privilege  not  waived  as  to 
other  crimes);  Tex.:  1891,  Qnintana  v.  State, 
29  Tex.  App.  401,  406,  16  S.  W.  258  ("he  is 
subject  to  all  the  tests  and  rules  applicable  to 
other  witnesses,  even  to  the  answering  of  ques- 
tions that  would  tend  to  criminate  him  ) ;  1896, 
Rodriguez  r.  State.  —  Tex.  Cr.  — ,  36  S.  W. 
435  (in  impeachment,  no  confessions,  otherwise 
inadmissible,  maj  be  proved,  by  cross-examina- 
tion or  otherwise) ;  compare  here  the  cases  cited 
poft,  §  2277 ;  C7.  S. :  1887,  U.  S.  u.  Muihuiejr,  32 
Fed.  370  (defendant  charged  with  forffing  the 
registration  of  electors,  compelled  to  write  the 
names  on  cross-examination) ;  1887,  Spies  v,  Illi- 
nois, 123  U.  S.  131,  180,  8  Sup.  21,  22  ("He 
became  bound  to  submit  to  a  proper  cross-exami- 
nation") ;  1900,  Fitzpatrick  v.  IT.  S.,  178  id.  304, 
20  Sup.  944  (Oregon  rule  applied ;  the  nrosecu- 
tion  may  cmss-eiamine  "  witn  the  same  latitude 


as  would  be  exercised  in  the  case  of  an  ordinary 
witness*  as  to  the  circumstances  connecting  him 
with  the  9negtd  crime");  Utah:  C.  Cr.  P. 
1898,  S5015  (rule  c);  Va,  Code  1887,  $  3897 
(mle  e) ;  1891,  Watson  v.  Com.,  87  Va.  608, 
613,  13  S.  E.  22  (cross-examinatioa  to  the  issue, 
held  proper  on  the  iaets] ;  Wash.:  Annot.  C.  & 
St.  1897,  §  6941  (rule  c) ;  1^93,  State  r.  Duncan, 
7  Wash.  336,  339,  35  Pac  117  (defendant  is 
treated  "  the  same  as  any  other  witness  " ;  Stiles, 
J.,  diss.) ;  1897,  State  r.  O'Hara,  17  id.  523.  50 
Pac.  477,  933  (cross-examination  as  to  the  exe- 
cution of  a  paper  already  introduced  in  chief  bv 
the  prosecution,  excluded) ;  1903,  State  r.  Met- 
vem,  32  id.  7,  72  Pac  489  (cross-examination  to 
prior  conduct,  held  not  within  the  privilege,  on 
the  facts). 

•  1859,  Peters  v.  Irish,  4  All.  N.  Br.  326 
(answer  on  cross-examination,  held  a  waiver  for 
the  purpose  of  re-examination)  ;  1893,  Thomas 
r.  State,  100  Ala.  53, 14  So.  621  (recall  allowerl) ; 
1894,  Thompson  v.  State,  ib.  70,  14  So.  878 
(defendant  may  be  recalled  to  identify  him  with 
a  convicted  person,  the  record  being  offered  to 
discredit  him);  1899,  Dudley  r.  State.  121  id. 
4,  25  So.  742  (defendant  may  be  recalled  to  ask 
as  to  prior  inconsistent  statements) ;  1872,  State 
V.  Home,  9  Kan.  123  (where  the  defendant  had 
taken  the  stand,  and  was  cross-examined  and  re- 
examined, a  recall  for  the  purpose  of  calling 
attention  to  a  prior  self-contradiction  was  held 
allowable) ;  1896,  SUte  r.  Lewis,  56  id.  374,  43 
Pac.  265  (defendant  cannot  be  recalled  in  rebut- 
tal ;  this  is  unsound)  .*  1901,  Abbott  v.  Com.,  — 
Ky.  —  ,  62  S.  W.  715  (recall  for  a  prior  self-con- 
tradiction, allowed) ;  1892,  State  v.  Walsh.  44  La. 
An.  1122, 1133, 11  So.  811  (recall  for  a  prior  self- 
contradiction,  allowed) ;  1899,  State  v.  Favre,  51 
id.  434,  25  So.  93  (similar) ;  1904,  State  r.  Brown, 
111  La.  —  ,  35  So.  818  (similar)  ;  1894,  State  v. 
Kennade,  121  Mo.  405,  415,  26  S.  W.  347  (recall 
for  cross^xamination,  allowed) ;  1899,  Clav  r. 
State,  40  Tex.  Cr.  593,  51  S.  W.  370  (recalf  al- 
lowable  as  for  ordinary  witnesses) ;  1880,  State 
V.  Glass,  50  Wis.  218,  223,  6  N.  W.  500  (recall 
allowable  in  the  trial  Court's  discretion). 

V  1900,  Overend  v.  Superior  Court,  131  Cal. 
280,  63  Pac.  372  (testimony  at  a  preliminary 
examination,  held  not  a  waiver  for  the  trial) ; 
1896.  Samuel  v.  People,  164  Dl.  379,  45  N.  E. 
728  (the  making  of  an  affidavit,  indorsed  on  the 
information,  declaring  the  truth  of  the  charge, 
and  thus  setting  the  prosecution  in  motion,  is 
not  a  waiver) ;  1873,  Cullen  r.  Com.,  24  Gratt. 
624,  637  (voluntary  disclosure  as  witness  at  an 
inquest  without  warning  as  to  his  privil^e,  held 
not  to  be  a  waiver  sufficient  on  the  trial  for  th* 
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liis  testimony  at  a  first  trial  a  waiver  for  a  later  trial?  Bnt  it  is  sometimes 
held  that  a  present  waiver  is  retroactive^  so  that  his  voluntary  testimony  at 
the  present  trial  permits  inferences  to  be  drawn  from  his  refusal  and  claim  of 
privilege  at  a  former  proceeding  » 

(5)  When  the  privilege  is  justly  claimed,  by  either  witness  or  accused,  at 
such  a  stage  or  on  such  topics  as  to  prevent  substantially  all  cross-examina- 
tion, the  direct  testimony  may  be  struck  out;  for  no  testimony  under  any 
conditions  can  be  received  without  liability  to  a  substantially  full  cross- 
examination.^ 

§  2277.  Waiver:  CroBB-examtnation  to  Aoouaed's  Character  in  Impeaoh- 
mentp  fHatlngnfalied.  When  an  accused  takes  the  stand,  several  other  ques- 
tions arise,  as  to  the  applicability  of  principles  affectiug  witnesses  in  general, 
and  they  tend  sometimes  to  be  confused  with  the  one  just  examined. 

(1)  May  the  accused  he  impeached  at  all  f  As  em  accused,  his  bad  moral 
character  is,  by  universal  concession,  not  to  be  evidenced  by  the  prosecution 
unless  he  first  has  attempted  to  show  his  good  character  (ante,  §  55).  But 
as  a  witness,  his  character  may  be  impeached.  In  which  status  is  he  to  be 
regarded  ?  Is  his  status  as  an  accused  to  displace  his  status  as  a  witness  ? 
This  question,  already  elsewhere  examined  on  principle  {ante,  §  890),  is  uni- 
versally, answered  in  the  negative.  The  accused,  as  a  witness,  is  open  to 
impeachment  like  any  other  witness.  In  applying  this  principle,  it  will  be 
seen  that  Courts  might  employ  a  form  of  words  similar  to  those  employed  in 
predicating  a  waiver  of  his  privilege  (ante,  §  2276).^    The  difference  in  bear- 


homicide)  ;  1899,  Miskimmins  v.  Shaver,  8  Wjo. 
392,  58  Pac  411  (compounding  a  felony;  the 
witness'  affidavit  as  informant  in  the  requisition 
proceedings  for  the  felon,  held  not  a  waiver  of 
the  privilege  for  the  preliminary  examination). 
1881,  Temple  v.  Com.,  76  Va.  S92,  896  (same 
ruling  for  one  who  had  testified  before  the  grand 
jury;  bnt  a  majority  of  the  Court  declined  to 
express  an  opinion). 

*  1896,  Georgia  R.  &  B.  Co.  v.  Lybrend,  99 
Oa.  421,  27  8.  £.  794 ;  1899,  Emery  v.  State,  101 
Wis.  627,  78  N.  W.  145. 

*  Ante,  §  2273,  note  8. 

Of  course,  a  waiver,  by  volunteering  testi- 
mony, leaves  him  responsible  for  perjury  in  such 
testimony:  1899,  State  v.  Tnrley,  153  Ind.  345, 
55  N.  £.  30  (examination  before  grand  jury). 
Compare  the  cases  cited  poet,  §  2281,  ad  Jinem, 
and  ante,  §  2270. 
^^  Ante,  I  1391. 

Where  the  witness  waives  by  answering,  his 
answers  may  be  afterwards  used  against  him: 
1902,  State  t;.  Burrell,  27  Mont.  282,  70  Pac.  982 ; 
and  cases  cited  ante,  §§  850,  852  (confessions). 

^  The  authorities  are  placed  here,  for  conven- 
ience of  comparison  with  thone  in  §  2276.  Where 
not  otherwise  noted,  the  impeachment  was  al- 
lowed. .  It  is  sometimes  impossible  to  ascertain 
which  principle  the  Court  has  lu  mind.  Indeed, 
it  is  not  inconceivable  that  the  Court  is  some- 
times not  aware  of  the  distinction.  It  Is  to  be 
noted  that,  so  far  as  impeachment  through  cross- 
examination  is  concerned,  the  present  principle 


is  in  some  States  covered  by  the  statutes  noted 
a}Ue,  §  2277,  making  the  accused  examinable 
"like  any  other  witness"  :  Alabama  :  1896,  Bu- 
chanan V.  State,  109  Ala.  7,  19  So.  410;  1899, 
Fields  t;.  State,  121  id.  16,  25  So.  727  (general  bad 
character) ;  California:  1868,  Clark  v.  Reese, 35 
Cal.  89,  96  (personal  liberties  with  a  woman) ; 
1870,  People  v.  Reinhart,  39  id.  449  (former  con- 
viction ot  sundry  offences) ;  1877,  Peeple  v. 
Chin  Mook  Sow,  51  id.  597,  601 ;  1881,  People  v. 
Johnson,  57  id.  571 ;  1881,  People  v.  Beck,  58 
id.  212  (character  for  veracity)  ;  1888,  People  v. 
Meyer,  75  id.  383, 385, 17  Pac.  431  (prior  convic- 
tion) ;  1896,  People  v.  Hickman,  113.  id.  86,  45 
Pac.  175;  1896,  People  v.  Mayes,  ib.  618,  45 
Pac.  861;  1897,  People  v.  Arnold,  116  id.  682, 
48  Pac.  803  (questions  as  to  former  conviction 
are  allowable,  and  P.  C.  §  1093,  —  dealt  with 
ante^  §  196,  —  regulating  the  use  of  such  evi- 
dence as  affecting  sentence,  does  not  prevent  its 
independent  use  in  this  connection) ;  1897, 
People  V.  Sears,  119  id.  267,  51  Pac.  325  (prior 
conviction);  1898,  People  r.  Reed, —  id. —  , 
52  Pac.  835  (chuacter  for  truth);  Colorado: 
1882,  McKeone  v.  People,  6  Colo.  346, 347  (prior 
self-contradiction);  1900,  Herren  v.  People,  28 
id.  33,  62  Pac.  833  (general  character  for  credi- 
bility) ;  Connectiait:  1896,  State  v.  Griswold,  67 
Conn.  290,  34  Atl.  1047  (questions  showing  a 
prior  self-contradiction) ;  Florida  :  (here  the  ac- 
cused was  not  a  comi)eteut  witness  until  1895 ; 
the  following  ruling  bold  him  now  open  to  im- 
peachment) ;  1896,  Lester  v.  State,  37  Fla.  389^ 
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A#Y  <   Hmm.  ^rM  «we<.  I  idrTi  anut  taa 
*:;<^  ««{«,  I  v:>   ;  A-fl^i-j;  ;»>»,  CjiM&.vm  r. 

^',^«Mr^MAr"V40U^A  V>  •ffnA^t^^ ;  fm^^^mB  :  1^4, 
IXi»j»Ar  <  Hwu^,  f>  fjb^,  iU,  \Z09  i%*!msaX  t^ar- 

|j«iw,  I'/  Z4^;  l»A4,  fyjmin  fUmA  v.Uanr^ViwL 
f^lf,  tV>f%,  H^ryUf  9,  Hm^,,  I4&  mL  44^/  475,  S 

i¥n,  V«/M>skir«  ^,  «yaf«,  154  »d  YIZ,  2r75,  49 
.^.  K.  Uif/f  tueum, ;  h^n :  IVitf,  hcote  r,  Ktd,  &3 
U,  m,  Vk  4  5  W,  ^1  rtn  ||^«i»«»i; ;  1«^,  Kute 

fMvr/,  M^a4  9.  r4M«4Kr.  Vj  id.  717,  719,  27  N.  W. 
4<»^ ;  WMf,  hUttut  «.  (fHri^,  91  id.  93,  46  N.  W. 
mi ;  KanMMi  IHfi^,,  HimU  v,  yUMetit,  36  Kan, 
'MP,  *n,  \t  f^..  ¥Wf  i\^  mar  he  '^  ootradicted, 
4iiiff*!^UUtd,  nnd  impfssuth^^] ;  WA,  State  r, 
Vpt^MMfUf,  ^  id.  310,  311,  26  Pflc.  749  (crriMh«X' 
mninmhrn  Up  thMnaUsr) ;  Kentucky :  (in  this 
HtiU^  tb«  ^»it*jtAtfUim  M  to  frr'AWMTxafninatioo  to 
in'tmvffuim'X  Mrm  mnch  MitanfrM,  a*  D4M«d  aii/<?, 
{  '4H7,  )/ift  ih«  \fTtmtA ynw^yiH in  niK|iieMioDed) ; 
I^.H7,  Mfill^/tial/l  V.  iUm.,  M  Kj.  13,  4  8.  W. 
6ii7^  1«M,  tjfM'.kartl  V.  Com.,  87  id.  201,  204,  8 
H  W.  266 ;  1889,  Pac««  9.  O^ni.,  89  id.  204.  209, 
13  H  W.  271 ;  1892.  HoMetU  v.  C;ofn.,93  id.  77, 
18  H,  W,  101 1  \  1895,  Hftvlor  v.  Com.,  97  id.  184, 
m  H.  W.  390;  1895,  Mtmtftomery  r.  Com.,— 
f/1  —  ,  80  H,  W.  602 :  1895,  Barton  v.  Com.,  — 
Jil,  —  ,  32  H.  W,  172;  1897,  Trwitv  r.  C>)m., 

—  ill.  —  ,  41  H.  W.  766;  1898.  Juttice  f.  Com., 

—  Ul  —  ,  46  H.  Mr.  499 ;  1899,  Baker  v.  C>)m.,  — 
Ui,-^  t  50  H.  W.  54 ;  fjoni$ianfi:  1898,  State  v. 
Tavlor,  45  I/a.  An.  605,  607,  12  8o.  927  ;  State 
V.  Murphy,  th.  959,  13  Ho.  229;  1896,  State  v, 
H'littliifrn,  48  \A.  628,  19  Ho.  668  (cross-examina- 
tion Ut  v\\%rvu\U\r) ;  Maine :  1876,  State  v.  Wat- 
mm,  65  Mil,  79  (prior  conviction) ;  1875,  State  v, 
Curmm,  66  id.  116,  117  (croHA-examination  to 
fliariytur) :  1M81,  State  v.  Witham.  72  id.  531, 
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liSS,  Scase  r.  ■  'vcau  ^^  >i-  3(T, 
r.  Ftlacr.  i»  ia.  5^.  571; 
ja6,  dM.1  >.  lir.7«4; 
Im4.  ScatB  r.  B*:cr,  90  »i.  >4.  «X  1  &  W.  S25  ; 
K  yl  4T4«  4«S,  8  Su  W.  723 ;  1687.  Sote  r. 
B«aec>i3^  92  vl  490.  49!S,  4  S.  W.  C6«;  1««7, 
.Scate  r.  Br^^ks.  ib.  M2.  S^l.  5  S.  W.  257. 330; 
18^, Scate  r.  Wes, 95  kL  139. 143,  8  &  W.3S4; 
1%^,  State  r,  Tajk^.  Sp8  id.  240,  244,  11  Sl 
W.  570  ("  IB  the  aame  *—»***■'  aa  anr  odMr  wit- 
nea'*; ;  1?S»4.  Make  r.  Smhb.  125  id.  2.  6,  28  & 
W.  181 ;  li»97.  State  r.  lirer.  139  id.  199.  40  S. 
W.  768;  Mmtama:  1900.'S<ate  r.  ti«hjiepeL  23 
Mont.  523,  59  Pae.  927 ;  Stmda  :  1874,  State  r. 
Cohn,  9  Xer.  179.  189  (be  is  to  be  "treated  w 
an  Ofdinarr  witness ") ;  1876,  State  v.  Hidf.  11 
id.  17,27  (^  is  subject  to  "the 

of  anjr 
1894,  Terr  d. 
De  Gntmaii,  8  X.  M.  92.42  Pac 68;  AVv  York: 
(the  principle  is  in  this  State  DDqoeBtion<>d ;  most 
of  the  cases  declaring  it  hare  been  collected  oafe^ 
If  2277  and  987);  1897.  People  r.  Conrov,  153 
N.  T.  174,47  N.  E.  258  ("^  specific  immond'acta '^ 
may  be  inqniied  of  on  cross-examination) ; 
Nifrth  Carolina:  1881,  State  r.  Efler,  85  N.  C. 
585,  587 ;  1883,  State  v.  Lawhom,  88  id.  634, 
637;  1897,  State  r.  Traylor,  121  id.  674, 28  S.  £. 
493 ;  North  Dakota  :  1890,  Terr.  r.  O'Hare.  1  N. 
D.  30,  44,  44  N.  W.  1003  (cross-examination  to 
character) ;  1899,  State  v.  Roznm,  8  id.  548,  80 
N.  W.  480  (crofls-examination  to  collateral 
offences):  Ohio:  1881,  Hanoff  r.  State,  37  Oh. 
St.  178  (cross-examination  to  conduct) ;  Okh- 
homa:  1898,  Asher  v.  Terr.,  7  Okl.  188,  54 
Pac.  445  (similar) ;  1899,  Hyde  t,*.  Terr.,  8  id.  69, 
56  Pac.  851  (cross-examination  to  character) ; 
Oregon:  1883,  State  v.  Abrams,  11  Or.  169, 173, 


ination  that  ironld  be  proper  in  the 
other  witness'');  \ew   Mexico:  18 


534  (lurmit  as  protfu'ted  by  privilefi;e);   1892,'    8  Pac.  327  (prior  self-contradiction) ;  1886,  State 
Htaia  i>.  Kiiriner.  H4  id.  436,  24  Atl,  985  (record  ' 


of  f'oiivlciidn) ;  AfntMarhutietti ;  1859,  Holbrook 
V.  \hiw,  12  (iriiv  .157,359  (tlin  a<'cused  testifies 
"stilijtn't  to  iilf  till)  rnsponsibilitios  which  the 
law  iiLtiu'linM  "  ;  horni  cross'Oxami nation) ;  1867, 
Cum  V.  Jlri'iiMiin,  97  Msm.  587;  18G8.  Com.  v. 
ilnrUnm,  90  id.  421  ;  1870.  Root  v.  Hamilton, 
105  Id.  23  I  Michigan!  1895,  People  v.  Suther- 
huid.  104  IVticii,  468,  69  N.  W.  566  (cross-exami- 
iiaiioii  to  nilncondiua):  1897,  People  v.  Parmolee, 
112  Id.  291f  70  N.  W.  577;    1897,  Georgia  v. 


V.  Sannders,  14  id.  300,  309,  313,  12  Pac.  441 
(excluding  cross-examination  to  past  misconduct 
not  involved  in  the  issue,  probably  on  the  prin- 
ciple of  §  2276,  ante) ;  1898,  State  v.  Bartmess, 
33  id.  110,  54  Pac.  167  (cross-examination  as  to 
prior  inconsistent  statements,  and  outside  testi- 
mony thereto,  allowable,  following  State  v, 
Abrams) ;  Rhode  Island:  1885,  State  v.  McGuire, 
15  H.  I.  23,  22  Atl.  1118  (the  accused  ia 
'Miable  to  impeachment  lilce  any  other  wit- 
ness")! South  Carolina:  1886,  State  v.  BobeiU. 
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S§  2250-2282]  WAIVER  BY  TESTIFYING.  §  2277 

proof  by  other  witnesses,  proof  of  general  character,  conviction  of  crime,  and 
the  like ;  while  the  question  of  privilege  involves  merely  an  inquiry  of  the 
accused  himself  as  to  a  criminal  act.  Upon  such  an  inquiry  there  are  in- 
volved both  questions  at  once,  and  a  settlement  of  the  question  of  privilege 
will  usually  involve  incidentally  the  settlement  of  the  other  question.  But 
upon  all  other  inquiries  the  question  of  privilege  is  not  involved,  and  the 
question  of  impeachment  in  general  is  alone  involved  and  settled.^ 

(2)  By  what  TctTid  of  character  may  the  accused  be  impeached  ?  As  a  wit- 
ness, only  by  his  character  for  veracity^  in  most  jurisdictions,  but  in  others 
by  his  general  bad  character ;  as  an  accused^  not  at  all,  until  he  has  himself 
attempted  to  prove  good  character  for  the  trait  relevant  in  the  charge,  and 
then  the  prosecution  may  deny  this  in  rebuttaL  As  a  witness,  then,  he  is 
subject  to  proof  which  would  not  be  receivable  against  him  as  an  accused 
except  on  certain  conditions.^ 

(3)  As  an  accused,  the  party  may  oflTer  his  good  character  in  support,  but 
this  character  must  be  for  the  trait  relevant  to  the  charge  (arUe,  §§  56,  59). 
As  a  witness,  however,  the  party  may  not  offer  his  good  character  until  im- 
peachment (ante,  §  1104),  and  then  (in  most  jurisdictions)  only  liis  character 
for  veracity.  Thus,  a  further  practical  distinction  may  arise,  in  consequence 
of  his  double  status  (ante,  §  61). 

(4)  As  a  witness,  the  accused  is  subject  to  cross-examination  to  specific 
acts  of  misconduct  impeaching  his  character  for  veracity.  The  distinction 
between  the  propriety  of  such  inquiries  and  the  privilege  not  to  answer  them 
has  been  already  considered  (ante,  §§  2268,  2276).*  It  may  also  here  be 
noted  that  in  some  jurisdictions^  a  question  has  occasionally  been  raised 
whether,  for  an  accused,  there  should  be  stricter  limits  to  this  cross^xamina- 
tion  than  for  an  ordinary  witness.® 

son,  26  S.  C.  117, 120,  1  S.  E.  443  (character  for  sen,  10  Utah  143, 37  Pac.  258  (cross-examinatioii 
trath) ;  1890,  State  v.  Wyse,  33  id.  582,  591,  12  to  character) ;  Wisconsin:  1881,  Yanke  v.  State, 
8.  E.  556  (contradiction) ;  1890,  State  v,  Merri-  51  Wis.  464,  467,  8  N.  W.  276  (the  accosed  sub- 
man,  34  id.  16,  39,  12  S.  E.  619  (cross-exam ina-  jects  himself  "to  the  same  rales  of  croes-exami- 
tion  to  character) ;  1892,  State  v.  Turner,  36  id.  nation  applicable  to  other  witnesses.") 
534,  543,  15  S.  E.  602  (similar) ;  1900,  State  i;.  *  In  People  r.  Tice,  N.  Y.,  cited  ante,  §  2276, 
Mitchell,  56  id.  524, 33  S.  E.  210  (liquor  offence ;  the  distinction  is  brought  oat. 
questions  as  to  former  indictments  and  fines  for  '  The  rule  for  witnesses'  character  has  been 
liquor  offences,  allowed) ;  Tennessee:  1887,  Peck  considered  ante,  §  923;  its  application  to  the 
r.  State,  86  Tenn.  259.  263,  6  S.  W.  389;  1892,  accused  as  a  witness  is  dealt  with  ante,  §  61. 
Hill  V.  State,  91  id.  521,  524.  19  S.  W.  674  (the  Many  of  the  rulings  cited  in  the  §§  2276  and 
accused  is  "*  subject  to  impeachment  as  any  other  2277  are  concerned  also  with  these  questions, 
witness  would  have  been");  Texas:  1892,  Bell  *  See  also  the  opinions  in  South  fiend  v. 
V.  State,  31  Tex.  Cr.  276,  20  S.  W.  549  (in  gen-  Hardv,  Ind.,  cited  ante,  §  2270,  and  in  the  Brown 
enil) ;  1896,  Morales  t?.  State,  36  id.  234,  245,  36  and  l^lrandon  ca^es,  N.  Y.,  cited  ante,  §  2276. 
S.  \V.  435,  846  (but  the  statutory  restrictions  as  *  Notably  in  Kentucky  and  New  York, 
to  using  his  confessions,  ante,  §  851,  still  apply  *  This  question  has  already  been  considered 
to  questions  about  them  on  cross-examination ;  in  connection  with  the  genenil  principle  as  to 
and  thus  a  cross-examination  to  the  accused's  cross-examination  to  misconduct  (ante,  §§  981- 
admission  or  self-contradictions  is  practically  987) ;  but  some  of  the  rulings  already  cited  in 
prevented) ;  1898,  HoUey  v.  State,  39  id.  301,  46  this  section  (§  2277)  and  in  §  2276  do  not  always 
S.  W.  39;  1900,  Walton  v.  State,  41  id.  454,  55  keep  in  mind  the  distinction  between  those  three 
S.  W.  566  (like  Morales  i;.  State) ;  1900,  Dickey  v.  principles,  namely,  impeaching  an  accused  wit- 
State, —  id.  —  ,56S.  W.  627  (cross-examination  ness  in  general  (supra,  par.  1),  impeaching  him 
to  character) ;  1901,  Wooley  v.  State,  —  id  —  ,  by  cross-examination  to  misconduct  (an^e,  §  987), 
64  S.  W.  1054  (allowing  cross-examination  to  and  privileging  him  not  to  answer  {ante,  §  2276). 
adf -contradictions) ;  UtcM:  1894,  People  v.  Lar- 
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iu'^,.^^  ^.Si^iTK.j  a»  &  fToLT'^i jQ  Jirii:i*t  ccciiif::^  seruiz.  ii»:^  cc  Lis  cries- 
at  *.L    TiJt  j/xjf  p'^li'-y  4-i  £a::IiT  reafrii^-r.g  of  riii  a  res^ili  biis  alre-^^ 

^  trwit  V..Ji  rxJi,^  as  er-ihrir.-ed  in  ULinr  Sii:£s  It  siu^te,  b  br  s 

C/,'^ru  ;:;VfrpT«iV:d  aA  if  it  were  a  r^iLe  a5e»:ti:ig  tLe  waxrer  cf  the  pTirifcse 
2t'/'^::.*t  3i^If-crirLlnat;./TL*  TLe  two  hare  of  o^Tirse  i>3  ccun-sccir'Q ;  alihr-c^h, 
if  v,e  thTtufCT  nlh  forbids  q-ifcrtions  wLi:h  go  beroai  the  subject  of  the  direct 
tfX^Ui,:»^UfjTi,  t\ih  wairer  Li  also  incid'^ntallT  thus  lin^fted.  fc?  the  simile  msoa 
that  \\i*^r^.  an&  no  q^i^^tions  for  the  accTised  to  answer,  and  the  result  is  the 
5^:/.^.  B  it  t^^  pra/jrtical  error  of  treating  the  two  questions  as  one  (an  error 
ij'/t  Yinrz/rnrnon  under  imch  statutes)  is  seen  in  the  case  of  questions  directed 
UtHfAj  to  isuM  impeai:;hing  character.  Here  it  is  plain  that  the  effect  of  the 
fjr*,t  t%x\h  is  n(<  to  exclude  such  inquiries  <aii^,  §  1S91>;  for  there  would 
oth^fTwise  never  be  anjr  opportunity  to  ask  them.  But  this  kares  the  ques- 
tion «A  privilege  and  its  waiver  stOI  undeterminedi  and  resort  must  be  had 
hft  that  puTiMjue  to  the  appropriate  principle  {atUe,  §  2276).  In  a  few  juris- 
diciiouH,  however,  this  distinction  seems  irrevocably  buried  in  the  decisions 
inUfTjireting  the  statute.* 

(2)  The  Hccwi^  as  a  witness  may  be  discredited  by  the  biassed  position 
which  ^le  ^xy;upies  as  an  trUeresUd  party ^  i.  e.  the  jury  may  consider  that  cir- 
emiiHinnC4i  in  weighing  his  credit  (anU,  §  968).  This  is  in  no  way  connected 
with  the  drx;trine  of  waiver ;  yet  the  possibilities  of  misunderstanding  these 
various  jmnciples  seem  unlimited,  and  this  sort  of  confusion  has  sometimes 
(ft'>f:urT(*A  in  rulings  dealing  with  the  accused  as  an  impeachable  witness 
(ante,  §  2277,  par.  1> 

$  2279.  fljcpnrcation  of  Ciimlnalltr:  (a)  hj  Acquittal;  (b)  hj  Lapse  of 
flm#.    The  law  is  concerned  with  its  own  penalties  only.    Legal  criminality 

^  TMn  him  ^HUtn  noticed  (n  dealing  with  the  *  The  rolingB  in  $$  1890  and  2276  should  be 


wsfvur,  ffi  I  3976,    The  dtiittnction  Im  pointed     compared. 

tmi  hy  McKfittt  J.,  diim "  ' 

Cftl.,  cit«d  anU,  |  2276. 
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§2280 


consists  in  liability  to  the  law's  punishment  When  that  liability  is  removed, 
criminality  ceases ;  and  with  the  criminality  the  privilege.  Of  the  various 
modes  in  which  that  liability  may  cease,  the  following  enumeration  seems 
to  be  complete :  Conviction  and  the  suffering  of  the  punishment ;  Acquit- 
tal, or  other  former  jeopardy ;  Abolition  of  the  general  crime,  subsequent 
to  its  commission  (provided  the  rule  of  criminal  law  thereby  exonerates 
prior  offenders) ;  Lapse  of  time  barring  prosecution  of  the  particular  offence ; 
Executive  pardon  for  the  particular  offender ;  Statutory  amnesty,  before  or 
after  the  act,  for  the  particular  criminal  act  or  for  the  offender.  Of  these 
various  modes,  however,  not  all  seem  to  have  called  for  judicial  interpreta- 
tion as  to  their  effect. 

(a)  An  oc^ui^^aZ  conclusively  negatives  criminality;  no  privilege  can  there* 
fore  be  based  upon  the  charge  of  crime.^ 

(6)  A  crime  erased  by  lapse  of  time  exists  no  longer.  There  is  therefore 
no  criminal  &ct  to  be  privileged  from  disclosure.  A  legal  limitation  of 
the  time  of  prosecution  is  in  effect  an  expurgation  of  the  crime ;  and  after 
the  lapse  of  the  time  fixed  by  law  the  privilege  ceases.*  Moreover,  since  the 
prohibition  of  inferences  from  a  claim  of  privilege  rests  merely  on  the  ground 
that  the  privilege  would  otherwise  be  evaded  (^ante,  §  2272),  it  follows  that  a 
person's  claim  of  privilege  on  a  prior  occasion  may  be  used  ^  to  impeach  him 
as  an  admission  or  self-contradiction,  in  a  trial  occurring  after  the  statutory 
period  has  elapsed.*  The  only  question  can  be  whether  the  claimant  or  the 
opponent  of  the  privilege  has  the  burden  of  proof  with  respect  to  the  usual 
condition  upon  which  the  running  of  the  statutory  period  depends,  namely, 
that  no  prosecution  has  been  begun  within  the  time ;  and  this  burden  is  held 
to  be  upon  the  opponent.'^ 

§  2280.   Bzpurgatlon  of  Criminality ;  (c)  by  ExeoutiTe  Pardon.     It  seems 


^  1898,  Holt  V,  State,  Tex.,  cited  post,  §  2280. 

It  would  seem  that  the  noUe  pros,  of  a  co-de- 
fendant, entered  in  order  to  secore  his  testimony 
for  the  State,  is  eqmyalent  to  an  acquittal : 
1886,  Ex  parts  Stice,  70  Cal.  51,  55,  11  Pac.  459 
(applying  P.  C.  §§  1099-1101). 

*  Eruf.:  1789,  Williams  v.  Farrington,  3 
Brown  Ch.  C.  38,  40  (privilege  ceases,  so  far  as 
the  time  for  recovering  pen^ties  has  elapsed) ; 
1828,  Roberts  v.  Allatt,  M.  &  M.  192  (pnvilege 
denied,  where  the  statutory  period  had  expired 
without  proceedings  begun)  ;  1828,  Trinity 
House  V.  Surge,  3  Sim.  411  (and  this  is  equally 
so,  where  the  period  ends  after  plea  filed  but 
before  the  hearmg) ;  1832,  Davis  v,  Heid,  5  id. 
443.  446;  U.  S,:  1876,  Calhoun  v.  Thompson, 
56  Ala.  166,  170  (aiding  a  criminal  to  escape) ; 
1809,  U.  S.  V.  Smith,  4  Day  121,  123  (under  a 
statute  limiting  prosecutions  to  a  period  of  two 
years,  except  the  person  flee  from  justice,  the 
witness  "  is  prima fdcU  protected  from  prosecu- 
tion by  the  statute  " ;  the  witness'  plea  that  he 
fled  does  not  preserve  his  privilege,  but  the 
prosecution  will  thereafter  be  barred);  1831, 
Skinner  v.  Judson,  8  Conn.  528,  535  (penalty 
for  fraudulent  conveyance,  barred  by  statute; 
explaining  Northrop  v.  Hatch,  6  id.  361) ;  1859, 


Norfolk  V,  Craylord,  28  id.  309,  314  (bastardy ; 
same  ruling);  1849,  Marshall  t.  Riley,  7  Ga. 
367,  372  (penalty  for  unlicensed  practice  of 
medicine;  principle  recognized);  1851,Weldoii 
v.  Burch,  12  HI.  374  (riot  and  burglary;  prin- 
ciple applied);  1888,  Mahanke  v.  Clelana,  76 
la.  401,  404,  41  N.  W.  53  (general  principle  af- 
firmed) ;  1845,  Close  v.  Olney,  1  Denio  319,  323 
(uBUiT ;  principle  applied). 

*  On  the  general  principles  of  §§  289,  1042, 
1060,  ante. 

«  1894,  Childs  v,  Merrill,  66  Vt.  302,  306,  29 
Atl.  532  (refusal  to  answer  in  a  prior  criminal 
proceeding,  admitted  in  a  civil  suit  after  the 
limitation-period  for  the  crime  had  elapsed). 
The  same  principle  applies  to  a  prior  acquittal : 
1898,  Holt  V.  State,  39  Tex.  Cr.  282,  45  S.  W. 
1016,  46  S.  W.  829  (a  witness  previously  ac- 
quitted of  the  present  charge,  compelled  to  an- 
swer that  he  had  claimed  his  privilege  on  that 
trial). 

*  1893,  Southern  R.  N.  Co.  o.  Russell,  91  Ga. 
808,  18  S.  E.  40;  1896,  Lamson  v.  Boyden,  160 
111.  613,  43  N.  £.  781 ;  1846,  Bank  v,  Henry,  2 
Denio  155,  160;  1847,  Bank  v.  Henry,  1  N.  Y. 
83,  87,  semble. 
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U0f  :,T.'^:rr  *u  K^!:ff^'Xk',  bj  ifJtXnAfi  \ut  wi^sws  was  KfH  IL&i::**  So 
ii/A-^*^  *A  ^.'fu,zu/:,\f :  '^  li  va»  eoLlecfied  Uut  a  larv  pa>^iiii:T  of  V 
r«^«*>  V^ *:«.*.*>>  a  «l*r.«M  v^  pr^C/eel.  .  .  .  ^Bat^  we  are  ol  c^iii>:<i  ihat  the  da^ifcr  to  be 
afr/'irr>r,'V^  moxt  Ip^  nai  aad  ai>preeiabli^  viia  lefqencje  to  die  crdi£.arr  opefadoa  of 
tJM;  M«  1;.  *be  ''/r'iir.afy  eo-::rK  of  thingi,  —  noC  a  dkc^er  of  an  imaeinarr  and  wfesab- 
m4u,*'vki  ',hanM:t«r,  faarlbg  refemiee  to  »i>cDe  ez«rK>:dii:^nr  and  baielj  (K<sabie  oootin- 
l^r^ry.  *//  irx.^/T'^f^a.o^  that  do  na«ocable  mao  vocild  solEer  it  to  iiJlosDce  hi<  coodaci. 
tl>  Ui;f.k  that  a  misrelj  mwfAe  and  oaked  poasir  ilirr.  oat  of  tlie  ordinaiT  coarse  of  the 
law  afr'i  *  '»*'M  a«  rio  reav/oable  mao  would  be  affect&i  by,  diould  not  be  sofiiRed  to  obstruct 
Um;  adr/iir.i^traty/r.  of  j'^<itiee.  The  obj^rct  of  tbe  law  is  to  afiFord  lo  a  {wrij.  called  upon 
U^  %%i*',  trnfUiXtt^t  \u  a  yrocteding  inier  alio*,  protection  against  being  broogfat  by  meaoa  of 
liM  on  ft  tiwldertce  witriin  th«  penaltie*  of  tbe  law.  Bat  it  woold  be  to  eoDTert  a  salutary 
yrfA^jf^»'fn  iht//  a  nteMa  d  abiue  if  it  were  to  be  held  that  a  mere  imaginaiy  poesibiliiy  of 
datttif'-ff  b^/w^inrer  rerwA/t  and  improbable,  waa  sofficiect  to  justify  the  withholding  of  evi- 
d^ice  ««Mrr.ttal  U>  tb^  coarta  of  jtistice.  Now  in  the  present  ease  no  one  smonslT  sni^Kwes 
tioti  f\yt  fiitne^n  njn«  tbe  uligfatest  risk  of  an  impeachment  by  the  Hooae  of  CommoD& 
«  .  «  It  wan  therefore  the  dnty  of  the  presiding  judge  to  compel  him  to  answer.' 


*f 


(2)  The  pardon  may  not  protect  SLgainst  prosecution  hy  another  sovereignty 
lor  the  nsLUiH  offence.  Here,  however,  the  act  is  in  truth  a  different  offence 
under  a  different  ftyntem  of  laws,  —  a  foreign  crime ;  and  this  question  has 
\}f*jin  elnewhere  examined  (ante,  §  2258.)  (3)  Is  a  prosecuting  officer^s  promise 
of  immunity  equivalent  to  a  pardon  ?  Technically,  and  perhaps  practically,  it 
w  not*  If  n<^;t,  the  criminality,  and  therefore  the  privilege,  does  not  thereby 
CHHji**J  (4)  A  i^ardon  afjrogates  all  legal  consequences  of  the  crime,  but  it 
cannot  abrogate?  the  social  consequences,  the  disgrace.  There  may  therefore 
retnaiti,  uninfringed,  the  independent  privilege  against  disclosure  of  facts  of 


^  TUfi  Mint*-  qiif{>itiou  may  arifle  with  refer- 
itui'ti  U)  iha  tiffni'i  fit  a  pardon  upon  prirate 
utiiiM  for  \mn%\i'\*'n:  1H70,  H.  v.  Kinglake,  22 
U.  'V.  H.  n.  H,  .135  (bribery  lieing  by  ntatate 
iknWyni  Ut  urfmtii'titum  and  tuno  to  an  action  for 
pfifittitifN,  (%K'kburn,  (/.  J,,  and  Bla(;kbuni,  J., 
doubted  wbethor  any  privilege  remained  after 
th<)  ^rtinting  of  a  pardon  and  entering  of  a 
tioHf  jrrtm.  by  tbo  Ooremnient) ;  1846,  Bank  v. 
Hiilinii,  2  honiu  155, 159  (tuury  penalties;  cited 


*  For  the  learning  on  this  subject,  see  the 
Whiskey  Cases,  99  if  S.  594  (1878). 

»  1896,  Ex  pai-te  Irvine,  74  Fed.  945.  964 
(because  the  promise  merely  ^ives  an  "equi- 
table right  "  to  future  immunity,  and  is  both 
conditional  and  uncertain);  1881,  Temple  v. 
Com.,  75  Va.  892, 897  (a  i>romi8e  by  the  State's 
attorney  not  to  prosecute  is  not  sufficient).  For 
a  nolle  pros.,  as  equivalent  to  an  acquittal,  see 
ante,  $  2279. 
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disgrace  or  infamy.*  But  this  privilege  is  not  protected  by  the  Constitution^ 
never  applied  to  any  but  "  collateral "  inquiries,  and  is  to-day  in  many  juris- 
dictions fallen  into  desuetude  {anU,  §§  984,  987, 2255). 

§  2281.  Expurgation  of  Criminality :  {d)  by  Statutory  Amnesty  or  Indem- 
nity ;  (1)  Statutes  forbidding  ProBecation  for  the  Offence.  If  a  statute  passed 
July  1  were  to  abolish  the  crime  of  liquor-selling  or  bribery  or  gambling,  and 
declare  that  on  and  after  the  ensuing  January  1  no  person  doing  any  of  these 
things  should  be  liable  to  punishment  by  the  law,  it  is  plain  that  a  person 
doing  any  of  them  on  January  1  could  plead  no  privilege,  although  the  doer 
of  them  on  December  31  would  retain  his  privilege.  And  yet  the  act  itself, 
and  the  morality  of  it,  would  be  identical  on  December  31  and  January  1. 
Criminality  is  the  creation  of  the  law,  not  an  inherent  element  in  the  act 
itself.  It  may  therefore  be  taken  away  by  the  law ;  and  the  prior  existence 
of  the  attribute  is  in  no  sense  a  continuing  necessity.  The  treasons  and  the 
criminal  libels  which  filled  English  prisons  two  centuries  ago  are  now  non- 
existent, though  the  same  acts  are  done  as  of  yore.  Furthermore,  legislation 
may  remove  criminality  for  a  class  of  persons  or  an  individual,  as  well  as 
for  a  generic  act.  Finally,  the  removal  of  criminality  may  be  conditioned  on 
the  happening  of  an  event ;  and  this  event  may  equally  be  the  doing  of  an 
act  by  the  individual  himself  who  is  to  obtain  a  benefit  thereby.  A  legis- 
lative provision,  therefore,  providing  amnesty  for  an  individiial  offender  who 
shall  disclose  the  facts  of  the  offence  upon  inquiry  is  effective  to  remove  the 
criminality  of  the  offence,  and  the  privilege  thereby  ceases  as  to  him : 

1853,  Scott,  J.,  in  State  y.  Quarles,  18  Ark.  307,  310 :  "  When  this  rale  of  the  common 
law  should  have  been  so  changed  by  legislative  enactment,  as  to  make  unnecessary  any 
appeal  whatever  on  the  part  of  the  witness  to  his  constitutional  guarantee  —  as  by  regu- 
lations securing  to  him  otherwise  and  effectually  all  that  was  guaranteed  by  the  Bill  of 
Rights  —  he  could  have  no  greater  reason  to  complain  than  he  would  have  had,  had  the 
law  remained  unchanged  and  under  its  operation  he  had  never  had  any  occasion  to  take 
ehelter  under  the  guarantee.  And  in  such  case,  there  would  be  no  more  ground  upon 
which  to  suppose  a  want  of  competent  power  in  the  Legislature  to  make  such  regulations 
than  there  would  be  in  case  that  body  were  to  repeal  the  statute  of  gaming,  and  by  this 
means  deprive  the  gambler  of  his  constitutional  privilege  to  be  accused  and  tried  for  a 
criminal  offence,  which  has  no  longer  existence.  In  either  case,  all  that  could  be  said 
would  be,  as  to  the  gambler,  that  the  Courts  could  not  indulge  him  in  the  luxury  of  a 
constitutional  accusation  and  trial,  wherein  he  could  display  his  skill  in  breaking  through 
the  meshes  of  the  law,  for  the  reason  that  he  had  committed  no  offence  then  known  to 
the  law.  And  as  to  the  witness,  that  he  could  not  be  indulged  with  the  arm  of  the  law 
to  prevent  his  being  ravished  of  matters  tending  to  a  crimination  of  himself,  for  the  rea- 
son that  nothing  that  could  be  wormed  out  of  him  could  possibly  have  that  effect.  In  a 
word,  in  neither  case,  there  being  no  invasion  of  right  or  privilege,  could  there  be  any 
place  for  vindication  ;  and  there  being  no  encroachment  upon  any  right  retained  by  the 
citizen,  and  no  pretence  of  any  transgression  of  any  of  the  higher  powers  delegated  to  the 

*  1861,  K.  V,  Boyes,  1  B.  &  S.  31 1,  321.  about  a  crime  for  which  he  had  been  pardoned, 

Distinguish,  moreover,  the  question  whether  because  the  object  was  merely  to  discredit  him 

a  pardoned  crimen  bein^  no  longer  a  crime,  is  as  a  witness,  and  a  pardoned  crime  was  not  rele- 

even  relevant  to  discredit  a  witness :  1679,  Read-  vant  for  that  purpose);  and  cases  cited  ante^ 

ing's  Trial,  7  How.  St.  Tr.  259,  296  (Gates,  for  §  985. 

the  prosecution,  was  not  allowed  to  be  asked 
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im%3mkk^J^,  In  AiCer.  jr#mD,56H.H.314:««Tlie  fa^d  pralBdin  of  flw 
ipoaat  pioaentioB  lor  crime  disdoied  bj  kiB  k  IB  Ikv  eqamkat  to  1^ 
fA  xitt  eriflw  diftloied.  .  .  .  Tbe  witDOM,  regaided  in  law  as  i«ni>f>it,  if 
^or  a  cnflM  wludi  be  bas  btHW  oompclled  br  itatntr  to  diadoaey  viU  rtand  ai 
mfjoeebt  penoos ;  and  it  was  noi  the  derign  of  tbe  eonuDon-law  maxim,  afiimed  bj  tbe 
B.iJrif  Rigbto,  that  be  iboiildotaad  any  better.  .  .  .  He  eo«ld  plead  and  ebow  that  be  had 
diaekMed  tbe  eame  olienee  vpon  a  lawf ol  afmwtinn  against  his  principal,  and  tfans  make 
a  perfect  answer  in  bar  or  abatement  of  the  proeecntion  against  himsetf." 

IdM,  Harrison,  J.,  in  ExparU  Cohen,  104  CaL  524,  530, 38  Fke.  354:  «' Any  evideDoe 
that  be  may  gire  under  such  a  sUtntoiy  diieetioii  will  noi  be  *•  against  himarif,*  for  the  rea> 
son  that  by  the  rery  act  of  giring  eridenee  be  beeomes  exempted  from  any  prQsecotkm  or 
punishnaent  for  the  offense  respeeting  which  his  eridence  is  giren.  In  saeh  a  ease  he  is 
noi  oompelled  to  giro  evidence  which  may  be  nsed  against  himsdf  in  any  criminal  case, 
lor  the  reason  that  the  Legislatore  has  dedared  that  tiiers  can  be  no  criminal 
him  which  the  endenes  wlndi  he  gires  may  tend  to  establish." 


Such  statutes,  therefore,  have  for  two  oentnries  been  the  expedients  resorted 
to  for  the  investigation  of  offences  whose  proof  and  punishment  were  other- 
wise practically  impossible  because  of  the  criminal  implication  in  the  offence 
itself  of  all  who  could  bear  useful  testimony.  Though  doubtless  the  expe- 
dient was  earlier  employed,^  the  first  notable  instance  (in  1725)  was  that  of 
Lord  Chancellor  Macclesfield,  whose  trafiic  in  the  sale  of  ofiices  and  appoint^ 
meats  was  beyond  the  endurance  even  of  a  generation  in  which  the  spoils 
system  and  political  venality  were  accepted  as  matters  of  course.'  The  next 
instance  of  political  note  was  the  parliamentary  investigation,  in  1742,  into 
the  practices  of  Lord  Orford  (Bobert  Walpole),  whose  long  prime-ministry 
was  maintained  by  his  cynical  and  notorious  methods  of  political  corruption.' 
The  expediency  and  practical  utility  of  this  mode  of  obtaining  evidence,  may, 
as  a  measure  of  legislation,  be  open  to  argument.^  But  the  tradition  of  it  as 
a  lawful  method  of  annulling  the  privilege  against  self-crimination  is  unques- 
tioned in  English  history. 


^  1723,  Biiihop  Atterbnry's  Trial,  16  How. 
Bt.  Tr.  604  (here  the  witness  was  not  snm- 
moned,  because  he  was  jointly  concerned  in 
the  yery  treasons  charged  against  the  defendant 
and  thus  would  hare  criminated  himself^  while 
the  Bill  acquittiug  him  of  any  future  prosecu- 
tion for  those  treasons  had  passed  the  House 
but  not  received  the  royal  assent;  many  lords 
disMented). 

•  1725,  rx)rd  ChanceUor  Macclesfield's  Trial, 
16  How.  St.  Tr.  921,  1147  (illegal  traffic  in  pub- 
lic offices ,  an  act  was  passed  to  indemnify  pres- 
ent Masters  in  Chancery  for  such  malfeasance, 
and  persons  in  that  class  were  compeUed  to  testify 
to  snch  transactions,  but  former  Masters  and 
other  officers  were  allowed  to  refuse  to  answer). 

*  The  proceedings  and  debates  wiU  be  found 
in  Cobbott's  Parliamentary  History,  vol.  XII, 
pp.  625-734.  The  form  of  the  bill  here  pro- 
vided that  the  witnesses,  if  they  truly  discovered, 
"  are  hereby  freed,  indemnified,  ana  discharged 
of  ...  all  forfeitures,  penalties,  punishments, 


.  .  .  which  he,  she,  or  they  may  incur  or  become 
subject  to  for  or  bjr  reason  or  means  of  any 
matter  or  thing  which  he,  she,  or  they,  shall 
upon  his  or  her  or  their  being  examined,  as 
aforesaid,  truly  and  faithfully  discover  .  .  .  con- 
cerning the  said  enquiry  "). 

*  The  arguments  pro  and  con  will  be  found 
in  Cobbett,  ubi  supra^  and  In  Hansard  ParL 
Deb.  1st  ser.,  VI,  401  (Lord  Melville's  case), 
and  in  the  debates  in  Congress  on  the  act  of 
Jan.  24, 1857,  now  Rev.  St.  1878,  §  102  (Congr. 
Globe,  Jan.  23,  p.  434.  Smith's  Digest  of  Pre- 
cedents of  Privileges  of  Congress,  1894,  pp.  151- 
190).  In  1806,  in  the  debate  on  a  similar  bill  to 
indemnify  the  witnesses  against  Lord  Melville 
(Mr.  Dundas),  Lord  Eldon,  speaking  against 
it  (Hans.  Pari.  Deb.,  1st  ser.,  Vl,  170)  referred 
to  Lord  Hardwicke's  opposition,  sixty  years 
before,  to  the  other  bill,  and  remarked  that 
"that  great  man  concluded  his  speech  by  ob- 
serving *that  he  would  much  rather  be  the 
object  of  such  a  bill  than  the  author  of  it.' " 


3166 


Sf  2250-2282] 


EEMOVAL  BY  AMNESTY. 


S2281 


In  more  modem  times  the  expedient  has  apparently  not  been  resorted  to 
for  individual  cases  of  misdoing,  but  rather  for  classes  of  crimes.  It  is  thus 
placed  upon  a  sounder  basis  of  policy,  and  has  been  vastly  extended  in  its 
use.^    Indeed,  in  the  United  States,  or  parts  of  them,  it  is  difficult  to  conceive 


'  The  following  list  of  ttatntes  coyers  both 
those  which  enmt  exprets  and  entire  amneflty 
and  those  which  merely  prohibit  the  use  of  the 
compelled  testimony;  tne  constitationality  of 
the  latter  class  is  dealt  with  in  the  ensoing 
§  2S82.  After  each  statute  are  placed  the  de- 
cisions constraing  it  on  points  not  inyolving  the 
general  principle. 

England:  1842,  St.  5  &  6  Vict.  c.  89,  §  6 
(factors'  liability;  the  agent  committing  the 
offence  specifiea  is  not  to  be  "conyicted  by 
any  eyidence  whatsoeyer  in  respect  of  any  act 
done  by  him,  if  he  shall,  at  any  time  preyionsly 
to  his  being  indicted  for  snch  offence,  haye  dis- 
closed snch  act,  on  oath,  in  conseqaence  of  any 
compulsory  process  of  any  conrt  of  law  or 
eqnity  in  any  action,  suit,  or  proceeding  which 
shaU  haye  been  bona  fide  instituted  by  any  party 
aggrieyed,"  or  on  examination  before  a  nank- 
mpt  commissioner) ;  1852,  St.  15  &  16  Vict, 
c.  57,  §  8  (in  election  inquiries  as  to  corrupt 
practices,  "no  statement  made  by  any  person 
m  answer  to  any  question  put  by  such  commis- 
sioner shall,  except  in  cases  of '  indictment  for 
perjury  committed  in  snch  answers,  be  admis- 
sible m  eyidence  in  any  proceeding  ciyil  or 
criminal");  1861,  St.  24  &  25  Vict.  c.  96, 
§  85  (like  St.  5  &  6  Vict.;  but  substituting 
"charged"  for  "indicted,"  as  to  the  time  of 
disclosure,  and  adding  "  compulsory  **  under  the 
last  clause);  1863,  St.  26  &  27  Vict  c.  29,  §  7 
(in  election  inquiries,  no  person  shall  be  excused 
from  answering  on  the  ground  of  self-crimina* 
tion ;  "  provided  always  that  where  any  witness 
shaU  answer  every  question  relating  to  the 
matters  aforesaid,"  when  required,  *"and  the 
answer  to  which  may  criminate  or  tend  to  crim- 
inate him,"  he  shall  be  entitled  to  a  certificate 
to  that  effect ;  and,  then,  if  any  information  etc. 
be  pending  for  any  offence  punishable  under  the 
election-acts,  **  committed  by  him  previously  to 
the  time  of  his  giving  his  evidence  and  at  or  in 
relation  to  the  election  concerning  or  in  rela- 
tion to  which  the  witness  may  have  been  so 
examined,  the  Court  shall,  on  production  and 
proof  of  such  certificate,  stay  the  proceedings," 
and  providing  further  as  in  St.  15  &  16  Vict.) ; 
1883,  St.  46  &  47  Vict.  c.  52,  §  17  (it  shall  be 
the  bankrupt's  duty  **  to  answer  all  such  ques- 
tions as  the  Court  may  put  or  allow  to  bo  put 
to  him");  1890.  St.  53  &  54  Vict.  c.  71,  §27 
(statement  made  by  any  person  on  compulsory 
examination  in  bankruptcy  proceedings  "shaU 
not  be  admissible  as  evidence  against  that  per- 
son "  on  charges  of  specified  misdemeanors) ; 
1824,  Orme  v,  Crockford,  13  Price  376,  388 
(statute  on  gaming) ;  1860,  R.  v.  Charlesworth, 
2  F.  &  F.  326,332  (St.  15  &  16  Vict.  c.  57); 
1789,  Bancroft  r.  Wentworth,  3  Brown  Ch.  C. 
11  (stock-jobbing  statute);  1870,  R.  v.  Hnlme, 
L.  R.  5  Q.  B.  377  (St.  26  &  27  Vict.  c.  29); 
1902,  R.  V.  Pike,  1  K.  B.  553  (statute  applied ; 
the  bankrupt's  '*  statement  of  aoaits,"  not  being 
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made  on  an  examination,  held  not  within  the 
immunity);  and  compare  the  bankruptcy  rul- 
ings cited  anU,  §  2260. 

Canada:  here  compare  also  the  statutes 
abolishing  the  privilege  entirely  (ante^  §  2252) ; 
Dominion:  Rev.  St.  1886,  c.  106,  |  92  (in  pro- 
ceedings concerning  elections  relating  to  intoxi- 
cating liquors,  the  privilege  is  aboGshed;  but 
no  answer  shall  be  used  against  the  witness  in 
any  proceeding,  except  perjury,  if  the  judg^e 
gives  a  certificate  that  the  witness  claimed  this 
privile^  and  "made  full  and  true  answers  to 
the  satisfaction  "  of  the  judge) ;  c.  10,  §  9  (elec> 
tion  offences ;  provision  similar  to  Eng.  St.  26 
&  27  Vict.) ;  c.  9,  §  39  (similar  to  c.  106,  §  92, 
iupra);  c.  8,  §  109  (similar^;  c.  158,  §§  9,  10 
(in  gaming  offences,  the  privilege  is  abolished 
tor  fQl  except  the  person  on  trial;  but  one  who 
"makes  true  disclosure  to  the  best  of  his  knowl- 
edge of  all  things  as  to  which  he  is  examined  " 
sh^  receive  a  certificate,  and  be  "freed  from 
all  criminal  prosecutions  and  penal  actions  and 
from  all  penalties,  forfeitures,  and  punishments 
to  which  he  has  become  liable  for  anything 
done  before  that  time  in  respect  of  the  matters 
regarding  which  he  has  been  examined";  the 
certificate  to  operate  in  stay  of  subsequent  pro- 
ceedings when  produced  and  proved) ;  Evidence 
Act  1893,  c.  31,  §  5  {"  No  person  shall  be  ex- 
cused from  answering  any  question  upon  the 
ground  that  the  answer  to  such  question  may 
tend  to  criminate  him,  or  may  tend  to  establisn 
his  liability  to  a  civil  proceeding  at  the  instance 
of  the  Crown  or  of  any  other  person ;  provided, 
however,  that  no  evidence  so  given  shall  be 
used  in  evidence  against  such  person  in  any 
criminal  proceeding  thereafter  instituted  other 
than  a  prosecution  for  penury  in  giving  such 
evidence");  1898,  St  61  Vict,  c  53  (amends 
the  foregoing  by  substituting  "witness"  for 
"  person  in  the  first  line  and  omitting  "  other  ** 
in  the  first  dauM ;  and  b^  substituting,  for  the 
entire  proviso,  the  following:  "provided,  how- 
ever, that  if  with  respect  to  any  question  the 
witness  objects  to  answer  "  on  one  of  the  above- 
named  grounds,  "  and  if  but  for  this  section  the 
witness  would  therefore  have  been  excused  from 
answering  such  question,  then,  although  the 
witness  shall  be  compelled  to  answer,  yet  the 
answer  shaU  not  be  used  or  receivable  in  evi- 
dence against  him  in  anjfr  criminal  trial  or  other 
criminal  proceeding  against  him  thereafter  tak- 
ing place,  other  than  a  prosecution  for  perjury 
in  giving  snch  evidence");  St.  1901,  c.  36  (the 
above  proviso  made  applicable  to  an  answer 
compelled  "pursuant  to  an  enactment  of  the 
Legislature  of  a  province  ") ;  British  Columbia  : 
Rev.  St.  1897,  c.  67,  §  228  (electoral  petitions; 
substantiallr  like  Ont.  Rev.  St.  1897,  c.  9,  §  189, 
as  amended) ;  §§  290,  291  (corrupt  practices  at 
elections;  like  En^.  St.  1852,  c.  57,  §§  9,  10); 
St.  1900,  c.  9,  §  2  (repeals  R.  S.  1897,  c.  71,  §  6, 
and  substitutes  a  section  like  Can.  St.  1893,  §  5^ 
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.?"y.a,'  Rer.  St  1500.  c  5.  |  113  .ia 
'yff^a"**.  pr.v;>r^  afj»,I:*i^;  bat  no 
iri^fm  afuT  mk.!!  clain  *'^%all  be  BK«i  ia  aar 
l^r'x^^l.sg^**  aeaiast  bimi ;  c  €.  |  -36  ikaular, 
f^>r  '-^^ritr/Tcrt^d  efectio:;.^! ;  c  IClQ,  §  163  («:au- 
kir,  (r/r  f/tltiorfs*  er>Deemm^  (be  laie  of  iaioxi- 
catinsr  ii'javri ;  exr*ipt  for  :h*  yn^rm  cnar^ged  • : 
>H.  1  yr2,  c.  31,  adding  f  19  lai  to  Rer.  Sc  c  72 
i  «i m J lar,  for  m abkri pal  ejection*  • ;  Ovf x<'.«>  .*  Her. 
Ht.  I'tjfT,  c.  9. 1  169  (io  procert^ingB  coiKenun^ 
ao  dectioD.  tbe  pririiei^e  b  arx/..i«hed;  bat  no 
aojiirer  afusr  such  a  ciaim  **»baii  be  oted  in 
atfjr  yrxtitf^iufr  aeainst  such  person  "  ooder  aaj 
aet  '/f  this  L^f^^atnre,  if  tbe  jnd]?e  gires  the 
wiiwim  a  certiticate  that  he  claimed  the  privi- 
le^i^e  and  "made  full  and  true  answers  to  the 
waiiMizf^tUm  of  the  ind^^') ;  c  11,  §  53  /amilar, 
(m  controreiteri  eJectioiu) ;  c.  223,  §  2M  laame 
f'/r  monidpal  elections,  except  that  the  answer 
in  wA  to  be  osed  **  in  anj  prcMDeeding  under  this 
A  fit/'  when  claimed  on  the  ground  of  sobjection 
Uf  SMj  penalty  nnder  this  Act ") ;  all  the  fore- 
going three  statotes  also  declare  that  no  one 
fihall  \>e  ext'wutd  "  on  the  ground  of  privilege  " 
or  "Any  privilege";  thii»  wonld,  if  literallj 
iak<7ri,  a^>^iliNh  all  privileges  in  election  cases; 
St,  I WH),  V.  1 7,  I  27  (Kev.  St  c.  9,  §  1 89  and  c.  1 1, 
f  53  r<;pea]ed  bjr  salistitnting  a  similar  provi- 
■ion,  differing  chiefly  in  that  the  answer  shall 
ri'/t  \ni  rtst'jfiivMe  against  him  "in  any  proceed- 
ing **  *:xf'ti]tt  for  perjarv,  and  that  the  certificate 
may  tie  umui  in  Ktay  of  prucee<]ingfl) ;  St.  1900, 
e.  49,  I  3<)  (in  off etuxn  agaiiitft  the  game  law, 
tbe  privilege  is  aliolished,  but  "no  evidence  so 
given  shall  Ife  oned"  against  him  in  any  pro- 
riwjding,  except  for  perjury);  St.  1902,  c.  33, 
I  IWt  (in  proceedings  nnder  the  liqnor  act,  tbe 
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of  SB.h  fieeci:zf»j  ;  A^t.mui*:  Cocss.  I874» 
Alt-  ILL  §  9  I"  la'  trsa^  o^  cuosescec  e^^ctiooB 
aiki  ia  pr:«ciiirz»  for  i^  laTeKisac-'O  of  elec- 
ti  jtti.  DO  renoQ  snail  be  nerciined  to  withhold 
b»  tesda^xiT  on  toe  g**>aBd  tsat  it  may  oimi- 
aate  hirzkself  or  sab^r^x  hiia  to  pnr-ac  infiunr; 
bat  soch  te^*ao!^y  ^haH  »3t  be  Ba«d  agamst 
him  in  any  jndicial  pruceediog.  except  for  per- 
jnrr  in  givi-g  «<icb  i«stim>ny '*i;  *.'  /•Tmta: 
P.  C.  1672,  f  ij  obtaining  mooey  to  inriarnce  a 
legislaDTe  rote:  the  fmrik^  ceases  for  a  wit- 
ness **  testifying  as  such,"  "  bat  soch  tcatiniony 
shaU  not  afterwards  be  osed  against  him  in  any 
judicial  proceeding,"  except  for  pezjory) ;  f  23^ 
(nnlawfnl  duel  or  chaltnige;  the  privilege 
ceases ;  **  but  no  erideoce  given  on  any  exami- 
nation of  a  person  so  testif vin^  »hall  be  received 
against  him  in  any  criminal  praeecation  or  pro- 
ceeding ") ;  §  334  I  earning ;  tbe  privilege  ceases 
for  a  witness  **  levying  as  such  " ;  "  but  no 
prosecution  can  afterwards  be  bad  against  him 
for  any  offense  concerning  which  be  testified  **) ; 
PoL  C'.  §  304  ("  No  person  sworn  and  examined 
before  either  house  of  tbe  Legislature  or  any 
committee  thereof  can  be  held  to  answer  crimi- 
nally or  be  sabject  to  any  penalty  or  forfeiture 
for  any  fact  or  act  touching  which  he  is  required 
to  testify ;  nor  is  any  statement  made  or  paper 
produced  by  any  such  witness  competent  evi- 
dence in  any  cnminal  proceeding  agains^t  such 
witness  " ;  except  on  a  charge  of  perjurv) ;  St. 
1891.  p.  185,  adding  §  64  to  the  Pol.  C.  (privilege 
aholi.oiied  for  election  offences ;  **  hut  no  prose- 
cution can  afterwards  be  had  against  any  such 
wituesf)  for  any  such  offence  concerning  which 
he  testified  for  the  proflecution ") ;    St   1893, 
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constitution  grants  protection ;  only  a  just  conservatism  requires  that  the 
nullification  of  the  privilege  be  attained  by  the  method  of  amnesty.    But  our 


p.  26,  §  32  (election  offences ;  privilege  abolished 
lor  the  offenders ;  but  *'  the  testimony  so  given 
shall  not  be  nsed  in  any  prosecution  or  pro- 
ceeding civil  or  criminal  against  the  person  so 
testifymg.  A  person  so  testifying  shall  not 
thereafter  be  liable  to  indictment  or  present- 
ment by  information  nor  to  prosecution  or  pun- 
ishment for  the  offence  with  reference  to  which 
his  testimony  was  given,  and  may  plead  or 
prove  the  giving  of  testimony  orally  in  bar  of 
«uch  indictment,  information,  or  prosecution  ") ; 
1901,  Bradley  r.  Clark,  133  Cal.  196,  65  Pac. 
395  (St  1 893,  §  32, conHtrue^i ) ;  Colorado :  Const. 
1876,  Art.  VII,  §9  (like  Ark.  Const.  Art.  Ill, 
§9,  for  contested  elections  and  electoral  of- 
fences) ;  Annot.  Stats.  1891,  §  1678  (testimony 
in  election  contests  as  to  a  witness  not  being  a 
qualified  voter ;  "  no  part  of  his  testimony  shall 
be  used  against  him  in  any  criminal  prosecu- 
tion," except  for  perjury) ;  §  1312  (publishing  as 
a  coward  or  challenging  to  a  duel ;  the  publisher 
or  printer  is  compellable,  but  "the  testimony 
given  by  any  such  witness  shall  in  no  case  be 
used  in  any  prosecution  against  such  witness  ") ; 
C.  C.  P.  1896,  §61  ("no  pleading  can  be  used 
in  a  criminal  prosecution  as  evidence  of  a  fact 
admitted  or  alleged  in  such  pleading ") ;  St. 
1891,  p.  166,  §42  (in  election  oCtences,  the  privi- 
lege ceases,  but  "  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding, 
civil  or  criminal,  against  the  person  so  testify- 
ing," except  for  peiiury;  and  "a  person  so 
testifying  stiaU  not  thereafter  be  liable  to  in- 
dictment, prosecution,  or  punishment,  for  the 
offense  with  reference  to  which  his  testimony 
was  given,  and  may  plead  or  prove  the  ^ving 
of  testimony  accordingly,  in  bar  of  such  indict- 
ment or  prosecution'^;  St.  1891,  p.  171,  §8 
^corrupt  practices  act ;  same  provision) ;  Colum- 
bia {District):  Comp.  St.  1894,  c.  71,  §6  Mn 
prosecutions  for  obtaining  money,  etc.,  by  false 
pretences,  or  keeping  a  gaming-table,  or  duelling 
offences,  the  privilege  ceases,  "  but  the  testimony 
8o  given  shall  not  be  nsed  in  any  prosecution  or 
proceeding,  civil  or  criminal,  against  the  person 
so  testifying  ") ;  c.  20,  §  29  (like  U.  S.  Rev.  St. 
§  860) ;  c.  16,  §  20  (offences  concerning  abor- 
tions; the  privilege  ceases  for  offenders,  "but 
the  testimony  so  given  shall  not  be  used  in  any 
prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying") ;  Connecticut  : 
Gen.  St.  1887,  §  842  (no  person  is  to  be  com- 
pelled to  give  evidence  against  himself,  except 
upon  prosecution  of  another  for  gaming,  and 
"  such  evidence  as  to  such  crime  "  shall  not  be 
Ufced  against  him) ;  §  1500  (on  a  prosecution  for 
impro)>er  conduct  with  a  jury,  full  disclosure  is 
compellable,  "  which  shall  not  be  used  against 
him  ") ;  §  1624  (no  one  to  be  excused,  in  cases  of 
election-bribery,  on  the  ground  of  disgrace  or 
self-crimination,  but  he  shall  not  "  he  pranecnted 
for  anything  connected  with  the  transaction 
about  which  he  shall  so  testify,"  nor  shall  "  the 
evidence  he  may  so  give  be  used  against  him  in 
an^  proceeding  whatever  ") ;  §  2553  (defendant's 
evidence  in  an  action  for  gaming-losses  is  not  to 


be  "  offered  against  him  in  any  criminal  prose- 
cution"); §2561  (a  person  summoned  for  the 
prosecution  on  a  charge  of  illegal  gaming  is  not 
to  be  excused  on  the  ground  of  disgrace  and 
self-crinunatiou,  but  he  shall  not  be  prosecuted 
"for  anything  connected  with  the  transaction 
about  which  he  shall  so  testify") ;  §  2997  (wit^ 
ness  for  a  prosecution  for  an  unlawful  exhibition 
is  not  to  be  prosecuted  "for  anything  about 
which  he  shall  have  so  testified");  §3105 
(person  intoxicated;  when  he  shall  in  the 
prosecuting  oflScer's  opinion  "testify  fully  and 
freely"  upon  the  liquor  seller's  trial,  "such 
disclosure  and  the  evidence  given  by  him 
on  such  trial  shall  not  be  used  against  him 
on  any  prosecution  for  such  intoxication")  ; 
Georgia:  Cr.  C.  1895,  §  131  (blacklisting  by 
employers;  the  privilege  ceases,  but  "nothing 
then  said  by  sncn  witness  shall  at  any  time  w 
received  or  ^ven  in  evidence  against  him  in 
any  prosecution  against  the  said  witness,"  ex- 
cept for  perjury  in  so  testifying) ;  §  404  (gam- 
ing offences;  same  as  the  preceding  provision) ; 
Acts  1896,  p.  57,  Van  Epps'  Suppl.  §  6431  (in 
complaints  of  illegal  rates  by  common  carriers, 
certain  persons  are  compellable  by  the  railroad 
commission  to  testify ;  the  commission  shall  first 
make  an  order  that  he  is  required,  and  "  that  he 
is  exempt  thereafter  from  indictment  or  prose- 
cution for  any  transaction  about  which  he  is  so 
compelled  to  testify ;  when  such  order  is  made, 
the  witness  shall  l>e  compelled  to  give  evidence 
touching  such  complaiuts,  and  he  shall  be  for- 
ever free  from  indictment  or  prosecution  in  any 
court  of  this  State  touching  the  matters  about 
which  he  is  compelled  to  testify  ") ;  ib.  §  6432 
(a  witness  thus  exonerated  by  the  Commission 
shall  be  compellable  to  testify  in  any  suit  or 
prosecution  in  the  State  Courts  for  those  trans- 
actions) ;  1895,  Henderson  v.  State,  95  Ga.  326, 
22  S.  £.  537  (the  exemption  of  Code  1882, 
§  4545,  Code  1895,  §  404,  does  not  apply  to  the 
new  sections  4549  b  and  c  against  lotteries) ; 
Idaho:  Rev.  St.  1887,  §  149  ("no  statement 
made"  in  testimony  before  the  Legisiaturo  or 
a  committee  thereof  "  is  competent  evidence  in 
any  criminal  proceeding  against  such  witness," 
but  this  is  not  to  exempt  from  prosecution  for 
perjury) ;  §  6716  (the  privilege  ceases  on  prose- 
cution for  duelling  offences ;  "  but  no  evidence 
given  .  .  .  shall  be  received  against  him  in  any 
criminal  prosecution  or  proceeding  ") ;  §  6308 
(wherever  evidence  under  these  sections  is  for- 
bidden to  be  used,  the  prohibition  does  not  ex- 
tend to  a  charge  of  perjury  in  such  testimony) ; 
§  6852  (gaming  offences ;  the  privilege  ceases, 
but  "  no  prosecution  can  afterwards  be  had 
against  him  for  any  offense  concerning  which 
he  testified  ") ;  St.  1899,  Feb.  6,  §  7  (in  gumbling 
offences,  the  privilege  ceases ;  "  but  no  prosecu- 
tion can  afterwards  be  had  against  him  for  any 
offence  concerning  which  he  testified  ") ;  Illinois : 
Rev.  St.  1874,  c.  38,  §  35  (when  in  a  grand 
jury  investigation  or  on  the  trial  of  bribery 
offences  it  appears  to  the  Court  that  a  person 
not  charged  is  "  a  material  and  necessary  wi^ 
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Li^"-:  c.  lol.  I  4*  .:jje  pririipse 
chjLTT^  of  i>:.:>:'r-^v  oC«cces;  c;*ct  'the  tes- 
t:rc->::T  ri^^ea  by  <c*a  per«oo  slkali  in  no 
be  imi  aeainst  hia  } :  $  225  a 
another  in  a  ^rsxaing  ofF«^cce  is  cv>mpell.i.-ie ; 
^  be:  be  «ball  noc  be  liah  >  to  ponis^hnient  in 
any  sa:h  case^'j ;  Kt^^tm^i:  Scats.  1«^99.  §  21S 
(champertoos  contracts  eoDceminf:  land ;  the 
privLIe^^e  of  paut:€«  rf  srff  w.  bat  **$4ich  eridence 
or  di^jTerr  '^  shall  not  **  be  osed  in  anr  soch 
proseca:ion  ") ;  §  1973  tin  gaming  piosem- 
tionii,  the  priTikge  ceas^;  bat  ''no  aoch  tes- 
timony shall  be  nsed  against  him  in  any 
prosecntion  except  for  fatbe  swearing  or  per- 
jary,  and  he  shall  be  di^ barged  from  all  lia- 
bility for  any  gaming  so  necessarily  disclosed  in 
his  testimony  > ;  §  2579  (same,  for  the  buyer 
of  a  lottery  ticket,  in  a  prosecntion  against  the 
seller) ;  §§'  1593,  1594  (the  privilege  ceases  for 
a  witness  gammoned  by  the  grand  jury  as  to 
his  know le'i  lire  of  election-offences  in  the  countr 
within  eitrhteen  months^  but  his  testimony  is 
not  to  "  I>e  u^ed  against  him  in  any  prosecution 
except  for  perjury/'  and  '*  if  used  on  behalt  of 
the  Commonwealth,  he  shall  stand  discharged, 
from  all  penalty  for  any  Tiolation  of  this  chaptei^ 
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necessary  it  is  found  to  be.    Bribery  and  other  forms  of  political  corruption 
call  chiefly  for  its  aid ;  and,  next,  gambling,  liquor-selling,  bankrupts'  frauds, 


so  necesBarilj  disdoBed  in  his  testimony,  as  tend- 
ing to  convict  the  accused  ") ;  St.  1897,  May  20, 
c.  20,  §  10,  Stats.  1899,  §  1241  A  (lynching  of- 
fences, etc  ;  privilege  abolished,  "  bat  no  such 
testimony  given  by  the  witness  shall  be  used 
against  him  in  anv  prosecation  except  for  per- 
jarv,  and  he  shall  be  discharged  from  all  lia- 
bility for  any  violation  of  this  act  so  necessarily 
disclosed  in  his  testimony"):  St.  1902,  c.  25, 
§  7  (re-enacts  the  above) ;  Ixminana :  Const. 
1898,  §  184  ("  Any  person  may  be  compelled  to 
testify  in  any  lawiiil  proceeding  against  any 
one  who  may  be  charged  with  having  committed 
the  offence  of  briberv,  and  shall  not  be  per- 
mitted to  withhold  his  testimony  npon  the 
eroand  that  it  may  criminate  him  or  snblect 
nim  to  pablic  infamy ;  bat  such  testimony  snaU 
not  afterwards  be  used  aeainst  him  in  any  ju- 
dicial proceeding,  except  lor  perjury  in  giving 
Buch  testimony  '^) ;  §  216  {"  In  the  trial  of  con- 
tested elections  and  in  proceedings  for  the  in- 
vestigation of  election,  and  in  all  criminal  trials 
under  the  election  laws,  no  person  shall  be  per- 
mitted to  withhold,"  etc.,  sabetantiaUy  as  in 
§  184) ;  Maryland:  Pub.  Gen.  L.  1888.  Art.  27, 
§  131  (in  gaming  or  betting  charges,  the  privi- 
lege ceases ;  bat  after  giving  testimony  for  the 
State,  the  witness  "  shul  not  be  prosecnted  for 
any  offence  to  which  his  testimony  relates  ") ; 
Massachusetts :  Pub.  St.  1882,  c  127,  §  14,  c.  203, 
§  22,  Rev.  L.  1902,  c.  135,  §  15,  c.  208,  §  29  (a 
person  suspected  of  concealing,  etc.,  a  wiU  is 
compellable  to  respond  under  oath,  but  his  ex- 
amination is  not  to  be  used  against  him  in  a 
frosecution  for  stealing  or  destroying  the  will) ; 
'.  S.  c.  2,  §  30,  B.  L.  c.  3,  §  17  (testimony  be- 
fore the  Legislature  or  a  legislative  committee  is 
not  to  be  used  against  the  witness  in  any  crimi- 
nal proceeding,  except  for  penury  in  the  tes- 
timony) ;  P.  S.  c  85,  §  16,  K.  L.  c.  82,  §  16  (in 
bastardy  proceedings,  the  mother  of  the  child 
may  be  compelled  to  testify,  but  the  testimony 
**  shall  not  be  used  against  her  in  any  criminal 
prosecation,"  except  perjury  in  the  testimony) ; 
St.  1893,  c.  417,  §  187,  R.  L.  c.  11,  §  252  (in 
election  petitions,  no  person  is  to  be  excused 
from  testifying  or  proaucing  documents  on  the 
present  ground ;  but  no  person  so  testifj^ing  is 
to  be  "  liable  to  any  suit  or  prosecution  civil  or 
criminal,''  except  peijury,  for  any  matter,  etc., 
to  which  he  is  examined  or  his  testimony  re- 
lates) ;  St.  1895,  c.  355,  §  5,  R.  L.  c.  11,  §  313 
(in  election  inquests  no  person  is  to  be  excused 
on  the  present  ground ;  but  no  person  so  testi- 
fying shall  *'  be  prosecuted  or  be  subjected  to  a 
pen^ty  or  forfeiture  for  or  on  account  of  any 
action,  matter,  or  thing  concerning  which  he 
may  so  testify  except  for  perjury  committed  in 
such  testimony");  Michigan:  Comp.  L.  1897, 
§  1142  (offences  by  attorneys;  ''no  evidence 
derived  from  the  examination  of  any  sach  at- 
torney .  .  .  shaU  be  admitted  in  proof  on  any 
criminal  prosecation  against  him  for  violating 
any  of  the  provisions  of  this  chapter  ") ;  §  9660 
(an  insolvent  debtor  examined  and  answering 
to  the  officer's  satisfaction  **  shtdl  not  be  8\£- 


iect  to  any  liability  imposed  by  this  chapter," 
but  his  answers  may  be  used  as  if  given  m  an 
answer  to  a  biU  in  chancery) ;  Minnesota :  Gen. 
St.  1894,  §  6839  (where  these  statutes  provide 
that  evidence  shaU  not  be  used  against  one 
testifying,  a  charge  of  perjury  in  such  examina- 
tion is  excepted) ;  §  389  c  (offences  by  a  com- 
mon carrier;  the  privilege  ceases,  "out  such 
evidence  or  testimony  shaS  not  be  used  against 
such  person  on  the  trial  of  any  criminal  pro- 
ceeding ") ;  §  6495  (in  duelling  offences,  the  priv- 
ilege ceases,  "  but  evidence  given  by  a  person 
so  testifying  cannot  be  received  against  nim  in 
any  criminal  action  or  proceeding ") ;  §  6356 
(in  bribery  offences,  the  privilege  ceases,  "  but 
the  testimony  so  given  shall  not  be  used  in  any 
prosecation  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying.  A  person  so 
testifying  to  the  giving  of  a  bribe,  which  has 
been  accepted,  shall  not  thereafter  be  liable  to 
indictment,  prosecution,  or  punishment  for  that 
bribery,"  and  may  plead  his  testimony  in  bar) ; 
§  2188  (in  game-Uiw  offences,  "any  participant 
in  any  violation  thereof  may  testify  .  .  .  with- 
out criminating  himself  by  so  doing,  nor  shall 
the  evidence  so  given  by  him  be  used  against 
him  in  any  criminal  proceeding^  against  him  for 
such  violation") ;  §  6957  (on  indictment  for  a 
violation  of  the  anti-trust  law,  the  privilege 
ceases  for  officers  and  agents  of  a  coi^oration 
or  partnership  charged,  **  but  nothing  which 
such  witness  shaU  testify  to  and  no  books  or 
papers  produced  by  him  shaU  in  any  manner  l)e 
used  against  him  m  any  suit,  civil  or  criminal, 
to  which  he  is  a  party'') ;  §  6662  (on  a  prose- 
cution or  investigation  for  crimes  against  the 
public  peace,  including  prize-fighting,  duelling, 
etc.,  the  privilege  ceases,  "but  such  evidence 
shall  not  be  received  against  him  upon  any 
criminal  proceeding  ") ;  §  6916  ("  No  testimony 
or  evidence  given  by  any  person  in  any  civii 
action  .  .  .  nor  any  evidence  or  testimony  de' 
rived  from  the  books  or  papers  of  such  partv  or 
witness  produced  by  him  as  a  witness  or  other- 
wise .  .  .  can  or  shall  be  used  in  any  criminal 
prosecution  against  such  party  or  witness  "  for 
counterfeiting  trademarks,  etc.;  and  the  privi- 
lege ceases,  in  civil  actions,  as  to  offences  speci- 
fied) ;  §§  3^9  c,  391  c  (in  actions  for  damages  or 
proceedings  by  the  railroad  and  warehouse  com- 
mission involving  common  carriers'  rates,  etc., 
the  privilege  ceases  for  a  corporation's  officer, 
agent,  etc.,  **  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the 
trial  of  any  criminal  proceeding  ")  ;  Mississippi : 
Annot.  Code  1892,  §  1430  (for  duelling  offences, 
the  privilege  ceases ;  but "  the  testimony  so  given 
shall  not  be  used  in  any  prosecation  or  proceed- 
ing, civU  or  criminal,  against  the  person  so  tes- 
ti^ing,"  except  for  penury  ;  ''ana  the  fact  that 
he  testified  thereof  shall  be  a  bar  to  any  prose- 
cution against  him  for  such  transaction  ") ;  §  1 432 
(a  witness  giving  evidence  of  a  gaming  offence 
"shall be  thereafter  exempt  from  criminal  pros- 
ecution for  such  offence  in  relation  to  which 
he  shall  have  testified  in  good  faith  ") ;  §  1433 
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and  monopolistic  extortions;    moreover,  investigations   upon  all  subjects 
by  legislative  committees  are  commonly  thus  facilitated.     These  statutes. 


(crimes  against  the  legislative  power ;  the  privi- 
lege ceases,  bat  "  such  testimony  shall  not  after- 
wards be  used  against  him  in  any  criminal 
prosecution"  except  for  perjury) ;'§  2657  (a 
person  sworn  without  his  contrivance  before 
a  legislative  House  "shall  not  be  held  to  an- 
swer criminally,  or  be  subject  to  any  pen- 
alty or  forfeiture  for  any  fact  or  act  touching 
which  he  is  required  to  testify ;  nor  shall  any 
statement  made,  or  book,  document,  or  paper 

Produced  by  any  such  witness  be  competent  evi* 
ence  in  any  criminal  proceeding  against  such 
witness  "  except  for  perjury ;  "  nor  shall  such  wit- 
ness refuse  to  testify,"  etc.,  because  of  this  privi- 
lege) ;  MUsouri:  Rev.  St.  1899,  §  4657  (when  a 
person  testifies  in  any  suit,  "  the  testimony  of 
such  person  shall  not  be  used  as  evidence  to 
prove  any  fact  in  any  suit  or  prosecution" 
against  him  for  a  penalty  in  regard  to  a  fraudu- 
lent conveyance) ;  §  2206  (the  privile^  ceases 
for  one  betting  or  playing  at  an  unlawful  game, 
on  the  trial  of  another  for  a  gaming  offence; 
*'  but  the  testimony  which  may  be  given  b^  such 

r^rson  shall  in  no  case  be  used  against  him") ; 
3429  (in  civil  actions  to  recover  money  lost  at 
gaming,  the  defendant's  answer  on  oatn  "  shall 
not  be  admitted  as  evidence  against  such  per- 
son in  any  proceeding  by  indictment ") ;  §  2345 
(on  a  trial  for  illegal  dealing  in  options,  every 
officer,  agent,  and  employee  of  the  defendant  fs 
compellable  to  '* answer  all  questions  propounded 
to  him  relevant  to  the  issue  in  such  trial"); 
§  8972  (a  compulsory  affidavit  under  the  anti- 
trust law  is  not  "  competent  as  evidence  against 
such  person  in  any  criminal  prosecutions  brought 
under  this  section  ") ;  §  8989  (in  the  attorney- 
general's  investigation  under  the  anti-trust  law, 
testimony  given  by  a  witness  "  shall  not  be 
given  against  him  in  any  criminal  action  or  pro- 
ceeding, nor  shall  any  criminal  action  or  proceed- 
ing be  brought  against  such  witness  on  account 
of  any  testimony  so  given  by  him");  §  10372 
(trademark  actions  and  offences ;  "  no  testimony 
or  evidence  given"  in  any  civil  action  **can 
or  shall  be  asked  in  any  criminal  prosecution 
against  such  party  or  witness  under  any  of  the 
provisions  of  this  chapter,"  and  no  person  shall 
refuse  to  testify  in  a  civil  case  because  of  those 
provisions);  Montana:  Pen.  C.  1895,  §  14  (the 
prohibition  in  the  following  sections  does  not 
apply  to  a  perjurv-charge) ;  §  416  (the  privilege 
ceases  on  trials  for  duelling  offences ;  "  but  no 
evidence  given  upon  any  examination  of  a  per- 
son so  testifying  shall  be  received  against  him 
in  any  criminal  proceeding  or  prosecution ") ; 
§  172  (the  privilej^  ceases  for  the  offence  of 
promising  legislative  bribery,  "but  such  testi- 
mony sliall  not  afterward  be  used  against  him 
in  any  judicial  proceeding  ") ;  §  200  (on  a  charge 
of  bribery  or  corruption,  the  offender's  privilege 
ceases,  "  but  the  testimony  so  given  shail  not  be 
used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  person  so  testifying.  A 
person  so  testifying  to  the  giving  of  a  bribe 
which  has  been  accepted  shall  not  thereafter  be 
liable  to  indictment,  prosecution,  or  punishment 


for  that  bribery,"  and  may  plead  it  in  bar) ; 
Pol.  C.  §  264  (**  No  person  sworn  and  examined 
before  either  house  of  the  Legislative  Assembly, 
or  any  committee  thereof,  can  be  held  to  answer 
criminally  or  be  subject  to  any  penalty  or  for- 
feiture for  any  fact  or  act  touching  which  he 
is  required  to  testify ;  nor  is  any  statement  made 
or  paper  produced  by  any  such  witness  com- 
petent evidence  in  'any  criminal  proceeding 
against  such  witness  " ;  and  the  privilege  ceases 
for  such  witness ) ;  St.  1901,  p.  166,  March  15, 
§  5  (in  gaming  prosecutions,  the  privilege  ceases, 
"but  no  prosecution  may  afterwards  be  had 
against  him  for  any  offense  to  which  he  tea- 
tmes");  Nebraska:  Comp.  St.  1897,  §4056  (the 
privilege  ceases  for  testimony  before  the  board 
of  railroad  commissioners,  '^but  such  evidence 
or  testimony  shall  not  be  used  against  such  per- 
son on  the  trial  of  any  criminal  proceeding  ") ; 
§  3502  (the  privilege  ceases  for  the  officer  or 
agent  of  one  charg^  with  usury ;  "  but  the  tee- 
timony  of  such  witness,  or  the  answer  of  a  party 
as  reqnired  by  §  6  [§  3.500],  shall  not  be  used 
against  any  such  witness  or  party  in  any  crim- 
inal prosecution  [except  ?]  for  perjuror");  §  6128 
(an  insolvent  debtor  on  examination  is  not  privi- 
leged as  to  an  answer  showing  fraud ;  "  but  his 
answer  shall  not  be  used  as  evidence  against  him 
in  a  prosecution  for  such  fraud") ;  §  4054  (action 
against  a  common  carrier ;  the  privilege  ceases 
for  an  agent  of  the  corporation-defendant,  "  but 
such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal 
proceeding  ") ;  §  5343  d  (prosecution  under  the 
statute  against  illegal  trusts ;  the  privilege  ceases, 
^*  but  no  person  shall  be  prosecuted  or  subject  to 
any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which 
he  may  testify  or  produce  evidence,  except  for 
perjury");  ifevada:  Gen.  St.  1885,  §900  (in 
proceedings  based  on  railroad  discrimination, 
the  privilege  ceases,  but  "  such  evidence  or  tes- 
timony shall  not  be  used  as  against  such  person 
on  the  trial  of  any  indictment  against  him  ") ; 
§  4708  (on  a  trial  for  obtaining  money  on  a 

I)romlse  to  influence  legislation,  etc.,  the  privi- 
ege  ceases,  "  but  sucTi  testimony  shall  not 
afterwards  be  used  against  him  in  any  judicial 
proceeding,"  except  for  perjury) ;  §  1265  (no 
person  is  to  be  excused  on  this  ground  from  tes- 
tifying to  gaming  offences) ;  §  4600  (in  trials  for 
duelling  offences,  any  spectator,  etc.,  may  be 
compelled  to  testify,  "but  the  testimon^  so  given 
shall  not  be  used  in  any  prosecution  i  proceed- 
ing, civil  or  criminal,  against  the  person  so  tes- 
tifying ") ;  §  4929  (the  privilege  ceases  on  trials 
for  trademark  offences,  but  "  no  indictment  or 
prosecution  shall  afterward  be  brought  against 
nim  for  said  offenses,  concerning  which  he  has 
testified  as  a  witness  ") ;  §  4930  (the  privilege 
ceases  for  any  witness  giving  "  such  testimony," 
"  and  such  witness  shall  not  be  liable  to  suffer 
any  punishment  or  forfeiture  for  any  offense 
against  the  provisions  of  this  [trademark]  Act, 
00  disclosed  ) ;  §  4576  (the  privilege  ceases  for 
accomplices;  quoted  ante,  §  488);  New  llamp^ 
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then,  represent  a  demand  for  more  effective  investigation  by  any  lawful 
expedient 


shire:  Pab.  St.  1891,  c.  112,  §26  (no  emplojee 
or  agent  is  to  be  excused  on  the  present  rronnd 
in  prosGCQtions  for  illegal  dealing  with  Tiqaor ; 
but  no  such  testimony  is  to  be  used  against  him 
and  no  prosecution  19  to  be  instituted  for  anj 
offence  so  disclosed  by  him) ;  c.  190,  §  1  (one 
suspected  of  eloigning  a  deceased  person's  prop- 
erty may  be  examined  under  oath,  but  "  no  eri- 
dence  elicited  on  such  examination"  may  be 
used  .against  him  except  on  a  charge  of  perjury 
in  testifying) ;  c.  201,  §  27  (same,  for  one  sus- 
pected of  eloigning  or  possessing  an  insolvent 
debtor's  property) ;  c.  245,  §  43  (no  deposi- 
tion taken  in  trustee  process  is  to  be  evidence 
in  a  criminal  prosecution,  except  for  perjury 
therein) ;  c.  260,  §  10  (the  participant  in  a  riot 
who  testifies  fully  for  the  prosecution  shall  not 
be  liable  for  such  participation);  New  Jersey: 
Gen.  St  1896,  Evidence,  §  75  (legislative  inves- 
tigations; the  privilege  ceases,  but  no  answer 
"  shall  be  used  or  admitted  in  evidence  in  any 
proceeding  against  him,"  except  in  perjury  in 
the  answer) ;  Crim.  Procedure,  §  115  (procuring 
miscarriage;  the  privilege  ceases,  but  the  tes- 
timony **  shall  not  be  used  in  any  prosecution 
civil  9r  criminal "  against  him) ;  Crimes,  §§  158, 
159  (certain  corporate  frauds;  no  person  dis- 
closing his  act  under  compulsion  "  shsdl  be  liable 
to  be  convicted  of  any.  of  the  offences  speci- 
fied **  by  any  evidence  whatever  in  respect  of  " 
the  act  disclosed) ;  Usury,  §  3  (every  offender 
under  this  act  '*  may  be  compelled  to  answer  as 
a  witness  in  any  suit  that  he  may  bring,"  as  to 
an  agreement  in  violation  of  the  law) ;  7^.  Mex. 
St.  1901,  c.  85  (in  trials  for  offences  of  prostitu- 
tion, the  privilege  ceases  for  such  offences,  "  but 
the  testimony  which  may  be  given  by  such  per- 
son shall  in  no  case  be  used  against  him  ") ; 
N.  Y. :  Cons^.  1895,  Art.  XIII,  §  3  (bribery ; 
the  privilege  ceases  for  the  offeror  of  bribe,  but 
"  he  shall  not  be  liable  to  civil  or  criminal  pros- 
ecution therefor  ") ;  §  5  (free  pass  b^  a  corpora- 
tion to  a  public  officer;  similar  provision) ;  Rev. 
St.  I,  664,  §  20  (answer  to  a  bill  of  discovery 
against  the  winner  in  gambling  "  shall  not  be 
used  as  testimony  in  any  case  against  him) ; 
Laws  1830»  c.  179,  §  8  (the  answer  to  a  bill  of 
discovery  against  a  merchandise-factor  shall  not 
be  *'  read  in  evidence "  against  him  on  indict- 
ment for  fraud  charged  in  bill);  Laws  1877, 
c.  466,  §  21  (in  a  creditor's  action  relating  to  a 
debtor's  assignment,  the  privilee:e  ceases,  but 
the  "  answer  shall  not  be  used  against  him  in  any 
criminal  action  or  proceeding");  Laws  1880, 
c.  184,  §  4  (bribery  of  an  Indian  voter ;  similar 
to  the  next) ;  Laws  1892,  c.  488,  §  248  (fisheries- 
law  violation ;  the  privilege  ceases,  but  **  such 
evidence  shall  not  oe  received  "  against  him  in 
any  proceeding) ;  Laws  1894.  c.  338,  §  15  (pub- 
lic-works fraud ;  the  privilege  ceases,  but  the 
"testimony  shall  not  be  used  against  him" 
criminaUy) ;  C.  C.  P.  1877,  §  523  (a  civil  plead- 
ing is  not  to  be  used  in  a  criminal  prosecution  as 
All  admission) ;  §  3139  (corrupt  practice  by  a 
justice,  etc.;  the  privilege  ceases;  but  the  tes- 
timony "  is  not  evidetice "  against  him  crimi- 
nally) ;    §  2460  (examination   of   a   judgment 
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debtor;   the  privilege  ceases,  but  the  answer 
"  cannot  be  used  as  evidence  "  against  him  crimi- 
nally) ;  Pen.  C.  1881,  §  41  r  (election  offences; 
the  privilege  ceases,  but  the  testimony  shall  not 
be  used  in  an^  proceeding  and  he  **  shall  not 
thereafter  be  liable"  criminally) ;   §  79  (bribery 
charge ;  the  privilege  ceases,  but  the  testimony 
shall  not  be  used  against  him  in  any  proceeding,, 
and  he  "  shall  not  thereafter  be  liable  "  crimi* 
nally  "  for  that  bribery  *') ;  §  142  (champerty ; 
the  privilege  ceases,  but "  no  evidence  derived 
from  the  examination  of  &uch  person  shall  be  re- 
ceived E^ainst  him"  criminally);  §241  (duelling; 
the  privuege  ceases,  but  *'  evidence  ^iven  . .  .  can- 
not be  received  against  him  "  criminally) ;  §  342 
(gambling  offences;  like  Laws   1877,  c.  466); 
§  469  (no  person  is  to  be  excused  from  giving  evi- 
dence upon  offences  specified   in  §§  448-469 ; 
"  but  such  evidence  shall  not  be  received  against 
him  upon  anv  criminal  proceeding  ") ;   North 
Cardina:  Code  1883,  §  1215  (in  gaming  prose- 
cutions, the  privile^    ceases  as  to    unlawful 
gaming;  but  *'no  discovery  made  bv  the  wit- 
ness   upon    such    examination    shalf   be  used 
against  him  "  in  any  penal  prosecution, "  and  he 
shaU  be  altogether  pardoned  of  the  offence  so 
done  or  participated  in  bv  him  ") ;  §  1349  (on  a 
charge  of  **  fraud  upon  the  State,"  a  refusal  to 
answer  is  a  contempt;  but  "  it  shall  not  be  com- 
petent to  introduce  any  admissions  thus  made 
on  the  trial  of  any  persons  making  the  same  ") ; 
St.  1897,  p.  85  (violation  of  the  &hiug  law  ;  in 
a  civil  action  for  a  penalty,  the  privilege  ceases, 
but  the  answer  "  shaU  not  be  used  as  evidence 
against"  him  in  any  criminal  action) ;  St.  1895, 
c.  159,  §  56  (challenging  a  voter  as  convicted  of 
crime;  the  privilege  ceases,  but  an  answer  is 
not  to  be  "  used  against  him  in  any  criminal 
prosecution  ") ;  Code  1883,  §  42,  as  amended  b^ 
St.  1897,  c.  185  (bribery  of  an  elector ;  the  privi- 
lege ceases  for  the  offender,  but  the  *'  testimony 
given  shall  not  be  used  in  any  prosecution  or 
proceeding  civil    or  criminal "  against    him) ; 
1903,  State  v.  Morgan,  133  N.  C.  743,  45  S.  £. 
1033  (Or.  Code,  §  1215,  applied) ;  NoHh  Dakota: 
Rev.  C.  1895,  §7484   (trusts,  etc.,  prohibited; 
the  privilege  ceases,  except  for  the  defendant, 
on  a  prosecution  for  such  offences,  "but  such 
testimony  or  evidence  shall  not  be  used  against 
the  person  so  testifying  or  producing  records  . . . 
upon  a  prosecution  for  violating  any  of  the  pro- 
visions of  this  chapter  ") ;  §  3038  (the  privilege 
ceases  for  an  officer,  etc.,  of  a  common  carrier 
defendant  in  an  action  for  damages  ;  *'  but  such 
evidence  or  testimony  shaU  not  be  used  against 
such  person  on  the  trial  of  any  criminal  proceed- 
ing"); §6891  (bribing  to  influence  an  elector, 
under  Code,  §  6856 ;  tne  privilege  ceases,  **  but 
any  person  so  testifving  against  the  other  party 
shall  be  exempt   from    punishment    for    such 
offense  mentioned   in   said   section ") ;    §  7014 
(like  Okl.  Stats.  §  2038)  ;  §  7236  (like  Okl.  Stats. 
§  2529,  omitting  the  last  clause  as  to  perjury) ; 
§  7359  (like  Okl.  Stats.  §  2303,  with  the  same 
omission) ;  §  7140  (like  Okl.  Stats.  §  2139,  with 
the  same  omission);   §  7711   (like  Okl.  Stats. 
§  2581) ;  Ohio:  Rev.  St.  1898,  §  7285  (the  privi- 
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'  Singular  as  it  may  seem,  there  have  been  found  those  who  dispute  the 
legal  effectiveness  of  such  statutes  under  the  Constitution.    The  general 


lege  ceaM§  in  a  eertain  proeecndon  for  illegal 
ligaor-Belling,  etc. ;  bat  the  witnen  shall  "  there- 
after be  diacharffed  from  any  liability  to  proe- 
•cation  or  ponishment  for  snch  matter  of 
offense");  §5110  (a  verified  pleading  Is  not 
admissible  in  a  criminal  prosecution  or  in  an 
action  for  a  penalty  or  foneitnre) ;  §  2966,  'pax, 
51  (the  privilege  ceases  on  triais  for  election 
offences ;  bat  the  testimony  "  shall  not  be  used 
in  any  proeecntion  or  proceeding  civil  or  crimi- 
nal against  the  person  so  testifying.  A  person 
so  testifying  shaU  not  be  liable  thereafter  to  in- 
dictment/ prosecntion,  or  punishment,  for  the 
offence  with  reference  to  which  his  testimony 
may  be  given,  and  may  plead  or  prove  the  giving 
of  testimony  accordingly  in  bar  of  such  an  in- 
dictment or  prosecution  ") ;  par.  53  (testimony 
before  a  legislative  committee  "  shall  not  be  nsed 
as  evidence  in  a  criminal  proceeding  against 
him";  but  this  is  not  to  prevent  such  use  of 
an  official  document  produced  by  him) ;  §  1688 
(testimony  at  an  investigation  before  a  mu- 
nicipal council  "  shall  not  be  nsed  as  evidence 
in  anv  criminal  proceeding  against  him"  ex- 
cept for  perjury) ;  §  5476  (the  privilege  ceases 
for  a  debtor  examined  as  to  miud ;  but  "  his 
answer  shall  not  be  used  as  evidence  against 
him  "  in  a  prosecution  for  such  fraud) ;  Okla- 
homa :  Stats.  1893,  §  2139  (the  privilege  ceases 
on  a  trial  for  duelling  offences;  '*but  no  evi- 
dence ffiven  upon  any  examination  of  a  person 
so  testifying  shaU  be  received  against  him  in 
any  crimiuaT prosecution  or  proceeding/'  except 
for  perjury) ;  §  4378  (on  the  examination  of  an 
insolvent  debtor,  the  privilege  ceases  as  to  an- 
swers tending  '*  to  convict  him  of  a  fraud ;  but 
his  answer  shall  not  be  used  as  evidence  against 
him  in  a  prosecution  for  sach  fraud") ;  §  3131 
(in  a  legislative  investigation  for  a  member's 
expulsion,  the  privilege  ceases ;  no  witness  is  to 
be  exempt  from  answering  a  question  *'  which 
does  not  tend  to  criminate  him,  or  from  pro- 
ducing any  record  or  paper  whatsoever,  but  the 
evidence  so  taken  shall  not  be  used  ajzainst  him 
in  any  civil  or  criminal  proceeding  ") ;  §  2038 
(in  a  civil  action,  no  privilege  is  to  be  allowed 
on  this  ground  for  "  facts  showing  that  an  evi- 
dence of  debt  or  thing  in  action  has  been  bought, 
sold,  or  received  contrary  to  law";  "but  no 
evidence  derived  from  the  examination  of  such 
person  shall  be  received  against  him  upon  any 
criminal  prosecution  " ;  §  2303  (on  an  investiga- 
tion or  prosecution  for  spencified  crimes  against 
the  public  peace,  the  privilege  ceases;  "but 
such  answer  or  evidence  shall  not  be  received 
against  him  upon  any  criminal  proceeding  or 
prosecution,"  except  for  perjury) ;  §  1850  (in 
bril>ery  offences,  "  the  party  to  such  crime  who 
shall  nr8t  furnish  information  in  relation  thereto, 
B»  against  the  other  parties,  and  in  any  prosecu- 
tion therefor  shall  testify  to  the  same  truthfully 
and  fully,  shall  not  thereafter  be  criminally  liable 
therefor");  §  1926  (in  trials  for  election  of- 
fences, the  privilege  ceases,  "but  any  person 
testifying  against  the  other  party  shall  there- 
after  be   exempt  from   punishment  for  such 
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offense  mentioned  in  said  section");  {  2581 
(the  prohibition  in  these  sections  against  usin^ 
evidence  given  does  not  apply  to  a  charge  of 

rtrjury  in  the  examination);  St.  1895,  c  41, 
5  (before  the  grand  inry,  "  all  witnesses,  in- 
cluding erand  jurors,  shau  be  bound  to  answer 
fnUy,  and  shall  not  be  answerable  for  the  testi- 
mony so  given  in  any  wav/'  except  for  pexjury) ; 
Pa.:  Const.  1874,  Art.  til,  §  32  ("Any  person 
may  be  compelled  to  testify,  in  any  lawful  in- 
vestigation or  judicial  prooeedinff,  against  any 
person  who  may  be  charged  with  having  com- 
mitted the  offence  of  bribery  or  corrupt  solicita- 
tion, or  practices  of  solicitation,  and  shall  not 
be  permitted  to  withhold  his  testimony  upon  the 
ffround  that  it  may  criminate  himself  or  subject 
him  to  public  infamy ;  but  such  testimony  snail 
not  afterwards  be  used  aeainst  him  in  any  judi- 
cial proceeding,  except  for  perjury  in  giving 
sach  testimonv");  Art.  VIII,  §  10  (**In  tria£ 
of  contested  elections  and  in  proceedings  for  the 
investigation  of  elections,  no  person  shall  be 
permitted,"  etc.,  as  in  Art.  Ill,  §  32) ;  St.  I860. 
l:*nb.  L.  382,  $  49,  P.  &  L.  Dig.,  Crimes,  §  62 
(the  privilege  ceases  for  a  witness  to  bribery  in 
a  criminal  proceeding  or  a  legislative  investiga- 
tion, but  '^the  eridence  so  given  or  the  facts 
divulged  by  him  shall  not  be  used  against  him 
in  any  prosecution  under  this  Act ") ;  St.  1874, 
Pub.  L.  208,  §  19,  P.  &  L.  Dig.,  Contested  Elec- 
tions (the  privilege  ceases  in  investigations  of 
elections ;  but  *'  such  testimony  sludl  not  after- 
wards be  used  against  him  in  any  judicial  pro- 
ceeding," except  perjurv  in  the  testimony) ;  St. 
1883,  Pub.  L.  32,  §  3,  P'  &  L.  Dig.,  Witnesses, 
§  40  (witnesses  before  the  Philadelphia  cit^ 
councils ;  the  privilege  ceases,  but  "  such  testi- 
mony shall  not  be  used  against  him  in  any 
criminal  prosecution") ;  St.  1901,  June  4,  Pub. 
L.  404,  §  15  (the  privilege  ceases  for  examina- 
tions in  insolvency  proceedings  bv  a  receiver; 
"  but  the  information  thus  obtained  shall  not  be 
used  against  him  in  any  other  proceeding ") ; 
1891,  Com.  V.  Bell,  145  Pa.  374,  389,  22  Atl. 
641,  644  (Art.  Ill,  §  32,  of  the  Constitution,  con- 
strued as  to  the  crimes  covered) ;  Rhode  Island: 
Gen.  L.  1896,  c.  208,  §  15  (a  person  having  in 
control  property  of  a  deceased  person  or  ward 
is  not  to  be  excused  on  the  present  ground  from 
answering  on  oath,  but  the  answer  is  not  to  be 
"used  as  evidence  against  him"  in  a  criminal 
prosecution,  except  a  prosecntion  for  perjury) ; 
c  283,  §  12  (a  person  playing  at  a  game  mav'be 
compelled  to  answer  for  the  prosecution  in  a 

f  moling  prosecution) ;  South  Carolina :  C.  C. 
1893,  Code  1902,  §312,  par.  5  (examination 
of  an  execution-debtor ;  the  privilege  ceases,  but 
"his  answer  shall  not  be  used  against  him  in 
any  criminal  proceeding  or  prosecution  ") ;  §  178 
(no  pleading  may  be  used  "  in  a  criminsd  prose- 
cution "  as  an  admission) ;  Cr.  Code  1902,  §  64 
(the  accused  may  testify;  nor  shall  testimony 
given  voluntarily  on  his  own  behalf  be  "used 
against  him  in  any  other  criminal  case  "  except 
perjury) ;  St.  1902,  No.  575,  §  3  (privilege  ceases 
m  investigations  for  violation  of  anti-trust  laws; 
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reasoning  in  support  of  the  statutes  has  been  set  forth  above ;  and  it  will 
suffice  here  to  notice  briefly  the  various  opposing  arguments : 


bnt  '*  no  persoD  shall  be  prosecuted  in  any  crim- 
inaX  action  or  proceedings,  or  subjected  to  anj 
penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter^  or  thing,  concerning  which 
he  may  testify  or  produce  evidence,  documentary 
or  otherwise,  before  said  justice,  etc.");  South 
Dakota:  Const.  1889,  Art.  Ill,  §  32  (the  privi- 
lege ceases  in  proceedings  against  a  person 
charged  with  bribery  or  corrupt  solicitation; 
^'but  said  testimony  shall  not  afterwards  be 
used  against  him  in  any  judicial  proceeding 
except  Tor  bribery  [sic  9  perjury]  in  giving  such 
testimony");  Stats.  1899,  §  7539  (like  14.  D. 
Rev.  C.  §  6891);  §  7763  (like  N.  1).  Uev.  C. 
I  7140);  §  7856  (like  N.  D.  Rev,  C.  §  7236); 
^  7960  (like  N.  D.  Rev.  C.  §  7359);  §  8241 
(like  N.  1).  Rev.  C.  §  7711) ;  §  7660  (like  N.  D. 
Rev.  C.  §  7014) ;  Tennessee :  Code  1 896,  §§  7046- 
7048  (a  witness  testifying  to  a  grand  jury  upon 
any  of  thirty  specified  classes  of  offences  shall 
not  "  be  indicted  for  any  offense  in  relation  to 
which  he  has  testified");  1859,  State  v,  Hat- 
field, 3  Head  231  (the  statute  giving  immunity 
to  witnesses  before  grand  jury,  construed  not  to 
include  a  grand  juror) ;  Texas :  P.  C.  1895,  §  391 
(gaming  offences;  ''any  person  so  summoned 
and  examined  [for  the  State]  shall  not  be  liable 
to  prosecution  for  any  violation  of  said  articles 
about  which  he  may  testify ") ;  United  States : 
Rev.  St  1878,  §  859  ("No  testimony  given  by  a 
witness  before  either  House,  or  before  any  com- 
mittee of  either  House  of  Congress,  shaU  be 
used  as  evidence  in  any  criminal  proceeding 
against  him  in  any  court,"  except  for  perjury; 
"out  an  official  paper  or  record  produced  by 
him  is  not  within  that  privilege ") ;  §  860  ("No 
pleading  of  a  party,  nor  any  discovery  or  evi- 
dence obtained  from  a  party  or  witness  by  means 
•of  a  judicial  proceeding  in  this  or  any  foreign 
country,  shall  be  given  in  evidence,  or  in  any 
manner  used  against  him  or  his  property  or 
estate,  in  any  court  of  the  United  States,  in  any 
criminal  proceeding,  or  for  the  enforcement  of 
any  penalty  or  forfeiture,"  except  for  perjury 
therein) ;  St.  1887,  Feb.  1,  c.  104,  §  9.  24  Stat. 
379  (in  any  action  against  a  common  carrier  for 


tariffs,  contracts,  agreements  and  documents 
before  the  Interstate  Commerce  Commission,  or 
in  obedience  to  the  subpoena  of  the  commission, 
whether  such  subpoena  be  signed  or  issued  by 
one  or  more  commissioners,  or  in  any  cause  or 
proceeding,  criminal  or  otherwise,  based  upon 
or  growing  out  of  any  alleged  violation  of  the 
act  of  Congress,  entitled  *an  act  to  regulate 
commerce,'  approved  Feb.  4,  1887,  or  of  any 
amendment  thereof,  on  the  ground  or  for  the 
reason  that  the  testimony  or  evidence,  docu- 
mentary or  otherwise,  required  of  him  may 
tend  to  criminate  him  or  subject  him  to  a 
penalty  or  forfeiture.  But  no  person  shall 
DC  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  mav  testify 
or  produce  evidence,  documentary  or  otherwise, 
before  said  commission,  or  in  obedience  to  its 
subpoena,  or  the  subpoena  of  either  of  them,  or 
in  any  such  case  or  proceeding :  Provided,  that 
no  person  so  testifying  shall  be  exempt  from 
prosecution  and  pimishment  for  perjury  com- 
mitted in  so  testifying");  St  1898,  July  1, 
c.  541,  §  7,  30  Stat.  548  (a  bankrupt  shall  "sub- 
mit to  an  examination  "  concerning  all  matters 
affecting  the  settlement;  "but  no  testimony 
given  by  him  shall  be  offered  against  him  in  any 
criminal  proceeding") ;  St.  1901,  March  3,c.  866, 
§  3,  31  Scat.  1446  (common  carriers  are  to  make 
reports  of  collisions,  etc.;  but  "neither  said 
report  nor  any  part  thereof  shall  be  admitted  as 
evidence  or  used  for  any  purpose  against  such 
railroad  "  in  any  suit  for  damages  arising  from 
the  matter  reported);  St.  1903,  c.  708,  Feb.  19. 
32  Stat  847  (interstate  commerce  offences  and 
procedure ;  similar  to  St.  1893,  supra) ;  St.  1903, 
c.  552,  Feb.  14,  32  Stat.  828  (the  immunities  of 
St.  1893  are  made  to  apply  to  inquiries  by  the 
Commissioner  of  Corporations  in  the  Depart- 
ment of  Commerce  and  Labor) ;  Utah :  Rev. 
St.  1898.  §  4060  (in  general;  like  Cal.  P.  C. 
§  14) ;  §  4187  (dueUing  offences;  like  Cal.  P.  C. 
§  232);  §  4265  (gaming  offences;  like  Cal. 
P.  C.  §  334,  substituting  "is  compelled  to  tes- 
tify" for  "testified");    §  4103  (bribery,  etc.; 


damage  under  this  statute,  t)ie  privilege  is  not   -like  Cal.  P.  C.  §  89) ;  §  912  (election  offences; 


to  excuse  from  testimony ;  "  bnt  such  evidence 
•or  testimony  shaU  not  be  used  against  such  per- 
son on  the  tri!d  of  any  criminal  proceeding") ; 
§12  (similar,  for  investigations  by  the  Interstate 
(jommerce Commission);  St.  1891, Feb.  10,c.  128, 
amending  St.  1887,  Feb.  4,  c.  104,  §  12  (upon  in- 
vestigations by  the  Interstate  Commerce  Com- 
mission, where  the  aid  of  the  circuit  court  is 
required  to  obtain  testimonv,  "the  claim  that 
any  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  shall 
not  excuse  such  vntness  from  testifying;  but 
such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal 
proceeding") ;  St.  1893,  Feb.  II,  c.  83,  27  Stat. 
443  (passed  in  consequence  of  the  decision  in 
Counselman  v.  Hitchcock,  post,  §  2282;  "No 
person  shaU  be  excused  from  attending  and 
testifying  or  from   producing   books,  papers. 
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the  privilege  ceases  for  offenders,  '*but  the 
testimony  so  given  shaU  not  be  used  in  anv 
prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying,"  except  for 
perjury ;  "  a  person  so  testifying  shall  not  there- 
after be  liable  to  indictment,  prosecution,  or 
punishment  for  the  offense  witn  reference  to 
which  his  testimony  was  given,  and  may  plead 
or  prove  the  giving  of  testimony  accordingly  in 
bar  of  such  indictment  or  prosecution ") ;  Yer- 
mont :  St.  1894,  §  928  (a  defendant's  answer  in 
Chancery  is  not  to  be  used  against  him  in  a 
prosecution  for  crime  or  penalty) ;  §  1249  (tes- 
timony at  law  or  in  equity  is  not  to  be  used 
against  the  witness  in  a  proceeding  involving  a 
penalty  or  a  fraudulent  conveyance) ;  §  1367  (a 
trustee's  disclosure  on  oath  is  not  to  be  evidence 
against  him  in  a  prosecution  for  a  crime  or  pen- 
alty) ;   §§  2715,  2716  (in  bastardy  compUints, 
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(1)  It  has  been  urged  that  the  disgrace  or  infamy  of  the  offence  remains 
indeUbly,  even  after  its  criminality  has  been  abolished,  and  that  the  privilege 
was  meant  to  protect  against  this  also.*  Enough  has  abeadj  been  said  in 
disposal  of  this  argument  (ante,  §  2255). 

(2)  It  has  been  urged  that  the  act  may  also  be  a  crime  under  another 
sovereignty,  and  that  the  amnesty  of  one  Legislature  cannot  protect  the 
offender  against  the  use  of  his  disclosures  in  a  prosecution  in  the  other  sov> 
ereignty J  This  aigument  has  also  been  dealt  with  in  another  place  (arUe, 
§  2258). 

(3)  It  has  been  suggested  that  the  amnesty  does  not  supervene  except  from 


the  woman  is  compellable  to  testif j,  after  thirty 
days  from  time  of  delivery,  bat  her  testimony  is 
not  to  be  osed  against  her  in  a  criminal  prose- 
cation  except  for  peijary  in  the  testimony) ; 
§  4541   (in  prosecutions  for  violations  of  the 
liqaor-law,  no   witness    except    the  defendant 
shall  be  excosed  on  the  present  ^^and,  but  his 
testimony  shall  not  be  osed  against  him  in  any 
proceedinf^  except  a  prosecution  for  perjury  in 
testifying);    §  5092  (no  person   testifying,  in 
prosecutions  for  unlawful  oaths,  as  the  taker  or 
the  administrator  of  the  oath,  against  the  other, 
is  to  be  prosecuted  for  a  prior  offence  of  the 
same  kind);   Virginia:  Code  1887,  §  3692  (the 
privilege  ceases  as  to  a  person  concerned  in 
duel ;    but   after    testifying    "  he   shaU    never 
thereafter  be  liable  to  any  punishment"  for 
any  offence  "  in  or  about  said  duel ") ;  §  3899 
(unlawful  gaming ;  the  privilege  ceases,  but  the 
witness  shall  not  "  be  ever  proceeded  against " 
for  any  such  offence  committed  as  charged  in 
this  prosecution);     Washington:    C.   &    Stats. 
1897,  §  4926  ("  No  [verified]  pleading  shall  be 
used  in  a  crimiual  prosecution  against  the  party 
as  evidence  of  a  fact  alleged  in  such  pleading  ") ; 
West  Virginia:  Code  1891,  c  3,  §  90  (in  cases 
of  violation  of  the  election  law,  the  privilege 
ceases,  but  ''if  such  witness  testify  fully,  he 
shall  be  exonerated  from  such  offence  in  which 
he  is  implicated,  and  shall  not  be  prosecuted 
therefor ' ) ;    c.  148,  §  1 1   (in  prosecutions  for 
lynching  or  mobbing,  the  privilege  ceases  for 
a  witness  for  the  State,  but  a  witness  answering 
**  fully  and  truly ''  all  questions  '*  touching  his 
connection  with  or  knowledge  of  such  combina-  • 
tion"  or  of  the  offence  charged,  shall  not  be 
"  prosecuted  or  punished  for  the  same  offence 
in  the  indictment ") ;  St.  1890,  c.  16  (in  cases  of 
violation  of  the  caucuH  law,  the  privilege  ceases, 
but  "  his  testimony  shall  not  be  given  in  evi- 
dence against  him  in  any  prosecution  for  such 
offence  '^) ;  St.  1901,  c.  93,'§  8  (in  offences  against 
the  game  laws,  the  privilege  cea-^es,  bnt  "his 
testimony  shall  not  be  given  in  evidence  against 
him  in  anv  prosecution  against  him  for  such 
offence");*  Wisconsin:  Stats.  1898,  §  4078  (in 
actions  by  the  State  or  a  municipality  involving 
the  official  conduct  of  an  officer,  etc.,  the  privi- 
lege ceases ;   ''  but  no  testimony  so  given  shall 
be  in  any  manner  used  against  the  person  so 
testifying  in  anv  other  action  or  proceeding, 
civil  or  criminal,    except  for  perjury) ;  §  4581^ 
(certain  offences  against  chastity ;  the  privilege 
ceases,  "  bat  no  testimony  so  given  by  any  per- 


son shaU  be  used  against  him  in  any  civil  or 
criminal  action  to  which  he  is  a  party,"  except 
for  perjury);  §  4534  (gaming  offences;  the 
privilege  ceases,  bnt  "  any  such  answer  or  evi- 
dence thus  reouired  of  any  person  shall  not  be 
used  aeainst  him  for  any  purpose  in  any  case, 
either  avil  or  criminal,  in  which  he  is  a  party  ") ; 
§  126  (no  person  required  to  testify  before  the 
Legislature  or  a  committee  "  shall  be  held  to  an- 
swer criminallv  in  anv  court  or  be  subject  to  any 
penalty  or  forfeiture  2br  any  fact  or  act  touching 
which  he  shall  be  so  required  to  testify  and  aa 
to  which  he  shall  have  been  examined  and  have 
testified,"  and  no  such  testimony  shall  be  osed 
against  him) ;  §  8033  (examination  of  a  judg> 
ment  debtor ;  no  privilege  obtains  as  to  answers 
involving  fraud,  *'  but  his  answer  shall  not  be 
used  agamst  him  in  any  criminal  action  or  pro- 
ceeding") ;  St.  1899,  c.  357,  §  4  (on  a  charge  of 
soliciting  or  giving  free  passes  for  political 
services,  the  privilege  ceases,  but  "no  person 
having  so  testified  snail  be  liable  to  any  prose- 
cution or  punishment  for  any  offence  concerning 
which  he  was  required  to  give  his  testimony  or 
produce  any  documentary  evidence  ") ;  St.  1901, 
c.  85  (amends  Stats.  1898,  §  4078,  by  substitut- 
ing, for  the  prohibition  to  use  the  testimony,  a 
prohibition  against  prosecution  or  subjection  to 
penalty  or  forfeiture  for  '*  an^  transaction,  mat- 
ter, or  thing,  concerning  which  he  may  testify 
or  produce  evidence,  documentary  or  otherwise, 
in  such  action,  proceeding,  or  examination," 
except  for  perjury  therein);  Wyoming:  Rev. 
St.  1887,  §  978  (libelling  one  for  not  accepting 
a  challenge ;  the  publisher  or  printer  of  a  news- 
paper is  compellable  to  testify,  bnt  "the  testi- 
mony given  hy  such  witness  shall  in  no  case  be 
used  in  any  prosecution  against  such  witness  ") ; 
§  2824  (examination  of  a  debtor ;  the  privilege 
ceases  as  to  answers  involving  fraud ;  *'  but  his 
answer  shall  not  be  used  as  evidence  against 
him  in  a  prosecution  for  such  fraud"). 

*  1896,  Field,  J.,  dissenting,  in  Brown  v. 
Walker,  U.  S.,  cited  infra, 

^  Shiras,  J.,  ibid. 

It  has  also  been  argued,  but  unsoundly,  that 
the  Legislature  cannot  in  this  manner  infringe 
upon  the  Executive  prerogative  of  pardon  (Re- 
port of  Senate  Judiciary  Committee  1876,  by 
Senator  Edmunds,  answered  by  Senator  Thur- 
man  in  the  minority  report,  44th  Cong.  1  sees. 
Sen.  Rep.  No.  253,  reprinted  in  Smith's  Digest 
of  Precedents  of  Privileges  of  Congress,  1894> 
pp.  558-567). 
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and  after  the  disclosure,  and  that  therefore  the  fact  disclosed  is  at  that  moment 
(though  for  the  single  instant  only)  still  a  crime,  and  therefore  the  privilege 
is  at  that  moment  still  valid.'  This  bit  of  metaphysical  quibbling  will  not 
command  the  support  of  healthy  minds,  especially  v^here  a  great  question  of 
practical  justice  is  at  stake.  i 

(4)  Still  another  argument,  and  the  only  one  bearing  the  semblance  of  a 
substance,  urges  that  there  is  for  the  offender  a  practical  burden  in  proving 
the  amnesty  which  detracts  from  its  absolute  eflScacy.®  A  sufficient  answer 
to  this  is  that  the  argument  would  apply  equally  to  a  pardon  (which  for 
practical  efficacy  depends  upon  the  preservation  of  records),  to  a  judgment  of 
acquittal  (whose  theoretical  conclusiveness  may  be  practically  defeated  by 
the  loss  of  its  record),  and  to  all  judicial  and  legislative  acts,  which,  while  in 
theory  creating  objective  facts,  may  in  practice  never  produce  results  because 
of  the  mutability  of  human  affairs  and  of  that  substratum  of  contingencies 
which  constantly  defeats  the  most  cherished  dogmas  of  the  law.  A  jury^s 
verdict  in  theory  establishes  facts,  and  the  law  could  never  admit  any  other 
supposition ;  but  the  truth  often  remains  untouched  by  a  verdict.  A  judg- 
ment establishes  a  right ;  but  the  insolvency  of  the  debtor  or  the  exhaustion 
of  the  creditor's  resources  for  litigation  may  leave  the  right  as  barren  as  the 
claim  of  Charles  Stuart's  descendant  to  the  crown  of  England.  The  law  has 
long  ago  decided  to  ignore  thi^  frequent  contrast  between  its  decrees  and  the 
realities.  When  justice  has  been  done,  on  legal  principles,  it  is  out  of  the 
question  for  the  law  to  stultify  its  general  rules  because  the  accidents  of  an 
individual's  situation  leave  him  a  barren  remedy.  One  could  as  well  argue, 
because  a  judge  might  by  error  or  malice  compel  a  criminating  disclosure, 
and  because  the  witness  thus  wronged  might  not  have  the  money  to  pursue 
his  appeal  or  might  lose  by  death  or  conflagration  the  proofs  of  the  wrong, 
that  therefore  no  witness  should  ever  be  compelled  to  answer  against  a  claim 
of  privilege  whether  that  claim  be  right  or  wrong.  Such  a  refined  possibility 
of  a  contingency  cannot  deter  a  sane  and  practical  justice  from  exercising  its 
functions : 

1896,  Broum,  J.,  in  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  644 :  "  If  the  object  of  the 
provision  be  to  secure  the  witness  against  a  criminal  prosecution,  which  might  be  aided 
directly  or  indirectly  by  his  disclosure,  then,  if  no  such  prosecution  be  possible,  —  in  other 
words,  if  his  testimony  operate  as  a  complete  pardon  for  the  offense  to  which  it  relates, 
—  a  statute  absolutely  securing  to  him  such  immunity  from  prosecution  would  satisfy  the 

•  1874,  Tnrney,  J.,  dissenting,  in  Hirsch  v.  put  to  the  trouble  and  expense  of  employing 
State/Fenn.,  cited  I'n/ra  ;  the  same  judge  makes  counsel  and  furnishing  the  evidence  to  make 
mnch  the  same  argnment  in  State  v.  Warner,  good  his  plea.  .  .  .  Nor  is  it  a  matter  of  perfect 
Tenn.,  cited  infra,  assurance  that  a  person  who  has  compulsorily 

•  1896,  Shiras,  J.,  with  Gray  and  White,  JJ.,  testified,  before  tlie  commission,  grand  jury,  or 
dissenting,  in  Brown  v.  Walker,  infra:  "All  court,  will  be  able,  if  subsequently  indicted  for 
that  can  t>e  said  is  that  the  witness  is  not  pro-  some  matter  or  tiling  concerning  which  be  tes- 
tected  by  the  provision  in  qnestion  from  bein^  tified,  to  procure  the  evidence  that  will  be  neces- 
prosecuted,  but  that  he  has  been  furnished  with  sary  to  maintain  his  plea.  No  provision  is  made 
a  good  plea  to  the  indictment,  which  will  secure  in  the  law  itself  for  the  preservation  of  the  evi- 
his  acquittal.  But  is  that  true  ?  Not  unless  the  dence.  Witnesses  may  die  or  become  insane, 
plea  is  sustained  by  competent  evidence.  His  and  papers  and  records  may  be  destroyed  by 
condition,  then,  is  that  he  has  been  prosecuted,  accident  or  design." 

been  compelled  presumably,  to  furnish  bail,  and 
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demands  of  the  clause  in  qaestion.  ...  It  can  only  be  said,  in  general,  that  the  daose 
shoald  be  construed,  as  it  was  doubtless  designed,  to  effect  a  practical  and  beneficent 
purpose,  —  not  necessarily  to  protect  witnesses  against  every  possible  detriment  which 
might  happen  to  them  from  their  testimony,  nor  to  unduly  impede,  hinder,  or  obstruct 
the  administration  of  criminal  justice.  .  .  .  The  same  answer  may  be  made  to  the  sug- 
gestion that  the  witness  is  imperfectly  protected  by  reason  of  the  fact  that  he  may  still 
be  prosecuted  and  put  to  the  annoyance  and  expense  of  pleading  his  immunity  by  way  of 
confession  and  avoidance.  This  is  a  detriment  which  the  law  does  not  recognize.  There 
is  a  possibility  that  any  citizen,  however  innocent,  may  be  subjected  to  a  civil  or  criminal 
prosecution,  and  put  to  the  expense  of  defending  himself;  but,  unless  such  prosecution 
be  malicious,  he  is  remediless,  except  so  far  as  a  recovery  of  costs  may  partially  indem- 
nify him.  He  may  even  be  convicted  of  a  crime,  and  suffer  imprisonment  or  other  punish- 
ment before  his  innocence  is  discovered ;  but  that  gives  him  no  claim  to  indemnity  against 
the  State,  or  even  against  the  prosecutor,  if  the  action  of  the  latter  was  taken  in  good 
faith,  and  in  a  reasonable  belief  that  he  was  justified  in  so  doing.'* ^ 


This  view,  then,  that  such  statutes,  by  expurgating  the  crime,  remove  the 
privilege,  has  prevailed  wherever  the  question  has  been  decided,^  except  in  a 
single  jurisdiction.^ 

It  may  be  noticed  that  the  immunity  thus  conceded  is  not  to  be  obtained 
by  a  merely  collvsive  or  pretended  process  of  disclosure  ;  there  must  be  a  com- 
pulsion, bona  fide  submitted  to.^    Moreover,  the  immunity  obtained  under 


^®  Compare  the  similar  remarks  in  R.  v. 
Boyes,  quoted  ante,  §  2280. 

u  1894,  Ex  parte  Cohen,  104  Cal.  524,  528, 
38  Pac.  364  (holding  the  election  statute  of  1893 
effective) ;  1903,  People  v.  Butler  St.  F.  &  I.  Co., 
201  111.  236,  66  N.  £.  349  (St.  1893,  June  20, 
§§  7  a,  7  b,  amending  the  anti-trust  law,  held  not 
unconstitutional;  the  argument  as  to  extra- 
territorial ose  of  the  discioBares,  expressly  re- 
pudiated; Brown  v.  Walker  followed);  1877, 
Frazee  v.  State,  58  Ind.  8,  13  (gaming  statute, 
held  sufficient  to. annul  the  privilege);  1879, 
State  V.  Enochs,  69  id.  314,  316  (Frazee  v.  State 
approved ;  here  a  statute  relating  to  trespasses 
on  laud  was  held  defective);  1903,  Weber  r. 
Com.,  —  Ky.  — ,  72  S.  W.  30,  senMe  (under  St. 
1897,  May  20,  §  10.  Ky.  Stats.  §  1241  A,  applying 
to  lynching  offences,  the  privilege  is  effectually 
annulled  and  an  accomplice  may  be  required  to 
testify) ;  1878,  State  v.  Nowell  58  N.  H.  314; 
1851,  Floyd  v.  State,  7  Tex.  215,  218  (gaming 
statute) ;  1895,  Brown  t;.  Walker,  70  l^d.  46, 
Buffiugton,  J.  (St.  1893,  Feb.  11,  held  effective); 
on  appeal,  confirmed  in  161  U.  S.  591,  16  Sup. 
644;  1884,  Kendrick  v.  Cora.,  78  Va.  490,  495, 
497  (gaming  statute,  barring  prosecution,  held 
to  annul  the  privilege;  Lacy,  J.,  diss.).  To 
these  Khould  be  added,  by  neces.sary  implication, 
all  the  cases  in  the  next  section  holding  the  other 
class  of  statutes  effective. 

"  1874,  Hirsch  v.  State.  8  Baxt.  89,  91  (statute 
Irvine  immunitv  to  witnesses  before  the  grand 
]ury,  neld  constitutional;  the  effect  beinp,  "as 
to  him,  an  abrogation  of  the  offense  " ;  Nichol- 
son, C.  J.,  and  Turney,  J.,  diss.,  on  the  ground 
that  the  abrogation  followed  the  giving  of  tes- 
timony, and  hence  the  privilege  not  to  give  it 
remained  until  it  was  given);  1884,  State  v. 
Warner,  13  Lea  52,  58  (opinion  by  Turney,  J. ; 


preceding  case  repudiated,  on  the  noands  given 
in  the  dissenting  opinion  there).  The  following 
similar  ruling  is  now  disposed  of  bv  Brown  v. 
Walker:  1894,  U.  S.  v,  James,  60  Fed.  257  (St. 
1893,  Feb.  11,  held  not  effective,  on  the  chief 
ground  that  the  disgrace-privilege  remained 
undisposed  of ;  the  attempted  appeal  to  history, 
citing  no  authorities,  is  totally  unfounded ;  see 
ante,  §  2255). 

In  the  foUowing  cases  the  decision  was 
avoided:  1896,  Lamson  v.  Boyden,  160  111.  613, 
43  N.  E.  781  (a  statute  making  the  pardon  con- 
ditional MOt  merely  on  the  discovery,  but  on  re- 
payment by  the  defendant ;  div.  I,  §  137,  of  Crim. 
Code,  held  not  effective  without  such  repay- 
ment) ;  1901,  Kobson  v.  Doyle,  191  id.  566,  61 
N.  E.  435  (effect  of  Rev.  St.  c.  38,  §  137,  as  abol- 
ishing the  privilege,  left  undetermined). 

"  Re  Strahan,  7  Cox  Cr.  85  (voluntary  appli- 
cation of  bankrupt  to  be  examined ;  per  Alder- 
son,  B.,  the  statutory  permission  to  plead  such 
examination  in  bar  of  an  indictment  did  not 
cover  **  a  mere  process,  got  np  for  the  purpose, 
Toluntarily  absolving  themselves  from  the  con- 
sequences of  their  acts'') ;  1859,  R.  v.  Skcen,  8 
id.  143  (under  the  same  bankruptcy  statute,  an 
examination  sriven  in  bankruptcy,  after  com- 
mittal for  trial  on  indictment,  and  covering  only 
the  facts  at  that  time  already  otherwise  testified 
to  and  known,  held  not  a  **  disclosure  ^  sufficient 
to  exonerate  under  the  statute,  by  nine  jndges  to 
five).  Compare  the  following  ruling :  1896,  Peo- 
ple V,  Sternberg,  111  Cal. 3, 43  Pac.  198  (whether 
the  person  had  in  fact  so  testified  to  the  offence 
now  charged) ;  and  the  cases  cited  ante,  §  2270, 
as  to  what  constitutes  compulsion. 

The  proper  mode  (apart  from  express  pro- 
vision by  statute)  for  talcing  advantage  of  the 
immunity  gained  by  thus  testifying  under  com- 
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these  statutes  cannot  extend  to  a  prosecution  for  perjury  committed  in  the 
very  disclosure  itself ;  nor  does  the  usual  express  statutory  proviso  in  that 
tenor  make  them  any  the  less  effective.  If  argument  were  needed,  it  would 
be  sufficient  merely  to  appeal  to  the  terms  of  the  privilege,  which  forbids 
that  one  be  compelled  to  give  evidence  against  himself ;  for  (a)  the  perjured 
utterance  is  not  "evidence"  or  "  testimony  "  to  a  crime  but  is  the  very  act 
of  crime  itself ;  (b)  the  compulsion  is  not  to  testify  falsely,  but  to  testify  truly ; 
and  (c)  the  privilege,  by  hypothesis,  would  have  been  violated  only  if  the 
witness  had  truly  confessed  his  crime,  but  if  he  denies  it  and  falsely  exoner- 
ates himself,  he  has  confessed  no  fact  "  against  himself  "  ;  hence  his  privilege 
has  not  been  infringed  by  the  actual  answer,  even  though  it  might  have  been 
by  some  other  answer ;  e,  ^.,  if  a  witness  is  asked,  "  Did  you  kill  Doe  ? "  and 
answers  "  No,"  it  is  not,  as  it  turns  out,  '^  against  himself,"  and  what  it  might 
have  been  is  immaterial.^* 

§  2282.  Same :  (2)  Statutes  forbidding  the  Use  of  Testimony.  Where  the 
statute  does  not  pronounce  an  entire  amnesty,  by  forbidding  punishment  or 
prosecution  for  the  ofifence  disclosed,  but  merely  prohibits  in  any  criminal 
prosecution  the  use  of  the  testimo7iial  admissions  made  by  the  witness,  a 
slightly  different  question  is  presented,  not  so  plain  of  solution.  The  only 
argument,  however,  that  has  ever  been  advanced  against  holding  such  stat- 
utes equally  effective  is  an  argument  based  on  the  theory  of  facts  "  tending 
to  criminate,"  By  the  conceded  principle  (ante^  §  2260),  the  privilege  pro- 
tects against  the  disclosure  of  facts  "  tending  "  to  criminate ;  and  it  is  argued 
that  a  compulsory  admission,  though  itself  prohibited  to  be  used,  may  never- 
theless furnish  a  clue  to  other  evidence,  the  use  of  which  is  not  reached  by 
the  statute's  prohibition  ;  and  that  thus  the  disclosure  may  *'tend"  to  crim- 
mate  in  spite  of  the  statute :  ^ 

1892,  Blatchfard,  J.,  in  Counselman  v.  Hitchcock,  142  U.  S.  547,  564,  686, 12  Sup.  195 : 
^  This  [statate]  of  course  protected  him  against  the  use  of  his  testimony  against  him  or 
his  property  in  any  prosecution  against  him  or  his  property,  in  any  criminal  proceeding, 
in  a  court  of  the  United  States.  But  it  had  only  that  effect.  It  could  not,  and  would 
not,  prevent  the  use  of  his  testimony  to  search  out  other  testimony  to  be  used  in  evidence 
against  him  or  his  property,  in  a  criminal  proceeding  in  such  court.  It  could  not  pre- 
vent the  obtaining  and  the  use  of  witnesses  and  evidence  which  should  be  attributable 
directly  to  the  testimony  he  might  give  under  compulsion,  and  on  which  he  might  be 
convicted,  when  otherwise,  and  if  he  had  refused  to  answer,  he  could  not  possibly  have 
been  convicted.  .  .  .  [Section  860  U.  S.  Revised  Statutes]  affords  no  protection  against 
that  use  of  compelled  testimony  which  consists  in  gaining  therefrom  a  knowledge  of  the 


pnlflioii  18  a  motion  to  qnash  the  indictment 
foand  upon  the  charse  testified  to:  1903,  Sand- 
wich V.  State,  137  Ala.  85,  34  So.  620;  compare 
the  citations  ante,  §  2270,  note. 

"  Contra :  1897,  U.  8.  v.  Bell,  C.  C,  81  Fed. 
830,  tembie,  in  a  labored  opinion  of  perverse  in- 

fenaity ;  the  soundness  of  which  may  be  judged 
T  its  holding  that  a  negro  "  lawyer  and  notary 
pnblic  "  was  not  safficientlr  informed  of  his  priv- 
ilege, and  by  its  predication  of  a  "long-estab- 
lished right  to  stand  silent  and  refnse  to  answer 
when  his  answers  might  .  .  .  snbmit  him  to  the 


pains  and  penalties  of  yielding  to  the  temptation 
to  sustain  his  wrongdoing  by  false  swearing  " ! 
This  "  riffht "  not  to  be  tempted  to  commit  per- 
jury wonld  be  popular  enough  among  witnesses, 
if  it  should  be  any  more  widely  promulgated. 
Compare  State  v.  Turley,  Ind.,  cited  ante,  §  2276, 
par.  4,  and  the  cases  upon  perjury,  cited  ante, 
§  2270,  note. 

^  This  argument  was  first  advanced  in  1853, 
in  the  Second  Keport  of  the  Commissioners  of 
Common  Law  Practice,  p.  21. 
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details  of  a  crime,  and  of  sources  of  information  which  may  snpplj  other  means  of  con- 
victing the  witness  or  party.  .  .  .  We  are  clearly  of  opinion  that  no  statute  which  leaves 
the  party  or  witness  subject  to  prosecution  after  he  answers  the  criminating  question  put 
to  him  can  have  the  effect  of  supplanting  the  privilege  conferred  by  the  Constitution  of 
the  United  States." 

The  answer  to  tills  argument  has  been  already  supplied  in  dealing  with  the 
"  tendency "  aspect  of  the  privilege  {ante,  §  2261).  That  doctrine  signifies 
merely  that  when  facts  A,  B,  C,  and  D  are  the  constituents  of  a  crime,  but 
no  one  of  them  is  of  itself  criminal,  the  disclosure  of  fact  A  alone  cannot  be 
compelled,  because,  if  the  facts  B,  C,  and  D  were  otherwise  proved,  then 
fact  A  could  be  proved,  and  the  "  chain  "  completed,  by  the  witness'  compul- 
sory admission,  and  thus  the  admission  would  after  all  have  criminated  him. 
But  the  doctrine  does  not  mean  that  the  disclosure  of  fact  X  can  be  refused 
because  from  fact  X  a  clue  might  by  possibility  be  obtained,  which  otherwise 
could  not  have  been  obtained,  to  some  criminal  fact  A  B  C  D.  If,  then,  we 
repudiate  the  notion  that  the  "  tendency  "  doctrine  Involves  facts  which  might 
furnish  clues,  and  suppose  that  the  disclosure  of  fact  A  has  been  compelled, 
we  have,  under  the  statutes  in  question,  a  prohibition  to  use  this  compulsory 
admission  of  fact  A  in  any  prosecution  charging  the  crime  A  B  C  D ;  the  pro- 
hibition being  obeyed,  it  is  obvious  that  the  proof  of  the  entire  crimiaal  fact 
A  B  C  D  must  be  still  as  Impossible  as  ever  without  the  aid  of  the  admis- 
sion, and  that,  so  long  as  the  admission  remains  out  of  the  evidence  in  that 
prosecution,  no  criminating  consequences  (so  far  as  the  privilege  protected 
against  them)  will  have  come  to  the  witness.^  This  is  the  sufficient  answer ; 
and  it  is  plain  that  it  turns  upon  the  precise  meaning  of  the  privilege  with 
reference  to  clues  disclosed  (ante,  §  2261).  But  it  may  be  added  that  if  reli- 
ance is  to  be  placed  upon  the  liberality  of  the  Constitutions  ^  in  forbidding  the 
"  use  "  of  evidence  "  furnished  "  against  himself  by  the  witness,  and  if  this  be 
thought  to  prohibit  even  the  "  use  "  of  it  to  obtain  clues  to  other  evidence, 
then  that  prohibition  may  none  the  less  be  made  effective,  under  the  statutes 
in  question,  by  the  exclusion,  in  the  subsequent  prosecution,  of  any  evidence 
which  has  in  fact  been  obtained  by  this  forbidden  "  use  "  of  the  clues  in  the 
original  disclosure.  Such  a  prohibition  can  also  be  carried  out  If  this  forced 
interpretation  of  the  word  "  use  "  is  to  be  put  upon  the  constitutional  enact- 
ment, it  must  surely  also  be  applied  to  the  statutory  enactments,  which 
equally  forbid  any  "use"  of  the  admissions  obtained.  It  is  illogical  to 
expand  the  prohibition  of  the  Constitution  without  equally  expanding  the 
remedy  of  the  statute.  The  efficacy  of  such  statutes  for  their  purpose  has 
been  well  expounded  in  the  following  early  opinions,  written  at  a  period 


*  Sach  is  the  constraction  of  these  statutes 
in  England  :  1861,  R.  v.  Leatham,3  E.  &  E.  658 
(defendant,  testifying  on  the  former  occasion 
under  statntory  immanitj,  had  mentioned  a  letter 
written  by  him  to  W. ;  afterwards  W.  produced 
the  letter ;  held,  that "  a  docnment  already  exist- 
ing before,  and  referred  to  by  the  witness  in  the 
courBe  of,  the  examination  "  is  not  to  be  excluded, 


if  proved  by  other  evidence ;  the  fact  that  his 
testimony  had  given  the  cine  does  not  exclude 
the  evidence). 

*  That  the  principle,  not  the  words,  control, 
see  ante,  §  2252.  The  opinion  in  Counselman 
V.  Hitchcock  itself  declares  this.  But  Com.  r. 
Emery,  Mass.  (cited  infra),  on  which  it  partlv 
relied,  had  tamed  upon  the  local  wording. 
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nearer  to  tlie  era  of  constitution-making,  when  the  cohwehs  of  artificial 
fantasy  had  not  begun  to  obscure  its  plain  meanings: 

1853,  Scott,  J.,  in  State  v.  QuarUs,  18  Ark.  307,  311 :  <*  The  privilege  in  question,  in  its 
greatest  scope,  as  allowed  by  the  common  law  —  and  no  one,  be  he  witness  or  accused, 
•can  pretend  to  claim  it  beyond  its  scope  at  the  common  law  — ,  never  did  contemplate  that 
the  witness  might  not  be  proved  guilty  of  the  very  crime  about  which  he  may  be  called 
to  testify ;  but  only  that  the  witness  should  not  he  compelled  to  produce  the  evidence  to 
prove  himself  guilty  of  that  crime.  His  privilege,  therefore,  was  not  an  exemption  from  the 
tsonsequences  of  a  crime  that  he  might  have  committed ;  but  only  an  exemption  from  the 
necessity  of  himself  producing  the  evidence  to  establish  his  own  crime.  ...  So  long  as 
it  might  be  lawful  to  produce  in  evidence  against  an  accused  party  whatever  he  might 
before  have  voluntarily  said  as  a  witness  on  a  prosecution  against  another,  there  were  no 
means  by  which  the  privilege  could  be  made  available  short  of  a  claim  by  the  witness  to 
be  silent ;  and  as  that  was  the  rule  of  the  common  law,  this  was  the  common-law  mode 
of  making  the  privilege  available.  And  that  silence  was  but  a  mode  of  making  the  priv- 
ilege available,  and  was  not  of  the  essence  of  the  privilege  itself,  is  conclusively  proven 
by  all  that  current  of  enlightened  authority,  to  which  we  yield  our  fullest  assent,  which 
holds  that  the  privilege  has  ceased  when  the  crime  has  been  pardoned,  when  the  witness 
has  been  tried  and  acquitted,  or  is  adjudged  guilty,  or  when  the  prosecution,  to  which  he 
was  exposed,  has  been  barred  by  lapse  of  time.  .  .  .  But  the  Legislature  has  so  changed 
the  common-law  rule,  by  the  enactment  in  question,  in  the  substitution  of  a  rule  that  the 
testimony,  required  to  be  given  by  the  act,  shall  never  be  used  against  the  witness  for  the 
purpose  of  procuring  his  conviction  for  the  crime  or  misdemeanor  to  which  it  relates, 
that  it  is  no  longer  necessary  for  him  to  claim  his  privilege  as  to  such  testimony,  in  order 
to  prevent  its  being  afterwards  used  against  him.  And  the  only  question  that  can  possi- 
bly arise  under  the  present  state  of  the  law,  as  applicable  to  the  case  now  before  us,  is  as 
to  whether  our  statutory  regulations  afford  sufficient  protection  to  the  witness,  responsive 
to  this  new  rule  and  to  his  constitutional  guarantee  against  compulsory  self-accusation. 
...  In  any  case  where  more  than  ordinary  precautions  may  be  thought  expedient  or 
necessary,  the  powers  of  the  Circuit  Court  are  ample  for  the  complete  preservation  of 
every  item  of  evidence  that  might  be  produced.  There  can  then  be  no  ground  for  appre- 
hension for  the  safety  of  the  witness  from  this  source.  Nor  can  there  there  be  any  greater 
cause  for  apprehension  from  any  supposed  possibility  or  probability  that  the  true  privilege 
of  the  witness  may  be  invaded  under  the  operation  of  the  new  rule,  by  the  practical  effect 
of  his  evidence,  either  direct  or  indirect,  in  opening  up  to  the  State,  avenues  of  light  lead- 
ing to  evidences  of  other  crimes  or  misdemeanors,  upon  which  prosecutions  might  be  after- 
wards founded  against  the  witnesses,  that  might  otherwise  remain  closed  and  unsuggested. 
Because,  when  the  course  of  examination  would  lead  to  any  inquiry  as  to  any  matter  mate- 
rially connected  with  any  crime  or  misdemeanor  other  than  that  which  was  the  subject  of 
direct  inquiry  before  the  court,  —  as,  when  such  matter  might  be  indispensable  for  the 
elucidation  of  some  material  matter  already  produced  in  evidence  by  the  witness  and 
directly  involved  in  the  issue  —  the  witness  could  claim  his  privilege  as  to  such  matter 
as  fully  as  if  he  had  been  inquired  of  in  chief  touching  such  other  crime  or  misdemeanor. 
.  .  .  And  when  the  effect  of  the  witness'  testimony  would  not  substantially  amount  to 
the  furnishing  of  an  item  in  a  consecutive  series  of  proofs  tending  to  his  conviction  for 
another  crime  or  misdemeanor,  it  would  be  so  remote,  contingent,  and  intangible,  as 
scarcely  to  be  of  capacity  to  be  considered  of  as  legitimately  resulting  from  his  testimony 
in  legal  contemplation,  in  any  sense  to  invade  his  true  privilege.  At  any  rate,  we  can 
safely  say,  it  would  not  prima  facie  be  so.  And  the  argument  to  maintain  the  contrary 
can  only  be  supported  by  assuming  that  the  privilege  is  absolute  and  unqualified,  which 
is  not  only  legally  untrue  as  to  it,  but  untrue  as  to  every  other  right  and  privilege  of  the 
-citizen,  because  they  are  all  but  component  elements,  not  of  natural  liberty,  but  of  civil 
liberty.     And  the  error  of  the  hypothesis  will  abundantly  appear  in  the  absurdities 
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evolved  in  carrying  out,  to  its  ineyitable  result,  any  given  right  or  privilege  of  the  citizen 
when  so  based.  If,  for  instance,  it  were  broadly  admitted  that  the  privilege  in  question 
was  80  based,  and  hence  would  be  invaded  whenever  the  incidental  effect  of  the  testimony 
of  the  witness  might  in  any  degree  be  suggestive  of  sources  of  light  that,  when  pursued, 
might  lead  to  evidences  upon  which  prosecutions  might  afterwards  be  founded  against  the 
witness  for  other  crimes  or  misdemeanors ;  and  also  (as  contended  for  on  the  other  side) 
that  the  witness  is  to  be  the  sole  judge  of  the  occasion  for  the  exercise  of  his  privilege,  it 
would  be  difficult  to  drive  the  machinery  of  government  forward  in  its  ordinary  coune. 
A  Court,  for  instance,  might  then  lawfully  refuse  to  try  a  cause,  lest  its  investigation,  by 
the  instrumentality  of  the  jury  and  witnesses,  might  be  suggestive  of  inquiries  that  might 
ultimately  lead  to  evidence  upon  which  a  criminal  prosecution  might  be  afterwarda 
founded  against  the  presiding  judge.  And  for  a  like  reason,  the  Executive  might  feel 
lawfully  authorized  to  withhold  his  ordinary  communications  from  the  Legislature ;  and 
even  that  body  might  lawfully  decline  to  perform  its  ordinary  duties  upon  the  same 
grounds  —  especially  if  the  true  privilege  not  only  authorizes  the  citizen  to  withhold 
criminating  matter,  but  also  any  matter  that  might  have  a  tendency  to  degrade  — 
because,  the  very  remedies  for  the  future  would  often  be  suggestive  of  the  errors  of 
the  past,  and  these  might  not  all  be  of  an  excusable  cast.  But  to  all  objections  of  this 
class,  it  is  a  conclusive  answer  to  say  that,  if,  beyond  reasonable  foresight,  any  such  cases 
should  arise  under  the  operation  of  our  statute  rule,  as  would  seem  to  be  clearly  within 
its  equity,  although  not  embraced  within  its  strict  letter,  all  such  special  and  unlooked-for 
cases  would  be  as  fully  within  its  provisions,  as  if  embraced  by  its  terms,  and  witnesses  in 
such  extreme  cases  would  doubtless  obtain  full  protection  from  the  Courts." 

1861,  Denio,  J.,  in  People  v.  Kelly,  24  N.  Y.  74,  83 :  '<  But  it  is  proposed  by  the  appel- 
lant's counsel  to  push  the  construction  of  the  Constitution  a  step  further.  A  person  is 
not  only  not  compellable  to  be  a  witness  against  himself  in  his  own  cause,  or  to  testify  to 
the  truth  in  a  prosecution  against  another  person  where  the  evidence  given,  if  used  as  his 
admission,  might  tend  to  convict  himself  if  he  should  be  afterwards  prosecuted,  but  he  is 
still  privileged  from  answering,  though  he  is  secured  against  his  answers  being  repeated 
to  his  prejudice  on  another  trial  against  himself.  It  is  no  doubt  true  that  a  precise  ac- 
count of  the  circumstances  of  a  given  crime  would  afford  a  prosecutor  some  facilities  for 
fastening  the  guilt  upon  the  actual  offender,  though  he  were  not  permitted  to  prove  such 
account  upon  the  trial.  The  possession  of  the  circumstances  might  point  out  to  him 
sources  of  evidence  which  he  would  otherwise  be  ignorant  of,  and  in  this  way  the  witness 
might  be  prejudiced.  But  neither  the  law  nor  the  Constitution  is  so  sedulous  to  screen 
the  guilty  as  the  argument  supposes.  If  a  man  cannot  give  evidence  upon  the  trial  of 
anoUier  person  without  disclosing  circumstances  which  will  make  his  own  guilt  apparent 
or  at  least  capable  of  proof,  though  his  account  of  the  transactions  should  never  be  used 
as  evidence,  it  is  the  misfortune  of  his  condition  and  not  any  want  of  humanity  in  the 
law.  If  a  witness  objects  to  a  question  on  the  ground  that  an  answer  would  criminate 
himself,  he  must  allege,  in  substance,  that  his  answer,  if  repeated  as  his  admission  on  his 
own  trial,  would  tend  to  prove  him  guilty  of  a  criminal  offence.  If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against  him  is  impossible,  as  where  it  is  forbidden 
by  a  positive  statute,  I  have  seen  no  authority  which  holds  or  intimates  that  the  witness 
is  privileged.  It  is  not  within  any  reasonable  construction  of  the  language  of  the  consti- 
tutional provision.  The  term  *  criminal  case,*  used  in  the  clause,  must  be  allowed  some 
meaning,  and  none  can  be  conceived  other  than  a  prosecution  for  a  criminal  offence.  But 
it  must  be  a  prosecution  against  him;  for  what  is  forbidden  is  that  he  should  be  compelled 
to  be  a  witness  against  himself.  Now  if  he  be  prosecuted  criminally  touching  the  matter 
about  which  he  has  testified  upon  the  trial  of  another  person,  the  statute  makes  it  impos- 
sible that  his  testimony  given  on  that  occasion  should  be  used  by  the  prosecution  on  the 
trial.  It  cannot,  therefore,  be  said  that  in  such  criminal  case  he'has  been  made  a  witness 
against  himself,  by  force  of  any  compulsion  used  towards  him  to  procure,  in  the  other 
case,  testimony  which  cannot  possibly  be  used  in  the  criminal  case  against  himselt" 

3182 


§§  2250-2282] 


REMOVAL  BY  AMNESTY. 


§  2282 


This  was  the  view  once  generally  accepted  throughout  this  countrj^  in- 
cluding the  lower  Federal  courts  *  But  in  1892  came  the  ruling  in  Counsel- 
man  V.  Hitchcock,  in  the  Federal  Supreme  Court*^    Up  to  that  time,  three 


«  Ark.:  1853,  State  v.  Qnarles,  13  Ark.  307, 
310  (quoted  supra:  statute  as  to  accomplice's 
testimony,  held  coDstitational) ;  1855,  Pleasant  r. 
State,  15  id.  624,  650  (preceding  case  approved) ; 
1899,  State  v.  Bach  Liquor  Co.,  67  id.  163,  55 
S.  W.  854  (State  v.  Qnarles  approved ;  but  on 
a  trial  for  selling  liquor,  a  witness  asked  as  to  a 
purchase  is  still  privileged  under  the  statute, 
because  he  is  not  **  concerned  "  in  the  offence 
charged);  Cal.:  1857,  Ex  parte  Rowe,  7  CaL 
184  {**  Ine  statute  gives  the  witness  that  protec- 
tion which  was  contemplated  bj  the  Constitu- 
tion ") ;  Ga, :  1853,  Higdon  v.  Heard,  14  Ga. 
255,  259  6^amuig  statute;  "they  get  that  pro- 
tection [oithe  Constitution]  thus :  answers  filed, 
in  cases  originating  under  the  act  of  1764,  can- 
not be  read  in  evidence  against  them  in  anj 
criminal  case  whatever  ") ;  1879,  Kneeland  v. 
State,  62  id.  395,  398  ("  It  is  difficult  to  see  how 
that  which  can  never  be  used  against  him  can 
tend  in  the  slightest  degree  to  criminate  the 
witness";  sanctioning  Code  §4545);  Ind.: 
I860,  Wilkins  v,  Malone,  14  Ind.  153, 155  (usurj 
statute,  held  sufficient  to  annul  the  privilege; 
following  State  r.  Quarles,  Ark.,  and  Hiffdon  v. 
Heard,  Ga.) ;  1879,  State  v.  Enochs,  69  id.  314, 
316  (Wilkins  v,  Malone  approved) ;  1888,  Bed- 

rid  V.  State,  115  id.  275,  17  N.  E.  621  (rape; 
S.  1881,  §  1800,  held  to  annul  the  privilege) ; 
Mo. :  1891,  J?x  parte  Buskett,  106  Mo.  602,  608, 
17  8.  W.  753  (gaming  statute;  *'  there  can  be 
no  doubt  that  the  language  of  the  statute  grant- 
ing the  protection  ...  is  as  broad  as  the  con- 
stitutional privilege  "  ;  foUowing  People  v. 
KelJy,  N.  i.,  and  People  v.  Quarles,  Ark.) ; 
N.  Y. :  1839,  Perrine  v.  Striker,  7  Paige  598, 
600  (Walworth,  C,  apparently  ruled  as  in  the 
next  case) ;  1841,  Bank  of  Salina  v.  Henry, 
1  Hill  N.  Y.  555,  Henry  v.  Bank  of  SaUna, 
5  id.  523,  547  (statute  making  a  usurer  compel- 
lable as  a  witness  when  plaintiff ;  Walworth,  C, 
held  that  the  act  "removes  the  constitutional 
difficulty  in  compelling  them  to  answer,  by  de- 
claring that  the  testimony  given  .  .  .  shall  not 
be  used,"  etc. ;  this  was  supported  by  a  vote  of 
13  to  8,  the  dissenters  proceeding  apparently  on 
other  grounds) ;  1846,  Bank  v.  Salina,  2  I>enio 
155,  159  (statute  protecting  a^inst  the  use  of 
testimony  of  a  usurer  on  indictment,  held  not 
sufficient,  since  a  forfeiture  also,  recoverable  by 
action,  was  not  covered  by  the  statute ;  on  the 
principle  of  §  2280,  ante) ;  1861,  People  v.  Kelly, 
24  N.  Y.  74,  82  (quoted  supra ;  applied  to  the 
bribery  Act  of  1853) ;  1869,  Lothrop  v.  Clapp, 
40  id.  (Hand)  328, 332  (statutory  supplementary 
proceedings  against  an  insolvent  debtor ;  statute 
a&sumed  to  be  constitutional) ;  1887,  People  u. 
Sharp.  107  id.  427,  441.  14  N.  E.  319  (preceding 
case  followed ;  here  the  statute.  P.  C.  §  79,  con- 
tained also  an  exemption  from  liability  to  pros- 
ecution, but  this  was  apparentlv  not  considered 
material) ;  N.  C:  1880,  La  Fontaine  v.  South- 
em  Underwriters*  Ass'n,  83  N.  C.  132,  141  (ex- 
amination of  an  insolvent  debtor ;  "  the  answers 
of  the  witness  cannot  be  used  against  him  in  anv 


criminal  proceeding  whatever,  and  his  constitu- 
tional right ...  is  maintained  intact  and  full '' ; 
following  Lothrop  v.  Clapp,  N.  Y.) ;  Pa.:  1901 , 
Re  Kelly,  200  Pa.  430,  50  Atl.  248  (Const. 
Art.  8,  §  10,  held  to  be  not  repugnant  to  §  9, 
and  therefore  to  be  sufficient  to  destroy  the 
privilege  in  election  cases ;  "  his  answer  could 
not  be  used  against  him  in  anv  legal  proceed- 
ing; therefore  he  would  be  subject  to  no  pen- 
alty or  fine");  U.S.:  1871,  U.  S.  v.  Brown, 
1  Sawyer  531,  536,  Fed.  Cas.  No.  14,671  (statute 
held  to  annul  the  privilege ;  Deady,  J. :  **  If 
this  is  not  the  object  and  effisct  of  the  act,  I 
confess  I  do  not  luiow  what  is  ") ;  1883,  U.  S. 
w.  McCarthy,  18  Fed.  87,  89  (Brown,  J.  : 
"  The  statute,  in  preventing  all  possible  use  of 
testimony  thus  given,  does  away  witii  the  reason 
for  the  rule,  and  .  .  .  will  be  a  complete  pro- 
tection ") ;  1890,  Re  Counselman,  44  id.  268 
(similar  ruling,  in  a  good  opinion  bv  Gresham, 
J.) ;  Vt. :  1840,  Smith  v.  Crane,  12  Vt.  491,  493 
(Kedfield,  J.,  obiter :  "  A  rule  that  the  testimony 
should  be  given  in  all  cases  but  should  never 
after  be  used  for  the  purpose  of  procuring  a 
conviction  of  crime,  would  .  .  .  afford  full  pro- 
tection to  the  witness"). 

^  1892,  Counselman  v.  Hitchcock,  142  U.  S. 
547,  12  Sup.  195  (quoted  supra;  dealing  with 
Rev.  St.  §860,  and  St.  1887,  Feb.  1);  applied 
in  the  lower  Federal  Courts  in  the  following 
cases:  1896,  Ex  parte  Irvine,  74  Fed.  954,  963 
(Counselman  v.  Hitchcock  recognized) ;  1897, 
U.  S.  V.  Bell,  81  id.  830  (same) ;  1902,  Foot  v. 
Buchanan,  113  id.  156  (R.  S.  §  860,  held  still 
ineffective,  since  Counselman  v.  Hitchcock,  ex- 
cept so  far  as  remedied  by  express  statnte). 

The  Bankruptcy  Act  of  1898  (quoted  ante^ 
§  2281)  has  received  varying  treatment  in  the 
different  Federal  Courts ;  but  enacted  as  it  was 
after  the  ruling  in  Counselman  v.  Hitchcock,  it 
is  difficult  to  imagine  that  its  §  7  was  framed  by 
any  friend  of  the  Act :  1899,  Re  Scott,  95  Fed. 
815  (§  7,  Bankruptcy  Act  1898,  does  not  de- 
prive the  bankrupt  of  his  privilege  not  to  in- 
criminate himself  in  bankruptcy  proceedings)  ; 
R/e  Rosser,  96  id.  305  (same) ;  1900,  Mackel  v. 
Rochester,  42  C.  C.  A.  427,  102  id.  314  (bank- 
rupt compellable  to  answer,  under  the  immu- 
nity granted  by  §  7  of  the  Bankruptcv  Act  and 
U.  S.  Rev.  St.  §  860) ;  1900.  Re  Franklin  Syn- 
dicate, 114  id.  205  (§  7,  subd.  9,  of  the  Bank- 
ruptcy Act,  is  a  complete  protection,  taking 
away  the  privilege ;  but  the  disclosure  of  docu- 
ments which  might  be  used  against  him  will 
not  be  compelled) ;  1901,  Re  Smith,  112  id.  .')09 
(Bankruptcy  Act  affords  immunity  to  the  bank- 
rupt only)  ;  1902,  Re  Shera,  114  id.  207  ("an 
immunity  similar  to  that  which  the  Bankruptcy 
Act  purports  to  afford  is  not  sufficient'  ;  citing 
Counselman  v.  Hitchcock) ;  1902.  Re  Nachib- 
man.  ib.  995  (bankrupt  held  privileged  from  dis- 
closing the  criminal  conduct  of  his  business) ; 
1902.  State  r.  Bnrrell.  27  Mont.  282,  70  Pac.  982 
(privilege  held  not  annulled) ;  1903,  Re  Leslie, 
119  Fed.  406  (the  refusal  of  a  bankrupt's  dis- 
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Tolings  only,  so  far  as  appears,  had  held  such  statutes  ineffective ;  of  these 
three,  one  had  afterwards  been  doubted  in  its  own  C!ourt,  a  second  was  ex- 
pressly based  on  the  words  of  the  local  C!onstitution,  and  the  third,  in  an 
obiter  approval  of  the  second,  ignored  an  expressly  contrary  prior  decision  in 
its  own  jurisdiction.*  The  remaining  decisions  discrediting  these  statutes 
have  all  been  subsequent  to  Counselman  v.  Hitchcock.^  It  is  unfortunate 
that  the  Court  in  which  the  latter  pronouncement  was  made  should  have 
allied  itself  with  such  feeble  forces. 


charge  is  not  a  penalty,  bat  a  civil  proceeding ; 
and  the  bankrnpt's  prior  testimony  can  be  naed 
therein,  under  Bankrnptcj  Act,  §  7). 

•  Ta. :  1873,  CuUen  v.  Com.,  24  Oratt  624, 
633  ("Nothing  short  of  complete  amnesty  to 
the  witness,  an  absolute  wiping  out  of  the 
offence  as  to  him,  so  that  he  can  no  longer  be 
prosecuted  for  it,  will  furnish  that  indemnitj  " ; 
nere  applied  to  the  dneUing  statute  of  1870) ; 
1881,  Temple  v.  Com.,  75  Va.  892,  896,  902,  903 
(preceding  case  doubted  to  some  extent  bj  a 
majority  of  the  Court) ;  MasM. :  1871,  Com.  o. 
Emery,  107  Mass.  171, 182  (under  a  constitution 
forbiading  that  one  "  be  compelled  to  accuse,  or 
furnish  evidence  against  himself,"  the  privilege 
is  extended  by  the  second  phrase  so  as  to  pro- 
tect from  discloeure  of  "tne  circumstances  of 
his  offence,  the  sources  from  which  or  the  means 
by  which  evidence  of  its  commission  or  of  his 
connection  with  it  may  be  obtained,  or  made 
effectual  for  his  conviction,  without  using  his 
answers  as  direct  admissions  against  him,  and 
hence,  since  "  the  terms  of  the  provision  in  the 
Constitation  of  Massachusetts  require  a  much 
broader  interpretation  "  than  that  of  New  York, 
the  privilege  remains,  "so  long  as  he  remains 
liable  to  prosecution  criminallv  for  any  matters 
or  causes  in  respect  of  which  he  shall  be  exam- 
ined or  to  which  his  testimony  shall  relate  ") ; 
N,  H, :  1869,  Currier  v,  R.  Co.,  48  N.  H.  327, 
332  ^compulsory  statute,  held  insufficient  for  not 
providing  "  that  such  disclosures  should  not  be 
used  against  them  on  trial  for  such  offences, 
and  thus  obviating  the  objection  that  they 
were  required  to  furnish  evidence  against  them- 
selves " ;  the  ruline  in  People  v.  Kelly,  N.  T., 
approved ;  the  N.  H.  Constitution  being  phrased 
as  in  Massachusetts,  more  explicitly  than  that 
of  New  York,  and  this  phrasing  being  noted 
in  the  opinion);  1878,  State  v.  Nowell,  58  id. 
314  (under  a  statute  providing  immunity 
from  prosecution  and  also  forbidding  the  tes- 


timony to  be  nsed,  it  was  said  that  ''if  our 
statute  went  no  further  [than  the  latter  pro- 
vision] in  this  respect^  that  case  [of  Emery,  in 
Mass.]  would  be  directly  in  point,"  and  that 
the  statute  would  then  he  "  ineffectual,"  citing 
only  Emery's  Case,  and  ignoring  Currier  v,  K. 
Co.).  There  was  also,  to  m  sure,  the  Tennessee 
case,  cited  cuiUt  §  2281,  which  implied  the  same 
result,  but  was  itself  in  repudiation  of  its  own 
prior  doctrine. 

V  Cal, :  1894,  Ex  parte  Clarke,  103  CaL  352, 
37  Pac  230  (statutory  examination  of  an  insol- 
vent debtor,  held  improper ;  no  protective  clause 
of  any  sort  was  in  the  statute ;  but  the  Court 
approved  Counselman  v.  Hitchcock,  obiter ;  the 
question  apparently  was  not  argued) ;  1894,  Ex 
parte  Cohen,  104  id.  524,  530,  38  Pac  364  (ap- 
proving the  preceding  case,  obiter ;  ignoring  Ex 
parte  Kowe,  cited  supra,  note  4) ;  3/o. :  1902,  Ex 
parte  Carter,  166  Mo.  604,  66  S.  W.  540  (Mo. 
Rev.  St  1899,  §  2206,  held  not  to  annul  the  privi- 
lege effectually;  foUowing  Com.  v.  Emery, 
l£is8.,  and  Counselman  v.  Hitchcock,  U.  S.) ; 
N,  Y. :  1894,  People  v.  Forbes,  143  N.  Y.  219, 
229,  38  N.  £.  303  (*'  It  seems  that  in  such  cases 
nothing  short  of  absolute  immunity  from  prose- 
cution  can  suffice ;  citing  Counselman  v.  Hitch- 
cock alone,  although  on  the  next  preceding  pftge 
People  V.  Kelly,  supra,  is  cited  for  another 
point;  the  statement  was  wholly  uncalled  for 
m  the  case,  and  reprehensibly  tended  to  un- 
settle the  law  in  this  jurisdiction)  ;  1903,  People 
w.  O'Brien,  176  id.  253,  68  N.  E.  353  (P.  C. 
§  342,  relating  to  gambling  offences,  and  pro- 
hibiting the  subsequent  receipt  of  testimouv 
compulsorily  obtained,  does  not  suffice  to  abolish 
the  privilege,  because  it  does  not  give  complete 
immunity ;  People  v.  Kelly,  nuyra,  repudiated  ; 
Counselman  v.  Hitchcock,  U.  S.,  followed) ; 
1899,  Miskimmins  v.  Shaver,  8  Wyo.  392,  58 
Pac.  411  (Counselman  v.  Hitchcock,  U.  S.,  ap- 
proved obiter). 
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Tttlb  n,  SuB-TiTLB  III  (continued):  TESTIMONIAL  PBIVILEOR 

Topic  B:  PRIVILEGED  COMMUNICATIONS. 
SuB-TOPio  I :  CONFIDENTUL  COMMUNIOATIONS  IN  GENERAL 
CHAPTBR    LXXTX. 


§  2285.  General  Pzinciple  of  Privileged  Com- 
mnnicatioiis. 
§  2286.  Simdrj  Confidential  CommonicationB 


not  Privileged:  Clerks,  Trngteee,  Bankeif,  News- 
papers, etc. 
I  2287.  Same :  Telegrams. 


§  2285.  General  Prlnoiple  of  Privileged  Commnnloationft.  Looking  back 
at  the  principle  of  Privilege,  as  an  exception  to  the  general  liability  of  every 
person  to  give  testimony  to  all  facts  inquired  of  in  a  court  of  justice,  and 
having  in  view  that  preponderance  of  extrinsic  policy  which  alone  can  justify 
the  recognition  of  any  such  exception  (ante,  §§  2192,  2197),  four  fundamen- 
tal conditions  may  be  predicated  as  necessary  to  the  establishment  of  a  privi- 
lege against  the  disclosure  of  communications  between  persons  standing  in  a 
given  relation.  (1)  The  communications  must  originate  in  a  confidence  that 
they  will  not  be  disclosed ;  (2)  This  element  of  confidentiality  must  he  essen-' 
tied  to  the  full  and  satisfactory  maintenance  of  the  relation  between  the  par- 
ties ;  (3)  The  relation  must  be  one  which  in  the  opinion  of  the  community 
ought  to  be  sedulously  fostered  ;  and  (4)  The  injury  that  would  inure  to  the 
relation  by  the  disclosure  of  the  communications  must  be  greater  than  the 
benefit  thereby  gained  for  the  correct  disposal  of  litigation.^ 

These  four  conditions  being  present,  a  privilege  should  be  recognized ;  and 
not  otherwise.  That  they  are  present  in  most  of  the  recognized  privileges  is 
plain  enough ;  and  the  absence  of  one  or  more  of  them  serves  to  explain 


^  1851,  Wigram,  V.  C,  in  Russell  v.  JBckBoa, 
9  Hare  387, 391  {**  The  role  which  protects  from 
disclosure  confidential  communications  between 
solicitor  and  client,  does  not  rest  simply  upon 
the  confidence  reposed  by  the  client  in  the  so- 
licitor, for  there  is  no  such  rule  in  other  cases 
in  which  at  least  equal  confidence  is  reposed ; 
...  it  seems  to  rest,  not  upon  the  conndence 
itself,  but  upon  the  necessity  of  carrying  it 
out ")  ;  1814,  Phillipps  on  Evidence,  134  ("The 
expediency  of  this  rule  Jof  attorney  and  client] 
must  depend  not  on  the  impropriety  of  violating 
the  conndence  reposed,  but  on  a  consideration 


that  the  collateral  inconvenience,  which  would 
ensue  if  no  such  confidence  were  reposed,  would 
preponderate  over  the  direct  mischief  produced 
by  a  chance  of  the  failure  of  justice  resulting 
from  the  exclusion  of  evidence ' ) ;  1860,  Apple- 
ton  on  Evidence,  167  ("  The  preservation  of  con- 
fidence may  be  right ;  that  will  depend  on  the 
confidence  to  be  encouraged,  and,  being  enconr- 
affed,  to  be  preserved  inviolate.  The  confidence 
should  be  that  between  those  in  the  right, — 
between  those  seeking  no  wrong  and  violating 
no  right,  —  a  confidence  compatible  with  the 
ends  of  justice;  none  other"). 
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why  certain  privileges  have  failed  to  obtain  the  recognition  sometimes  de- 
manded for  them.  In  the  privilege  for  communications  between  Attorney 
and  Client,  for  example,  all  four  are  present ;  and  the  doubt  which  Bentham 
has  raised  as  to  the  policy  of  that  privilege  fixes  upon  the  only  condition 
therein  open  to  dispute,  namely,  the  fourth.  In  the  privilege  for  commu- 
nications between  Husband  and  Wife,  all  four  conditions  are  again  present ; 
and  the  chief  variance  of  judicial  opinion  in  defining  the  privil^e  {i,  e,  in 
holding,  as  some  do,  that  the  protection  extends  to  all  communications, 
or,  as  others  do,  to  confidential  communications  only)  is  due  to  a  question 
as  to  the  fulfilment  of  the  first  condition.  In  the  privileges  for  communi- 
cations between  Jurors  and  between  Informer  and  Government,  the  four 
conditions  are  clearly  present.  In  the  privilege  (denied  at  common  law)  for 
communications  between  Physician  and  Patient,  the  fallacy  of  recognizing 
it  lies  in  the  incorrect  assumption  that  the  second  condition  is  generally 
present  In  the  privilege  (also  denied  at  common  law)  for  communica- 
tions between  Priest  and  Penitent,  the  objection  to  its  recognition  has  prob- 
ably lain  in  a  tacit  denial  of  the  third  condition.  In  the  privilege  (sometimes 
urged)  for  communications  sent  by  telegraph,  the  reluctance  to  recognize  it 
has  apparently  been  due  to  a  perception  that  no  one  of  the  four  conditions 
is  thoroughly  fulfilled.  These  four  conditions  must  serve  as  the  foun- 
dation of  policy  for  determining  all  such  privileges,  whether  claimed  or 
established. 

§  2286.  Snndxy  Confidential  Communications  not  privileged ;  Clerks,  Trus- 
tees, etc.  In  general,  then,  the  mere  fact  that  a  communication  was  made  in 
express  conJideTice,  or  in  the  implied  confidence  of  a  confidential  relation,  does 
not  create  a  privilege.  This  rule  is  not  questioned  to-day.^  No  pledge  of 
privacy,  nor  oath  of  secrecy ,2  can  avail  against  demand  for  the  truth  in  a 
court  of  justice: 

1888,  PameU  Commission's  Proceedings,  103d  day,  Times'  Rep.  pt.  28,  pp.  19  ff.  ;  Mr. 
John  0* Connor y  M.  P.,  once  an  active  Fenian,  was  under  examination  as  to  his  transac- 
tions in  1879  with  various  persons  concerned  in  the  Fenian  brotherhood ;  in  refusing  to 
speak  upon  those  matters,  he  said  in  explanation :  **  I  may  as  well  tell  you  that  I  do  not 
intend  to  admit  to  you  who  were  associated  with  me  in  these  transactions.  I  was  bound 
to  these  people  by  an  obligation  that  they  accepted  in  good  faith,  and  I  am  not  going  to 
betray  them."  .  .  .  Counsel:  "  Did  you  see  Devoy  at  the  end  of  1878  or  the  beginning  of 
1879?"  Witness:  "I  must  decline  to  answer";  Counsel:  "I  submit,  my  lord,  that  I 
have*  a  right  to  press  this  question";  President  Hannen:  *' I  have  explained  several 


*  With  the  foUowing  cases  shoald  be  com- 
pared those  cited  ante^^^  2211-2215,  involving 
disclosares  of  secret  topics,  irrespective  of  com- 
munirations:  1811,  Berkeley  Peerage  Trial,  Sher- 
wood's Abstract,  41  (general  principle) ;  1838, 
Greenlaw  v.  King,  1  Beav.  137,  145  ("persons  in 
the  raost  closely  confidential  relation  are  bound 
to  disclose  communications  made  to  them  ") ; 
1867,  Hopkinson  v.  Burghley,  L.  R.  2  Ch.  App. 
447  (letter  to  defendant,  with  confidential  com- 
munication from  a  third  person,  held  not  privi- 
leged);  1881,  Jessel,  M.  R,  in  Wheeler  v.  Le 
Marchant,  L.  R.  17  Ch.  D.  675,  681  (general 


principle) ;  1897,  Cox  v.  Montague,  24  C.  C.  A. 
364,  78  Fed.  845  (general  principle). 

*  1834,  R  V.  Shaw,  6  C.  &  P.  373  (commu- 
nication under  oath  of  secrecy  to  a  fellow- 
prisoner  in  jail) ;  1836,  R.  t;.  Thomas,  7  id.  346 
(confession  under  a  promise  of  secrecy) ;  1 898, 
Owens  r.  Frank,  7  Wyo.  457,  53  Pac.  282  (com- 
munication made  in  confidence  between  mem- 
bers of  the  Masonic  order).  The  rule  that  a 
confession  obtained  by  fraud  is  nevertheless  ad- 
missible {ante,  §  841)  also  illustrates  the  prin- 
ciple. 
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times  that  these  excuses  which  are  made  for  not  giving  evidence  are  not  for  a  moment 
tenable  in  a  court  of  justice.  That  a  mau  has  bound  himself  by  an  illegal  oath  in  con- 
nection with  an  illegal  association  cannot  of  course  be  recognized  as  an  excuse.  But  we 
have  a  delicate  task  to  perform,  and  I  do  not  propose  at  present  to  take  the  measures 
which  are  in  my  power."  After  a  subsequent  refusal  to  answer  other  questions,  Counsel: 
**  What  is  your  objection  "  ?  Witness :  **  It  is  an  objection  to  break  my  oath.  It  is  a  re- 
gard for  an  obligation  that  I  respect,  even  though  others  may  not  respect  it  '* ;  President 
Hannen:  **  Are  you  a  Protestant  or  a  Roman  Catholic  ?*'  Witness:  "A  Roman  Catho- 
lic *' ;  President  Hannen :  **  Do  you  mean  to  assert  that  your  Church  justifies  a  refusal  to 
give  evidence  on  the  ground  that  you  have  taken  the  illegal  oath  of  an  illegal  society  ?  " 
Witness :  "  I  have  not  studied  the  theology  of  the  matter "  ;  President  Hannen :  *<  Nor 
the  morality  ?  *'  Witness :  '^  I  know  what  my  code  of  honor  is,  my  lord,  and  I  intend  to 
adhere  to  it." 

Accordingly,  a  confidential  communication  to  a  clerh?  to  a  trustee,^  to  a  com- 
mercial agency,^  to  a  banker,^  to  a  Journalist,'^  or  to  any  other  person  not  hold- 
ing one  of  the  specific  relations  hereafter  considered,  is  not  privileged  from 
disclosure.® 

But  this  was  not  always  so.     In  the  trials  of  the  1600s,  the  obligations  of 
honor  among  gentlemen  (and  the  English  bench  and  bar  were  peculiarly 


s  1824,  Webb  t^.  Smith,  1  C.  &  P.  337  (an 
articled  clerk,  held  compellable  to  disclose  a 
matter  learned  in  the  employer's  bosiness, 
but  not  "specially  entrusted  as  a  matter  of 
secrecy  *') ;  1809,  Corps  v.  Robinson,  2  Wash. 
C.  C.  388  (the  bead  clerk  of  the  defendant,  com- 
pelled to  testify  to  confidential  matters;  "it 
nas  never  been  considered  an  objection  which 
the  witness  can  make  ").  Contra :  la.  Code 
1897,  §  4608  (prtTile^  established  for  a  "  stenog- 
rapher or  confidential  clerk  of  any  person,  who 
obtains  snch  information  by  reason  of  his  em- 
ployment"; the  amendment,  which  practically 
abolishes  this,  is  qnoted  post,  §  2292).  Compare 
the  privilege  for  trade  secrets,  i.  e,  for  the  racts 
of  the  business,  as  distingnished  from  communi- 
cations (antet  §  2212). 

*  Jones  V.  Manchester,  qnoted  infra.  Com- 
pare Mr.  J.  Bnller's  two  statements,  qnoted 
tnjra.  Bnt  a  trustee,  so  far  as  identified  with 
a  porti/t  was  privileged  from  discovery,  before 
modem  legislation  :  ante,  §  2218. 

»  1894.  Shauer  v.  Alterton,  151  U.  S.  607, 
€17,  14  Sup.  442. 

•  1826.  Loyd  i;.  Freshfield,  2  C.  &  P.  325, 329 
(clerk  of  a  banker  compelled  to  state  the  figures 
of  a  depositor's  balance);  1897,  Hanuum  v. 
McRae,  17  Ont.  Pr.  567,  18  id.  185  (bank  man- 
ager must  attend  with  the  bank's  books  on 
subpoena ;  even  the  English  statute  allowing  a 
party  to  proTe  them  by  copy  —  quoted  ante, 
f  12*23  —  does  not  create  a  privilege  not  to  dis- 
close the  accounts  of  customers;  though  that 
statute  is  not  in  force  in  Ontario ;  good  opinion 
by  Maclennan,  J.). 

'  1888,  Parnell  Commission's  Proceedings, 
52d  day,  Times'  Kep.  pt.  14,  p.  18  (ruled  tliat  a 
newspaper  had  no  privilege  to  withhold  the 
name  of  a  contributor) ;  1895,  U.  S.  v.  Edwards, 
U.  S.  17.  Shriver,  D.  C,  reported,  with  Senator 
Edmunds'  brief,  in  Smith's  Digest  of  Precedents 
of  Privilege  of  Congress,  1894,  pp.  828,  848, 856 
(**  Such  a  rule  [of  privilege]  would  be  in  viola- 


tion of  a  sound  public  policy  ") ;  1897,  People  v. 
Durrant,  116  CaL  179,48  Pac  75  ('•  Considering 
that  Miss  C.  was  a  newspaper  reporter,  .  .  .  the 
claim  scarcely  merits  comment");  1897,  Ex 
parte  Lawrence,  ib.  298,  48  Pac  124  (reporter's 
refusal  to  disclose  information  to  a  legislative 
committee,  held  improper). 

The  following  enactment,  as  detestable  in 
substance  as  it  is  crude  in  form,  will  probably- 
rematn  uuiqne  :  Md.  St.  1896,  c.  249  ("  No  per- 
son engaged  in,  connected  with,  or  emploved  on 
a  newspaper  or  journal  shaU  be  compefled  to 
disclose  in  any  legal  proceeding  or  trial,  or  be- 
fore any  committee  of  the  Legislature  or  else- 
where, the  source  of  any  news  or  information 
procured  or  obtained  by  him  for  or  published  in 
the  newspaper  on  and  in  which  he  is  engaged, 
connected  with  or  employed  "). 

*  The  following  statutes  are  anomalous: 
Mich.  Comp.  L.  1897,  §§  8612,  8615  (where  an 
unmarried  woman  is  with  child  or  has  '*  lived 
with  a  man  and  has  been  considered  as  his 
wife,"  "  or  for  other  good  reason  .  .  .  deemed  to 
be  sufficient  by  the  judge  of  probate,  desires  to 
keep  the  exact  date  of  the  marriage  a  secret, 
to  protect  the  good  name  of  herself  and  the 
reputation  of  her  family,"  the  probate  judge  may 
issue  "  without  publicity  a  marriage  license, 
and  "  all  knowleage  of  any  facts  "  about  it  com- 
ing to  the  judge,  officials,  physicians,  and  wit- 
nesses "  shaU  be  deemed  to  be  privileged  com- 
munications ") ;  Can.  Rev.  St.  1886,  c.  93,  §  17 
(bridge  company's  return  of  bridge-casualties,  to 
be  privileged  communications) ;  N.  Sc.  Rev.  St. 
1900,  c.  99,  §  307  (railway  company's  returns  of 
casualties,  expenditures,  etc.,  to  be  "  privileged 
communications,  and  shall  not  be  evidence  in 
any  court  whatsoever").  For  a  taxpayer's 
return  of  property  to  the  assessor,  see  post,  §  2374, 
under  the  head  of  communications  to  Govern- 
ment, with  which  perhaps  the  above  Canadian 
statutes  might  be  chissed. 
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dominated  by  that  standard)  were  often  put  forward  as  a  sufficient  ground 
for  maintaining  silence.®  By  the  middle  of  the  1700s  it  seemed  as  though 
this  notion  would  prevail,  at  any  rate  in  certain  worthy  cases.^^  The  same 
point  of  view  is  also  plain  at  that  time  in  the  treatment  of  the  privilege  for 
attorney  and  client,  which  was  then  supposed  to  rest  upon  the  honorable 
obligations  of  the  attorney,  rather  than  upon  objective  considerations  of 
policy  {post,  §  2290).  But  a  stricter  view  of  justice  finally  dominated,  and 
in  the  notorious  Duchess  of  Kingston's  Case  the  older  point  of  view  was 
definitely  abandoned  and  the  new  one  thoroughly  promulgated: 

1776,  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  586;  bigamy;  trial  by  the  House  of 
Lords;  to  prove  the  first  and  disputed  marriage,  the  question  was  asked  of  Lord  Barring- 
ton,  an  old  friend  of  the  accused :  *'  Did  you  ever  hear  from  the  lady  at  the  bar  that  she 
was  married  to  Mr.  llervey  **  ?  Lord  Barrinqton :  **  If  anything  has  been  confided  to  my 
honor,  or  confidentially  told  me,  I  do  hold,  with  humble  submission  to  your  lordships, 
that  as  a  man  of  honor,  as  a  man  regardful  of  the  laws  of  society,  I  cannot  reveal  it." 
Then  the  Duchess  released  Lord  Barrington  from  every  obligation  of  honor ;  and  the 
Solicitor-General,  not  to  be  outdone,  declared  that  he  would  ask  no  more  questions ;  but 
several  lords  insisted  on  their  right  to  continue  the  questioning ;  Lord  Camden :  *'  I  hope 
that  your  lordships,  sitting  in  judgment  on  criminal  cases  —  the  highest  and  most  impor- 
tant that  may  affect  the  lives,  liberties,  and  properties  of  your  lordships  —  that  you  shall 
not  think  it  befitting  the  dignity  of  this  high  Coui't  of  justice  to  be  debating  the  etiquette 
of  honor  at  the  same  time  when  we  are  trying  lives  and  liberties.  My  lords,  the  laws  of 
this  land  —  I  speak  it  boldly  in  this  grave  assembly  —  are  to  receive  another  answer  from 
those  who  are  called  to  depose  at  your  bar,  than  to  be  told  that  in  point  of  honor  and  of 
conscience  they  do  not  think  that  they  acquit  themselves  like  persons  of  that  description 


*  1613,  Countess  of  Shrewshury's  Case,  12 
Rep.  94  (before  a  coancil,  including  the  Chan- 
cellor, Chief  Justices,  and  Chief  Baron ;  the 
Conntess,  bein^  **  required  to  declare  her  knowl- 
edge "  concerning  the  escape  of  Lady  Arabella 
Stuart,  refused,  for  one  reason,  becaose  "she 
had  made  a  rash  vow  that  she  would  not  declare 
anything  in  particular  touching  the  said  points  " ; 
but  she  was  adjudged  in  contempt,  since  "  rash 
and  illegal  vows  make  not  an  excuse  " ;  and  the 
subject's  very  oath  of  allegiance  hinds  her 
"  without  being  demanded,  to  reveal  to  the  king 
what  she  knows  concerning  the  premises,  upon 
which  great  mischief  may  happen  to  the  king 
and  the  realm " ;  pot^sibly  in  a  civil  case  the 
conclusion  might  have  been  different) ;  1673, 
Jones  V.  Conntess  of  Manchester,  1  Ventr.  197 
(the  Earl  of  Manchester,  brother  to  the  plaintiff, 
had  the  key  of  a  box,  held  by  a  stranger,  and 
containing  her  deeds ;  the  box  was  in  court,  but 
the  earl  refused  to  surrender  the  key,  being  a 
trustee  for  his  sister,  claiming  that "  it  would  be 
a  breach  of  the  trust  reposed  in  him,  which  he 
held  sacred  and  inviolable'';  but  Lord  Hale 
told  him,  though  they  could  not  compel  him 
there  to  do  it,  yet  the  law  required  it;  "for 
though  it  is  against  the  duty  of  a  counsellor  or 
solicitor,  etc.,  to  discover  the  evidence  which  he 
who  retains  him  acquaints  him  with,  yet  a 
trustee  may  and  ousht  to  produce  writings, 
etc.").  Lord  Kenyoirs  allusion  (in  Wilson  v. 
Kastall,  4  T.  R.  753,  758)  to  the  testimony  of 
Lord  Howard  against  Lord  Rnssell,  in  1683  (9 
How.  St.  Tr.  611),  as  an  example  of  compelling 


the  revelation  of  confidences,  seems  not  to  be 
founded  on  anything  in  the  report  of  the  trial. 

^®  1676,  Bnlstrod  v.  I^etchmere,  Freem.  Ch.  6 
("  the  Lord  Chancellor  made  it  a  doubt  if  a 
thing  were  revealed  under  the  condition  of 
secrecy  to  one  that  was  not  a  barrister,  whether 
or  no  he  would  oblige  him  to  answer  ") ;  1682, 
I^rd  Grey*s  Trial,  9  How.  St.  Tr.  127,  175  (in- 
formation against  several  persons  for  carrying 
off  and  debauching  Lady  Henrietta  Berkeley; 
Lady  Henrietta  testified  for  the  defendant  ttuit 
she  left  her  parents'  house  voluntarily ;  on  be- 
ing asked  who  was  with  her,  she  answered,  **  I 
shall  not  give  any  account  of  that,  for  I  will  not 
Ijetray  anybody  for  their  kindness  to  me ;  .  .  . 
I  will  not  break  my  vow  to  them  " ;  Mr.  J.  Dol- 
ben :  "  If  they  ask  you  of  anybody  in  the  infor- 
mation, .  .  .  you  mnst  tell  if  it  were  any  of 
them,  but  you  are  not  bound  to  tell  if  it  were 
any  one  else";  L.  Henrietta:  "No,  it  was  none 
of  them");  1722,  Layer's  Trial,  16  id.  93,  245 
(Lord  North  and  Grey  :  "  It  is  a  little  hard  for 
a  man  of  honour  to  betray  conversation,  what 
passed  over  a  bottle  of  wine  in  discourse ;  but 
since  your  lordship  requires  it,  I  must  submit ") ; 
1767,  Duller,  Trials  at  Nisi  Prius,  284  (a  naked 
trust  does  not  disqualify  the  trustee  as  inter- 
ested ;  "  however,  a  trustee  shall  not  be  a  wit- 
ness to  betray  the  trust";  citing  a  ruling  of 
L.  C.  J.  Holt's  that  a  broker  of  offices  should 
not  be  received  to  testify  to  the  occasion  of  giv- 
ing  a  bond,  "  because  it  appeared  he  was  pri- 
vately entrusted  to  make  the  bargain  by  Irath 
parties^  and  to  keep  it  secret "). 
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'when  ihey  declare  what  they  know  ** ;  Duke  of  Richmond :  **  I  do  not  look  on  a  witness  at 
the  bar  to  be  the  witness  of  the  coansel  or  of  the  prisoner,  but  the  witness  of  the  House '' ; 
Lord  Barrington  still  refusing,  the  Lords  adjourned  to  discuss  the  point  of  law,  and  it  was 
announced  to  him  that  *'it  is  the  judgment  of  this  House  that  you  are  bound  by  law  to 
answer  all  such  questions  as  shall  be  put  to  you." 

1777,  Hotham,  B.,  in  HilVs  Trial,  20  How.  St.  Tr.  1362  (to  the  jury,  commenting  on 
the  testimony  of  an  informer  who  disclosed  the  defendant's  secrets)  :  "  The  defendant 
certainly  thought  him  his  friend,  and  he  [the  defendant]  therefore  did  disclose  all  this  to 
him.  Gentlemen,  one  has  only  to  say  further,  that  if  this  point  of  honor  was  to  be  so 
sacred  as  that  a  man  who  comes  by  knowledge  of  this  sort  from  an  offender  was  not  to  be 
at  liberty  to  disclose  it,  the  most  atrocious  criminals  would  every  day  escape  punishment ; 
and  therefore  it  is  that  the  wisdom  of  the  law  knows  nothing  of  that  point  of  honor.  If 
the  man  is  a  legal  witness,  you  are  bound  to  receive  his  testimony,  giving  it,  however^ 
that  weight  only  which  you  think  it  deserves." 

The  "  point  of  honor  "  thus  disappeared  forever  as  a  motive  for  recognizing 
a  privilege.  But  its  expiry  was  undoubtedly  viewed  with  reluctance  by 
many ;  ^^  and  traces  of  its  later  survival  across  the  water  were  to  be  noticed 
for  some  time  thereafter.^ 

§  2287.  Same :  Telegrams.  That  the  relation  between  the  telegram-trans- 
mitter and  the  telegram-sender,  and  the  confidence  of  the  communication 
as  between  them,  are  sufficient  to  establish  a  privilege  against  the  operator's 
disclosure  has  been  supported  by  a  few  distinguished  judicial  names : 

1874,  Bramwell,  B.,  in  the  Stroud  Election  Case,  2  O'M.  &  H.  107,  112 :  « I  really  think 
that  for  the  public  good  there  ought  to  be  no  power  of  compelling  the  production  of  these 
documents,  it  is  the  necessary  consequence  that  persons  who  correspond  by  telegram 
are  obliged  to  repose  confidence  in  the  Crown,  and  I  believe  it  will  be  for  the  public  good 
if  it  is  found  that  that  is  a  confidence  that  the  Crown  cannot  be  compelled  to  violate.  In- 
convenience might  arise  in  many  cases.  It  might  aris^  in  the  case  of  a  confidential  com- 
munication between  attorney  and  client,  or  husband  and  wife ;  therefore  we  must  look  to 
the  general  principle." 

1890,  Cooley,  J.,  Constitutional  Limitations,  6th  ed.,  p.  371,  note:  ''The  telegraph  is 
used  as  a  means  of  correspondence,  and  as  a  valuable  and  in  many  cases  an  indispensable 
substitute  for  the  postal  facilities ;  and  the  communication  is  made^  not  because  the  party 
desires  to  put  the  operator  in  possession  of  facts,  but  because  transmission  without  it  is 
impossible.  It  is  not  voluntary  in  any  other  sense  than  this,  that  the  party  makes  it 
rather  than  deprive  himself  of  the  benefits  of  this  great  invention  and  improvement. 
The  reasons  of  a  public  nature  for  maintaining  the  secrecy  of  telegraphic  communication 
are  the  same  with  those  which  protect  correspondence  by  mail ;  and  though  the  operator 
is  not  a  public  officer,  that  circumstance  appears  to  us  immaterial.  He  fulfils  an  impor- 
tant public  function  ;  and  the  propriety  of  his  preserving  inviolable  secrecy  in  regard  to 
communications  is  so  obvious  that  it  is  common  to  provide  statutory  penalties  for  dis- 
closure. If  on  grounds  of  public  policy  the  operator  should  not  voluntarily  disclose,  why 
do  not  the  same  considerations  forbid  the  Courts  compelling  him  to  do  so  ?  ''  ^ 


"  1792,  Wilson  v.  Rastall,  4  T.  R.  753,  759 
(Bailer,  J. :  "  The  privilege  is  confined  to  the 
cases  of  counsel,  solicitor,  and  attorney ;  ...  it 
is  indeed  hard  in  many  cases  to  compel  a  friend 
to  disclose  a  confidential  conversation;  and  I 
should  be  glad  if  by  law  sach  evidence  coald 
be  excluded  "). 

"  1782,  Morris  v.  Vanderen,  1  DalL  64  (testi- 
mony of  a  clerk,  who  acted  as  scrivener  of 
deeds  for  his  employer,  offered,  but  withdrawn 
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on  objection  made);  1792,  Mills  v.  Griswold,  1 
Root  383  ("what  the  defendant  bad  told  him  in 
confidence,"  held  subject  to  disclosure ;  the  dis- 
tinction being  between  "  communications  which 
are  voluntary  "  and  those  which  are  "  necessary 
in  the  course  of  business,  as  of  a  client  to  his 
attorney");  1796,  Calkins  v.  Lee,  2  id.  363 
(similar). 

^  See  also  the  learned  jurist's  more  elaborate 
exposition  in  his  article  (1879)  on  Inviolability 
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These  arguments  have  been  adequately  met  in  the  following  passages : 

1869,  Dublin  Election  Case,  1  O'M.  &  H.  270,  271 :  <'  Mr.  Sanger,  the  telegraph-offioer, 
'when  called  as  a  witness  to  produce  the  telegrams,  said,  *  My  lord,  before  I  produce  these 
telegrams,  I  must  object  to  their  production.  We  have  always  looked  upon  a  tele- 
gram as  sacred,  and  we  think  that  this  decision  of  your  lordship  will  shake  the  conii- 
deuce  of  the  public  in  the  telegraph.'  Mr.  Justice  Eeogh  said  that  the  opinion  of 
the  telegraph  company  as  to  this  could  make  no  difference.  Tlie  telegrams  were  pro- 
duced. .  .  .  Mr.  Justice  Keogh  in  his  judgment  said  further  as  to  this :  '  Telegrams  are 
nothing  but  electric  letters,  written  by  the  candidates  or  their  agents  to  electors.  If  such 
letters  were  in  the  pockets  of  the  electors,  or  if  copies  of  them  were  in  desks  of  the  can- 
didates, the  petitioners  of  course  would  have  a  right  to  insist  upon  their  production ; 
and  there  is  no  reason  why,  because  they  are  transmitted  along  a  wire  instead  of  being 
written  on  paper  with  pen  and  ink,  they  should  have  any  greater  protection.'  " 

1851,  Kingy  P.  J.,  in  Henislaw  y.  Freedman,  2  Pars.  £q.  Gas.  274 :  *'If  we  adopt  this 
[alleged]  construction  of  the  law,  the  telegraph  may  be  used  with  the  most  absolute 
security  for  purposes  destructive  to  the  well-being  of  society,  —  a  state  of  things  render- 
ing its  absolute  usefulness  at  least  questionable.  The  correspondence  of  the  traitor,  the 
murderer,  the  robber,  and  the  swindler,  by  means  of  which  their  crimes  and  frauds  could 
be  the  more  readily  accomplished  and  their  detection  and  punishment  avoided,  would 
become  things  so  sacred  that  they  never  could  be  accessible  to  the  public  justice,  however 
deep  might  be  the  public  interest  involved  in  their  production.  For  the  result  of  the 
principle  contended  for  is  that  the  seal  of  secrecy  is  placed  on  all  telegraphic  communica- 
tions, as  well  in  courts  of  justice  as  elsewhere,  and  that  they  are  to  be  classed  with  privi- 
leged communications,  such  as  those  between  husband  and  wife,  counsel  and  client.  .  .  . 
The  law  is  jealous  of  extending  the  circle  of  persons  excused  or  interdicted  from  giving 
testimony.  Parents  are  required  to  testify  against  children,  children  against  parents, 
brothers  against  brothers,  friends  against  friends.  Communications  by  letter,  made 
under  the  deepest  obligations  of  friendship,  affection  or  honor,  still  must  be  produced,  if 
deemed  necessary  to  the  ascertainment  of  the  truth  and  the  administration  of  justice  by 
the  public  tribunals.  To  this  great  end  of  social  organization,  all  secondary  causes  are 
required  to  give  way."  ^ 

1879,  Mr.  Henry  Hitchcock^  in  The  Inviolability  of  Tdegranu,  5  South.  L.  Rev.  N.  s.  473, 
491:  **  The  offence  which  this  section  [of  the  postal  statutes]  proscribes  is  not  the  dis- 
closure of  the  contents,  nor  even  primarily  the  opening  or  reading  of  private  letters.  It 
consists  in  taking  out  of  the  mail,  before  its  delivery  to  the  person  to  whom  directed, 
any  letter,  postal-card,  or  packet.  ...  It  is  evident,  tiierefore,  that  the  intent  and  policy 
of  the  postal  statutes  is  to  protect  and  assure,  not  so  much  the  secrecy  of  private  corre- 
spondence, as  the  due  fulfilment  of  a  trust  voluntarily  undertaken  by  the  government  in 
respect  of  its  safe  and  prompt  delivery.  It  has  undertaken  this  mode  of  serving  the 
public,  and  invites  the  public  confidence  in  such  service  ;  therefore  it  will  punish  any 
violation  of  the  confidence  so  invited,  any  interference  with  its  execution  of  that  trust, 
not  sanctioned  by  law.  But,  in  respect  of  telegrams  transmitted  by  private  companies, 
the  United  States  have  undertaken  no  trust  or  duty,  nor  invited  any  confidence  whatever. 
The  p>ostal  statutes,  therefore,  not  only  do  not  protect  the  secrecy  of  telegrams,  directly 
or  by  intendment,  but  they  are  founded  on  reasons  which,  so  far  as  the  government  is 
concerned,  furnish  no  argument,  even  by  analogy,  for  their  protection.  .  .  .  The  argu- 
ment from  the  confidential  character  of  telegrams  as  between  the  parties  to  them,  and 
the  expressed  or  implied  pledge  of  secrecy  by  the  telegraph  companies,  is  still  less  satis- 
factory. It  assumes  that  the  law  respects  as  privileged,  without  regard  to  their  contents 
or  relevancy  to  the  pending  issues,  all  communications  which  the  parties  to  them  intend 

« 

of  Telegraphic  Correspondence,  18  Amer.  Law     C.  J.,  in  State  v.  Litchfield,  58  Me.  267,  270 
Res.  N.  s.  65.  (1870). 

'  Similar  reasoning  is  used  by  Appleton, 

3190 


SS  2285-2287]      SUNDRY  CONFIDENCES;    TELEGRAMS.  §2287 

^hall  be  secret  or  confidential.  It  mast  amount  to  this,  or  to  nothing.  But  it  is  perfectly 
well  settled  that  no  communication^  however  confidential,  or  growing  out  of  personal, 
social,  or  business  relations  however  intimate,  is  for  that  reason  protected  from  disclosure 
on  the  witness-stand,  unless  it  fall  within  one  of  the  special  and  Umited  classes  which  the 
law  its^  makes  privileged  for  reasons  of  public  policy.  In  truth,  all  these  arguments 
amount  simply  to  the  claim  that  private  telegraphic  messages,  cu  such^  without  reference 
to  their  contents,  constitute  a  new  class  of  privileged  communications.  .  .  .  How  can  it 
be  said  that  if  A,  wishing  to  communicate  with  B,  chooses  to  transmit  his  thoughts  by 
electric  telegraph  instead  of  by  oral  or  written  message,  he  thereby  creates  or  enters 
into  a  relation  with  B  which  it  is  the  paramount  interest  of  society  itself  to  protect,  by 
making  privileged  and  inviolable  every  communication  transmitted  in  that  manner,  with- 
out reference  to  its  contents,  even  at  the  expense  of  the  regular  administration  of  justice? 
Such  a  rule,  if  prescribed  at  all,  must  be  uniform ;  every  communication  sent  by  tele- 
graph must  be  privileged,  as  is  every  communication  between  attorney  and  client,  or  hus- 
band and  wife.  But  why  should  a  given  message,  which,  if  orally  communicated  or 
delivered  through  the  mail,  would  be  subject  to  compulsory  disclosure,  become  a  privi- 
leged communication  if  sent  by  telegraph  ?  This  would  be  discriminating,  not  in  the 
interest  of  the  parties  concerned,  or  of  society  at  large,  but  of  the  business  of  the  tele- 
graph companies.  Public  policy,  in  respect  of  what  communications  shall  be  privileged, 
has  nothing  to  do  with  the  mode  of  their  transmission,  nor  with  the  motive  of  its  selec- 
tion, nor  with  the  desire  of  either  or  both  parties  for  secrecy,  but  solely  with  the  conse- 
quences to  society  at  large  of  permitting  or  prohibiting  their  disclosure  in  aid  of  justice. 
In  order,  therefore,  to  support  the  claim  that  telegraphic  messages,  as  such,  should  be 
held  privileged  communications,  it  must  be  shown  that  unless  they  are,  the  electric 
telegraph  cannot  be  generally  made  available  as  a  medium  of  communication,  and  also 
that  this  consequence  would  be  more  injurious  to  society  than  the  denial  to  the  Courts  of 
this  means  of  attaining  the  truth.  But  the  former  proposition  is  untrue,  as  experience 
demonstrates ;  and  as  to  the  latter,  the  unquestionable  danger  of  abuse  is  to  be  met  by 
applying,  not  by  perverting,  sound  legal  principles.  On  the  other  hand,  the  immensely 
increased  ^ilities  for  crime,  and  the  grave  obstructions  to  public  justice  which  would 
result  from  placing  telegraphic  messages,  as  such,  on  the  list  of  privileged  communica- 
tions, are  forcibly  stated  by  the  Court  in  the  cases  already  cited,  of  the  State  v.  Litchfield 
«nd  Henislaw  v.  Freedman." 

A  sufficient  answer,  when  all  is  said,  to  those  who  advocate  this  privilege,  is 
that  the  very  first  condition  of  a  privilege  {ante,  §  2285)  is  lacking,  namely, 
the  intention  to  keep  the  message  secret  in  the  hands  of  the  transmitter. 
It  is  given  to  him  for  the  sole  purpose  of  being  delivered  to  some  one  else ; 
and  that  some  one  else  is  not  only  compellable  to  disclose  it  in  court,  but  (for 
aught  that  appears)  may  freely  and  honorably  publish  it  to  others  at  any 
time.  In  short,  there  is  no  ultimate  and  absolute  confidentiality  in  a  tele- 
gram, but  only  a  mediate  and  relative  secrecy.  Since  the  law  need  not 
respect  its  privacy  in  its  ultimate  state,  there  is  no  reason  for  respecting 
the  intermediate  stage.  Were  the  telegram  addressed  to  an  attorney,  in 
whose  hands  it  would  become  privileged,  the  situation  would  be  different ; 
but  there  the  doctrine  of  agency,  as  applied  to  the  client's  privilege,  suffices 
to  protect,'  without  creating  a  new  privilege. 

In  England,  the  privilege  for  telegrams  was  at  first  repudiated,^  but  after 

*  Post,  §  2301.  vate  company) ;  Bridgewater  Case,  ib.  112, 114 ; 

*  1869,  Coventry  Case,  1  0*M.  &  H.  97,  104     Dublin  Election  Case,  ib.  270,271  (same;  quoted 
(privilege  denied  for  telegrams  sent  by  a  pri-     tupra). 
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the  Government's  assumption  of  telegraphic  service  in  1868/  it  was  for  a 
while  conceded.*  Sabsequently,  this  attitude  was  abandoned,  and  now  no 
privilege  appears  to  be  recognized.^  In  Canada  and  the  United  States,  no 
Court  has  yet  given  any  recognition  to  the  privilege.' 

It  may  be  added  that  precisely  the  same  considerations  apply  to  the  trans- 
mission of  messages  by  Utter-post.  But  the  Grovemmental  conduct  of  that 
service  has  seemed  to  complicate  that  question,  and  it  can  better  be  con- 
sidered in  connection  with  the  privilege  for  other  communications  to  the 
Grovemment  (post,  §  2375). 


•  1868.  St.  81  k  82  Vict  c.  110,  §  20  (foi^ 
bids  difldoflare  of  telegraniB  bj  officials) ;  1869, 
8t.  32  &  33  Vict.  c.  73,  §  23  (proWdes  that 
nothing  shaU  lelieye  an  officer  of  the  poet  from 
any  liability  which  before  existed  for  teleg^ph 
company  to  produce  communications  in  a  conrt 
of  law  when  duly  reqnired). 

•  1874,  Tannton  Caae,  2  id.  16,  72;  Stroud 
Case,  ib.  107,  110  (production  not  required, 
partly  because  of  lack  of  power,  because  the 
documents  "  are  in  the  custody  of  her  Bifajesty," 
and  partly  because  of  policy ;  quoted  nLpra) ; 
Bolton  Case,  ib.  138,  140  (here  required  only 
because  the  contents  had  been  otherwise  dis- 
closed). 

V  1880,  Harwich  Case,  8  O'M.  &  H.  61,  62, 
44  L.  T.  N.  s.  187  (Lush,  J.,  treated  the  Bolton 
case  as  OFerrnling  the  prior  two,  and  thought 
that  when  the  Le^slature  "transferred  the 
telegraphs  to  the  rost-Office,  they  intended 
that  the  public  should  be  just  as  well  off  as 
ther  were  before") ;   1881,  /2e  Smith,  L.  K.  Ir. 

7  Cfh.  D.  286  (order  for  production  of  telegrams 
by  the  Post-Office  authorities,  j^ranted). 

•  Can.:  1861,  Re  New  York,  Newf.  &  L. 
Tel.  Co.,  2  Morris  Newf.  575  (telegraphic  mes- 
sages in  the  hands  of  the  operator  are  not  privi- 
leged, in  spite  of  his  oatn  under  the  statute 
forbidding  disclosure) ;    1862,  WaddeU's  Case, 

8  Jur.  N.  s.  181  (Newfoundland  ;  telegraph  ope- 
rator, not  priFileged  from  disdosini^  dispatches, 
eren  under  a  statute  forbidding  their  wilful  dis- 
closure) ;  1888,  Re  Dwight  v.  Macklam,  15  Out. 
148,  154  (careful  opinion  by  Boyd,  C.) ;  1870, 
Leslie  v.  Henrey,  15  Low.  Can.  Jur.  9  ja  tele- 

Saph  company  is  not  privileged  to  withhold 
{patches  received,  in  spite  of  a  statute  for- 
bidding disclosure;  "the  right  of  this  third 
party  to  compel  the  disclosure  of  all  facts  b^mr- 
Ing  on  the  subject-matter  of  the  scut  takes  pre- 


cedence, for  the  time,  of  the  general  right,, 
subject  to  the  law's  limitations,  which  belonga 
to  ererj  man  to  prerent  his  private  affairs  being; 
enquired  into  by  others  **)  ;  U,  S. :  1880,  Wooda 
V.  Miller,  55  la.  168,  7  N.  W.  484  (a  statute  pro- 
hibiting the  disclosure  of  telegraphic  messages 
does  not  preyent  their  production  as  evidence 
under  an  order  of  court) ;  1 870,  State  v.  Litch- 
field, 58  Me.  267  (a  telegraph  company  is  not 
privileged  to  withhold  dispatches  received); 
1880,  Kx  j^rU  Brown,  72  Mo.  83,  91  (telegrams 
in  possession  of  a  telegraph  company,  not  privi- 
leged); 1851,  Henislaw  v.  Freedman,  2  JPaxs. 
£q.  Cas.  274,  Pa.  Com.  PI.  (a  telegraph  com- 
pany held  not  privileged  to  withhold  messages 
received  by  it,  eyen  under  a  statute  expressly 
forbidding  its  operators  to  disclose  dispatches 
without  the  consent  of  sender  or  receiyer; 
quoted  supra)  \  1876,  Kehoe's  Trial  (Molly 
Magnires),  Pa.,  West's  Rep.  128  (statute  con- 
strued not  to  privilege  telegrams);  1876,  Dec 
20,  Louisiana  Elections,  Congressional  Record, 
44th  Cong.  2d  seas.  yol.  5,  pt.  2,  pp.  325-^330 
(the  House  adopted  the  following  resolution: 
"  That  there  is  nothing  in  the  law  rendering  s 
communication  transmitted  by  telegraph  any 
more  privileged  than  a  communication  made 
orally  or  in  any  other  manner  whatever ") ; 
1877,  Barnes'  Case,  ib.  pp.  452-455, 602-608, 678, 
694  (rule  applied  to  exiiorce  production  of  tele- 
erams  in  the  hands  of  a  telegraph  operator  at 
Kew  Orleans) ;  1882,  U.  S.  v.  Hunter,  15  Fed. 
712  (relevant  telegrams  must  be  produced); 
1874,  National  Bank  v.  National  Bank,  7  W. 
Va.  544,  546  (telegraph  company  not  privileged 
to  withhold  telegrams  from  defendant;  the 
whole  privilege  repudiated). 

A  stotute  rorbidding  disclosure  unless  **  law- 
fully directed"  (e.g,  CtOL  Rev.  St.  1886,  c  134» 
{  3)  obyiously  does  not  create  a  privilege. 
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CHAPTER   LXXX. 

{2290.  History  of  the  PriTilege. 

1 2291.  Policy  of  the  Privileffe. 

§  2293.  Genezal  Principle;  Statutory  Defini- 

tiODB. 
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§  2290.  History  of  the  Privilege.    The  history  of  this  privilege  goes  back 
to  the  reign  of  Elizabeth^  where  it  ahready  appears  as  unquestioned ;  ^  and  it 

^  1577,  Herd  v.  Lovelace,  Cary  88  (solicitor     1580,  Dennis  v.  Codrington,  ib.  148  (on  a  mo- 
ezempted  from  examination  touching  the  cause)  ;     tion  to  examine  one  Oldsworth,   ''touching  a 
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is  therefore  the  oldest  of  the  privileges  for  confidential  communications.  In- 
asmuch as  the  testimony  of  witnesses  (in  the  modem  sense)  did  not  come  to 
be  a  common  source  of  proof  in  jury  trials  till  the  early  1500s  (arUe,  §  1364), 
and  as  testimonial  compulsion  does  not  appear  to  have  been  generally  au- 
thorized until  the  early  part  of  Elizabeth's  reign  {ante,  §  2190),  it  would 
seem  that  the  privilege  could  hardly  have  come  much  earlier  into  existence ; 
for  there  could  have  been  but  little  material  for  its  application.  It  thus 
appears  to  have  commended  itself,  at  the  very  outset,  as  a  natural  exception 
to  the  then  novel  right  of  testimonial  compulsion. 

But  the  theory  of  its  exclusion,  in  those  days,  was  very  different  from  that 
of  modem  times.  It  was  an  objective,  not  a  subjective  one,  —  a  considera- 
tion for  the  oath  and  the  honor  of  the  attorney,  rather  than  for  the  ap- 
prehensions of  his  client  How  significant  the  **  point  of  honor  "  was,  until 
the  end  of  the  1700s,  in  almost  securing  other  exemptions  from  testimonial 
disclosure,  has  been  already  seen  {ante,  §  2286).  Clearly  the  attorney  and 
the  barrister  are  under  a  solemn  pledge  of  secrecy,  not  less  binding  because  it 
is  implied  and  seldom  expressed.  "  The  first  duty  of  an  attorney,"  it  has  been 
said,  "  is  to  keep  the  secrets  of  his  clients."  '  If  the  **  point  of  honor  "  was 
to  be  recognized  at  all  as  a  ground  for  exemption,  then  surely  the  attorney 
fell  within  this  exemption.  And  no  doubt  this  was,  in  the  beginning,  and  so 
long  as  any  countenance  was  given  to  that  general  doctrine,  the  theory  of  the 
attorney's  exemption. 

That  doctrine,  however,  finally  lost  ground,  and  by  the  last  quarter  of  the 
1700s,  as  already  noticed  (ante,  §  2286),  was  entirely  repudiated.  The  judicial 
search  for  truth  could  not  endure  to  be  obstructed  by  a  voluntary  pledge  of 
secrecy ;  nor  was  there  any  moral  delinquency  or  public  odium  in  breaking 
one's  pledge  under  force  of  the  law.  Doubtless  the  attorney's  exemption 
would  have  fallen  at  the  same  time  with  the  others  of  like  origin,  had  not  a 
new  theory,  ample  to  sustain  and  even  to  enlarge  it,  by  that  time  come  to  be 
recognized  That  new  theory  looked  to  the  necessity  of  providing  subjectively 
for  the  client's  freedom  of  apprehension  in  consulting  his  legal  adviser  (post, 
§  2291),  and  proposed  to  assure  this  by  removing  the  risk  of  disclosure  by 
the  attorney  even  at  the  hands  of  the  law.    The  new  theory  begins  to  appear 


matter  in  Tariance,  wherein  he  hath  been  of 
counsel,  it  is  ordered  he  shaU  not  be  compelled 
by  sabpcena  or  otherwise  to  ba  examined  upon 
any  matter  concerning  the  same,  wherein  he  the 
said  Mr.  Oldsworth  was  of  counsel,  either  by  the 
indifferent  choice  of  both  parties  or  with  either 
of  them  by  reason  of  any  annuity  or  fee  ") ;  1580, 
Kelway  v.  Eel  way,  ib.  127  (solicitor  of  plaintiff 
to  be  examined  for  defendant,  '*  upon  any  inter- 
rogatory which  shall  not  be  touching  the  secrecy 
of  the  title  or  of  any  other  matter  which  he 
knoweth  as  solicitor  only  ") ;  1642,  Onbie'sOase, 
March  pi.  136  (''a  lawyer  who  was  of  counsel 
may  be  examined  upon  oath  as  to  the  matter  of 
agreement,  not  to  the  validity  of  an  assurance, 
or  to  matter  of  counsel "  ;  1654,  Roll,  C.  J.,  in 
Waldron  v.  Ward,  Style  449  (''  He  is  not  bound 


to  make  answer  for  things  which  may  disclose 
the  secrets  of  Us  dyent's  cause  ") ;  1664,  Sparke 
V,  Middleton,  1  Eeb.  505  (counsel  required  in 
testifying  to  tell  only  "  such  things  as  he  either 
knew  before  he  was  of  counsel  or  that  came  to 
his  knowledge  since  by  other  persons  ") ;  1673, 
Legard  v.  Foot,  Rep.  temp.  Finch  82  (attorney 
privileged)  ;  1693,  Anon.,  Skinner  404  (counsel 
privileged). 

A  few  other  rulings  of  the  1600s  will  be 
found  in  the  ensuing  sections. 

«  1886,  Gaselee,  J.,  in  Taylor  v,  BUcklow, 
8  Ring.  N.  C.  249.  This  conservative  character 
is  said  to  have  been  the  original  of  Dickens' 
judicial  fossil,  Mr.  Justice  Stareleigh,  who  pre- 
sided in  Bardell  v.  Pickwick. 
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in  the  early  1700s,  coexists  with  the  older  one  for  half  a  century,*  and  then, 
npon  the  latter's  disappearance,  begins  for  the  first  time  to  be  much  dwelt 
npon  and  thoroughly  developed.  One  consequence  of  this  tardy  origin  was 
that  the  detailed  rules  of  this  privilege  (oldest  though  it  really  was)  were 
still  in  the  formative  stage  in  the  first  half  of  the  1800s.  Another  and 
most  unfortunate  one  was  that,  by  reason  of  the  inconsistency  of  the  two 
theories,  in  some  of  their  practical  applications,  the  older  notion,  so  far  as  rep- 
resented in  precedents,  struggled  along  for  some  time  by  the  side  of  the  newer 
one,  like  two  powerful  streams  debouching  into  the  same  channel ;  and  until 
the  domination  of  the  newer  one  was  finally  established  throughout  its  boun- 
daries, a  turbid  and  confused  volume  of  rulings  abounded.  Probably  in  no 
rule  of  evidence  having  so  early  an  origin  were  so  many  points  still  unsettled 
until  the  middle  of  the  1800s. 

The  history  of  the  changes  of  detailed  rule  that  were  made  necessary  by 
the  supervention  of  the  newer  theory  can  better  be  followed  under  their 
separate  heads.  But  it  is  worth  while  to  sum  up  here  the  chief  marks  of 
difference.  (1)  In  the  first  place,  under  the  original  theory,  the  privilege 
did  not  at  all  exempt  the  client  himself.  The  pledge  of  secrecy  had  not  been 
taken  by  him,  and  therefore  the  "  point  of  honor "  was  not  his  to  make.* 
This,  to  be  sure,  was  a  consequence  of  little  practical  moment,  except  in 
answering  a  bill  of  discovery  in  chancery ;  for  all  through  that  period  the 
party  was  privileged  in  common-law  courts  from  testifying  in  the  trial 
of  civil  cases  (a7^^,  §  2217).  As  the  newer  theory  developed,  the  client 
began  to  be  exempted  from  making  discovery  of  communications  relating 
to  the  very  case  at  bar;  but  in  this  stage  the  matter  still  stood  as  late 
as  the  first  quarter  of  the  1800s.^  Even  up  to  that  period  it  had  to  be 
insisted  from  the  bar  that  "  the  privilege  is  that  of  the  client  and  not  of  the 
attorney."  The  earliest  judicial  pronouncement  in  this  form  appears  to  have 
been  made  before  1700 ;  ^  but  it  passed  unheeded.  Mr.  Jtistice  BuUer,  about 
1767,  repeats  that  **  it  is  the  privilege  of  the  client  and  not  of  the  counsel 
or  attorney,"  but  complains  that ''  it  is  mistaking  it  for  the  privilege  of  the 
witness  that  has  sometimes  led  judges  into  the  suffering  of  such  a  witness  to 
be  examined."  ^  Then,  when  Lord  Eldon,  in  1801,  declares  it  to  be  "  the 
privilege  of  the  client  and  the  public,"  ®  the  new  theory  begins  to  bear  f ruit.® 


'  The  foUowing  passage  shows  the  mingling 
of  the  two:  Ante  1726,  Gilbert,  Evidence, 
136 :  "  After  the  retainer,  they  are  considered 
as  the  same  person  with  their  clients,  and  are 
trusted  with  their  secrets,  which  without  a 
breach  of  confidence  cannot  be  revealed,  and 
without  sach  sort  of  confidence  there  could  be 
no  trust  or  dependence  on  any  man,  nor  any 
transacting  of  affairs  by  the  ministry  or  media- 
tion of  another ;  and  therefore  the  law  in  this 
case  maintains  such  sort  of  confidence  inviolable." 

«  Post,  §  2321. 

*  Post,  §  2294.  The  mnch-cited  opinion  in 
Greenough  o.  Gaskell,  in  1883,  which  to-day 
seems  to  declare  nothing  but  commonplaces, 


was  in  that  generation  a  leading  case  because  of 
its  bearing  on  this  stage  of  development. 

•  L.  C.  J.  North,  in  Lea  v.  Wheatley,  1679, 
cited  in  20  How.  St  Tr.  574,  note. 

V  Trials  at  Nisi  Prius,  284. 

»  Wright  V,  Mayer,  6  Ves.  Jr.  281. 

*  The  persistence  of  the  older  notion  is  seen 
as  late  as  1826  ;  Alexander,  0.  B.,  in  Preston  v. 
Carr,  1  Y.  &  J.  176,  178  :  **  I  cannot  accede  to 
the  proposition  which  has  been  contended  for, 
that  the  privilege  of  an  attorney  is  the  privilege 
of  the  client,  to  the  extent  that  the  client  him- 
self may  avail  himself  of  that  privilege  to  avoid 
discovering  communications  which  ^ve  passed 
between  him  and  his  solicitor." 
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(2)  In  the  next  place,  the  attorney's  exemption  was  by  the  original  theory 
limited  to  communications  receiyed  since  the  beginning  of  the  litigation  at 
bar  and  for  its  purposes  only.  The  point  of  honor  would  protect  him  thus 
far;  but  it  was  gradually  falling  into  disfavor  as  the  1700s  progressed  (ante, 
§  2286),  and  it  would  not  be  recognized  further  than  could  be  helped. 
"When  the  cause  is  ended,"  says  Chief  Baron  Bowes  in  1743,  "he  is  then 
only  to  be  considered,  with  respect  to  his  former  employer,  as  one  man  to 
another ;  and  then  the  breach  of  trust  does  not  fall  within  the  jurisdiction  of 
this  Court ;  for  the  Court  can't  determine  what  is  honor,  but  what  is  law."  '^ 
Under  the  influence  of  the  newer  theory,  an  extension  of  the  attorney's 
exemption  of  course  took  place,  to  include  communications  made,  first, 
during  any  other  litigation,^  next,  in  contemplation  of  litigation,  next,  during 
a  controversy  but  not  yet  looking  to  litigation,  and,  lastly,  in  any  consultation 
for  l^al  advice,  wholly  irrespective  of  litigation  or  even  of  controversy. 
But  this  gradual  extension  occupied  (in  England,  at  least)  nearly  a  hundred 
years  of  judicial  annals ;  and  the  shackles  of  the  earlier  precedents  were  not 
finally  thrown  off  until  the  decade  of  1870.^  (3)  It  followed  also,  under  the 
original  theory,  that  the  privilege  could  be  waived  by  the  aitomey.  Since 
only  the  attorney's  honor  is  involved,  the  Court  would  not  always  attempt 
to  judge  its  standards  or  to  enforce  them,  if  the  attorney  himself  was 
willing  to  risk  his  conscience  and  his  reputation.  "  The  Court  can't  deter- 
mine what  is  honor,"  said  Chief  Baron  Bowes,  in  1743.^  Sir  John  Strange, 
Master  of  the  RoUs,  a  decade  later,^^  when  pressed  to  exclude  an  attorney's 
deposition,  "  who  ought  not  to  betray  the  secrets  of  their  clients,"  left  it  to 
the  attorney  to  do  as  he  pleased ;  "  it  is  a  very  right  rule ;  but  as  he  himself 
has  not  objected  to  it,  the  Court  has  nothing  to  do  with  it."  Such  liberty, 
no  doubt,  was  seldom  exercised  by  attorneys ;  but  they  clearly  had  it,  under 
the  older  theory ;  and  this  also  took  some  time  in  disappearing. 

It  is  plain,  then,  that  the  newer  theory  met  the  older  one  at  several  points 
of  conflict ;  and  it  is  no  wonder  that  the  development  of  the  new  and  the 
ousting  of  the  old  came  to  be  a  process  of  many  decades,  and  brought  a 
residuum  of  trouble  and  confusion  into  the  precedents  of  the  1800s. 

§  2291.  Fclloy  of  the  Privilege.  The  policy  of  the  privilege  has  been 
plainly  grounded,  since  the  latter  part  of  the  1700s,  on  subjective  considera- 
tions. In  order  to  promote  freedom  of  consultation  of  legal  advisers  by 
clients,  the  apprehension  of  compelled  disclosure  by  the  legal  advisers  must 
be  removed ;  and  hence  the  law  must  prohibit  such  disclosure  except  on  the 
client's  consent     Such  is  the  modern  theory.    In  short,  all  four  of  the  ele- 

^  Annesley  v.  Auglesea,  17  How.   St.   Tr.  "  In  1873,  in  Minet  v.  Morgan,  L.  R.  8  Ch. 

1229.  361,  366,  L.  0.  Selborne  said,  in  commenting 

"•  The  cases  of  DnBarr^   v.  Livette,  Peake  on  counsers  citation  of  the  earlier  rulings,  **The 

N.  P.  77  (1791)  and  Wilson  v.  Rastall,  4  T.  B.  law  has  now  attained  to  a  footing  which  made 

753  (1792)  seem  to  have  been  the  first  to  recog-  me  a  little  surprised  to  hear  the  matter  reopened 

nize  this.     Wilson  v.  Rastall  is  another  of  the  now." 

cases  which  meant  a  great  deal  to  their  gen-  ^  Quoted  supra. 

eration,   but  are  now  landmarks  of  forgotten  ^*  Winchester  r.  Foumier,  2  Yes.  Sr.  445, 

struggles.  447. 
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ments  already  noted  (ante,  §  2285)  as  essential  to  such  a  privilege  are  here 
deemed  to  exist.  The  policy  has  been  expounded  and  defended  from  all 
points  of  view  in  the  following  passages: 

1743,  Annesley  v.  Earl  of  Anf/lesea,  17  How.  St.  Tr.  1225;  Mr.  Recorder  (arguing  for 
the  privilege)  :  **  My  lord,  formerly  persons  appeared  in  court  themselves ;  but  as  business 
multiplied  and  became  more  intricate  and  titles  more  perplexed,  both  the  distance  of 
places  and  the  multiplicity  of  business  made  it  absolutely  necessary  that  there  should  be 
a  set  of  people  who  should  stand  in  the  place  of  suitors,  and  these  persons  are  called 
attornios.  Since  this  had  been  thought  necessary,  all  people  and  all  court8  have  looked 
upon  that  confidence  between  the  party  and  attorney  to  be  so  great  that  it  would  be  de- 
structive to  all  business  if  attomies  were  to  disclose  the  business  of  their  clients.  In  many 
cases  men  hold  their  estates  without  titles ;  in  others,  by  such  titles,  that  if  their  deeds 
could  be  got  out  of  their  hands,  they  must  lose  their  fortunes.  When  persons  become  pur- 
chasers for  valuable  considerations,  and  get  a  deed  that  makes  against  them,  they  are  not 
obliged  to  disclose  whether  they  have  that  deed.  Now,  if  an  attorney  was  to  be  exam- 
ined in  every  case,  what  man  would  trust  an  attorney  with  the  secret  of  his  estate,  if  he 
should  be  permitted  to  offer  himself  as  a  witness  P  If  an  attorney  had  it  in  his  option  to 
be  examined,  there  would  be  an  entire  stop  to  business ;  nobody  would  trust  an  attorney 
with  the  state  of  his  affairs.  The  reason  why  attornies  are  not  to  be  examined  to  any- 
thing relating  to  their  clients  or  their  affairs  is  because  they  would  destroy  the  confidence 
that  is  necessary  to  be  preserved  between  them.  This  confidence  between  the  employer 
and  the  person  employed,  is  so  sacred  a  thing,  that  if  they  were  at  liberty,  when  the  pres- 
ent cause  was  over  that  they  were  employed  in,  to  give  testimony  in  favour  of  any  other 
person,  it  would  not  answer  the  end  for  which  it  was  instituted.  The  end  is,  that  persons 
with  safety  may  substitute  others  in  their  room ;  and  therefore  if  you  cannot  ask  me,  you 
cannot  ask  that  man ;  for  everything  said  to  him,  is  as  if  I  had  said  it  to  myself,  and  he 
is  not  to  answer  it."  MourUeney,  B. ;  "  Mr.  Recorder  hath  very  properly  mentioned  the 
foundation.  .  .  .  that  an  increase  of  legal  business,  and  the  inabilities  of  parties  to  trans- 
act that  business  themselves,  made  it  necessary  for  them  to  employ  (and  as  the  law  prop- 
erly expresses  it,  ponere  in  loco  suo)  other  persons  who  might  transact  that  business  for 
them ;  that  this  necessity  introduced  with  it  the  necessity  of  what  the  law  hath  very  justly 
established,  an  inviolable  secrecy  to  be  observed  by  attornies,  in  order  to  render  it  safe 
for  clients  to  communicate  to  their  attomies  all  proper  instructions  for  the  carrying  on 
those  causes  which  they  found  themselves  under  a  necessity  of  intrusting  to  their  care." 

1833,  L.  C.  Brougham^  in  Greenough  v.  GaskeU,  1  Myl.  &  K.  98,  103  :  "  The  foundation 
of  this  rule  is  not  difficult  to  discover.  It  is  not  (as  has  sometimes  been  said)  on  account 
of  any  particular  importance  which  the  law  attributes  to  the  business  of  legal  professors,  or 
any  particular  disposition  to  afford  them  protection  (though  certainly  it  may  not  be  very 
easy  to  discover  why  a  like  privilege  has  been  refused  to  others,  and  especially  to  medical 
advisers).  But  it  is  out  of  regard  to  the  interests  of  justice,  which  cannot  be  upholdeu, 
and  to  the  administration  of  justice,  which  cannot  go  on  without  the  aid  of  men  skilled  in 
jurisprudence,  in  the  practice  of  the  courts,  and  in  those  matters  affecting  rights  and  obli- 
gations which  form  the  subject  of  all  judicial  proceedings.  If  the  privilege  did  not  exist 
at  all,  every  one  would  be  thrown  upon  his  own  legal  resources.  Deprived  of  all  profes- 
sional assistance,  a  man  would  not  venture  to  consult  any  skillful  person,  or  would  only 
dare  to  tell  his  counsellor  half  his  case." 

1876,  Jessel,  M.  R.,  in  Anderson  v.  Bank,  L.  R.  2  Ch.  D.  644,  649 :  "  The  object  and 
meaning  of  the  rule  is  this :  That  as,  by  reason  of  the  complexity  and  difficulty  of  our  law^ 
litigation  can  only  be  properly  conducted  by  professional  men,  it  is  absolutely  necessary 
that  a  man,  in  order  to  prosecute  his  rights  or  to  defend  himself  from  an  improper  claim, 
should  have  recourse  to  the  assistance  of  professional  lawyers,  and  it  being  so  absolutely 
necessary,  it  is  equally  necessary,  to  use  a  vulgar  phrase,  that  he  should  be  able  to  make 
a  clean  breast  of  it  to  the  gentleman  whom  he  consults  with  a  view  to  the  prosecution  of 
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it  k  his  pnrikfe,  ind  aoi  the  pvirilege  of  the  fwiiiinital  agot),  thai  ht  dkoi 
cubied  properlj  to  eoodaei  his  litigatin«     Ihat  ■  the  f  ■iwg  of  the  nls.** 

1%3^  .Sviv.  C.  J^ia  OtftaT.  RMmmm,  U  Pkk.  41^  tS:  '-This  pfiacipfe  vi 
to  be  tfak:  that  to  nnmeroai  tmd  eompfex  are  the  lavs  bj  vhieh  the  riglito  aad 
of  estizeoft  aie  gorcmedu  so  importaot  k  it  that  tfaej  dioakl  be  peiuutted  to  svaO 
eebce  of  the  soperior  ddll  aod  learning  of  tfaoae  wiio  are  tirrriof  H  by  the  law  at  its 
■u&iiyten  and  expounden,  both  in  aoeertamia^  their  li^iitB  ia  the  euaaUy,  aad 
tag  tbem  laoel  ssifelr  in  eooita,  without  poblijhing  thoae  £Kti^  which  they  have 
to  keep  eeeret,  b^it  which  auut  be  ifiKfeoed  to  a  legal  adrinr  and  ailnMih.  to  enable  him 
aaeeearfanj  to  perform  the  doties  of  fais  ofioe,  that  the  faiw  has  eocsidered  it  the  aiiui 
policy  to  coeooraga  and  aanetioa  this  eonfidenee,  bj  laqniring  that  on  wmdk  facta  thb 
■HVQth  of  the  attorney  diall  be  fbrefcr  aealed." 

181^  Emery,  J.,  ia  Wade  ▼.  Ridley,  87  Me.  -383, 32  AtL  975 :  "  An  order  of  men,  bott- 
liable,  eoHgbtened,  learned  in  the  law,  and  skilled  in  legal  praeedare,  is  eaestial  to  tha 
beneficent  admiautration  of  jnstiee.  The  aud  of  soch  oeea  is  now  piactieally  indispen- 
fable  to  the  orderiy,  aeenrate,  amd  eqnitaUe  determinatkm  and  adjostaMnt  of  legal  r^hta 
aukd  dnties.  While  the  right  of  ercry  person  to  eoodoct  his  own  litigation  shoold  ba 
jKropoioasly  respected,  be  should  not  be  diaeonnged,  bat  rather  eneonragad,  in  early 
seekii^  the  sesiirinee  or  adriee  of  a  good  lawyer  upon  any  qoastion  of  legal  right.  In. 
order  that  the  lawyer  may  properly  perfonn  his  important  fnnrtinn,  he  shoold  be  iaDj 
hifonned  of  all  iatu  possibly  bearing  upon  the  qnestion.  The  petaon  eonsoUing  a  law- 
yer ahoald  be  enoociraged  to  eommnnicate  all  soch  facts  without  fear  that  his  staftemento 
mmf  be  pomibly  used  against  him." 

1837,  AfumJ  C^C"),  in  The  Law  Magadne,  XVII,  68,  Frodmetiom  of  Cna  prepvtd 
for  Ihe  Opinion  of  CavauH :  ^  [1]  One  great  object  of  our  legal  system  is  tiiat  the  rights  of 
all  persoug  shall  be  submitted  with  equal  force  to  oar  oooits  of  jnstiee.  .  .  .  Let  the  per* 
son  be  who  be  may,  strong  or  weak,  learned  or  nnleamed,  wise  or  foolish,  a  man  of  in- 
flnence  aod  inrested  with  aathority,  or  destitute  of  means  aod  utterly  helplesB,  his  claima 
are  equally  to  be  laid  before  the  jadge  with  all  the  power  of  adroeacy  of  iHudt  they  are 
susceptible.  To  aooomplish  this  object^  the  first  indispensable  requisite  ia,  that  the  client 
shall  state  to  his  legal  adrisers  all  the  facts  of  his  case.  Very  few  clients  can  peroeir» 
wherein  their  strength  lies.  They  must  state  tie  whole  to  the  l^al  adriser,  and  leare  him 
to  form  his  own  judgment.  By  this  means  the  balance  b  adjusted.  The  weakness  of 
the  client  finds  a  compensation  in  lus  lawyer's  strength:  the  looseness  of  thought,  care- 
leasneas  and  inaccuracy  of  the  one,  in  ihe  precision  and  subtlety  and  judgment  of  the 
other;  and  thus  erery  man*s  case  is  brought  with  nearly  equal  ability  and  chance  of  suo* 
cess  under  the  consideration  of  the  judge.  But  how  will  a  client  venture  to  lay  before 
his  counsel  a  statement  of  all  the  facts  of  his  case,  if  that  very  statement  may  hereafter 
be  endenced  against  him?  There  will  be  an  end  to  equality,  if  one  p^^on  has  an  advan- 
tage over  another,  because  he  is  sufficiently  cunning  in  the  law  to  know  what  may,  and  what 
may  not,  be  safely  revealed  to  counsel  Such  equality  never  can  exist,  unless  client  and 
counsel  are  completely  identified,  and  their  communications  held  to  be  as  impervious  to 
Judicial  investigation,  as  if  they  never  had  been  uttered.  [2]  It  is  a  received  axiom,  that 
every  man  knows  the  law.  The  axiom  works  but  little  injustice,  because  every  man  can 
ascertain  the  law  by  consulting  a  lawyer.  But  then  the  condition,  upon  which  this  power 
of  ascertaining  the  law  will  rest,  is,  that  he  may  make  the  inquiry  without  incurring  any 
danger.  The  communication  must  be  privileged  to  the  utmost  extent,  or  it  will  not  be 
made*  Thus  it  will  be  one  consequence  of  the  rule,  that  the  law  will  be  in  no  way  open 
to  the  community  at  large ;  to  them  it  will  be  a  sealed  book  ;  and  this  axiom,  from  which 
every  decision,  in  a  greater  or  less  degree,  derives  ito  justification  iu  point  of  morallLy, 
will  work  very  grievous  injury.  •  •  •  [3]  We  would  ask  whether  the  advocates  of  this  rulo 
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have  serionsly  considered  the  fearful  relation  which  it  will  create  between  a  lawyer  and 
his  client.  We  are  not  so  ntopian  as  to  suppose  that,  in  the  long  lists  of  our  profession^ 
names  will  not  be  found  of  lawyers  treacherous  to  their  clients,  of  men  who  '•  scire  volurU 
secreta  domus  atque  inde  timeri,^  Such  lawyers,  if  this  rule  is  to  prevail,  will  have  their 
clients  at  their  mercy,  and  may  at  any  moment  contrive  their  ruin.  .  .  .  Many  of  our 
readers  will  recollect  the  passage  in  Mr.  Bentham's  work  upon  'Judicial  Evidence,'  in 
which  he  maintains  the  propriety  of  compelling  lawyers  to  disclose  the  secrets  of  their 
clients.  In  the  note  upon  this  passage  in  Mr.  Dumont's  very  pertinent  remark :  *  Admit 
this  opinion  of  Mr.  Bentham,  it  is  said,  and  the  accused  have  no  longer  counsel ;  they  are 
surrounded  by  agents  of  justice  and  the  police,  against  whom  they  ought  to  be  so  much 
the  more  upon  their  guard,  as  no  man  of  a  noble  or  elevated  mind  would  stoop  to  such  an 
employment.  They  are  so  many  spies  and  informers  placed  round  the  accused.  This  is 
to  suppress  the  defence  entirely,  •  •  -  [4]  Our  limits  confine  us  to  only  one  more  argument 
bearing  upon  the  subject  before  us.  Mr.  Preston  once  said,  that  out  of  thirty  questions 
submitted  for  his  consideration,  not  more  than  one  found  its  way  into  a  court  of  justice. 
Indeed,  the  adjustment  of  disputes  by  the  opinion  of  counsel  takes  place  so  far  more  fre- 
quently than  by  a  suit  or  trial,  that  it  may  be  said  to  form  in  this  country  the  practical 
administration  of  civil  justice.  .  .  .  'The  greatest  trust,'  says  Lord  Bacon,  *  between  men 
and  men,  is  the  trust  of  giving  counsel.  For  in  other  confidences  men  commit  the  parts 
of  life;  their  lands,  their  goods,  their  children,  their  credit,  some  particular  affair;  but 
to  such  as  they  make  their  counsellors  they  commit  the  whole,  by  how  much  the  more 
they  are  obliged  to  all  faith  and  integrity.'  The  condition  upon  which  alone  this  counsel 
can  be  given  requires  particular  attention.  The  lawyer  must  have  the  whole  of  his  client's 
case,  or  he  cannot  pretend  to  give  any  useful  advice.  Upon  a  partial  statement  of  facts 
he  may  judge  correctly,  and  yet  give  his  opinion  in  favour  of  a  claim,  which,  if  he  had 
known  all  the  circumstances,  he  would  have  perceived  to  be  unjust,  and  which  a  court  of 
justice  upon  full  investigation  at  once  overthrows.  That  the  whole  will  not  be  told  to 
counsel  unless  the  privilege  is  confidential,  is  perfectly  clear.  A  man  who  seeks  advice, 
seeks  it  because  he  believes  that  he  may  do  so  safely ;  he  will  rarely  make  disclosures 
which  may  be  used  against  him  ;  rather  than  create  an  adverse  witness  in  his  lawyer,  he 
will  refuse  all  private  arbitration,  and  take  the  chance  of  a  trial.  We  submit,  that  any 
rule  which  tends  to  prevent  the  settlement  of  quarrels  by  such  arbitration  will  work  an 
enormous  evil.  Our  judges  ought  to  pause  before  they  sanction  the  received  rule  upon 
the  production  of  cases,  which,  as  it  interferes  with  the  communication  between  client 
and  counsel,  renders  it  dangerous  to  adopt  this  course,  so  easy  and  so  safe,  so  free  from 
vexation,  and  satisfactory  to  all  honourable  minds."  ^ 

Can  these  plausible  reasonings  be  questioned  ?  Is  there  lacking  no  one  of 
those  four  essential  elements  (ante,  §  2285)  for  a  privilege  against  disclosing 
communications  ?  Barely  indeed  has  any  question  been  made  of  the  sound- 
ness of  this  privilege.  Nevertheless,  how  much  there  is  to  be  said  in  answer 
can  hardly  be  appreciated  until  we  have  heard  the  incisive  arguments  of 
Bentham,  who  stands  out,  with  Lord  Langdale  and  Chief  Justice  Appleton^ 
as  the  only  eminent  names  enrolled  in  our  annals  in  radical  opposition  to 
the  privilege: 

1827,  Mr.  Jeremy  Benthamj  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  IV,  c.  5  (Bowring'a 
ed.,  voL  Vn,  pp.  474  ff.) :  "  When,  in  consulting  with  a  law  adviser,  attorney  or  advocate, 
a  man  has  confessed  his  delinquency,  or  disclosed  some  fact  which,  if  stated  in  court, 

^  The  reasons  in  favor  of  the  privilege  have  (Works,  ed.  1872,   I,   459-467),  in  a  passage 

also  been  set  forth,  impartially  but  forcefully,  which,  next  to  the  one  last  quoted,  is  perhaps 

by  Edward  Liviogston  (circa  1823),  in  his  In-  the  best  of  all  treatments  of  the  subject, 
troductory  Beport    to    the   Code  of    Evidence 
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m^litteiid  tooperalein  proof  of  it,  wmh  law  adiTwr  ■  not  to  be  wiflieicJ  to  be  examined 
M  to  an  J  mefa  pemii.  The  law  adriacr  is  neitfacr  to  be  mmprilad,  nor  ao  much  as  mff ereA, 
to  betray  the  tmst  thus  repoaed  in  him.  Not  soifend?  Why  not  ?  [1]  Oh,  becsnse 
*  to  betray  a  trast  is  treacbenr ;  mod  an  act  of  treachery  is  an  immoral  act.'  ...  If  the 
law  adriser,  of  his  own  motion,  the  law  neither  eommanding  nor  forbidding  him, 
were  to  offer  hia  testimony  for  the  porpose  of  promoting  the  eonriction  of  his  client,  the 
impQtation  of  treaehery  would  have,  if  not  a  good  gronnd.  at  any  rate  a  better,  a  mote 
pbuviible  groaod.  Bat  the  question  is  not,  whether  the  Iaw3rer  shall  thns  offer  his  testi- 
mony; bnt,  whether  the  law  shall  command  it,  or  authoriie  him,  nay  force  him,  to  relose  it. 
.  .  .  [2]  But  if  such  confidence,  when  reposed,  is  permitted  to  be  riolated,  and  if  this  be 
known  (which,  if  sndi  be  the  law,  it  will  be,)  the  oooseqaence  will  be,  that  no  soch  confi- 
dence will  be  reposed.  Not  reposed?  Well ;  and  if  it  be  not,  wherein  will  consist  the  mis- 
chief ?  The  man  by  the  snppositioa  is  gnilty ;  if  not,  by  the  supposition  there  is  nothing  to 
betray :  let  the  law  adviser  say  everything  he  has  heard,  ererything  he  can  hare  heard  from 
his  client,  the  client  cannot  have  anything  to  fear  from  it.  That  it  will  often  happen  that 
in  the  case  sappoeed  no  each  eonfidenee  will  be  reposed,  is  natural  enough:  the  fiist  thing 
the  advocate  or  attorney  will  say  to  his  client,  will  be, '  Remember  that,  whatever  you 
gay  to  me,  I  shall  be  obliged  to  tell,  if  asked  about  it.'  What,  then,  will  be  the  conse- 
quence? That  a  guilty  person  will  not  in  general  be  able  to  derive  quite  so  much  assist- 
ance from  his  law  adviser,  in  the  way  of  concerting  a  fslse  defence,  as  he  may  do  at 
present.  .  .  .  [3]  '  A  counsel,  solicitor,  or  attorney,  cannot  conduct  the  cause  of  his  client, 
(it  has  been  observed)  <if  he  is  not  fully  instructed  in  the  circumstances  attending  it; 
but  the  client '  (it  is  added)  '  could  not  give  the  instructions  with  ta/ety,  if  the  facts  con- 
fided to  his  advocate  were  to  be  disclosed.'  Not  with  safety?  So  much  the  better.  To 
what  object  is  the  whole  system  of  penal  law  directed,  if  it  be  not  that  no  man  shall  have  it 
in  his  power  to  flatter  himself  with  the  hope  of  safety,  in  the  event  of  his  engaging  in  the 
commission  of  an  act  which  the  law,  on  account  of  its  supposed  mischievoosness,  has 
thought  fit  to  prohibit  ?  The  argument  employed  as  a  reason  against  the  compelling 
such  discloeure,  is  the  very  argument  that  pleads  in  favour  of  it.  .  .  .  [4.  It  has  been 
argued  ^  by  a  defender  of  this  privilege  that  the  guilty  are  entitled  to  be  protected  to  a 
certain  extent ;  that  supposed  policy  has  been  thns  phrased :]  '  Even  in  the  few  instances 
where  the  accused  has  intrusted  bis  defender  with  a  full  confession  of  his  crime,  we  hold 
It  to  be  clear  that  he  may  still  be  lawfully  defended.  The  guilt  of  which  he  may  be  con- 
scious, and  which  he  may  have  so  disclosed,  he  has  still  a  right  to  see  distinctly  proved 
upon  him  by  legal  evidence.  •  .  .  Human  beings  are  never  to  be  run  down  like  beasts  of 
prey,  without  respect  to  the  laws  of  the  chase.  If  society  must  make  a  sacrifice  of  any 
one  of  its  members,  let  it  proceed  according  to  general  rules,  upon  known  principles,  and 
with  clear  proof  of  necessity ;  ''  let  us  carve  him  as  a  feast  fit  for  the  gods,  not  hew  him 
as  a  carcass  for  the  hounds." '  ...  In  reading  the  above  declaration,  one  is  at  a  loss  to 
discover  what  it  is  which  the  writer  is  aiming  at  Does  he  really  think  that,  all  other 
things  being  the  same,  a  system  of  procedure  is  the  better,  for  affording  to  criminals  a 
chance  of  escape?  If  this  be  his  serious  opinion,  there  is  no  more  to  be  said;  since  it 
most  be  freely  admitted  that,  reasoning  upon  this  principle,  there  is  no  fault  to  be  found 
with  the  rule.  If  it  be  your  object  not  to  find  the  prisoner  guilty,  there  cannot  be  a  better 
way  than  refusing  to  hear  the  person  who  is  most  likely  to  know  of  his  guilt,  if  it  exist. 
The  rule  is  perfectly  well  adapted  to  its  end ;  but  is  that  end  the  true  end  of  procedure  ? 
This  question  surely  requires  no  answer.  But  if  the  safety  of  the  innocent,  and  not  that 
of  the  guilty,  be  the  object  of  the  reviewer^s  solicitude,  —  had  he  shown  how  an  innocent 
man  could  be  endangered  by  his  lawyer's  telling  all  he  has  to  tell,  he  would  have  delivered 
•oraething  more  to  the  purpose  than  any  illustration  which  the  subject  of  carcasses  and 

•  By  Mr.  (later  L.  C.  J.)  Denman,  in  the  quotation,  is  by  Mr.  J.  S.  Mill,  who  edited  hia 

Edinburgh  Review,  March,  1824,  reviewing  the  master's  treatise,  but  is  conceived  in  the  best 

original  French  edition  of  Mr.  Rentham's  treatise.  Benthamic  spirit  and  is  worthy  of  the  context. 
The  answering  aigiiment,  following  the  above 

3200 


5§  2290-2329]  ATTORNEY  AND  CLIENT.  §  2291 

hounds  could  yield.  If  he  can  be  content  for  one  moment  to  view  the  question  with 
other  than  fox-hunting  eyes,  even  he  must  perceive  that,  to  the  man  who,  having  no  guilt 
to  disclose,  has  disclosed  none  to  his  lawyer,  nothing  could  be  of  greater  advantage  than  that 
this  should  appear ;  as  it  naturally  would  if  the  lawyer  were  subjected  to  examination. 
.  .  .  The  denunciation  which  follows  against  hunting  down  human  beings  without  respect 
for  the  laws  of  the  chase,  is  one  of  those  proofs  which  meet  us  every  day,  how  little,  as 
yet.  even  instructed  Englishmen  are  accustomed  to  look  upon  judicature  as  a  means  to  an 
end,  and  that  end  the  execution  of  the  law.  They  speak  and  act,  every  now  and  then, 
as  if  they  regarded  a  criminal  trial  as  a  sort  of  game,  partly  of  chance,  partly  of  skill,  in 
which  the  proper  end  to  be  aimed  at  is,  not  that  the  truth  may  be  discovered,  but  that 
both  parties  may  have  fair  play  :  in  a  word,  that  whether  a  guilty  person  shall  be  acquitted 
or  punished,  may  be,  as  nearly  as  possible,  an  even  chance.  .  .  .  Whence  all  this  dread 
of  the  truth?  Whence  comes  it  that  anyone  loves  darkness  better  than  light,  except  it  be 
that  his  deeds  are  evil  ?  Whence  but  from  a  confirmed  habit  of  viewing  the  law  as  the 
enemy  of  innocence  —  as  scattering  its  punishments  with  so  ill-directed  and  so  unsparing 
a  hand,  that  the  most  virtuous  of  mankind,  were  all  his  actions  known,  could  no  more 
hope  to  escape  from  them,  than,  the  most  abandoned  of  malefactors  ?  Whether  the  law 
be  really  in  this  state,  I  will  not  take  upon  myself  to  say;  sure  I  am,  that  if  it  be,  it  is 
high  time  it  should  be  amended.  But  if  it  be  not,  where  is  the  cause  of  alarm  ?  In 
men's  consciousness  of  their  own  improbity.  .  .  .  [5]  Thus  much  in  vindication  of  the  pro- 
posed rule  [abolishing  the  privilege] .  As  for  its  advantages,  they  are  to  be  sought  for  not  so 
much  in  its  direct,  as  in  its  indirect,  operation.  The  party  himself  having  been,  as  he  ought 
to  be,  previously  subjected  to  interrogation,  his  lawyer's  evidence,  which,  though  good  of 
its  kind,  is  no  better  than  hearsay  evidence,  would  not  often  add  any  new  facts  to  those 
which  had  already  been  extracted  from  the  lips  of  the  client.  The  benefit  which  would 
arise  from  the  abolition  of  the  exclusionary  rule,  would  consist  rather  in  the  higher  tone 
of  morality  which  would  be  introduced  into  the  profession  itself.  A  rule  of  law  which, 
in  the  case  of  the  lawyer,  gives  an  express  licence  to  that  wilful  concealment  of  the 
criminal's  guilt,  which  would  have  constituted  any  other  person  an  accessary  in  the  crime, 
plainly  declares  that  the  practice  of  knowingly  engaging  one's  self  as  the  hired  advocate 
of  an  unjust  cause,  is,  in  the  eye  of  the  law,  or  (to  speak  intelligibly)  in  that  of  the  law- 
makers, an  innocent,  if  not  a  virtuous  practice.  But  for  this  implied  declaration,  the  man 
who  in  this  way  hires  himself  out  to  do  injustice  or  frustrate  justice  with  his  tongue, 
would  be  viewed  in  exactly  the  same  light  as  he  who  frustrates  justice  or  does  injustice 
with  any  other  instrument.  We  should  not  then  hear  an  advocate  boasting  of  the  artifices 
by  which  he  had  trepanned  a  deluded  jury  into  a  verdict  in  direct  opposition  to  the 
strongest  evidence  ;  or  of  the  effrontery  with  which  he  had,  by  repeated  insults,  thrown 
the  faculties  of  a  bona  fide  witness  into  a  state  of  confusion,  which  had  caused  him  to  be 
taken  for  a  perjurer,  and  as  such  disbelieved.  Nor  would  an  Old  Bailey  counsel  any 
longer  plume  himself  upon  the  number  of  pickpockets  whom,  in  the  course  of  a  long 
career,  he  had  succeeded  in  rescuing  from  the  arm  of  the  law.  The  professional  lawyer 
would  be  a  minister  of  justice,  not  an  abettor  of  crime."  * 

1844,  Lord  Langdcde,  in  Flight  v.  Robinson,  8  Beav.  22,  36 :  <*  I  own  that  it  is  difficult 
for  me  to  comprehend  how  it  is  possible  to  apply  to  such  cases  the  rules  which  are  applied 
to  cases  totally  different.  An  innocent  man,  falsely  accused  of  fraud,  will  scarcely  be  de- 
sirous of  concealing  the  facts,  which  he  may  have  stated  to  his  legal  adviser  for  the  pur- 
pose of  obtaining  legal  protection  to  which  he  is  justly  entitled.  A  man  engaged  in  a 
scheme  of  fraud  will  be  very  unwilling  to  disclose  the  statement  of  facts,  which  he  may 
have  made  to  his  legal  adviser  for  the  purpose  of  better  enabling  him  to  conceal  or  to  se- 
cure and  enjoy  the  fruits  of  his  fraud;  and  it  is  a  question,  which  I  would  willingly  submit 
to  the  consideration  of  those  who  have  to  decide  upon  cases  of  this  kind,  whether  the  in- 
terests of  society  and  of  justice,  or  the  honour  and  utility  of  the  legal  profession,  which  are 

'  Mr.  Bentham's  arguments  will  be  found     Chief  Justice  Appleton  of  Maine,  Evidence,  c.  X, 
paralleled  in  the  treatise  (1860)  of  his  disciple,     p.  161. 
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80  closely  bound  up  with  those  interests,  are  more  or  less  likely  to  be  promoted,  by  the 
author  of  the  fraud  being  compelled  to  discloee,  or  permitted  to  conceal,  the  fact  of  fait 
own  admissions  contained  in  such  a  statement  of  facts." 

At  first  sight  the  Benthamic  aignment  seems  irresistible.  It  always  comes 
back  to  this,  that  the  deterring  of  a  guilty  man  from  seeking  legal  advice  is 
no  harm  to  justice,  while  the  innocent  man  has  nothing  to  fear  and  therefore 
will  not  be  deterred.  In  answer  to  this,  nevertheless,  three  suggestions  are 
to  be  made,  the  least  weighty  of  which  may  be  first  noticed : 

(1)  There  is  in  civil  cases  often  no  Jutrd^nd-fast  line  between  g%Mt  and 
innocence^  which  will  justify  us  as  stigmatizing  one  or  the  other  party  and 
banning  him  from  our  sympathy.  In  land-titles,  for  example,  the  one  claim- 
ant has  perhaps  bought  in  good  faith  a  title  resting  on  a  chain  of  conveyances 
reaching  back  to  a  Government  grant,  which  itself  involves  a  Mexican  alcalde's 
authority ;  while  the  other  claimant  has  bought  from  an  occupier  who  has 
apparently  gained  title  by  adverse  possession.  The  decision  of  the  contested 
right  will  depend  on  some  abstract  rule  of  law  which  produces  its  effect  far 
back  in  the  tangle  of  documents,  and  is  wholly  irrespective  of  the  personal 
merits  of  the  claimant's  conduct.  There  is  no  moral  right  or  wrong,  in  a 
concrete  sense,  for  either  of  them.  Such  was,  and  still  is  to  some  extent,  the 
status  of  all  land-litigation  in  England,  where  registration  of  deeds  was  prac- 
tically not  observed.  We  are  therefore  not  necessarily  abetting  crime  or 
other  moral  delinquency  when  we  permit  the  concealment  of  the  party's 
admissions  to  his  attorney. 

(2)  Even  assuming  that  the  party  against  whom  the  law  would  decide 

is,  by  virtue  of  the  illegality  (technical  or  otherwise)  of  his  cause,  not  to 

be  considered  as  worthy  of  aid  or  encouragement,  nevertheless,  in  a  great 

part  of  civil  litigation,,  it  does  not  happen  that  aU  the  acts  and  facts  on 

one  side  have  been  wholly  right  and  lawful  and  all  of  those  on  the  other 

wholly  wrong  and  unlawful.     There  is  more  commonly  a  mixture  of  these 

qualities,  in  infinitely  varying  proportions.    Hence  we  cannot  assume  that 

the  operation  of  the  supposed  deterrent  influences  upon  the  client's  mind 

will  be  as  simple  as  is  supposed  in  Bentham's  abstract  argument.     In  other 

words,  it  does  not  commonly  happen  that  A,  by  reason  of  the  state  of  his  case, 

will  have  no  fear  at  all  of  disclosure,  while  B,  by  the  same  reason,  will  have 

all  the  fear.    In  a  large  proportion  of  cases,  each  will  have  something  to  fear. 

The  consequence  would  be  (if  the  quantity  of  unfavorable  data  in  his  case 

be  large  enough  to  exercise  an  influence)  that  a  person  who  has  a  partly  good 

cause  would  often  be  deterred  from  consultation  by  virtue  of  the  bad  part  or 

of  the  part  that  might  possibly  (to  his  notion)  be  bad.     Now  the  abstinence 

from  seeking  legal  advice  in  a  good  cause  is  by  hypothesis  an  evil  which  is 

fatal  to  the  administration  of  justice ;  and  even  Bentham  does  not  go  so  far 

as  to  question  this  hypothesis.    It  should  be  added  that  the  client's  attitude 

in  criminal  cases  (where  we  may  assume  that,  if  guilty,  he  is  wholly  and 

indivisibly  guilty)  need  not  be  taken  as  justifying  Bentham's  argument  in 

that  class  of  cases ;  because  the  communications  will  there  be  in  effect  self- 
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criminating  admissions ;  and,  if  they  could  be  obtained  from  the  attorney, 
the  same  evils  would  follow  which,  as  has  been  seen  (ante,  §  2251),  con- 
stitute the  chief  reason  for  forbidding  compulsory  self-crimination,  —  namely, 
the  tendency  of  the  prosecution  to  degenerate  into  a  reliance  upon  that  mode 
of  proof  to  the  neglect  of  others.  Moreover,  it  seems  more  likely  that,  if  the 
privilege  were  abolished,  guilty  persons  would  no  less  than  before  seek  legal 
aid,  but  would  merely  refrain  from  self -criminating  confidences ;  so  that  the 
prosecution  would  not  gain  at  all  thereby,  while  the  defendant's  adviser  would 
lose  the  opportunity  of  exercising  that  discretion  which  he  sometimes  has. 

(3)  Even  assuming,  for  civil  cases,  the  negative  of  the  foregoing  argument 
—  i.e.  assuming  that  in  any  cause  one  party's  case  is  wholly  right  and  the 
other's  wholly  wrong  — ,  still,  so  far  as  the  wrongdoer  is  consequently  de- 
terred from  seeking  legal  advice,  that  result  is  not,  as  Bentham  would 
have  it,  an  unmixed  good ;  for  it  does  not  follow  that  "  a  guilty  person  would 
not  in  general  derive  quite  so  much  assistance  from  his  law  adviser,  in  the 
way  of  concerting  a  false  defence,  as  he  may  do  at  present."  This  does  not 
follow  except  on  the  assumption  that  every  legal  adviser  invariably  proceeds, 
on  request,  to  assist,  by  litigation  or  otherwise,  the  unjust  causes  that  may 
be  laid  before  him  t)y  his  clients.  How  far  this  assumption  is  true  varies 
no  doubt  with  the  individual  and  the  locality.  But  there  are  at  least  many 
fraternities  of  the  bar  among  whom  are  many  practitioners  who  do  not  pur- 
sue such  a  course.  Either  they  decline  the  cause  utterly,  in  heinous  cases 
(and  even  the  privilege  as  it  exists  would  not  protect  them  if  they  consented 
to  concert  with  the  client  a  fraud  or  a  crime),  or  they  persuade  the  client  that 
the  cause  is  hopeless  to  support,  or  they  secure  a  settlement  with  the  oppo- 
nent in  which  the  client's  interests  are  satisfied  to  the  extent  that  there  is 
any  moral  justice  in  them.  To  guarantee  for  clients  of  unjust  causes  a  free- 
dom of  consultation  with  legal  advisers  cannot  be  deemed  an  evil  except  to 
the  extent  that  the  bar  is  unprincipled ;  and  in  that  condition  more  radical 
remedies  are  needed. 

(4)  The  consideration  of  "  treachery,"  so  inviting  an  argument  for  Ben- 
tham's  sarcasms,  is  after  all  not  to  be  dismissed  with  a  sneer.  It  is  impal- 
pable and  somewhat  speculative ;  but  it  has  a  validity  nevertheless.  It  is  well 
emphasized  by  M.  Dumont.^  If  the  counsellor  were  compellable  to  disclose, 
"  no  man,"  says  that  very  disciple  of  Bentham,  "  of  a  noble  or  elevated  mind 
would  stoop  to  such  an  employment."  ^  Certainly  the  position  of  the  legal 
adviser  would  be  a  delicate  and  disagreeable  one ;  for  it  must  be  repugnant 
to  any  honorable  man  to  feel  that  the  confidences  which  his  relation  naturally 
invites  are  liable  at  the  opponent's  behest  to  be  laid  open  through  his  own 
testimony.    He  cannot  but  feel  the  disagreeable  inconsistency  of  being  at  the 

*  In  the  PA^affe  above  quoted.  nneasineas  and  suspicion  and  fear,  into  those 

*  V.  0.  Knight-Brace,  in  Pearse  v.  Pearse,  communications  which  must  take  place,  and 
1  DeG.  &  Sm.  25  :  ''And  surely  the  meanness  which,  unless  in  a  condition  of  perfect  security, 
and  the  mischief  of  prying  into  a  man's  confi-  must  take  place  uselessly  or  worse,  are  too  great 
dential  consultations  with  nid  lesal  adviser,  the  a  prize  to  pay  for  truth  itself." 

general  evil  of  infusing  reserve  and  dissimulation, 
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same  time  the  solicitor  and  the  revealer  of  the  secrets  of  the  cause.  This 
double-minded  attitude  would  create  an  unhealthy  moral  state  in  the  prac- 
titioner. Its  concrete  impropriety  could  not  be  overbalanced  by  the  recollec- 
tion of  its  abstract  desirability.  If  only  for  the  sake  of  the  peace  of  mind 
of  the  counsellor,  it  is  better  that  the  privilege  should  exist. 

After  all,  the  loss  to  truth  is  comparatively  small,  in  modem  times.  It 
was  much  greater  in  the  period  when  the  civil  party's  own  privilege  of  silence 
was  still  in  force ;  for  then  his  admissions  to  his  attorney  would  have  consti« 
tuted  a  distinct  and  substantial  addition  to  the  available  sources  of  proof. 
But  now  that  he  can  be  freely  interrogated  and  called  to  the  stand  by  the 
opponent  and  made  to  disclose  on  oath  all  that  he  knows,  it  is  evident  that 
the  disclosure  of  his  admissions  made  to  his  attorney  would  add  little  to 
the  proof,  except  so  far  as  the  client  is  a  person  capable  of  perjuring  himself 
when  interrogated  in  court. 

Nevertheless,  the  privilege  remains  an  anomaly.  Its  benefits  are  all  in- 
direct and  speculative ;  its  obstruction  is  plain  and  concrete.  Even  the  an- 
swers to  Bentham's  argument  concede  that  it  is  accurate  and  well-founded 
in  its  application  to  a  certain  proportion  of  cases.  It  is  worth  preserving  for 
the  sake  of  a  general  policy ;  but  it  is  none  the  less  an  obstacle  to  the  inves- 
tigation of  the  truth.  It  ought  to  be  strictly  confined  within  the  narrowest 
possible  limits  consistent  with  the  logic  of  its  principle.^ 

§  2292.  General  Pilnciple ;  Statntory  Definitions.  The  phrasing  of  the 
general  principle,  so  as  to  represent  all  its  essentials,  but  only  essentials,  and 
to  group  them  in  natural  sequence,  is  a  matter  of  some  difficulty.  The  fol- 
lowing form  seems  to  accomplish  this :  (1)  Where  legal  advice  of  any  kind 
is  sought  (2)  from  a  professional  legal  adviser  in  his  capacity  as  suchj  (3)  the 
communications  relevant  to  that  purpose^  (4)  made  in  confidence  (5)  by  the 
client,  (6)  are  at  his  instance  permanently  protected  (7)  from  disclosure  by  him- 
self or  by  the  legal  adviser j  (8)  except  the  client  waives  the  protection.  These 
various  parts  will  be  taken  up  in  the  above  order. 

It  may  here  be  noted  that  the  privilege  has  in  many  jurisdictions  been 
embodied  in  statutes.^    These  have  seldom  helped  to  settle  any  mooted  point ; 


•  1828,  Best,  C.  J.,  in  Broad  r.  Pitt,  1  M.  & 
M.  233,  3  C.  &  P.  518  C*The  pririlege  is  an 
anomaly,  and  ought  not  to  he  extended") ;  1831, 
Shaw,  C.  J.,  in  Foster  v.  Hall,  12  Pick.  89,  97 
(**  Tills  rale  of  privilege,  having  a  tendency  to 
prevent  the  full  disclosure  of  the  truth,  ought  to 
De  construed  strictly  "). 

*  Eng. :  for  a  discussion  of  the  attorney's  priv- 
ilege as  atrccted  by  the  Bankruptcy  Act  of  1883, 
see  Mr.  O.  W.  Edwards'  article  in  83  Law  Journ. 
489  (1898)  ;  Alaska  C.  C.  P.  1900,  §  1036  (like 
Or.  Annot.  C.  1892,  §  712,  par.  2) ;  Arix.  Rev. 
8t.  1887,  §  2039  (like  Cal.  C.  C.  P.  §  1881) ; 
Ark.  8Uts.  1894,  §  2916  (5)  ("  an  attorney,  con- 
cerning any  communication  made  to  him  by  hia 
client  in  that  relation,  or  his  advice  thereon, 
without  the  client's  consent,"  is  incompetent) ; 
CcU.  C.  C.  P.  1872,  §  1881  ("There  are  particu- 
lar relations  in  which  it  is  the  policy  of  the  law 


to  encourage  confidence  and  to  preserve  it  invio- 
late ;  therefore  a  person  cannot  be  examined  as 
a  witness  in  the  following  cases :  .  .  .2.  An 
attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made 
by  the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  professional  employment "  ; 
amended  by  the  Commissioners  in  1901  by  add- 
ing :  "  nor  can  an  attorney's  seci-etary,  stenogra- 
pher, or  clerk,  be  examined,  without  the  consent 
of  his  employer,  concerning  any  fact  the  knowl- 
edge of  which  has  been  acquired  in  such  capac- 
ity ;  but  no  communication  is  privileged  under 
this  subdivision  when  the  same  was  made  with 
the  intention  that  it  shonid  be  communicated  to 
any  person  having  an  interest  adverse  to  the 
client,  or  when  the  same  was  made  in  further- 
ance of  a  crime  or  frand  then  being  perpetrated 
or  in  contemplation  ") ;  §  1882,  added  by  amend- 
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but  on  the  other  hand  they  have  seldom  chanced  to  disfigure  the  common-law 
rule  or  to  unsettle  its  logical  development.    Their  phraseology  is  commonly 


ment  of  the  Commissioners  in  1901  ("Consent 
to  the  giving  of  such  testimony  as  is  mentioned 
in  section  1881  is  conclusively  implied  in  the  fol- 
lowing cases  :  1,  When  the  person  who  made  any 
communication  mentioned  m  that  section  testi- 
fies, without  objection  on  his  part,  as  to  such 
communication  or  any  part  thereof,  the  person 
to  whom  such  communication  was  made  may  be 
examined  fully,  in  the  same  action  or  proceed- 
ing, as  to  such  communication ;  2,  When  a 
person  employs  an  attorney  to  prepare  his  will, 
the  attorney  may,  in  any  proiceeding  for  the 
probate  or  revocation  of  probate  of  such  will, 
testify,  as  to  the  contents  of  such  will  if  lost  or 
destroyed,  and  as  to  all  information  and  instrac- 
tions  received  by  him  from  the  testator,  in  the 
course  of  the  preparation  or  execution  of  such 
will,  and  relating  thereto  ;  3,  When  a  husband 
or  wife  has  become  incompetent  or  is  dead,  the 
other  spouse  may,  in  an  action  or  proceeding  to 


which  he  may  have  acquired  in  any  other  man- 
ner "  ;  as  to  an  attorney's  testimony  in  general^ 
under  this  statute,  see  the  cases  cited  ante, 
§  1911) ;  §§  8947,  5288  (a  witness  need  not  dis- 
close ''the  advice  of  his  professional  advisers, 
nor  his  consultation  with  them  ") ;  Ida.  Rev. 
St.  1887,  §  5958  (like  Cal.  C.  C.  P.  §  1881) ; 
Jnd,  Rev.  St.  1897,  §  507  ("Attorneys,  as  to 
confidential  communications  made  to  them  in 
the  course  of  their  professional  business,  and  as 
to  advice  given  in  such  cases,"  shall  not  be  com- 
petent) ;  la.  Code  1897,  §  4608  ("No practicing 
attorney,  counselor,  physician,  surgeon,  or  the 
stenographer  or  confidential  clerk  oi  any  person, 
who  obtains  such  information  by  reason  of  his 
employment;  minister  of  the  gospel  or  priest  of 
any  denomination,  shall  be  allowed,  in  giving 
testimony,  to  disclose  any  confidential  communi- 
cation properly  intrusted  to  him  in  his  ])rofes- 
sional  capacity,   and   necessary  and  proper  to 


which  the  guardian  or  personal  representative  of     enable  him  to  discharge  the  functions  of  his 


such  incompetent  or  deceased  person  is  a  party, 
and  with  the  C4>nsent  of  such  guardian  or  per- 
sonal representative,  testify  as  to  communica- 
tions made  by  such  incompetent  or  deceased 
person,  but  must  not  be  compelled  to  so  testify  ; 
4,  In  an  action  brought  by  the  beneficiary  to 
recover  on  a  {jolicy  of  life  insurance,  taken  out 
by  the  person  whose  life  was  insured,  a  physician 
or  surgeon  may,  with  the  consent  of  the  benefi- 
ciary, testify  as  to  any  information  acquired  by 
him  in  attending  the  deceased,  but  must  not  be 
compelled  to  so  testify.  Nothing  in  this  section 
contained  affects  the  right  of  the  Court  to  admit 
any  of  the  testimony  mentioned  in -section  1881, 
when  no  objection  is  seasonably  interposed 
thereto,  or  when  the  Court  finds,  as  an  inference 
from  proper  evidence,  that  the  consent  men- 
tioned in  that  section  has  been  given  or  im- 
plied *') ;  for  the  validity  of  these  amendments, 
see  anU,  §  488  ;  Chlo.  Annot.  Stats.  1891,  §  4824 
(like  Cal.  C.  C.  P.  §  1881) ;  §  4825  (waiver  by 
consent,  allowed,  quoted  ante,  §  488) ;  Oa, 
Code  1895,  §  5198,  par.  2  (communications  "be- 
tween attorney  or  counsel  and  client"  are  ex- 
cluded);  §  5199  ("communications  to  any 
attorney,  or  his  clerk,  to  be  transmitted  to  the 
attorney  pending  his  employment,  or  in  antici- 
pation thereof,"  are  inadmissible  ;  "so  the  at- 
torney cannot  disclose  the  advice  or  counsel  he 
may  give  to  his  client,  nor  produce  or  deliver  up 
title-deeds  or  other  papers,  except  evidences  of 
debt  left  in  his  possession  by  his  client ; 
this  rule  does  not  exclude  the  attorney  as  a  wit- 
ness to  any  facts  which  may  transpire  in  connec- 
tion with  his  employment ") ;  §  5271,  Cr.  0. 
§  1011,  par.  5  ("No  attorney  shall  be  competent  or 
<:ompellable  to  testify  in  any  court  in  this  State, 
for  or  against  his  client,  to  any  matter  or  thing, 
knowlec^ge  of  which  he  may  have  acquired  from 
his  client,  by  virtue  of  his  relations  as  attorney, 
or  by  reason  of  the  anticipated  employment  of 
him  as  attorney,  but  shall  be  both  competent 
and  compellable  to  testify,  for  or  against  his 
client,  as  to  any  matter  or  thing,  knowledge  of 


office  according  to  the  usual  course  of  practice  or 
discipline.  Such  prohibition  shall  not  apply  to 
oases  where  the  party  in  whose  favor  the  same  is 
made  waives  the  rights  conferred  ") ;  amended  by 
St.  1900,  28th  Gen.  Ass.  c.  125,  §  1  (by  insert- 
ing  the  word  "such"  before  "person");  Ky. 
C.  C.  P.  1895,  §  606,  par.  5  ("  No  attorney  shall 
testify  concerning  a  communication  made  to 
him,  in  his  professional  character,  by  his  client, 
or  his  advice  thereon,  without  the  client's  con- 
sent") ;  La.  Rev.  Civ.  C.  1888,  §  2288  ("No 
attorney  or  counsellor  at  law  shall  give  evidence 
of  anything  that  has  been  confided  to  him  by  his 
client,  without  the  consent  of  such  client ") ; 
Minn,  Gen.  St.  1894,  §  5662  ("There  are  par- 
ticular relations  [etc.,  as  in  Cal.  Code]  .  .  .  : 
Second,  An  attorney  cannot,  without  the  con- 
sent of  his  client,  be  examined  as  to  any  com- 
munication made  by  the  client  to  him,  or  his 
advice  given  thereon,  in  the  course  of  profes- 
sional duty");  amended  by  St.  1895,  c  31  (by 
adding  "nor  can  any  employee  of  such  attorney 
be  examined  without  the  consent  of  such  client 
as  to  any  snch  communication  or  advice " ) ; 
Mo,  Rev.  St.  1889,  §  8925:  ("The  following 
persons  shall  be  incompetent  to  testify :  .  .  . 
third,  an  attorney,  concerning  any  communica- 
tion made  to  him  by  his  client  in  that  relation, 
or  his  advice  thereon,  without  the  consent  of 
such  cUent") ;  Mtmt.  C.  C.  P.  1895,  §  8163  (2) 
(like  Cal.  C.  C.  P.  §  1881) ;  Nebr.  Comp.  St. 
1899,  §  5902  ("The  following  persons  shall  be 
incompetent  to  testify :  .  .  .  fourth,  an  attor- 
ney, concerning  any  communication  made  to  him 
by  his  client  during  that  relation  or  his  advice 
thereon,  without  the  client's  consent  in  open 
court  or  in  writing  produced  in  court ") ;  §  6907 
("No  practicing  attorney,  counsellor,  physician, 
surgeon,  minister  of  the  gosnel,  or  priest  of 
any  denomination,  shall  be  allowed,  in  giving 
testimony,  to  disclose  any  confidential  commu- 
nication, properly  intrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  hia 
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ignored  bj  the  Courts,  as  being  merely  an  attempt  to  name  and  to  embody 
the  common-law  privilege. 

1.    "  Where  legal  advice  of  any  kind  is  eonght " 

§  2294  Privilege  is  iireepeotive  of  Idtigation  begun  or  contemplated ;  His- 
tory of  the  Doctrine.  Under  the  original  theory  of  the  privilege  (ante,  §  2290.) 
the  confidences  of  the  client  were  respected  only  when  given  for  the  purpose 
of  securing  aid  in  litigation,  and  in  the  very  litigation  in  which  they  were 


office  according  to  the  usual  coone  of  practice  or 
discipline  ") ;  §  5908  (preceding  prohibition  not 
to  apply  '*to  cases  where  the  party  in  whose 
favor  the  respective  prohibitions  are  enacted 
waives  the  rights  thereby  conferred") ;  Nev. 
Gen.  St.  1885,  §  8404  (subsUntially  like  Cal. 
C.  C.  P.  §  1881) ;  y,  r.  C.  C.  P.  1877,  {  835, 
as  amended  by  Laws  1896,  c.  564  ("an  attorney 
or  coanselor-at-law  shall  not  be  allowed  to  dis- 
close a  oommanication  made  by  his  client  to 
him,  or  his  advice  given  thereon,  in  the  coarse 
of  his  professional  employment ;  [L.  1896]  nor 
ahall  any  clerk,  stenographer,  or  other  person 
employed  by  such  attorney  or  counselor  be  al- 
lowed to  disclose  any  such  communication  or 
advice  given  thereon  ) ;  §  886,  as  amended  by  L. 
1877,  c.  416,  L.  1891,  c.  381,  L.  1892,  c.  514, 
L.  1898,  c.  295,  L.  1899,  c.  58  (*'The  last  three 
sections  apply  to  any  examination  of  a  person  as 
witness  unless  the  provisions  thereof  are  ex- 
pressly waived  upon  the  trial  or  examination  by 
the  .  .  .  client ;  .  .  .  But  nothing  herein  con- 
tained shall  be  construed  to  disqualify  an  attor- 
ney in  the  probate  of  a  will  heretofore  executed 
or  offered  for  probate  or  hereafter  to  be  executed 
or  offered  for  probate  from  becoming  a  witness 
as  to  its  preparation  and  execution  in  case  such 
attorney  is  one  of  the  subscribing  witnesses 
thereto.  .  .  .  The  waivers  herein  provided  for 
must  be  made  in  open  court  on  the  trial  of  the 
action  or  proceeding  and  a  paper  executed  by  a 
party  prior  to  the  trial  providJJig  for  such  waiver 
ahall  be  insufficient  as  such  a  waiver.  But  the 
attorneys  for  the  respective  parties  may  prior  to 
the  trial  stipulate  for  such  waiver  and  tne  same 
shall  be  sufficient  therefor") ;  N,  C.  Code  1888, 
i  1349  (on  a  charge  of  '*  fraud  upon  the  Stote," 
no  answer  shall  be  refused  ''because  he  came 
into  the  possession  of  such  evidence  or  informa- 
tion by  his  position  as  counsel  or  attoniey  before 
the  consummation  of  such  fraud  ")  ;  N.  Z>.  Rev. 
C.  1895,  §  6708  (like  Cal.  0.  C.  P.  §  1881); 
§  5704  ( '*  If  a  person  offen  himself  as  a  wit- 
ness," it  is  a  consent  to  his  attorney's  examina- 
tion **  on  the  same  subject ") ;  Oh,  Annot.  Rev. 
St.  1898,  §  5241  ('<The  following  persons  shall 
not  testify  in  certain  respects :  1.  An  attorney, 
concerning  a  communication  made  to  him  by 
his  client  in  that  relation,  or  his  advice  to  his 
client ;  or  a  physician,  concerning  a  communica- 
tion made  to  him  by  his  patient  in  that  relation, 
or  his  advice  to  his  patient ;  but  the  attorney  or 
physician  may  testify  by  express  consent  of  the 
client  or  patient ;  and  if  the  client  or  patient 
voluntarily  testify,  the  attorney  or  physician 
may  be  compelled  to  testify  on  the  same  sub- 


ject '*) ;  Okl  Stats.  1898,  §  885  ("  The  following 
persons  shall  be  incompetent  to  testify:  .  .  • 
Fourth,  an  attorney,  concerning  any  communi- 
cation made  to  him  by  his  client  in  that  rela- 
tion, or  his  advice  thereon,  without  the  client's 
consent ;  .  .  .  provided  that,  if  a  person  offer 
himself  as  a  witness,  that  is  to  be  deemed  a  con- 
sent to  the  examination  ;  also,  if  [of  ?]  an  attor- 
ney, clergyman  or  priest,  physician  or  suiveon, 
on  the  same  subject,  within  the  meauinff  oi  the 
last  three  subdivisions  of  this  section  );  Pa, 
St  1887,  Pub.  L.  158,  §  2,  P.  &  L.  Dig.,  Wi^ 
nesses  §  5  ("  Nor  shall  counsel  be  competent  or 
permitted  to  testify  to  confidential  communica- 
tions made  to  him  by  his  client,  or  the  client  be 
compelled  to  disclose  the  same,  unless  in  either 
case  the  privilege  be  waived  upon  the  trial  by 
the  cUent ") ;  S,  D.  Stots.  1899,  $  6544  (Uke 
Cal.  C.  C.  P.  §  1881)  ;  §  6546  (like  K.  D.  Rev.  C. 
§  5704)  ;  Tenn,  Code  1896,  {  5785  ("  No  attor- 
ney or  counsel  shall  be  permitted,  in  giving  tes- 
timony against  a  client  or  person  who  consulted 
him  professionally,  to  disclose  any  communica- 
tion made  to  him  as  attorney  by  such  person, 
during  the  pendency  of  the  suit,  before  or  after- 
wards, to  his  injury");  Tex.  Pen.  C.  1895, 
§  773  (*'  [All  other  persons  are  competent,]  .  .  . 
except  that  an  attorney  at  law  shall  not  disclose 
a  communication  made  to  him  by  his  client  dur- 
ing the  existence  of  that  relationship,  nor  dis- 
close any  other  fact  which  came  to  the  Knowledge 
of  such  attorney  by  reason  of  such  relationship  'j  ; 
Utah  Rev.  St.  1898,  §  8414  (Uke  CaL  C.  0.  P. 
§  1881 ;  adding  "  nor  can  an  attorney's  secretary, 
stenographer,  or  clerk  be  examined,  without  the 
consent  of  his  employer,  concerning  any  fact 
the  knowledge  of  which  had  been  acquired  in 
such  capacity") ;  Ft.  St.  1894,  §  5273  (officer  of 
prison  IS  not  to  testify  to  a  communication  be- 
tween prisoner  and  counsel  concerning  prepara- 
tion for  trial)  ;  Wash.  C.  k  Stats.  1897,  §  5994 
(like  Cal.  C.  C.  P.  §  1881,  inserting  **or  coun- 
selor") ;  W^if.  Stats.  1898,  §  4076  (fike  N.  Y.  C. 
C.  P.  §  835) ;  fVyo.  Rev.  St.  1887,  §  2589  ("  The 
following  persons  shall  not  testify  in  certain 
respects :  Firat,  an  attorney,  concerning  a  com- 
munication made  to  him  by  his  client  in  that 
relation,  or  hb  advice  to  his  client ;  or  a  physi- 
cian, concerning  a  communication  made  to  him 
by  his  patient  in  that  relation,  or  his  advice  to 
his  patient ;  but  the  attorney  or  physician  may 
testify  by  express  consent  of  the  client  or  patient ; 
and  if  the  client  or  patient  voluntarily  testily, 
the  attorney  or  physician  may  be  compelled  to 
testify  on  the  same  subject "). 
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given*  It  is  obvious,  however,  that  this  limitation  would  be  wholly  incon- 
sistent with  the  modern  theory  of  the  privilege  (ante,  §  2291).  That  theory, 
however,  was  slow  in  making  its  logic  felt.  Even  after  it  had  become  the 
acknowledged  basis  of  the  privilege,  the  abolition  of  the  earlier  limitations 
was  not  attained  (in  England,  at  least)  until  after  nearly  a  century  of  rulings, 
in  the  course  of  which  the  expansion  was  gradually  taking  place. 

(1)  The  first  stage  of  expansion  consisted  in  extending  the  privilege  to  the 
<ittomey^8  testimony  concerning  confidences  made  in  %ome  other  litigation,  now 
ended  and  not  at  bar.  Up  to  the  end  of  the  1700s  these  had  generally  been 
regarded  as  without  the  privilege,^  although  the  broader  view  had  begun  to 
make  headway.*  It  was  next  seen  that  the  principle  applied  equally  to 
communications  made  in  contemplation  of  a  9u%tf  or  even  after  dispute  arisen 
though  not  directly  with  a  view  to  litigation.*  Meantime,  and  while  this  was 
still  the  extreme  limit  of  the  orthodox  view,  it  had  been  ruled  that  communi- 
cations made  in  seeking  legal  advice  for  any  purpose  were  within  the  principle 
of  the  privilege.^  Within  a  short  time  after  Lord  Tenterden's  death  this  final 
step  was  judicially  accepted,  and  has  never  since  been  doubted  to  be  the  law.^ 

(2)  But  this  expansion  had  thus  far  affected  only  the  compulsion  of  the 
attorney.  The  rule  for  the  client  himself  was  passing  more  tardily  through 
an  independent  though  parallel  development.  Originally,  as  already  noticed 
(ante,  §  2290),  the  privilege  did  not  protect  the  client  himself  from  the  usual 


i  See  the  remarks  of  Bowes,  C.  B.,  in  1743, 
in  Annesley  v.  Anelesea,  quoted  aupra^  §  2290. 
In  the  cases  of  the  16008,  there  quoted,  the 
plain  inference  is  the  same.  In  1792,  L.  G.  J. 
Kenyon,  in  Doffin  v.  Smith,  Peake  N.  P.  108, 
referred  to  the  privilege  as  covering  only  com- 
munications ''for  the  purpose  of  his  defence." 
In  1799,  the  same  judge,  in  Sloman  v.  Heme,  2 
£sp.  696,  refnsed  to  compel  an  attorney  to  dis- 
close a  communication  from  clients  in  another 
cause,  "the  parties  were  virtually  the  same" 
being  his  ground  of  decision. 

'  It  hiul  been  advanced  in  1748  by  Dawson, 
B.,  in  Annesley  v.  Anglesea,  tupra.  The  first 
rulings  seem  to  be  the  following  :  1791,  Dn  Barr^ 
V,  Livette,  Peake  N.  P.  77  (communications  ex- 
cluded, though  the  suit  had  ended) ;  1792,  Wil- 
son V.  Rastall,  4  T.  R.  763,  759  (Buller,  J. :  "  In 
such  a  case  it  is  not  sufficient  to  sav  that  the 
cause  is  at  an  end  ;  the  mouth  of  such  a  person 
is  closed  forever  "). 

'  1809,  Gainsford  v.  Grammar,  2  Camp.  9 
{communications  before  suit  begun,  privileged) ; 
1819,  Wadsworth  v.  Hamshaw,  2  B.  &  B.  5, 
note,  Abbott,  C.  J.  (communications  as  to  a  dis- 
solution of  partnership,  not  privileged,  but  only 
those  **  related  to  a  cause  existing  at  the  time  of 
the  communication  or  then  about  to  be  com- 
menced ") ;  1824,  Williams  v.  Mudie,  1  C.  &  P. 
158,  Ry.  &  Mo.  34  (Abbott,  C.  J.,  held  that 
"  whatever  is  communicated  for  the  purpose  of 
bringing  or  defending  an  action  is  privileged, 
but  not  otherwise  ;  .  .  .  I  have  couKidered  the 
subject  a  great  deal,  and  my  mind  is  made  up 
upon  it ") ;  1828,  Broad  v.  Pitt,  3  C.  &  P.  618, 
1  M.  &  M.  283,  Best,  C.  J.  (communications  not 


"made  for  the  purpose  of  a  suit  or  proceeding 
intended  or  apprehended,"  not  privileged  ;  here, 
the  time  of  a  deed's  execution). 

*  1830,  Clark  v.  Clark,  1  Mo.  &  Rob.  8 
(L.  C.  J.  Tenterden  (Abbott)  further  expounded 
his  view  by  recognizing  the  privilege  for  consul- 
tations "with  respect  to  a  matter  then  in  dis- 
pute and  controversy,  although  no  cause  was  in 
existence  with  respect  to  it"). 

*  1820,  Cromack  v,  Heathcote,  2  B.  &  B.  4, 
Dallas,  C.  J.  (communications  as  to  drawing  a 
deed,  privileged  ;  "  I  know  of  no  such  distinction 
as  that  arising  from  the  attorney  being  employed 
or  not  employed  in  the  cause  "). 

*  1833,  Greenoagh  r.  Gaskell,  1  Myl.  &  E. 
88, 101  (L.  C.  Brou^am  declared  that,  for  attor- 
neys, "it  does  not  appear  that  the  protection  ia 
qualified  by  any  reference  to  proceedings  pend- 
ing or  in  contemplation ") ;  1833,  Moore  v. 
Terrell,  4  B.  &  Ad.  870,  876  (Parke,  J.,  declared 
that  Tindal,  C.  J.,  Lyndhurst,  L.  C.  B.,  and 
himself,  were  consulted  by  Brougham,  L.  C,  in 
deciding  Greenough  v.  Gaskell,  and  approved  of 
it) ;  1833,  Doe  v.  Harris,  6  C.  &  P.  692  (Parke, 
J.,  declared  the  limitation  of  Williams  v.  Mudie 
to  have  been  recently  repudiated  by  the  Chan- 
cellor, consulting  with  tne  Chief  Justices  and 
Chief  Baron ;  meaning  the  case  of  Greenough 
V.  Gaskell);  1846,  Pearse  v.  Pearse,  1  DeG.  & 
Sm.  12,  25,  11  Jur.  62  (V.  C.  Knight-Bruce : 
' '  I  suppose  Cromack  o.  Heathcote  to  be  now 
universally  acceded  to  ;  ...  as  far  as  any  dis- 
coveiy  by  the  solicitor  or  counsel  is  concerned, 
the  question  of  the  existence  of  any  suit,  claim, 
or  dispute,  is  immaterial "). 
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methods  of  discoyeiy  in  equity.  As  the  1700s  diew  to  a  close,  it  came  first 
to  be  conceded  that  "  the  privilege  was  that  of  the  client."  By  this  time,  a 
recognition  began  to  be  given  to  the  logical  consequence  that  he  could  not 
be  interrogated  as  to  communications  made  far  the  purpose  of  the  litigation 
at  bar ;  yet  the  tradition  was  apparently  still  to  the  contrary.^  The  case  of 
Preston  v,  Carr,  in  1826,  was  the  last  effort  to  preserve  this  tradition.'  It  was 
thereafter  immediately  settled,  by  a  series  of  nearly  simultaneous  rulings,  that 
communications  relative  to  the  cause  at  bar,  or  even  in  contemplation  of  it^ 
were  protected  from  discovery  by  the  client  himself.'  The  question  then  came 
to  be  whether  communications  made  for  other  litigations  were  eiho  to  be  privi* 
l^ed.  At  first  even  Lord  Brougham  hesitated  to  take  this  step  ;^  but  Lord 
Abinger,^^  and  then  Lord  Lyndhurst  and  his  Yice-Chaucellor,^  made  the 
advance.  The  further  extension  of  the  privilege  to  communications  made  in 
contemplation  of  any  litigation  was  then  speedily  conceded.^    Here,  however^ 


V  The  early  case  of  Radcliife  v.  Funman,  in 
the  Hooee  of  Lords,  in  1730  (2  Bro.  P.  C.  614), 
much  relied  upon  for  the  narrower  yiew,  is 
obscurely  reported  as  haying  compelled  the 
client's  discovery  of  admissions  "  stated  in  some 
case  for  the  opinion  of  some  counsel " ;  but  it 
was  apparently  treated  by  Lord  Eldon  as  practi- 
cally  Ignoring  the  privilege  for  the  client :  1801, 
Wnght  V,  Mayer,  6  Ves.  Jr.  280  (L.  G.  Eldon 
refused  to  compel  the  attorney  to  produce  cases 
and  opinions  placed  confidentially  with  him  by 
the  client,  but  intimated  that  by  a  motion  for 
production  on  a  bill  of  discovery  against  the 
client  himself  they  could  be  produced,  oeing  "  in 
her  power,  if  in  the  custody  of  her  attorney  '*)  ; 
1812,  Richards  v.  Jackson,  18  id.  472  (L.  C. 
Eldon  on  a  bill  of  discovery  compelled  the  client 
to  produce  his  case  stated,  though  not  the  coun- 
sel s  opinion,  following  RadclifTe  v,  Fiirsman 
reluctantly  ;  and  said  that  in  his  experience 
that  had  been  the  practice). 

•  1826,  Preston  v.  Carr,  1  Y.  &  J.  175  (Alex- 
ander, C.  B.  ;  the  Exchequer  compelled  the  pro- 
duction of  two  cases  stated,  apparently  for  the 
very  litigation  in  hand). 

*  1827,  Hughes  v.  Biddulph,  4  Rnss.  190, 
L.  0.  Lyndhurst  (letters  passed  between  solicitor 
and  client  ''in  the  progress  of  this  cause,  and 
with  reference  to  this  cause  previously  to  its 
being  instituted,"  held  privileged)  ;  1827,  Vent 
V.  Pacey,  ib.  193,  same  judge  (letter  to  a  solicitor 
"with  a  view  to  taking  the  opinion  of  counsel 
upon  the  matter  in  question  and  which  matter 
arterwards  became  the  subject  of  the  suit,"  privi- 
leged) ;  1830,  Garland  v.  Scott,  3  Sim.  396 
(privilege  held  to  cover  communications  "  passed 
in  the  progress  of  this  cause,  or  with  reference 
to  this  cause  previously  to  its  being  instituted  ") ; 
1833,  Bolton  v,  Liverpool,  1  Myl.  &  E.  95,  98, 
L.  0.  Brougham  (a  case  protected  when  "laid 
before  counsel  in  reference  to  or  in  contempla- 
tion of  or  pending  the  suit  or  action  for  the 
purpose  of  which  the  production  is  sought"  ; 
preceding  cases  examined,  Hughes  v.  Biddulph 
approved)  ;  1833,  Whitbread  v.  Gumey,  1 
Yonnge  541  (L.  C.  B.  Lyndhurst  applied  the 
rule  in  Bolton  v,  Liverpool) ;  1837,  Nias  v.  R. 


Ck>.,  8  MyL  &  Or.  855  (L.  G.  Gottenham  ;  case 
and  opinion  concerning  the  yery  litintion,  but 
made  oefore  bill  filed,  held  privilegedi. 

^  1833,  Greenongh  v.  Gaskell,  1  MyL  k  K. 
88,  101,  L.  C.  Brougham  ("the  authorities  are 
that  he  fthe  client]  must  disclose  the  cases  he 
has  laid  before  counsel  for  their  opinion,  uncon- 
nected with  the  suit  itself" ;  while  as  regards 
attorneys,  "it  does  not  appear  that  the  pro* 
tection  is  qualified  by  any  reference  to  proceed- 
ings pending  or  in  contemplation  "  ;  though  the 
distinction  "  seems  inconsistent ") ;  1836,  Meath 
V.  Winchester,  10  Bligb,  N.  8.  875  (Lord 
Brougham,  referring  to  his  ruling  in  Green- 
ongh 9.  Gaskell,  spoke  of  the  practice  thereto- 
fore obtaining  as  "the  inveterate  and  not  now 
to  be  changed  practice  in  courts  of  equity,"  and 
said  that  only  the  case  of  Badcliffe  v.  Fursman, 
a  ruling  of  the  House  of  liords,  prevented  the 
overthrow  of  an  illogical  limitation  now  felt  by 
all  the  judges  to  be  utterly  repugnant). 

"  1836,  KnUfht  v.  Waterford,  2  Y.  &  C.  Ch. 
22,  81,  41  (L.  C.  B.  Abinger  disapproved  of  the 
ruling  in  Bolton  v.  Liverpool  in  so  far  as  it  re- 
fused the  privilege  for  cases  stated  in  litigation 
prior  to  or  other  than  the  pending  one ;  here 
intimating  that  the  privilege  extended  to  a  brief 
filed  in  a  suit  in  1688). 

"  1842,  Herring  ».  Clobery,  1  Phil.  Ch.  91 
(L.  C.  Lyndhurst's  principle,  onoted  in/ra^ 
§  2295,  went  this  far) ;  1842,  Comoe  v,  London^ 
1  Y.  &  C.  Ch.  C.  631,  650,  Shadwell,  V.  C. 
(cases  prepared  and  opinions  taken  for  litiga- 
tions with  other  parties  were  protected,  the 
issues  being  the  same  or  related)  ;  1843,  Hughes 
V,  Gamous,  6  Beav.  352  (correspondence  in 
another  suit,  indirectly  involved,  held  privi- 
leged) ;  1844,  Holmes  v.  Baddeley,  1  Phil.  Ch. 
476,  L.  C.  Lyndhurst  (cases  and  opinions  given 
for  another  suit  with  another  party  concerning 
the  same  property,  and  possibly  raising  a  similar 
issue,  held  privileged  ;  overruling  Lord  Lang- 
dale's  decision  below  in  6  Beav.  521). 

"  1842,  Herring  v.  Clobery,  supra;  1842, 
aagett  V.  Phillips,  2  Y.  &  C.  Ch.  C.  82,  Knight- 
Bruce,  V.  C.  (communication  privileged,  if  a 
dispute  had  arisen  which  "might  terminate  m 
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a  stand  was  made  by  Lord  Lasgdale,  Master  of  the  Bolls,  the  determined 
opponent  of  the  privilege ;  lie,  with  Vice-Chancellor  Wigram,  succeeded  for  a 
short  space  in  restricting  it  at  most  to  communications  made  after  dispute 
arisen,  though  irrespective  of  litigation  contemplated.^*  But  Lord  Chancellor 
Lyndhurst  was  already  on  record,  in  Herring  v,  Clobery,  as  favoring  the  final 
and  broadest  expansion  to  communications  seeking  any  legal  advice  under 
all  circumstances.^  For  another  twenty  years  this  final  step  remained  argu* 
able.^^  But  logic  prevailed ;  and  after  Minet  v.  Morgan  there  was  no  pretext 
for  doubt  as  to  the  law  in  England.^^  Thereafter,  for  the  client  and  for  the 
attorney  the  broad  boundaries  of  the  privilege  were  the  same. 

In  the  United  States  this  lengthy  controversy  seems  never  to  have  found 
echoes.  With  the  exceptiqn  of  one  or  two  early  rulings  observing  some  of 
the  original  English  limitations,^  the  Courts  seemed  to  gravitate  naturally 
to  the  largest  interpretation  of  the  privilege.^    Mr.  Justice  Selden,  of  New 


a  suit") ;  1844,  Flight  v.  Robinson,  8  Beay.  22, 
38,  Lord  Langdale,  M.  K.  (cited  infra).  The 
supposed  authority  of  Radclifie  v,  Fureman,  and 
the  limitation,  hitherto  obtaining  up  to  the 
1830s,  in  tradition  and  practice,  to  consultations 
concerning  the  litigation  in  hand,  was  carefully 
discussed  and  strongly  deprecated  in  1837  and 

1843,  in  two  articles  in  the  London  Law  Mag- 
azine (yol.  17,  p.  61,  and  vol.  80,  p.  107)  whicn 
must  have  haa  much  influence  on  professional 
opinion. 

^*  1848,^7alsinfham  r.  Goodricke,  8  Hare 
122,  125  (Wigram,  V.  C,  after  noting  that  prior 
decisions  recognized  the  privilege  for  those  com- 
munications only  which  were  had  after  dispute 
arising,  though  not  in  contemplation  of  litiga- 
tion, apparently  declined  to  recognize  it  for 
those  haa  "before  any  dispute  arose");  1848, 
.  Woods  V.  Woods,  4  id.  83  (Wigram,  V.  C,  re- 
peated  his  views  as  expressed  in  the  prior  case) ; 

1844,  Flight  v.  Robinson,  8  Beav.  22,  38  (Lord 
Langdale,  M.  R.,  restricted  the  privilege  to 
communications  taking  place  "eitner  in  the 
progress  of  the  suit,  or  with  reference  to  the 
suit  previously  to  its  commencement ") ;  1845, 
Carpmael  o.  Powis,  9  Beav.  16,  20  ^Lord  Lang- 
dale, as  to  his  former  denial  of  ttie  privilege 
where  "no  liti^tion  was  contemplated,"  con- 
ceded that  "  thiH  doctrine  has  been  overruled  ") ; 

1845,  Reece  v,  Trye,  ib.  316  (Lord  Langdale 
conceded  that  the  protection  was  not  confined 
to  communications  in  contemplation  of  litiga- 
tion ;  reluctantly  acknowledging  that  his  own 
view  "  has  not  been  approved") ;  1848,  Penrud- 
dock  V.  Hammond,  11  id.  59  (similar  to  Reece 
V.  Trye). 

"  1842,  Herring  v.  Clobery,  1  Phil.  Ch.  91 
(quoted  t?i/ra,  §  2295).  This  view  had  been 
advanced  piany  vears  before,  in  a  ruling  little 
noticed:  1821,  Walker  v,  Wildman,  6  Madd. 
47  ([jeach,  V.  C.  ;  privilege  held  to  apply  not 
merely  to  "  communications  pending  an  action," 
but  to  every  communication  **  for  professional 
assistance  "). 

"  1846,  Pearse  v,  Pearse,  1  DeG.  k  Sm.  12, 
25,  11  Jur.  50  (V.  C.  Knight-Bruce  declared 
that  it  was  "not  a  disputable  point "  that  "  the 


question  of  the  existence  or  non-existence  of  any 
suit,  claim,  or  dispute,  is  immaterial  "  ;  Herring 
V.  Clobery  declared  to  state  the  rule  correctly) ; 
1855,  Manser  v.  Dix,  1  K.  &  J.  451,  453  (Page- 
Wood,  V.  C,  was  perplexed  by  the  prior  rul- 
ingki,  and  was  inclined  to  draw  the  line  at 
communications  made  with  reference  to  a  dis- 
pute, including  possible  as  well  as  actual  disputes, 
and  therefore  held  as  privileged  a  communica- 
tion made  regarding  a  supposed  defect  on  the 
title,  as  being  a  consultation  "against  all  pos- 
sible claimants  who  may  hereafter  dispute  the 
title") ;  1859,  Lawrence  v.  Campbell,  4  Drew. 
485  (Kindersley,  V.  C,  declared  that  "it  is  not 
now  necessary,  as  it  formerly  was,  .  .  .  that 
the  communications  should  be  made  either  dnr« 
ing  or  relating  tn  an  actual  or  even  to  an  ex* 

rted  litigation  ")  ;  1866,  Jenkyns  v.  Bushby, 
R.  2  £q.  547  (case  and  opinion,  prepared  for 
defendant's  predecessor  for  litigation  as  to  the 
same  property,  held  privileged). 

"  1873,  Minet  v,  Morgan,  L.  R.  8  Ch.  361, 
866  (L.  C.  Selbome  reviewed  the  cases,  and  ap« 
proved  the  broad  principle  of  Pearse  v.  Pearse  ; 
"  the  law  has  now  attamed  to  a  footing  which 
made  me  a  little  surprised  to  hear  the  matter 
reopened  now  ") ;  1889,  Lowden  v.  Blakey,  L.  R. 
23  Q.  B.  D.  832  (Minet  v.  Morgan  approved) ; 
1891,  O'Shea  v.  Wood,  Prob.  287  (modem  doc- 
trine approved). 

In  Canada,  the  doubt  in  English  practice  was 
reflected  in  a  contemporary  ruling :  1865,  Mac- 
donald  v.  Putman,  11  Grant  Ch.  258,  264  (com- 
munications from  the  client,  held  not  privileged 
if  not  made  i)ending  or  anticipating  litigation  ; 
otherwise  of  the  attorney  ;  here  the  then  Knglish 
cases  and  their  uncertainty  were  considered) ; 
1874,  Hamelyn  i;.  White,  6  Ont.  Pr.  143  (Minet 
V.  Morgan  followed ;  Macdonald  v.  Putman 
practically  repudiated). 

"  1829,  Dixon  v.  Parmelee,  2  Vt.  185,  188  ; 
1845,  March  v.  Ludlum,  8  Sandf.  Ch.  35,  49 
(Sandford,  V.  C,  recognizes  the  privilege  as 
applying  "where  there  is  a  dispute,"  though 
no  litigation  actual  or  contemplated). 

^'  Besides  the  following  rulings,  the  doctrinb 
is  of  course  now  assumed  in  almost  every  opinion 
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York,  alone  raised  his  voice  in  opposition  *  The  reasons  for  this  contrast, 
and  for  the  easy  acceptance  of  the  broader  rule  with  us,  may  be  guessed  without 
much  risk  of  error.  In  the  first  place,  there  was  not  the  same  strong  body 
of  direct  tradition  to  be  overcome.  The  profession  of  the  attorneys  was  in 
many  of  our  colonies  for  a  long  time  unrecognized ;  and  there  can  hardly 
have  been  any  inheritance  of  the  old  principle  to  stand  in  the  way  of  the 
logic  of  the  newer  theory.  But,  more  than  this,  the  functions  of  counsel  and 
*  attorney  not  having  been  with  us  maintained  in  separation,  the  chief  occasion 
for  the  long-drawn-out  English  controversy  was  lacking, — namely,  the  exists 
ence  of  a  complete  written  statement  of  facts  by  the  party  himself,  available 
against  him  as  an  admission,  in  the  form  of  a  ''case  made  for  counsel," 
customarily  presented  to  the  latter  by  the  attorney  for  an  opinion  before 
venturing  on  litigation*  This  it  was  which,  in  English  practice,  formed  the 
objective  eagerly  sought  after  by  bills  of  discovery,  and  was  only, protected 
from  disclosure  by  the  bulwark  of  the  present  privilege.  Most  of  the  rulings 
in  the  long  list  already  examined  were  concerned  with  demands  for  the  pro- 
duction by  the  client  of  this  key  to  his  case ;  and  under  the  rules  of  discovery 
{ante,  §§  1846,  1857,  2219)  most  of  its  parts  must  have  been  demandable 
except  as  they  might  fall  within  the  present  privilege.**  It  is  no  wonder 
that  the  loss  of  such  an  advantage  was  so  stubbornly  contested  by  inquisitive 
opponents.  In  the  United  States,  however,  no  "  case  "  needed  to  be  stated  in 
this  written  form ;  for  counsel  and  attorney  were  one.  The  client's  admissions 
to  his  adviser  were  likely  to  be  made  orally ;  and  the  chance  of  extracting  from 
him  a  repetition  of  the  same  admissions  by  answers  to  interrogatories  was  of 
little  value,  compared  to  the  opportunity  of  inspecting  the  imchangeable  writ- 
ing which  he  was  obliged,  in  English  practice,  to  commit  to  the  counsel's 
hands.  All  that  was  to  be  obtained  by  discovery,  under  the  other  practice, 
was  the  preexisting  documents  of  title  or  obligation,  and  these  were  not  to 
be  protected  by  the  attorney-privilege.^  There  was  thus  no  appreciable  mo- 
tive for  raising  the  distinctions  which  marked  the  successive  stages  of  develop- 
ment in  England,  nor  for  struggling  so  long  at  each  successive  outpost  in  the 
extension  of  the  privilege.     The  progress  of  its  logic  was  unimpeded. 


diflcuasing  the  privile|(e  at  lai^ ;  1845,  State  v. 
Marshall,  8  Ala.  302,  306  ;  1860,  Bobotr.  Bryson, 
21  Ark.  387  ;  1899,  Brown  v.  Butler,  71  Conn. 
576,  42  Ail.  654  (instructions  as  to  drawing  a 
bill  of- sale,  excluded)  ;  1856,  Johnson  v.  Sul- 
livan, 23  Mo.  474,  479  ;  1831,  Foster  v.  Hall, 
12  Pick.  89,  97  (see  quotation  infra,  §  2295)  ; 
1833,  Hatton  v,  Robinson,  14  id.  416,  421  ; 
1848,  Bank  of  Utica  p.  Mersereau,  3  Barb.  Ch. 
628,  592.  Walworth,  C. ;  1859,  Williams  v.  Fitch, 
18  N.  Y.  546,  551  (conversation  relating  to  an 
affidavit  for  reducing  an  assessment,  held  privi- 
leged ;  as  to  the  supposed  limitation  to  judicial 
proceedings,  "  it  appears  to  be  now  settled  other- 
wise, and  we  think  with  great  propriety ") ; 
1871,  Britton  v.  Lorenz,  45  id.  51,  57  (rule  con- 
firmed) ;  1874,  Yates  v.  Olmsted,  66  id.  632 
(same) ;  1881,  Boot  v.  Wright,   84  id.  72,  76 


(the  rule  "  extends  to  communications  in  refer- 
ence to  all  matters  which  are  the  proper  subject 
of  professional  employment ") ;  1834,  Beltzhoover 
V.  Blackstock,  3  Watts  20,  27  ("It  is  sufficient 
if  the  witness  were  consulted  professionally  and 
acted  or  advised  as  counsel ") ;  1891,  Alexander 
r.  U.  S.,  138  U.  S.  853,  359,  11  Sup.  350 ; 
1832,  Durkee  v.  Leland,  4  Vt.  612 ;  1856,  Goon 
V.  Swan,  30  id.  6,  semhle  ;  1873,  Elarle  t;.  Grout, 
46  id.  113,  125,  semble;  1814,  Parker  v.  Garter, 
4  Munf.  278,  287. 

*«  Quoted  post,  §2296. 

*^  So  far  as  the  documents  in  such  a  ''case" 
were  not  created  for  the  purpose  of  communicat- 
ing with  the  attorney,  the  limits  of  privilege 
still  are  important ;  they  are  examined  post, 
§  2318. 
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§  2295.  Same :  General  Principle  and  Polioy.  It  has  been  hitherto  assumed 
that  the  logic  of  the  modem  theory  of  the  privilege  (ante,  §  2290)  leads 
inevitably  to  the  broad  scope  of  rule  just  noticed.  But  is  this  its  inevitable 
result  ?  Does  the  policy  of  securing  subjective  freedom  of  consultation  for 
the  client  require  us  to  guarantee  that  freedom  as  well  for  non-litigious  as 
for  litigious  consultation?  To  argue  that  every  right  and  obligation  is 
potentially  the  subject  of  litigation  is  natural ;  but  this^  though  abstractly 
true  and  sufficient,  is  hardly  tangible  enough  to  support  so  broad  a  claim  of 
expansion.  The  case  against  expansion,  from  this  point  of  view,  has  been 
made  the  most  of  in  the  following  passage : 

1864,  Selden,  J.,  in  Whiting  v.  Barney,  30  N.  Y.  330,  332 :  <"  As  lawsuits  multiplied, 
and  the  modes  of  judicial  proceeding  became  more  complex  and  formal,  it  became 
necessary  to  have  these  suits  conducted  by  persons  skilled  in  the  laws  and  in  the  practice 
of  the  courts.  This  necessity  gave  rise,  at  an  early  day,  to  the  class  of  attorneys ;  to  f  acili* 
tate  the  business  of  the  courts,  it  was  important  that  these  men  should  be  employed. 
But  as  parties  were  not  then  obliged  to  testify  in  their  own  cases,  and  could  not  be  com* 
pelled  to  disclose  facts  known  only  to  themselves,  they  would  hesitate  to  employ  profes* 
sional  men,  and  make  the  necessary  disclosures  to  them,  if  the  facts  thus  communicated 
were  thus  within  the  reach  of  their  opponent.  To  encourage  the  employment  of  attor- 
neys, therefore,  it  became  indispensable  to  extend  to  them  the  immunity  enjoyed  by  the 
party.  ...  If  this  was  the  true  foundation  of  the  rule,  it  would  follow,  that  the  protec- 
tion is  confined  to  communications  made  with  a  view  to  the  conduct  of  a  suit,  or  some 
judicial  proceeding,  and  it  goes  most  forcibly  to  confirm  and  strengthen  the  direct  author- 
ity  to  which  I  have  referred,  that  in  the  earlier  cases,  and  while  the  origin  of  the  rule  was 
most  likely  to  be  kept  in  view,  the  doctrine  would  seem  to  have  had  this  application.  .  .  • 
But,  unfortunately,  there  is  another  class  of  cases,  still  more  numerous,  which  indicate  a 
different  doctrine,  viz.,  that  the  privilege  has  no  special  relation  to  suits  in  court  or  judi- 
cial proceedings  of  any  kind,  but  extends  to  every  case  where  a  member  of  the  legal  pro- 
fession is  consulted  or  employed  professionally »  ...  It  seems  to  me,'  that  enough  has 
been  adduced,  to  make  it  clear  that  the  privilege  in  question  is  not  founded  upon  any 
idea  of  the  sacredness  of  confidential  communications,  whether  made  to  an  attorney  or  to 
any  other  person ;  nor  upon  any  particular  policy  of  the  law  which  distinguishes  the 
general  business  of  an  attorney  from  that  of  any  other  class  in  the  community  ;  but  it 
was  the  result  of  that  rule  of  the  common  law,  which  excused  parties  from  testifying  in 
their  own  cases,  and  of  the  necessity,  for  the  convenience  of  the  public,  as  well  as  the 
benefit  of  suitors,  of  having  the  business  of  the  courts  conducted  by  professional  men. 
Whether,  therefore,  the  recent  legislation  in  this  State,  compelling  parties  to  testify  as 
witnesses  in  their  own  suits,  shall  be  deemed  to  have  removed  the  whole  foundation  of 
the  rule,  and  terminated  all  necessity  for  its  continuaiice  or  not,  which  may  admit  of  some 
doubt,  it  follows,  from  the  views  here  expressed,  if  correct,  that  the  protection  should 
only  be  held  to  extend  to  such  communications  as  have  relation  to  some  suit  or  other 
judicial  proceeding,  either  existing  or  contemplated." 

The  true  answer  to  Mr.  Justice  Selden's  argument  is  found  by  recurring  to 
the  basis  of  all  privileges  for  communications  (ante,  §  2285).  Their  object  is  to 
protect  the  perfect  working  of  a  special  relation,  wherever  confidence  is  a 
necessary  feature  of  that  perfect  working.  Now  it  cannot  be  denied  that  pro* 
fessional  legal  advice  is  as  often  needed  for  avoiding  litigation  as  for  carrying 
it  on ;  still  less  can  it  be  denied  that  the  avowed  ideal  of  the  law,  and  the 
prudent  custom  of  the  profession,  is  to  diminish  litigation  by  so  ordering 
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the  affairs  of  clients  that  litigation  is  not  needed  to  correct  their  plight  It 
is  a  truism  that  much  of  litigation  is  due  to  the  very  failure  of  clients  to 
seek  legal  advice  until  a  resort  to  the  courts  cannot  be  avoided.  Thus  the 
relation  of  client  and  legal  adviser,  and  the  freedom  of  entering  into  it,  are  of 
at  least  equal  importance  for  matters  that  are  still  in  the  non-litigious  stage ; 
and  the  promotion  of  the  relation  in  that  stage  tends  to  prevent  its  necessity 
in  the  further  and  less  desirable  stage.  The  best  judicial  opinion,  therefore, 
when  not  opposed  (as  Lord  Langdale  was)  to  the  privil^;e  as  a  whole,  has 
not  hesitated  to  accept  the  reasoning  which  leads  to  the  broad  rule  now  uni- 
versally accepted : 

1833,  L.  C.  Brougham,  in  Greenaugh  v.  GaskeUj  1  Myl.  &  K.  98,  102:  «'If  the  piotectioa 
were  confined  to  proceedings  begun  or  in  contemplation,  then  every  communication  would 
be  unprotected  which  a  party  makes  with  anew  to  his  general  defense  against  attacks  which 
he  apprehends,  although  at  the  time  no  one  may  have  resolved  to  assail  him.  But,  were 
it  allowed  to  extend  over  such  communications,  the  protection  would  be  insufficient  if  it 
only  included  communications  more  or  less  connected  with  judicial  proceedings ;  for  a 
person  oftentimes  requires  the  aid  of  professional  advice  upon  the  subject  of  his  rights 
and  liabilities  with  no  reference  to  any  particular  litigation,  and  without  any  other  refer- 
ence to  litigation  generally  than  aU  human  affairs  have  in  so  far  as  every  transaction  may 
by  possibility  become  the  subject  of  judicial  inquiry." 

1831,  Shaw,  C.  J.,  in  Foster  v.  BaU,  12  Pick.  89,  98:  "  We  are  of  opinion  that  although 
this  rule  of  privilege,  having  a  tendency  to  prevent  the  f  uU  disclosure  of  the  truth,  ought 
to  be  construed  strictly ;  yet  still,  whether  we  consider  the  principle  of  public  policy  upon 
which  the  rule  is  founded,  or  the  weight  of  authority  by  which  its  extent  and  limits  are 
fixed,  the  rule  is  not  strictly  confined  to  communications  made  for  the  purpose  of  enabling 
an  attorney  to  conduct  a  cause  in  court,  but  does  extend  so  as  to  include  communications 
made  by  one  to  his  legal  adviser,  whilst  engaged  and  employed  in  that  character,  and 
when  the  object  is  to  get  his  legal  advice  and  opinion  as  to  legal  rights  and  obligations, 
although  the  purpose  be  to  correct  a  defect  of  title  by  obtaining  a  release,  to  avoid  litiga- 
tion by  compromise,  to  ascertain  what  acts  are  necessary  to  constitute  a  legal  compliance 
with  an  obligation,  and  thus  avoid  a  forfeiture  or  claim  for  damages,  or  for  other  legal 
and  proper  purposes  not  connected  with  a  suit  in  court." 

§  2296.  Same :  Applioatioii  to  Advice  sought  for  Sondxy  Non-Legal  Pur- 
poaea ;  Consultation  with  Prosecuting  Attomejra*  Men  do  not  gather  grapes 
of  thorns,  nor  figs  of  thistles  ;  yet  they  may  enter  one  and  the  same  field  and 
find  diverse  fruits.  A  lawyer  is  sometimes  employed  without  reference  to  his 
knowledge  and  discretion  in  the  law,  —  as  where  he  is  charged  with  finding  a 
profitable  investment  for  trust  funds.  So,  too,  one  not  a  lawyer  is  sometimes 
asked  for  legal  advice,  —  as  where  a  policeman  or  a  clerk  of  court  is  con- 
sulted. It  is  not  easy  to  frame  a  definite  test  for  distinguishing  legal  from 
non-legal  advice.  Where  the  general  purpose  concerns  legal  rights  and  obli- 
gations, a  particular  incidental  transaction  would  receive  protection,  though 
in  itself  it  were  merely  commercial  in  nature,^  —  as  where  the  financial  con- 
dition of  a  shareholder  is  discussed,  in  the  course  of  a  proceeding  to  enforce 
a  claim  against  a  corporation.     But  apart  from  such  cases,  the  most  that  can 

^  1856,  Haas  v.  Bloch,  7  Ind.  203  (one  part  of  a  conversation  being  privileged,  the  rest  not,  the 
whole  waa  held  protected). 
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he  said,  by  way  of  generalization,  is  that  a  matter  committed  to  a  professional 
legal  adviser  is  prima  facte  so  committed  for  the  sake  of  the  legal  advice 
which  may  be  more  or  less  desirable  for  some  aspect  of  the  matter,  and  is 
therefore  within  the  privilege,  unless  it  clearly  appears  to  be  lacking  in 
^ispects  requiring  legal  advice.  Obviously,  much  depends  upon  the  circum- 
stances of  individual  transactions.^ 

The  difficulty  of  drawing  the  line  is  noticeable  in  the  case  of  complaints 
made  to  proseciUing  attorneys.  Under  our  system  of  criminal  prosecution,  the 
injured  person  does  not  usually,  as  in  England  at  common  law,  employ  the 
<^ounsel,  nor  became  liable  for  the  costs ;  he  may  be  obliged  to  make  oath  to 
the  complaint,  but  he  is  in  the  criminal  procedure  no  more  than  an  informer 
and  a  witness.  There  is,  therefore,  nominally,  for  him  no  cause  at  issue  and 
no  need  for  legal  advice.  On  the  other  hand,  he  may  become  liable  for 
malicious  prosecution,  and  may  therefore  desire  legal  advice  before  incurring 
any  risk.  His  application  to  the  prosecuting  attorney  will  therefore  usually 
not  involve  a  request  for  legal  advice  in  his  own  interest ;  yet  conceivably 
it  may : 

1846,  Lockwood,  J.,  in  Granger  v.  Warrington,  8  111.  299,  308  (malicious  prosecution  -. 
the  defendant,  being  plaintiff  in  a  suit  for  tiie  taking  of  a  horse,  had  gone  to  the  prose- 
cuting attorney  of  the  county  and  made  complaint  preparatory  to  appearing  before  the 
grand  jury ;  the  attorney  advised  him  that  no  indictment  would  lie)  :  **  The  relation  of 
<;lient  and  attorney  must  exist.  The  party  must  consult  the  attorney  in  a  matter  in  which 
ills  private  interest  is  concerned,  and  make  his  statements  to  him  with  a  view  to  enable 
the  attorney  correctly  to  understand  his  cause,  so  that  he  may  manage  it  with  greater 

*  Yarioos  instances  are  as  follows :  England:  etc.,  not  privileged) ;  1895,  Freeman  v.  Brewster, 
1821,  Walker  v,  Wildman,  6  Madd.  47  (Leach,  93  Ga.  648,  21  S.  £.  165  (the  contents  of  an 
Y.  C.  ;  privilege  held  not  applicable  to  employ-  insurance  policy,  the  collection  of  the  money, 
ment  "  in  matters  not  professional,  as  in  a  treaty  etc.,  as  attorney,  held  privileged) ;  1904,  State 
for  the  purchase  of  an  estate  ") ;  1824,  Bramwelf,  v.  Goosey,  111  La.  —  ,35  So.  786  (consultation 
V.  Lucas,  2  B.  &  0.  745  (**a  question  for  infor-  during  tiial,  between  a  co-indictee,  not  on  trial, 
mation  as  to  a  matter  of  fact,  as  to  a  communi-  and  his  counsel,  as  to  the  former's  consenting 
•cation  the  attorney  has  made  to  others,  where  to  take  the  stand,  held  privileged) ;  1823,  Wil- 
the  communication  might  have  been  made  by  son  v,  Troup,  2  Cow.  195,  205,  242  (privilege 
any  other  person  as  well  as  an  attorney  and  held  applicable  to  an  attorney,  acting  as  a 
where  the  character  or  office  of  attorney  has  not  general  business  agent,  so  far  as  the  communi- 
been  called  into  action,"  is  not  privileged  ;  here,  cations  concerned  professional  legal  services  ; 
a  question  by  a  bankrupt  whether  the  state  of  here,  the  foreclosure  of  a  mortgage) ;  1862, 
things  was  such  that  he  could  attend  his  cred-  Flack  v,  Neill,  26  Tex.  273,  276  (a  "'  voluntary 
iters  meeting  without  the  prospect  of  arrest) ;  narrative  of  the  circumstances  attending  a  past 
1836,  Tnrquand  v.  Knight,  2  M.  &  W.  98  (con-  transaction,"  held  not  privileged  on  the  facts) ; 
sultation  of  an  attorney  for  procuring  a  loan,  1800,  Heister  v.  Davis,  3  Yeates  4  (privilege 
held  privileged) ;  1837,  boe  v,  Watkins,  3  Bing.  held  not  to  cover  the  vendor's  delivery  of  a 
N.  C.  421  (communications  by  a  person  desiring  bond  to  the  attorney  of  the  vendee  and  the 
to  obtain  a  loan  and  seeking  an  attorney  C,  latter's  statement  that  he  was  satisfied  with  the 
acting  for  a  lender,  held  privileged;  *'C.  was  security) ;  1849,  Moore  v.  Bray,  10  Pa.  St.  519, 
to  assist  professionally  in  raising  the  money  for  523  (conversation  in  regard  to  a  confession  of 
the  applicant");  1842,  Jones  v.  Pugh,  1  Phil,  jud^ent  to  cover  liabilities,  and  a  dispute 
€h.  96  (bill  by  a  judgment  creditor  against  P.  arising  therefrom,  held  privileged) ;  1896,  Mut- 
and  his  mortgagee,  a  solicitor ;  the  solicitor,  nal  Life  Ins.  Co.  v,  Selby,  19  C.  G.  A.  331,  72 
having  taken  mortgages  for  his  clients  in  his  Fed.  980  (consultation  with  an  attorney  in 
own  name,  as  an  "  ordinary  part  of  a  solicitor's  applying  for  a  pension,  excluded) ;  1900,  Bur- 
duty  to  lay  out  money  for  his  clients,"  was  not  raston  v.  Bank,  22  Utah  328,  62  Pac.  425 
compelled  to  disclose  the  names  of  his  ces^ui^  ^U€  (attorney  employed  to  "straighten  out  an  ac- 
irustent);  United  States :  1899,  Tamer's  Appeal,  count"  by  a  man  who  could  not  read;  state- 
72  Conn.  305,  44  Atl.  310  (conversations  in  ments  not  privileged), 
regard  to  the  amount  receivable  from  an  estate, 
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skill ;  or  if  legal  advice  only  is  wanted,  to  enable  the  attoraey  the  better  to  counsel  him 
as  to  his  legal  rights.  Did,  then.  Granger  employ  Cnrtiss  as  an  attorney,  either  to  investi- 
gate a  question  of  law,  in  which  his  private  interests  were  concerned,  or  to  commence  or 
to  defend  a  suit  in  which  he  was  a  party?  He  clearly  had  no  such  object.  He  had  no 
personal  interest  in  the  result  at  which  Cnrtiss  shoiUd  arrive,  and  he  did  not  expect  to 
compensate  him  for  his  advice.  Consequently  the  relation  of  client  and  attorney  did  not 
arise ;  and  consequently  the  conversation  was  not  privileged  from  being  disclosed  by 
Curtiss  as  a  witness.  Granger  can  be  considered  in  no  other  light  than  a  witness  on  tho 
part  of  the  people,  communicating  to  the  law  o£Bcer  of  the  government,  his  knowledge  in 
relation  to  the  commission  of  a  supposed  crime,  and  inquiring  of  that  officer  whether  tho 
facts  thus  communicated  amounted  to  an  offence.  We  think  that  no  considerations 
of  public  policy  require  that  the  conversations  between  Granger  and  the  State's  attorney 
should  be  regarded  as  confidential  and  privileged."  * 

§  2297.  Same :  Application  to  Advice  in  Conveyancing.  A  deed  or  other 
conveyance  is  drafted  sometimes  by  the  parties,  sometimes  by  a  real-estate 
broker,  sometimes  (as  on  the  Continent,  and  formerly  in  England)  by  a 
notary  or  scrivener,  and  sometimes  by  an  attomey-at-law.  Thongh  it  neces* 
sarily  affects  rights  and  obligations,  there  is  not  necessarily  a  contribution  of 
legal  advice  in  its  preparation.  It  is  conceivable,  therefore,  that  an  attorney 
may  be  asked  to  draft  a  deed  of  a  certain  tenor,  without  any  express  refer- 
ence to  his  knowledge  of  the  law.  On  the  other  hand,  he  will  undoubtedly 
use  that  knowledge,  and  his  employer  impliedly  requests  him  to  use  it,  in 
phrasing  the  instrument.  The  question  thus  arises  whether  the  communica- 
tions then  made  by  his  employer,  although  they  may  not  in  terms  concern 
legal  aspects  of  the  transaction,  are  to  be  regarded  as  communications  made 
in  the  course  of  an  employment  for  legal  advice. 

This  question  has  naturally  received  conflicting  answers.^  The  tendency 
at  first  in  England  was  to  make  a  sharp  distinction  between  services  as  a  con- 


'  The  following  roIingB  deal  with  this  sitna- 
tion :  1846,  Granger  v,  Warrington,  8  111.  299, 
808  (injured  party's  consultation  of  a  prose- 
cuting attorney,  with  a  riew  to  complaint 
and  indictment,  held  not  pririleged ;  quoted 
supra);  1878,  Oliver  v.  Pate,  43  Ind.  132, 
189  (consultation  with  a  county  prosecuting 
attorney,  for  instituting  a  prosecution,  held 
privileged ;  the  Court's  reasoning,  however,  is 
substantially  upon  the  principle  applicable  be- 
tween informers  and  government  officers,  post^ 
§  2374) ;  1877,  State  v.  Van  Buskirk,  59  Ind. 
384,  388  (witness*  testimony  before  a  grand  jury, 
in  the  prosecuting  attorney's  presence,  held  not 
a  privileged  communication  to  the  latter) ;  1841, 
Pierson  v.  Steortz,  1  Morris  la.  136  (consultation 
with  an  "acting  magistrate,"  who  "frequently 
gave  advice  and  counsel "  and  '*  usually  aid  the 
business  of  the  defendant,"  held  not  privileged  ; 
here  it  concerned  an  alleged  theft  of  timber) ; 
1898,  CJole  V.  Andrews,  74  Minn.  93,  76  N.  W. 
962  (consulting  a  county  attorney  as  public 
prosecutor  to  institute  a  prosecution  ;  not  privi- 
leged) ;  1884,  Vogel  v.  Gruaz,  110  U.  S.  311, 
814,  4  Sup.  12  (an  injured  person's  consultation 
with  a  State's  attorney  with  reference  to  securing 
an  indictment,  held  privileged,  but  partly  on 


the  groand  of  an  inform^'s  privilege,  post^ 
§  2374).  Compare  the  privilege  for  communi- 
cations between  ffovemtMni  and  ii^ormer  (po8t^ 
§  2374),  which  is  often  here  applicable,  and  the 
privilege  for  communications  between  wiifU89 
and  grand  jwry  {post,  §  2362). 

^  The  early  cases  dealing  with  "  acriveners  " 
are  hardly  of  any  significance,  inasmuch  as  the 
general  principle  of  privilege  tended  at  that  time 
to  include  all  confidential  communications  {anley 
§  2286),  and  as  the  occupation  of  "scrivener," 
as  distinguished  from  attomey-at-law,  was  then 
more  common  :  16 — ,  Morris  and  Clayton's  Case, 
cited  Freem.  Ch.  6  ("that  they,  being  but 
scriveners,  should  not  have  that  privilege ") ; 
1675,  Harvey  v.  Clayton,  2  Swanst.  221,  note 
(discovery  of  a  mortgage;  plea,  that  defendant 
"  is  a  scrivener  and  trusted  with  men's  estates,'* 
allowed,  "  for  it  may  be  a  ruin  to  the  defendant 
in  his  trade  to  discover  it,  for  no  man  hereafter 
will  employ  him");  1693,  Anon.,  Skinner  404 
(L.  C.  J.  Holt :  '.'It  seems  to  be  the  same  law 
of  a  scrivener,  ...  for  he  is  a  counsel  to  a  man, 
with  whom  he  will  advise,  if  he  be  intrusted 
and  educated  in  such  way  of  practice ;  otherwiM 
of  a  gentleman,  parson,  etc"). 
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veyancer  and  services  as  an  attomey-at-law.^  But  this  was  probably  due  in 
part  to  the  original  limitation  of  the  privilege  to  communications  for  the  pur- 
pose of  litigation  (arUe,  §  2294) ;  and  since  this  limitation  disappeared,  the 
inclination  has  been  to  take  the  larger  view  of  the  privilege  in  the  present 
respect  also.^  In  the  United  States,  the  drafting  of  a  will  has  almost  always 
been  assumed  (and  naturally)  to  bring  the  testator's  communications  within 
the  privilege.^  But  for  deeds  and  other  instruments  the  privilege  has  been 
strictly  construed,  and  where  no  legal  problem  has  been  expressly  brought 
forward  by  the  client,  his  communications  concerning  the  mere  drafting  of 
the  instrument  have  commonly  been  admitted.^    The  circumstances  of  each 


*  17S0(I),  South  Sea  Go.  u.  DoUiffe,  dted  in 
2  Atk.  524 ;  L.  C.  King  (attorney  examined 
concerning  the  alteration  before  execation  of  a 
covenant  drawn  by  him ;  demurrer  orerraled, 
"for  that  what  he  knew  was  as  the  conveyancer 
only");  1743,  Yaillant  v.  Dodemead,  2  Atk. 
524,  L.  C.  Hardwicke  (attorney  compelled  to 
answer  "concerning  the  proving  of  the  deed  of 
assignment");  1792,  Duffin  v.  Smith,  Peake 
N.  P.  108  (attorney  compelled  to  testify  to  the 
consideration  of  a  bond  and  mortgage,  since  it 
"  does  not  come  to  his  knowledge  in  the  char- 
acter of  an  attorney  "). 

>  1820,  Be  Aitkin,  i  B.  k  Aid.  47  (Abbott, 
G.  J. :  "  luasmnch  as  a  conveyance  requires 
knowledge  of  law,  the  trust  is  reposed  by  the 
client  [in  employing  him  for  a  conveyance]  in 
the  party  in  respect  of  his  being  an  attorney  ") ; 
1828,  Broad  v.  Pitt,  3  G.  &  P.  618  (Best,  (5.  J.: 
"A  man  is  not  acting  as  an  attorney  when  he 
is  consulted  about  a  deed  ") ;  1833,  Doe  v.  Har- 
ris, 5  id.  592,  594  (Parke,  J.,  held  that  "an 
application  to  draw  a  deed  "  was  a  professional 
consultation) ;  1846,  Garpmael  v.  Powis,  1  Phil. 
Gh.  687,  692  (L.  G.  Lj^ndhurst ;  communica- 
tions in  regard  to  preparing  a  conveyance,  fixing 
bids,  etc.,  tield  privileged ;  "it  is  im|)ossible  to 
split  the  duties  in  that  manner  without  getting 
into  inextricable  confusion ;  I  consider  them  aU 
parts  of  one  transaction,  the  sale  of  an  estate, 
and  that  a  transaction  in  which  solicitors  are 
ordinarily  employed  by  their  clients ") ;  1889, 
Lowden  o.  Blakey,  L.  R.  23  Q.  B.  D.  332  (com- 
munication  in  regard  to  the  drafting  of  an 
advertisement  staging  the  result  of  a  lawsuit, 
held  privileged). 

*  The  cases  are  more  conveniently  examined 
post,  §  2314,  under  another  aspect  of  the  prin- 
ciple. 

*  Ala. :  1845,  State  v.  MarshaU,  8  Ala.  802, 
306  (application  by  a  negro  to  an  attorney  to 
draw  up  a  petition  to  the  Legislature  for  free- 
dom, held  to  be  "  such  as  did  not  require  legal 
skill  in  its  execution,"  and  therefore  not  privi- 
leged) ;  Colo, :  1873,  Machette  v.^  Wanless,  2 
Golo.  169,  179  (conversation  with'  an  attorney 
"simply  asked  to  prepare  a  mortgage,"  held  not 
privileged) ;  1887,  GaJdwell  v.  Davis,  10  id.  481, 
492,  15  Pac  696  ("the  only  employment  of  L. 
by  D.  was  to  draw  the  release  and  deed  "  ;  con- 
versation held  not  privileged) ;  HI, :  1861,  De- 
Wolf  V,  Strader,  26  111.  225,  230  (an  attorney 
"acting  as  scrivener,  merely  to  draw  a  deed," 


and  not  "consulted  as  counsel  or  asked  for  a 
legal  opinion  on  a  state  of  facts,"  held  not  piivi- 
leged) ;  1883,  Smith  v.  Long,  106  id.  485,  488 
(similar) ;  1886,  Hollenback  v.  Todd,  119  id. 
543,  546,  8  N.  £.  829  (an  attorney  who  drew 
the  client's  assignment  and  was  asked  and  gave 
his  opinion  thereon,  held  privileged) ;  Ind, : 
1860,  Borum  v.  Fonts,  15  Ind.  50,  53  (consulta- 
tion of  an  attorney  as  scrivener,  to  draw  notes 
and  a  bond  and  to  reckon  interest,  held  not 
privileged) ;  1887,  Hanlon  v,  Doherty,  109  id. 
37,  44,  9  N.  E.  782  (preceding  case  approved) ; 
Kan, :  1893,  Sparks  i;.  Sparks,  51  Kan.  195, 
201,  82  Pac  892  (a  mere  scrivener  of  documents, 
though  professionally  an  attorney,  not  privi- 
leged) ;  1903,  Grimshaw  v.  Kent,  67  id.  463,  73 
Pac.  92  (a  lawyer  drafting  a  contract ;  privilege 
not  applied);  Ky,:  1892,  Garter  v.  West,  93 
Ey.  211,  19  S.  W.  592  ("in  this  instance  the 
attorney  .  .  .  was  the  legal  adviser  of  the 
party,  and  not  a  mere  scrivener ;  she  was  rely- 
ing on  him  to  see  that  she  got  a  good  title," 
and  the  privilege  was  applied) ;  Md, :  1882, 
Grane  v,  BarkdoU,  59  Md.  534,  538  (here  the 
client  "employed  the  attorney  to  draw  the  deed 
and  sought  his  professional  advice  in  reference 
to  it"  ;  held  privileged)  ;  Mass.:  1833,  Hatton 
V,  Robinson,  14  Pick.  416,  428  (an  attorney 
drawing  a  conveyance,  held  not  privileged ; 
quoted  supra) ;  Mo. :  1856,  Johnson  v,  Sullivan, 
23  Mo.  474,  479  (communications  to  one  "em- 
ployed in  his  professional  capacity  to  draft  a 
aeed,"  and  to  one  emploved  "to  prepare  insol- 
vent papers,"  held  privileged) ;  Mont, :  1899, 
Smith  V.  Galdwell,  22  Mont.  331,  56  Pac.  590 
(a  person  was  attorney,  justice  of  the  peace,  and 
notary ;  a  communication  by  one  securing  his 
services  in  drawing  a  deed,  and  not  consulting 
him  for  legal  advice,  held  admissible) ;  N.  Y. : 
1881,  Root  V.  Wright,  84  N.  Y.  74,  76  (privilege 
held  applicable  to  the  drawing  of  a  contract 
where  the  attorney's  advice  was  sought  as  to  its 
terms) ;  Pa. :  1888,  Goodwin  G.  S.  &  M.  Co.'s 
Appeal,  117  Pa.  514,  523,  587,  12  Atl.  786  ("a 
legal  scrivener  does  not  become  the  repository  of 
confidences  within  the  rule  of  the  law,"  and  is 
not  privileged);  Tex.:  1891,  Stal lings  v,  Hul- 
lum,  79  Tex.  421,  15  8.  W.  677  (communica- 
tions  as  to  a  deed's  consideration,  made  to  an 
attorney  employed  solelv  as  an  abstracter  of 
title,  held  not  privileged) ;  U,  S,  :  1839,  Lin- 
thicum  V,  Remington,  5  (>.  G.  G.  546  (facts 
stated  to  the  attorney  at  the  time  of  drawing 
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case  must  affect  the  result ;  but  in  general  a  strict  constmction  is  the  proper 
one,  especially  in  those  cases  where  attorneys  combine  the  occupation  of  real 
estate  and  insurance  brokers  or  act  also  as  executive  oflBcers  of  a  corporate 
business.    The  following  opinion  is  typical  of  the  judidal  attitude : 


183a,  Shaw^  C.  J.,  in  HaiUm  t.  Robmatm,  14  FiA.  416,  422:  **  Then  are  many  cases,  in 
which  an  attorney  is  employed  in  transacting  bustnesB,  not  pn^wrly  professional,  and 
where  the  same  might  hare  been  tnmsacted  by  another  agent.  In  snch  case  the  fact  that  the 
agent  sustains  the  character  of  an  attorney,  does  not  render  the  communications  attend- 
ing it,  priTileged ;  and  they  may  be  testified  to  by  him,  as  by  any  other  agent.  .  .  .  We 
cannot  perceive  that  the  commnnications  were  made  to  [the  attorney,  Mr.  Ames,]  by 
Winch  with  the  purpose  of  instructing  him  in  any  cause,  or  engaging  him  in  the  conduct 
of  any  professional  business,  or  of  obtaining  any  legal  advice  or  opinion.  If  the  dis- 
closure of  his  views  and  purpoees,  in  the  conveyance  of  property  proposed  to  be  drawn, 
was  not,  as  stated  in  some  of  the  books,  a  mere  gratis  dietwm^  the  only  purpose  seems  to 
have  been  to  satisfy  Mr.  Ames'  mind,  and  remove  any  scruple  that  he  might  entertain, 
as  to  the  character  of  the  transaction,  and  to  convince  him,  that  whatever  might  be  the 
l^al  character  of  the  act,  it  was  not  intended  with  moral  turpitude.  It  did  satisfy  him 
that  he  was  not  to  be  engaged  in  a  conspiracy  to  cheat,  and  induced  him  to  consent  to 
draw  the  deed.  Here  was  no  legal  advice  asked,  no  opinion  requested  as  to  the  effect  and 
operation  of  such  a  conveyance  in  point  of  law,  and  none  given.  We  are  therefore  neces- 
sarily brought  to  the  conclusion,  that  either  these  disclosures  were  made  without  any  par- 
ticular motiTe,  or  if  there  was  a  purpose,  connected  with  the  pn^MKed  draft,  it  was  to 
satisfy  Mr.  Ames'  mind,  upon  a  point  of  fact^  not  for  the  information  of  his  own  in  point 
of  law,  and  in  either  event  they  are  not  to  be  deemed  privil^^  communications,  which 
the  witness  was  prohibited  from  discloeing." 

Assuming  that  legal  advice  is  in  fact  being  expressly  sought,  as  it  com- 
monly is,  in  connection  with  the  drafting,  and  that  the  client's  communica* 
tions  are  therefore  within  the  privO^,  the  question  then  arises  whether  the 
contents  and  the  execution  of  the  instrument,  thus  coming  to  the  attorney's 
knowledge  by  his  own  vision,  are  privileged  from  disclosure.  This  question 
depends  upon  another  aspect  of  the  principle  (post,  §§  2308,  2309). 

§  2298.  Same :  Application  to  Advice  in  a  Criminal  or  Frandnlent  Trans- 
action. It  has  been  agreed  from  the  beginning  that  the  privilege  cannot 
avail  to  protect  the  client  in  concerting  with  the  attorney  a  crime  or  other 
evil  enterprise ;  and  for  the  logically  sufficient  reason  that  no  such  enter- 
prise falls  within  the  just  scope  of  the  relation  between  legal  adviser  and 
client  But  the  difficulty  has  been  to  define  the  boundaries  of  this  limita- 
tion. It  has  not  always  been  kept  in  mind  that  the  privilege,  in  its  very 
fundamentals^  presupposes  what  Bentham  so  drastically  censured,  —  the  fur- 
nishing of  legal  advice  to  the  culpable  client,  as  well  as  to  the  worthy  one,  t.  e. 
to  a  client  who,  if  the  law  were  duly  enforced,  would  lose  in  the  litigation. 


a  deed  as  ''attoroey,  counsellor,  and  convey- 
ancer," held  privileged);  Va.:  1811,  Clay  v. 
Williams,  2  Munf.  105,  113,  121,  per  Roane,  J. 
(privilege  held  applicable  to  an  attorney  draft- 
ing a  bond  and  advising  as  to  its  legal  effect) ; 
1814,  Parker  v.  Carter,  4  id.  273,  275,  280,  285 
(communications  made  to  an  attorney  employed 
to  draw  such  a  deed  as  would  settle  slaves  on 
his  daughter  to  be  exempt  from  creditors,  held 


privileged);  JFia, :  1877,  Getzlaff*  v,  Seligcr,  48 
Wis.  299,  302  (an  attorney  giving  legal  advice 
in  the  drafting  of  a  mortgage,  held  subject  to 
the  privilege,  though  he  claimed  that  he  was 
"acting  as  a  notary  and  not  as  attorney  "). 

The  cases  dealing  with  the  mere  fact  o/execti^ 
lion  of  the  instrunoent,  apart  from  conversations 
at  the  time,  are  examined  post,  §  2809. 


3216 


JS  2290-2329]  ATTORNEY  AND  CLIENT.  §2298 

How,  then,  can  the  privily  continue  to  exist  at  all,  if  any  exception  is  to 
be  made  by  which  the  confidences  of  the  guilty  are  to  be  disclosed  ?  It  is 
possible,  of  course,  to  take  merely  the  practical  point  of  view,  and  to  declare 
that  the  privilege  must  at  least  cease  to  be  a  cloak  for  criminal  conspiracy, 
regardless  of  its  logic,  and  to  contrive  an  arbitrary  limit  for  this  exception. 
But  it  seems  hardly  necessary  thus  to  do  violence  to  the  theory  of  the  priv- 
ilege. Looking  at  the  reasons  of  policy  upon  which  it  rests  {ante,  §  2291), 
they  appear  by  their  natural  limits  to  end  with  the  same  conclusion.  They 
predicate  the  need  of  confidence  on  the  part  not  only  of  injured  persons,  but 
also  of  those  who,  being  already  wrongdoers  in  part  or  all  of  their  cause,  are 
seeking  legal  advice  suitable  for  their  plight.  The  confidences  of  such  per- 
sons may  legitimately  be  protected,  wrongdoers  though  they  have  been, 
because,  as  already  noticed  (ante,  §  2291),  the  element  of  wrong  is  not  al- 
ways found  separated  from  an  element  of  right ;  because,  even  when  it  is,  a 
legal  adviser  may  properly  be  employed  to  obtain  the  best  available  or  law- 
ful terms  of  making  redress ;  and  because  the  legal  adviser  cannot  habitually 
be  placed  in  the  position  of  an  informer.  But  these  reasons  all  cease  to 
operate  at  a  certain  point,  namely,  where  the  desired  advice  refers  not  to 
prior  wrongdoing,  but  to  fviure  wrongdoing.  From  that  point  onwards,  no 
protection  is  called  for  by  any  of  these  considerations. 

Upon  this  much  there  has  been  a  fair  consensus  among  all  who  have  de- 
clared themselves  upon  the  subject.  But  certain  minor  points  of  detail  still 
remain,  if  a  practical  rule  for  disclosure  is  to  be  settled  upon.  (1)  Must  not 
the  advice  be  sought  for  a  hnovnngly  unlawful  end  ?  (2)  Must  not  that 
unlawfulness  be  either  a  crime  or  a  civil  wrong  involving  moral  turpitude  f 
(3)  Must  not  the  attorney  have  so  far  abandoned  his  professional  attitude  as 
to  have  become,  by  as^nt  to  the  design,  a  partaker  in  the  client's  intended 
wrong  ?  The  judicial  attitudes  on  these  questions  may  be  gathered  from  the 
following  passages : 

1743,  Annesley  v.  Earl  of  Anglesea,  17  How.  St.  Tr.  1229 ;  ^  Serjeant  Tisdall  (arguing)  : 
**  If  he  is  employed  as  an  attorney  in  any  unlawful  or  wicked  act,  his  duty  to  the  public 
obliges  him  to  disclose  it ;  no  private  obligations  can  dispense  with  that  universal  one, 
which  lies  on  every  member  of  the  society,  to  discover  every  design  which  may  be  formed, 
contrary  to  the  laws  of  the  society,  to  destroy  the  public  welfare.  For  this  reason  I  ap- 
prehend, that  if  a  secret,  which  is  contrary  to  the  public  good,  such  as  a  design  to  commit 
treason,  murder,  or  perjury,  comes  to  the  knowledge  of  an  attorney,  even  in  a  cause 
wherein  he  is  concerned,  the  obligation  to  the  public  must  dispense  with  the  private 
obligation  to  the  client."  Mr.  Harward  (arguing)  :  "  I  take  the  distinction  to  be,  that 
where  an  attorney  comes  to  the  knowledge  of  a  thing  that  is  malum  in  se,  against  the 
common  rules  of  morality  and  honesty,  though  from  his  client,  and  necessary  to  procure 
success  in  the  cause,  yet  it  is  no  breach  of  trust  in  him  to  disclose  it,  as  it  can't  be  pre- 
sumed an  honest  man  would  engage  in  a  trust  that  by  law  prevented  him  from  discharg- 
ing that  moral  duty  all  are  bound  to,  nor  can  private  obligation  cancel  the  justice  owing 
by  us  to  the  public."  Mounteney,  B. :  '*  For  God's  sake  then  let  us  consider,  what  will  be 
the  consequence  of  the  doctrine  now  laid  down  [by  the  defendant]  and  so  earnestly  con- 
tended for,  that  such  a  declaration  made  by  any  person  to  his  attorney  ought  not  by  that 

^  The  facts  of  this  celebrated  case  will  be  found  stated  pod,  §  2810. 
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attorney  to  be  proved  ?  A  man  (without  any  natural  call  to  it)  promotes  a  proeeeutioa 
against  another  for  a  capital  offence ;  he  is  desirous  and  determined,  at  all  events,  to  get 
him  hanged ;  he  retains  an  attorney  to  carry  on  the  prosecution,  and  makes  such  a  dec* 
laration  to  him  as  I  have  before  mentioned  (the  meaning  and  intention  of  which,  if  the 
attorney  hath  common  understanding  about  him,  it  is  impossible  he  should  mistake) ;  he 
happens  to  be  too  honest  a  man  to  engage  in  such  an  affair  ;  he  declines  the  prosecution ; 
but  he  must  never  discover  this  declaration,  because  he  was  retained  as  attorney.  This 
prosecutor  applies  in  the  same  manner  to  a  second,  a  third,  and  so  on,  who  stiU  refuse, 
but  are  still  to  keep  this  inviolably  secret.  At  last,  he  finds  an  attorney  wicked  enough 
to  carry  this  iniquitous  scheme  into  execution.  And  after  all,  none  of  these  persons  are 
to  be  admitted  to  prove  this,  in  order  either  to  bring  the  guilty  party  to  condign  punish- 
ment, or  to  prevent  the  evil  consequences  of  his  crime  with  regard  to  civil  property.  Is 
this  law  ?  Is  this  reason?  I  think  it  is  absolutely  contrary  to  both.  .  .  .  The  declara- 
tion now  offered  to  be  proved  is  of  that  nature,  and  so  highly  criminal,  that,  in  my  opin- 
ion, mankind  is  interested  in  the  discovery ;  and  whoever  it  was  made  to,  attorney  or  not 
attorney,  lies  under  an  obligation  to  society  in  general,  prior  and  superior  to  any  obliga- 
tion he  can  lie  under  to  a  particular  individual,  to  make  it  known." 

1841,  Branson,  J.,  in  Cooeney  v.  TannahiUj  1  Hill  N.  T.  33,  35,  41 :  "It  is  the  privilege 
of  one  who  is  charged  with  a  wrong,  either  public  or  private,  to  speak  unreservedly  with 
his  counsel  in  preparing  for  his  defence ;  but  he  should  not  be  aUowed  to  stop  the  mouth 
of  one  who  was  present  when  the  wrong  was  done,  upon  the  allegation  that  he  was  re- 
tained as  counsel  to  see,  or  aid  in  the  transaction.  Indeed,  I  think  there  can  be  no  such 
relation  as  that  of  attorney  and  client,  either  in  the  commission  of  a  crime,  or  the  doing 
of  a  wrong  by  force  or  fraud  to  an  individual.  The  privileged  relation  of  attorney  and 
client  can  only  exist  for  lawful  and  honest  purposes.  .  .  .  Now,  if  the  plaintiff  consulted 
counsel  beforehand  as  to  the  means,  the  expediency,  or  consequences  of  committing  such 
a  fraud,  his  communications  may,  perhaps,  be  privileged ;  and  they  are  clearly  so,  as  to 
what  he  may  have  said  to  counsel  since  the  wrong  was  done.  But  the  attorney  may,  I 
think,  be  required  to  disclose  whatever  act  was  done  in  his  presence  towards  the  perpe- 
tration of  the  fraud.  One  who  is  charged  with  having  done  an  injury  to  another,  either 
in  his  person,  his  fame,  or  his  property,  may  freely  communicate  witii  his  counsel,  without 
the  danger  of  having  his  confidence  betrayed  through  any  legal  agency.  But  when  he  is 
not  disclosing  what  has  already  happened,  but  is  actually  engaged  in  committing  the 
wrong,  he  can  have  no  privileged  witness.'' 

1891,  Green,  V.  C,  in  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  469,  21  Atl.  1054 :  *'In 
order  that  the  rule  may  apply,  there  must  be  both  professional  confidence  and  profes- 
sional employment ;  but  if  the  client  has  a  criminal  object  in  view  in  his  communications 
with  his  solicitor,  one  of  these  elements  must  necessarily  be  absent.  The  client  must 
either  conspire  with  his  solicitor  or  deceive  him.  K  his  criminal  object  is  avowed,  the 
client  does  not  consult  his  adviser  professionally,  because  it  cannot  be  the  solicitor's  busi- 
ness to  further  any  criminal  object.  If  the  client  does  not  avow  his  object  he  reposes  no 
confidence,  for  the  state  of  facts,  which  is  the  foundation  of  the  supposed  confidence,  does 
not  exist.  The  solicitor's  advice  is  obtained  by  a  fraud.  As  I  understand  the  case,  the 
rule,  in  its  different  phases  and  the  reasons,  may  be  thus  stated :  If  the  client  consults 
the  lawyer  with  reference  to  the  perpetration  of  a  crime,  and  they  cooperate  in  effecting 
it,  there  is  no  privilege,  for  it  is  no  part  of  an  attorney's  duty  to  assist  in  crime ;  he 
ceases  to  be  counsel  and  becomes  a  criminal.  If  he  refuses  to  be  a  party  to  the  act,  still 
^  there  is  no  privilege,  because  he  cannot  properly  be  consulted  professionally  for  advice  to 
aid  in  the  perpetration  of  a  crime.  In  the  case  of  a  fraud,  if  it  is  effected  by  the  co- 
operation of  the  attorney,  it  falls  within  the  rule  as  to  crime,  for  their  consultation  to 
carry  it  out  is  a  conspiracy,  which,  on  its  accomplishment  by  the  commission  of  the  overt 
act,  becomes  criminal  and  an  indictable  offence." 

Looking  at  the  reasons  for  the  privilege,  and  construing  it  as  strictly  as 
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possible,  the  first  of  the  above  three  questions  should  be  answered  in  the 
affirmative,  but  the  second  and  the  third  in  the  negative.  The  decisions  ap- 
parently reach  this  general  result,  except  in  the  second  respect,  where  there 
is  an  inclination  to  mark  the  line  at  crime  and  civil  fraud.^    Yet  it  is  diffi- 


*  England:  1673,  Bothwell  v.  King,  2 
Swanst.  221,  note  (bill  charsin^  the  sappresslon 
of  a  will ;  discovery  compelled,  '*for  tne  trast 
of  counsel  does  not  extend  to  the  suppression  of 
deeds  or  wills");  1699,  R.  v.  Warden  of  the 
Fleet,  12  Mod.  337,  341  (an  obscure  passage, 
concerning  the  limits  of  the  privilege  forcriminfd 
secrets) ;  1833,  Doe  v.  Harris,  6  C.  &  P.  592, 
594  (conveyance  in  fraud  of  creditors ;  the  ques- 
tion being  proposed,  as  preliminary  to  the 
ascertainment  of  the  privilege,  whether  the  in- 
solvent had  "asked  his  advice  for  a  lawful  or  an 
unlawful  purpose,"  Parke,  J.,  would  not  aUow 
the  question  ;  unsound) ;  1838,  R.  v.  Avery,  8 
id.  596  (consultation  for  the  purpose  of  raising 
money  on  a  forged  will ;  tne  privilege  was 
denied,  but  not  on  this  gi'ound) ;  1846,  R.  v, 
Hayward,  2  C.  &  K.  234,  2  Cox  Cr.  28,  8.  v,  R. 
V.  Jones,  1  Den.  Cr.  166  (documents  sent  to  an 
attorney  for  advice,  including  a  forged  will,  with 
the  intent  that  the  attorney  should  see  it  and  act 
on  it ;  on  a  prosecution  ror  forgery,  production 
was  compelled) ;  1846,  R.  r.  Farley,  2  C.  &  K. 
813,  2  Cox  Cr.  82,  1  Den.  Cr.  197  (foigery  of  a 
will ;  the  defendant's  wife  had  taken  another 
forged  will  to  a  solicitor  to  obtain  an  advance 
of  money  ;  this  was  compelled  to  be  produced) ; 
1846,  Reynell  v.  Sprye,  10  Beav.  51,  56,  11. 
Beav.  618  (a  letter  procured  by  defendant  to  be 
written  by  his  solicitor  to  show  to  plaintiff,  held 
not  privileged,  as  being  a  part  of  a  plan  to 
deceive  ;  the  solicitor  "  acting  Bspartieeps  crim- 
inis,  and  not  in  the  true  relationship  of  solicitor 
and  client ") ;  1848,  R.  v.  Tylney,  1  Den.  Cr.  319 
(forgery  of  a  will ;  the  document  had  been 
placed  by  the  defendant  in  a  solicitor's  hands 
to  "  enforce  her  rights  under  It ";  production  was 
required,  the  question  being  reserved  but  never 
decided);  1850,  Follett  v.  Jefferyes,  1  Sim. 
N.  8.  8,  17  (Lord  Cranworth,  V.  C. ;  com- 
munications respecting  an  attempt  to  dispose  of 
property  in  evasion  of  creditors,  held  privileged ; 
**  such  an  &ct  perse  is  no  fraud,  if  the  disposition 
is  one  which  the  law  allows  ") ;  1851,  Russell  v. 
Jackson,  9  Hare  387,  391  (Wigram,  V.  C,  re- 
ferring to  a  testamentary  purpose  forbidden  by 
law  :  **  The  contriving  of  a  fraud  is  no  part  of 
his  duty  as  solicitor,  and  I  think  it  can  as  little 
be  said  that  it  is  part  of  the  duty  of  a  solicitor 
to  advise  his  client  as  to  the  means  of  evading 
the  law  ") ;  1863,  Charlton  v.  Coombs,  82  L.  jT 
Ch.  N.  s.  284  (the  attorney  must  be  privy  to 
the  fraud,  in  order  that  the  privilege  should 
cease  ;  unsound) ;  1873,  R.  v.  Castro,  andTich- 
borne  v.  Lushington,  Report  of  Case,  III,  9, 
2381,  5211,  quoted  in  L.  R.  14  Q.  B.  D.  162 
(general  principle  affirmed) ;  1884,  R.  u.  Cox 
and  Railton,  L.  R.  14  Q.  B.  D.  153,  164  (con- 
spiracy to  defraud  creditors ;  communication 
preparatory  to  the  conspiracy,  the  solicitor  act- 
ing in  good  faith  and  without  knowledge  of  the 
fraud,  held  not  privileged) ;  1887,  Postlethwaite 


v.  Rickman,  L.  R.  35  Ch.  D.  722,  724  (general 
principle  applied  to  certain  frauds  by  trustees) ; 
1895,  WillUras  v.  Quebrada  R.  L.  &  C.  Co., 
2  Ch.  751  (fraud  by  a  corporation  upon  its 
bondholders  ;  corporate  minute-books  and  legal 
opinions  in  reference  to  the  plan,  held  not  privi- 
leged ;  there  is  no  distinction  between  crime 
and  civil  fraud) ;  1900,  R.  v,  BulUvant,  2  Q.  B. 
163  (testator's  instructions  as  to  a  conveyance  to 
be  made  with  intent  to  evade  succession  taxes, 
held  not  privileged). 

Canada:  1864,  Mackenzie  v.  Mackenzie,  9 
Ix>w.  Can.  Jur.  87  (testimony  as  to  the  client's 
money  or  goods  in  the  attorney's  hands,  held  not 
privileged,  where  the  issue  was  whether  they 
had  been  there  placed  to  evade  the  law) ;  1873, 
Ethier  v.  Homier,  18  id.  83  (the  privilege  does 
not  apply  where  the  advocate  is  '*not  only 
adviser,  but  also  party  to  the  transaction  "  ;  here 
an  attorney  was  compelled  to  testify  whether 
he  wrote  a  libellous  letter  at  the  client's 
instance). 

United  States:  1884,  State  v.  Barrows,  52 
Conn.  323,  325  (the  client's  statement  that  she 
intended  to  testify  differently  from  what  she 
had  already  said,  held  not  a  confession  of  in- 
tended peijury,  and  therefore  without  the  rule  ; 
general  principle  expressly  reserved  from  de- 
cision) ;  1902,  oupplee  v.  Hall,  — id.  —  ,  52  Atl. 
407  (validity  of  a  mortgage  as  against  creditors  ; 
questions  to  the  mortgagor's  attorney  as  to  in- 
formation acquired  in  consultations  contemplat- 
ing **  some  conduct  which  might  render  him 
liimie  to  a  civil  action  by  reason  of  actual  or 
constructive  fraud,"  held  privileged)  ;  1893, 
State  V,  Kidd,  89  la.  54,  56  N.  W.  263  (sending 
a  false  copy  of  a  jury's  findings  to  the  attorney, 
with  intent  to  deceive  himself  and  the  C!ourt, 
held  not  privileged) ;  1851,  McLellan  v.  Long- 
fellow, 32  Me.  494  {[conversations  while  seeking 
advice  for  the  drafting  of  a  bill  of  sale,  held 
privileged)  ;  1870,  Higbee  v.  Dresser,  103  Mass. 
523,  526  (**a  mere  suggestion  of  fraud,  in 
general  terms,"  is  not  sufficient)  ;  1908,  State 
t;.  Faulkner,  —  Mo.  —  ,  75  S.  W.  116  (com- 
munication after  the  crime  was  complete  ;  '*  to 
assist  one  criminal  in  requiring  or  inducing  his 
confederate  in  crime  to  disgorge  the  price  of  his 
crime,"  held  not  privileged)  ;  1891,  Matthews 
V.  Hoagland,  48  N.  J.  Eq.  455,  466,  21  Atl. 
1054  (quoted  supra;  privilege  held  applicable 
to  a  contemplated  fraud,  as  well  as  a  crime,  for 
which  the  attorney's  advice  is  sought ;  '*  it  falls 
within  the  rule  as  to  crime  "  ;  Bank  v.  Mersereau, 
N.  Y. ,  declared  to  be  founded  on  unsatisfactory  au- 
thority ;  R.  V.  Cox  and  Railton,  £ng.,  approved) ; 
1848,  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
528,  598,  Walworth,  C.  (privilege  held  appli- 
cable to  communications  concerning  a  proposed 
fraud  upon  creditors  ;  the  exception  extending 
only  to  ''a  felony  or  other  crime  which  was 
maium  in  ac  " ;  but  "  I  admit  I  should  have 
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cult  to  see  how  any  moral  Une  can  properly  be  drawn  at  that  crude  boun- 
dary, or  how  the  law  can  protect  a  deliberate  plan  to  defy  the  law  and  oust 
another  person  of  his  rights,  whatever  the  precise  nature  of  those  rights  may 
be.  The  law,  in  its  endeavor  to  maintain  abstract  fundamentals,  is  already 
sufficiently  callous  to  concrete  failures  of  justice,  and  needs  rather  to  culti- 
vate greater  sensitiveness  in  such  matters. 

2.    "  From  a  professional  legal  adviser  in  his  capacity  as  snoh  " 

§  2300.   Persons  having  Legal  Knowledge,  but  not  Admitted  to  Practioe. 

There  is  no  ground  for  encouraging  the  relation  of  client  and  legal  adviser 
except  when  it  is  formed  with  one  who  has  been  formally  admitted  to  the 
office  of  attorney  or  counsellor  as  duly  qualified  to  give  legal  advice.  That 
the  person  consulted  is  in  fact  practising,  without  formal  sanction  of  the 
Court,  is  certainly  not  sufficient.^  On  the  other  hand,  where  a  distinct  sanction 
is  required  for  the  several  grades  of  Courts  within  the  same  sovereignty,  a 
practitioner  admitted  for  a  lower  Court  only  is  clearly  within  the  privilege 
for  the  purpose  of  litigation  before  that  Court  So,  too,  a  duly  admitted 
practitioner,  while  acting  for  a  client  belonging  to  his  jurisdiction,  is  within 
the  privilege  in  whatever  other  jurisdiction  it  may  be  invoked.*  In  the  few 
jurisdictions  still  maintaining  the  self-stultifying  rule  that  every  citizen,  even 
though  not  possessing  any  specific  qualifications,  is  entitled  to  practise  at  the 
bar,  it  may  be  supposed  that  a  de  facto  professional  practice  suffices.'  Finally, 
a  mere  student  of  law,  aspiring  to  future  entrance  to  the  profession,  is  with- 
out the  privilege,  however  much  legal  skill  he  may  possess  in  comparison 
with  some  of  those  who  are  within  it* 


been  much  better  satisfied  if  I  had  found  this 
question  an  open  one");  1841,  Coveney  o. 
TannahiU,  1  Hill  N.  Y.  33,  35,  41  (privilege 
held  not  to  cover  the  execution  of  an  instrument 
in  fraud  of  creditors ;  quoted  supra)  ;  1858, 
M'Mannutt  v.  State,  2  Head  218,  216  (questions 
as  to  '*a  contemplated  crime,"  held  not  priv- 
ileged) ;  1891,  Alexander  v.  U.  S.,  138  U.  S. 
353,  357,  11  Sup.  350  (commnniuation  with 
regard  to  a  crime  or  fraud,  held  privileged  other- 
wise than  in  the  trial  "  for  the  crime  in  further- 
ance of  which  the  communication  was  made  '* ; 
this  distinction  is  groundless,  upon  either  prin- 
ciple or  precedent,  and  seems  to  have  been  due 
to  a  confusion  of  the  old  controversy  {ante, 
§  2294)  as  to  communications  for  other  litiga- 
tion) ;  1875,  People  v.  Mahon,  1  Utah  205,  208 
(communications  relating  to  a  contemplated 
forgery,  held  not  privileged)  ;  1854,  Dudley  v. 
Beck,  3  WU.  274,  283  (fraud ;  question  re- 
served, whether  the  mere  disclosure  of  a  fraud 
and  the  request  for  aid  therein  is  privileged ; 
but  here  a  fraudulent  agreement  between  client 
and  attorney  to  act  together  was  held  not 
privileged). 

^  1880,  Slade  v.  Tucker,  L.  R.  14  Ch.  D. 
824,  827  (communications  to  a  pursuivant  of 
the  Herald's  Oollege,  assisting  iu  a  pedigree 
protest,  httld  not  privileged) ;  1859,  Sample  v. 
xrost,  10  la.  266  ^consultation  with  one  who 


II 


was  receiving  business  to  transact  as  an 
attorney  and  expecting  to  be  admitted  and  was 
admitted  at  the  next  term,"  held  not  privi- 
leged) ;  1879,  Scales  v.  Kelley,  2  Lea  706 
(licensed  practitioner  before  justices  of  the  peace 
and  the  county  court,  hela  within  the  privi- 
lege) ;  1854,  Brayton  v.  Chase,  3  Wis.  456  (privi- 
lege held  not  applicable  to  one  not  licensed  as  an 
attorney,  though  practising  before  a  justice  of 
the  peace).  Contra :  1887,  Benedict  v.  Siatr, 
44  Oh.  St.  679,  688,  11  N.  £.  125  (consultation 
with  one  who  practised  before  justices  of  the 

{)eace,  but  was  not  admitted  to  the  bar,  held  privi- 
eged ;  but  the  Court's  remark  that  nothing  was 
lacking  "except  the  mere  form  of  the  admission 
of  the  adviser  to  practice  in  courts  of  record  " 
shows  a  singular  notion  of  the  guarantees  im> 
plied  in  the  professional  status). 

*  1859,  Lawrence  v.  Campbell,  4  Drew.  485 
(the  privilege  applies  to  a  Scotch  solicitor,  resid- 
ing in  London,  and  acting  for  a  Scotch  client 
resident  in  Scotland). 

«  1829,  Bean  v.  Quimby,  5  N.  H.  94,  97 
(communication  to  one  not  an  admitted  attorney^ 
but  acting  as  attorney  and  legal  adviser,  held 
privileged,  under  a  statute  permitting  any  citizen 
to  appear  as  attorney). 

*  1851,  Barnes  v.  Harris,  7  Cush.  576  (stu- 
dent in  an  office,  not  being  the  attorney's  agent 
or  clerk,  not  privileged) ;  1890,  Schubkagd  v» 
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§  2301.  Attorney's  Clerks  and  other  Agents.  It  has  never  been  ques- 
tioned that  the  privilege  protects  communications  to  the  attorney's  clerks 
and  his  other  agents  for  rendering  his  services.^  The  assistance  of  these 
agents  being  indispensable  to  his  work,  and  the  communications  of  the  client 
being  often  necessarily  committed  them  by  the  attorney  or  by  the  client 
himself,  the  privilege  must  include  all  the  persons  who  act  as  the  attorney  a 
agents.^ 

§  2302.  Client's  Belief  in  the  Attorney's  Status.  The  theory  of  the  privi- 
lege (ante,  §  2291)  clearly  requires  that  the  client's  bona  fde  belief  in  the 
status  of  his  adviser  as  an  admitted  attorney  should  entitle  him  to  the  privi- 
lege. No  doubt  an  intention  to  employ  only  such  a  person  is  necessary,  as 
well  as  a  respectable  degree  of  precaution  in  seeking  one ;  but  from  that  point 
onwards  he  is  entitled  to  peace  of  mind,  and  need  not  take  the  risk  of  a 
deception,  or  of  a  defective  professional  title.^ 

§  2303.  Consultation  in  Attomesr's  Capacity.  An  attorney  may  often  be 
brought,  into  a  discussion  upon  the  law,  without  any  purpose  of  treating 
his  expression  of  opinion  as  a  service  rendered  professionally.  Such  a  con» 
versation  is  not  privileged,  because  the  reason  of  the  privilege  designs  to 
secure  only  the  freedom  of  resort  to  attorneys  where  some  appreciable  in- 
terest of  the  client  is  to  be  protected  and  the  advice  is  sought  and  given  with 
a  view  to  its  protection.  On  the  other  hand,  an  attorney  may  render  his 
services  without  charge,  if  he  pleases,  and  hence  the  mere  circumstance  that 
the  advice  is  given  gratuitously  does  not  nullify  the  privilege.^  In  view  of 
the  frequency  with  which  some  persons  seek  to  obtain  informally  and  gratui- 


Dierstein,  181  Pa.  46,  64,  18  Atl.  1059  ("A 
law  student  is  in  this  respect  on  no  higher  plane 
than  a  blacksmith  retained  in  a  like  seiTice  ") ; 
1816,  Andrews  v.  Solomon,  1  Pet.  C.  C.  387, 
859  (Washington,  J.  :  "  Not  one  of  these 
reasons  [for  the  privilege]  apply  to  the  stu- 
dent '*) ;  1850,  Holman  v.  KimtMill,  22  Vt  555 
(a  law  student  having  an  office  of  his  own,  but 
not  yet  admitted  to  the  bar ;  privilege  denied). 

*  1825,  Taylor  ».  Forster,  2  C.  &  P.  195 ; 
1831,  Bowman  v,  Norton,  5  id.  177;  1829, 
Eicke  V.  Nokes,  1  M.  &  M.  303,  aemhle ;  1881, 
Lyell  ».  Kennedy,  L.  E.  27  Ch.  D.  1,  19  (**8uch 
agents  as  every  solicitor's  clerk  may  be  said  to  be  " 
are  privileged) ;  1855,  Landsbei^r  t\  Gorham, 
5  Cal.  450  (the  privilege  held  applicable  to  "  a 
person  acting  in  the  capacity  of  an  attorney,'* 
and  apparenUy  an  attorney's  clerk) ;  1857,  Sib- 
ley V.  Waffle,  16  N.  Y.  180,  183,  per  Bowen,  J. 
Compare  the  rule  as  to  mere  students  of  law 
{arUe,  §  2300). 

The  amendments  to  certain  of  the  statutes 
{ante,  §  2292),  extending  the  privilege  t-o  the 
attorney's  "clerk,  stenographer,  or  other  person 
employed,"  were  therefore  unnecessary.  The 
irresponsible  presumption  of  some  who  under- 
take to  instruct  the  profession  is  shown  in  a 
certain  editorial  remarK,  when  pointing  out  one 
of  these  amendments,  that  it  made  "a  notable 
change  in  the  law." 

*  For  the  case  of  communications  to  third 


persons  in  the  €Utomey*s  presence,  see  post, 
§§  2311,  2812.  For  the  distinction  between 
eUrks  and  witnesses  or  other  volunteers,  see 
post,  §  2317. 

^  Besides  the  following  cases,  compare  the 
doctrine  as  to  the  client's  oelief  in  the  relevancy 
of  his  communication  {post,  §  2310),  and  as  to 
the  admissibility  of  a  em/eesum  procured  by 
trick  {ante,  §  841) :  Admitted:  1807,  Fountain 
V.  Young,  6  Esp.  113  (here  the  person  was  in 
fact  only  a  clerk  in  Newgate) ;  1890,  Hawes  v, 
SUte,  88  Ala.  38,  7  So.  302  (said  olnter) ;  1859, 
Sample  v.  Frost,  10  la.  266  (one  who  was  just 
about  to  be  admitted  to  the  bar) ;  1851,  Bai-nea 
v.  Harris,  7  Gush.  576  (student  in  a  law  office). 
Excluded:  1886,  People  v.  Barker,  60  Mich. 
277,  297,  307,  27  N.  W.  539  (confession  made 
to  a  detective,  fraudulently  pretending  to  be 
an  attorney,  held  privileged) ;  1893,  State  v. 
Russell,  83  Wis.  330,  53  N.  W.  441  (communi- 
cation by  a  woman  in  prison  to  the  district 
attoniey  and  his  agent,  pretending  to  be  her 
counsel,  held  privileged) ;  1856,  Coon  v.  Swan, 
30  Vt.  6,  semhle. 

The  following  ruling  seems  peculiar:  1890, 
Hawes  9.  State,  88  Ala.  38,  7  So.  302  (com- 
munications made  "to  an  attorney  in  ignorance 
of  his  professional  character,"  excluded). 

^  1878,  Andrews  v,  Simms,  S3  Ark.  771^ 
773 ;  1850,  Reed  v.  Smith,  2  Ind.  160 ;  1897, 
Davis  V.  Moi-gan,  19  Mont.  141,  47  Pac.  793. 
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touslj  yaloable  legal  advice,  and  the  lamentable  frequency  with  which  attor- 
neys weakly  submit  to  such  an  imposition,  especially  in  rural  communities,  it 
is  often  difficult  to  determine  whether  the  consultation  is  a  professional  one, 
within  the  privilege.  The  local  habits  of  life,  and  the  circumstances  of  the 
case,  must  largely  determine  the  ruling.'  The  case  of  a  consultation  of  the 
opponents  attorney  seems  rather  to  fall  under  another  head  {po«t^  §  2312),  as 
also  the  case  of  a  consultation  by  one  person  not  on  his  own  behalf  but  as  the 
agent  of  another  (post,  §  2317). 

§  2304.  Time  of  CoiiBiiltation ;  Rejection  of  Retainer  by  Attorney.  It  fol- 
lows that  a  communication  to  an  attorney,  not  in  his  capacity  as  such,  is 
without  the  privilege  if  made  lefore  the  relation  was  entered  into  or  after  it 
was  ended.^  An  interesting  question,  however,  arises  when  the  communica- 
tion is  made  pending  negotiations  for  the  retainer.  Here  it  would  seem  plain, 
by  the  reason  of  the  privilege,  that,  since  the  would-be  client  cannot  certainly 
predict  the  attorney's  acceptance  of  the  employment,  the  former  must  be  pro- 
tected in  his  preliminary  statements  when  making  the  overtures,  even  if  the 
overture  ia  refused.    It  would  further  be  immaterial  that  the  refusal  was  due 


*  Varions  iostanoes  are  as  foUows :  Sng. : 
1792,  Wilson  v.  Rastall,  4  T.  R.  753,  758  (let- 
ten  handed  to  an  attorney,  but  not  in  his 
character  as  a  professional  adviser,  held  not 
privileged);  1838,  Greenlaw  v.  King,  1  Beav. 
137,  145,  Lord  Langdale,  M.  B.  (correspondence 
with  a  solicitor,  but  only  as  "agent  and  con- 
fidential friend,"  not  privileged) ;  Can. :  1889, 
Rudd  V.  Frank,  17  Ont.  758,  764  (commnni- 
cations  as  to  a  friend,  held  not  privileged) ; 
U.  S. :  1893,  Patten  v.  Glover,  1  D.  C  Ap^. 
466,  476  (consultation  as  a  friend,  not  pnvi- 
leged);  1887,  Brown  v,  Matthews,  79  Ga.  1, 
4  S.  £.  13  (consultation  held  not  privileged, 
where  the  attorney  was  '*  *  raided,  not  re- 
tained";  it  must  be  "the  offspring  of  the 
relation,  present  or  prospective,  not  of  taking 
or  expecting  to  take  the  fruits  of  such  a  rela- 
tion without  forming  it ") ;  1898,  O'Brien  v. 
Spalding,  102  id.  490,  31  S.  £.  100  (consulta- 
tion as  a  friend,  not  privileged);  1902,  Hark- 
less  V,  Smith,  115  id.  350,  41  S.  £.  634  (one 
who  prepared  a  deed  without  compensation  and 
in  his  own  interest,  held  not  the  legal  adviser 
of  the  parties) ;  1852,  Goltra  v.  Wolcott,  14  111. 
89  (consultation  as  a  friend,  not  privileged); 
1895,  McDonald  v.  McDonald,  142  Ind.  55,  41 
N.  £.  343  (attorney  consulted  as  a  friend  by 
a  widow  about  her  husband's  affairs,  held  not 
privileged);  1896,  State  v.  Swafford,  98  la. 
862,  67  N.  W.  284  (a  friendly  consultation 
between  the  defendant  and  the  then  prosecutrix's 
attorney,  to  contrive  means  for  helping  her  to 
get  occupation,  held  not  privileged) ;  1895, 
Wade  V.  Ridley,  87  Me.  868,  372.  82  Atl.  975 
(consultation  held  professional,  on  the  facts) ; 
1903,  People  v.  Pratt,  —  Mich.  — ,  94  N.  W. 
752  (communication  to  a  judge,  before  examina- 
tion by  the  grand  jury,  with  the  object  of  con- 
sulting '*Rome  one  that  I  have  confidence  in,'* 
held  privileged  ;  Grant  and  Hooker,  JJ.,  diss.) ; 
1886,  Romberg  v.  Hughes,  18  Nebr.  579,  26 


K.  W.  851  (consultation  as  a  friend,  not  privi. 
iM^ed);  1895,  Basye  v.  State,  45  id.  261,  63 
nT  W.  811  (consultation  held  not  professional,  on 
the  facta) ;  1848,  Beeson  v.  Beeson,  9  Pa.  St. 
279,  801  (consultation  as  a  friend,  not  privi- 
leged) ;  1908,  Saigent  v.  Johns,  206  id.  386,  55 
Atl.  1051  (similar) ;  1858,  M'Mannus  v.  State, 
2  Head  213  (questions  as  to  ''abstract  l^gal 
opinions,"  without  reference  to  "some  act  past, 
or  right  or  interest  in  existence,"  held  not  priv- 
ileged) ;  1856,  Thompson  v.  Kilbome,  28  Vt 
750,  757  (friendly  consultation,  held,  upon  the 
facts  and  the  local  custom,  not  to  be  a  pro- 
fessional consultation  ;  Chief  Justice  Redneld 
rebukes  the  local  profession  for  their  lax  habits 
in  conversing  without  formal  retainer  upon  legal 
subjects) ;  1856,  Goon  v.  Swan,  30  id.  6  (legal 
advice  given  merely  "as  a  neighbor,"  held  not 
protected);  1873,  £arle  v.  Grout,  46  id.  US, 
125  (similar) ;  1861,  Dunn  v.  Amos,  14  Wis. 
106,  109,  114  (legal  advice  held  not  a  profes- 
sional consultation  on  the  facts) ;  1873,  Orton  v. 
McCord,  33  id.  205,  211  (legal  advice  held  pro- 
fessional, on  the  facts) ;  1900,  Bruley  v.  Garvin, 
105  Wis.  625,  81  K.  W.  1038  (communication 
at  a  casual  consultation  on  a  railway  train, 
excluded  on  the  facts). 

^  Eng, :  1664,  Sparke  v.  Middleton,  1  Keb. 
505  (cited  ante,  §  2290) ;  1673,  Cuts  v.  Picker- 
ing,  1  Ventr.  197 ;  T/.  S. :  1868,  Chillicothe  F. 
R.  &  B.  Co.  V.  Jameson,  48  111.  281,  283 ;  1870, 
People  V.  Barker,  56  id.  299  ;  1895,  Jennings  v. 
Sturdevant,  140  Ind.  641,  40  N.  £.  61 ;  1895, 
Harless  v.  Harless,  144  id.  196,  41  N.  £.  592 ; 
1901,  State  r.  Herbert,  63  Kan.  516,  66  Pac. 
235 ;  1894,  Brady  ».  State,  39  Nebr.  529,  632, 
58  N.  W.  161  (even  though  the  same  as  one 
made  during  the  relation) ;  1896,  Home  Ins. 
Co.  r.  Bei-g,  46  id.  600,  65  N.  W.  780 ;  1816, 
Yordan  v.  Hess,  13  John.  492,  494;  1895, 
Turner's  Estate,  167  Pa.  609,  31  Atl.  867  ;  1901, 
State  V.  Snowden,  23  Utah  318,  65  Pac.  479. 
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to  a  disagreement  as  to  fees  and  to  the  client's  own  withdrawal  by  reason  of 
the  fee  demanded ;  for  upon  none  of  these  matters  could  he  predict  the  result 
until  his  preliminary  statement  had  been  made.  Obviously,  too,  if  the  re- 
tainer is  accepted,  the  privilege  covers  the  preliminary  statement.  On  the 
other  hand,  if  the  client  continues  his  communication  after  the  attorney's 
xefusal  to  act  for  him,  or  if  the  client  knowingly  attempts  to  retain  one  who 
is  already  retained  by  the  opponent,  he  does  not  need  or  deserve  the  protec- 
tion of  the  privilege.^ 


3.   "The  oommnntoations  relevant  to  that  purpose," 

§  2306.  Commnnloations,  dlstingnlshed  from  Acta ;  Clienfa  Conduct,  Ap* 
pearance,  Abode,  etc.  Does  the  privilege  cover  only  that  knowledge  of  the 
attorney  which  is  obtained  from  hearing  the  client's  Mtterances,  or  also  that 
which  comes  from  seeing  the  client's  acts  f  This  question  has  given  rise  to 
a  difference  of  opinion  more  apparent  than  reaL  It  is  sometimes  discussed 
as  if  the  word  "communications"  were  synonymous  with  ''utterances  of 
words."  That  is,  those  who  favor  its  largest  answer  repudiate  the  limits  of  the 
word  "  communications,"  as  if  it  included  no  more  than  **  utterances " ;  and 
yet  it  is  of  course  conceivable  that  an  act  or  a  bodily  condition  may  be 
voluntarily  disclosed  and  wittingly  made  known  to  the  attorney  by  the  client 
without  any  utterance  of  words.  The  problem  is  also  sometimes  discussed, 
from  the  point  of  view  of  the  attorney,  as  involving  the  inquiry  whether  the 
privileged  knowledge  of  the  attorney  is  restricted  to  that  which  he  obtains 
by  the  sense  of  hearing  only,  or  includes  also  that  which  he  learns  by  seeing ; 
and  this  mode  of  statement  corresponds  more  closely  to  the  distinction  be- 


'  The  ralings  are  not  entirely  harmonious, 
'but  the  above  applications  of  the  principle 
are  fairly  borne  out:  1894,  Denver  T.  Go.  v. 
Owens,  20  Colo.  107,  125,  86  Pac.  848  (prelimi- 
nary statement  of  the  case  with  a  view  to 
employing,  privileged) ;  1872,  McLean  v,  Clark, 
47  Oa.  24,  45,  69  (S.  made  a  proposition  to  the 
plaintitTs  attomev,  declaring  that,  if  it  was 
accepted,  S.  wonla  employ  the  attorney ;  held, 
that  the  latter  was  not  o.*s  attorney  so  as  to 
create  a  privilege  in  S.'s  favor) ;  1898,  Peek  t^. 
Boone,  90  id.  769,  17  S.  £.  66  (consultation 
with  a  view  to  the  attorney's  employment, 
whether  or  not  the  attorney  is  ultimately  re- 
tained, held  privileged ;  here  the  attorney  had 
declined  the  employment) ;  1877,  Thorp  v. 
Ooewey,  85  111.  611,  615  (consultation  for  liti- 
gation, the  attorney  finally  not  being  employed 
because  of  a  disagreement  as  to  his  fee,  held 

?rivileged) ;  1891,  Theisen  v.  Dayton,  82  la. 
4,  47  N.  W.  891  (statements  to  an  attorney  to 
secure  his  employment  to  '*keep  a  mortgage 
alive,"  the  attorney  declining  the  emplovment, 
held  not  privileged) ;  1854,  Sargent  r.  Hamp- 
den, 88  Me.  581,  584  (conversations  with  a 
view  to  a  retainer,  even  though  it  be  after- 
wards declined,  said  to  be  privileged) ;  1857, 
Alilerman  v.  People,  4  Mich.  414,  422  (privi- 
lege applies  to  communications  to  "an  attor- 


ney in  fact  by  a  party  under  an  impression 
that  such  attorney  had  consented  or  agreed  to 
act,"  "although  the  attorney  himself  may  not 
have  so  understood  the  agreement ") ;  1848, 
Crisler  v.  Garland,  11  Sm.  &  M.  136  (communi- 
cations while  seeking  to  retain  the  attorney, 
who  declined  emplo^ent,  held  privileged); 
1872,  Cross  v,  Riggms,  50  Mo.  385  (com- 
munication to  an  attorney,  seeking  advice,  the 
attorney  declining  to  give  an  opinion,  held 
privileged);  1897,  Farley  v.  Peebles,  50  Nebr. 
728,  70  N.  W.  281  (excluded,  where  the  attor- 
ney had  already  refused  to  accept  the  employ- 
ment); 1849,  Heaton  v.  Findlay,  12  Pa.  St 
804,  8io  (communications  "  preliminary  to  his 
engagement  as  counsel,"  made  in  satisfying  the 
counsel  of  the  proprietv  of  his  retainer,  held 
not  privileged) ;  1875,  Strong  v.  Dodds,  47  Vt. 
848,  858  (communication  seeking  to  retain  an 
attorney,  who  then  declines  to  bring  suit,  held 
privileged) ;  1886,  Tucker  r.  Finch,  66  Wis.  17, 
21,  27  K.  W.  817  (communications  seeking  to 
retain  an  attorney,  who  declined  because  of  a 
prior  retainer  on  the  other  side,  held  not  privi- 
leged);  1887,  Piano  Mfg.  Co.  r.  Frawley,  68 
id.  577,  584,  82  N.  W.  768  (communications 
after  an  attorney  has  riven  notice  that  he  is 
retained  on  the  other  side,  held  not  privileged). 
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tween  utterances  and  acts  of  the  client  In  the  following  passages  the 
Tarions  judicial  attitudes  are  represented : 

AfOe  1767,  Builer,  J.,  Truds  at  Nisi  Prios,  284:  ''[The  priTikge  does  not  cover]  » 
fact  of  his  own  knowledge,  and  of  which  he  might  have  had  knowledge  without  being- 
coanael  or  attorney  in  the  caoae;  as,  suppose  him  witness  to  a  deed  produced  in  the 
cause,  he  shall  be  examined  to  the  true  time  of  execution ;  ^  so,  if  the  question  were  about 
a  razure  in  a  deed  or  a  will,  he  might  be  examined  to  the  question  whether  he  had  ever 
seen  such  deed  or  will  in  other  plight,  for  that  is  a  fact  of  his  own  knowledge ;  but  he 
ought  not  to  be  permitted  to  disooTsr  any  confessions  his  client  may  have  made  to  him  on 
such  head." 

1803,  EUenbonmgh,  L.  C.  J.,  in  Rob$on  t.  Ken^^  5  Esp.  S2,  55:  ''The  act  [of  destroy, 
ing  a  power  of  attorney]  cannot  be  stripped  of  the  confidence  and  communication  as  an 
attorney,  the  witness  being  then  acting  in  that  character.  One  sense  is  as  privileged  as 
another.  He  cannot  be  said  to  be  privil^;ed  as  to  what  he  hears,  but  not  to  what  he 
sees,  where  the  knowledge  acquired  as  to  both  has  been  derived  from  his  situation  as 
an  attorney." 

1833,  L.  C.  Brougham,  in  Greeiumgh  v.  Gaskelly  1  Myl.  &  E.  98,  104:  "[The  privil^e 
does  not  exist]  where  there  could  not  be  said,  in  any  correctness  of  speech,  to  be  a  com- 
munication at  all, — as  where,  for  instance,  a  fact,  something  that  was  done,  became 
known  to  him  from  his  having  been  brought  to  a  certain  place  by  the  circumstance  of 
his  being  attorney,  but  of  which  fact  any  other  man  if  there  would  have  been  equally 
cognizant." 

1857,  Brown  v.  Potter,  1  fl.  &  N.  736 ;  PoOock,  C.  B. :  "A  legal  adviser  may  give 
evidence  of  a  fact  which  is  patent  to  his  senses  " ;  Mardn,  B. :  "  With  respect  to  matters 
which  the  counsel  sees  with  his  eyes,  he  cannot  refuse  to  answer.** 

1841,  Broruon,  J.,  in  Coveney  v.  Tannahill,  1  Hill  N.  Y.  33,  35:  "This  privilege  of  a 
client  does  not  extend  to  every  fact  which  the  attorney  may  learn  in  the  course  of  his 
employment.  There  is  a  difference  in  principle  between  communications  made  by  the 
client  and  acts  done  by  him  in  the  presence  of  the  attorney ;  .  .  .  I  will  not  undertake 
to  say  how  far  the  distinction  between  the  communications  and  the  acts  of  the  client  may 
extend  " ;  apparently  holding  that  the  execution  of  a  document  is  an  act 

1861,  Woodward,  J.,  in  Daniel  v.  Daniel,  39  Pa.  191,  210  (permitting  the  question,  to 
an  attorney,  why  he  could  not  have  had  with  the  testator,  his  client,  any  conversation 
worth  repeating)  :  "  Communications  made  to  a  counsel  are  privileged ;  but  if  a  client  is 
too  imbecile  to  make  any  communications,  I  never  before  heard  that  that  fact  was  incom- 
petent testimony  on  account  of  the  professional  relation,  —  no  more  than  the  shape  of  the 
client's  head,  which  is  the  subject  of  the  next  bill.  If  a  lawyer  learns  from  professional 
visits  that  he  has  a  fool  for  a  client,  whether  he  acquires  the  knowledge  by  the  want  of 
intelligent  answers,  or  by  study  of  phrenological  developments,  the  fact  is  competent 
evidence  in  a  proper  case,  and  no  rule  of  law  forbids  the  lawyer  from  delivering  it.'* 

The  marked  contrast  ia  between  the  statement  of  Lord  Ellenborough,  in 
Bobson  V.  Kemp,  and  that  of  Baron  Martin,  in  Brown  v.  Foster.  Can  they 
be  reconciled  ?  And  is  either  of  them  consistent  with  Mr.  Justice  Bronson's 
distinction  between  a  communication  and  an  act  ?  The  truth  is  that  each 
is  right,  under  some  circumstances,  and  all  are  harmonious,  when  the  proper 
allowance  is  made.  Looking  back  at  the  reason  of  the  privilege,  it  is  seen  to 
secure  the  client's  freedom  of  mind  in  committing  his  affairs  to  the  attor- 
ney's knowledge.    It  is  designed  to  influence  him  when  he  may  be  hesitating 

^  This  statement  is  clearly  correct  on  the  Hon  with  the  ensuing  statements  has  sometimes 
ground  that  the  request  to  attest  makes  the  act  given  rise  to  misanderstanding.  Buller's  notiona 
non-confidential  (post,  g  2315) ;  bat  its  associa-     of  the  principle  were  apparently  not  quite  dear* 
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between  the  positive  action  of  disclosure  and  the  inaction  of  secrecy.  There 
is,  therefore,  by  hypothesis,  always'  some  voluntary  act  of  disclosure,  —  some 
removal  of  that  secrecy  which  would  otherwise  have  existed  as  between  the 
client  and  the  attorney.  In  short,  there  must  be  some  deliberate  communi- 
cation. On  the  one  hand,  then,  those  data  which  would  have  come  to  the 
attorney's  notice  in  any  event,  by  mere  observation,  without  any  action  on 
the  client's  part  —  such  as  the  color  of  his  hat  or  the  pattern  of  his  shoe  — , 
and  those  data  which  become  known  by  such  acts  as  the  client  would 
ordinarily  have  done  in  any  event,  without  any  purpose  of  communicating 
them  to  the  attorney  as  his  adviser  —  such  as  the  style  of  his  handwriting 
or  the  amount  of  money  in  the  roll  of  bills  from  which  he  pays  his  re- 
tainer — ,  these  are  not  any  part  of  the  communications  of  the  client ;  in  the 
language  of  Lord  Chancellor  Brougham  and  Mr.  Justice  BuUer,  they  are 
"  facts  of  which  any  other  man  if  there  would  have  been  equally  cognisant" 
On  the  other  hand,  almost  any  act,  done  by  the  client  in  the  sight  of  the 
attorney  and  during  the  consultation,  may  conceivably  be  done  by  the  client 
as  the  subject  of  a  communication,  and  the  only  question  will  be  whether,  in 
the  circumstances  of  the  case,  it  was  intended  to  be  done  as  such.  The 
client,  supposedly,  may  make  a  specimen  of  his  handwriting  for  the  attor- 
ney's information,  or  may  exhibit  an  identifying  scar,  or  may  show  a  secret 
token.  If  any  of  these  acts  are  done  as  part  of  a  communication  to  the 
attorney,  and  if  further  the  communication  is  intended  to  be  confidential 
(post,  §  2311),  the  privilege  comes  into  play. 

Ordinarily,  then,  it  is  true,  as  Chief  Baron  Pollock  said,  that  "a  legal 
adviser  may  give  evidence  of  a  fact  which  is  patent  to  his  senses";  that 
is,  of  anything  which  he  either  sees  or  even  hears,  so  far  as  it  is  otherwise 
patent,  —  in  other  words,  is  not  the  subject  of  a  voluntary  communication. 
Yet,  in  a  given  case,  any  of  these  things  may  be  committed  to  the  attorney 
in  such  a  way  as  to  be  within  the  privilege.  It  is  to  be  noted,  however,  that 
many  such  acts,  which  thus  become  the  subject  of  a  communication,  may 
still  not  be  confidentially  committed  to  the  attorney,  and  thus  be  not  privi- 
leged (post,  §§  2311-2314);  and  some  of  the  rulings  now  to  be  noticed  in 
the  ensuing  sections  can  perhaps  be  attributed  to  that  consideration.  Obvi- 
ously no  fixed  form  of  rule  can  be  stated  for  the  present  application  of  the 
principle.  In  the  ordinary  case,  it  is  only  the  expressed  communications  of 
the  client  that  will  be  privileged.' 


'  Sundry  examples  are  as  follows:  Sng,: 
1790,  Hooper  v,  Harcoart,  1  H.  Bl.  534  (after 
jndfi^ent,  an  attorney  was  held  not  compellable 
to  disclose  his  client's  abode  for  the  purpose  of 
his  being  taken  on  execution  ;  the  application 
"came  too  late  after  verdict") ;  1817,  Parkins 
V.  Hawkshaw,  2  Stark.  289  (to  prove  the  identity 
of  defendant  with  the  obligor  of  a  bond,  the  de« 
fendant's  attorney  was  not  allowed  to  testify  to 
"communications  which  he  had  had  with  the 
defendant");  [/.  S,:  1898,  Wicks  v.  Dean,  108 
Ky.  69,  44  S.  W.  897  (attorney  may  speak  of  the 
client's  mental  condition  as  learned  at  the  time 


of  a  consultation) ;  1868,  White  v.  Bird,  20  La. 
An.  188  (attorney  held  compellable  as  garnishee 
to  disclose  whether  he  has  assets  belonging  to 
the  client,  unless  he  cannot  do  so  without  dis- 
closing matters  confided  to  him  by  the  client) ; 
1861,  Daniel  v,  Daniel,  39  Pa.  191,  211  (at- 
torney's opinion  of  his  client's  sanity,  held  not 
privileged ;  quoted  supra) ;  1894,  Turner  v. 
Warren,  160  id.  336,  343,  28  Atl.  781  (fact  of 
delivery  of  papers,  date,  person,  and  condition, 
held  not  privileged) ;  1896,  State  v.  Fitzgerald, 
68  Vt.  125,  84  Atl.  429  (whether  the  client  was 
intoxicated  when  seen  in  the  jail  with  B.,  admis- 
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§  2307.  flame :  Produotioii  of  the  dienf  •  Doonments.  The  application  of 
the  foregoing  principle  to  the  case  of  documents  delivered  or  shown  to  the 
attorney  is  not  without  difficulty.  But,  before  examining  it,  a  superficially 
related  question,  dependent  upon  other  principles,  must  be  disposed  of.  Is 
the  attorney  compellable  to  produce  in  court,  by  subpoena  or  bill  of  discovery, 
the  documents  placed  in  his  possession  by  the  client?  This  is  not  a  question 
of  compelling  the  disclosure  of  the  attorney's  knowledge;  he  may  know 
nothing  of  the  contents  of  the  document,  nor  is  he  asked  to  testify  about 
them.  Whether  the  package  contains  a  diamond  or  a  deed  is  immaterial 
But  must  he  produce  it? 

(1)  The  answer  depends  upon  the  other  privil^es  of  the  client  irrespective 
of  the  present  privilege.  The  attorney  is  but  the  agent  of  the  client  to  hold 
the  deed ;  if  the  client  is  compellable  to  give  up  possession,  then  the  attorney 
is ;  if  the  client  is  not,  then  the  attorney  is  not.  It  is  merely  a  question  of 
possession,  and  the  attorney  is  in  this  respect  like  any  other  agent  There 
is,  to  be  sure,  the  added  consideration  of  policy,  namely,  that  if  the  attorney 
were  not  compellable  when  the  client  was,  then  the  client's  obligation  to 
produce  could  always  be  evaded  in  very  simple  fashion  by  placing  the  deed 
with  the  attorney ;  and  such  a  quibble  could  not  be  tolerated  by  any  prac- 
tical system  of  law.  But,  apart  from  this,  the  doctrine  of  agency  is  ample  to 
justify  the  result.  The  extent  of  the  client's  obligation  to  produce  must 
therefore  be  taken  as  determining  the  present  question ;  and  that  obligation 
has  undergone  radical  change  in  the  history  of  our  law.  In  the  first  place, 
at  common  law,  the  client  who  was  a  party  opponent  in  the  suit  was  not 
obliged  to  produce,  either  at  or  before  the  trial,  except  so  far  as  the  rule 
of  profert  and  oyer  extended ;  but  in  equity  he  was  obliged  to  produce  any 
document  (except  that  before  trial  he  could  not  be  obliged  to  discover  the 
documents  affecting  his  own  case  alone);  and  under  modem  statutes  the 
equitable  rule  has  been  made  available  by  motion  or  subpoena  to  produce  in 
common-law  proceedings  (ante,  §§  1857-1859, 2219).  In  the  next  place,  the 
client  who  was  a  third  person  was  at  common  law  bound  to  produce  upon 
subpoena,  except  when  the  document  was  a  deed  supporting  some  title  of  his 
own  (ante,  §§  2193,  2211).  In  the  third  place,  the  client  was  and  is  in  any 
instance  not  bound  to  produce  a  self-incriminating  document  (ante,  §  2264). 

It  follows,  then,  that  when  the  client  himself  vxndd  he  privileged  from  pro- 
duction of  the  document,  either  as  a  party  at  common  law,  or  as  a  third 
person  claiming  title,  or  as  exempt  from  self-crimination,  the  attorney  having 
possession  of  the  document  is  not  bound  to  produce ;  and  such  has  invari- 


able, since  the  attorney  saw  *'  nothing  that  waa 
not  observable  by  B.  and  by  all  other  persons 
who  saw  hiiE  during  the  time  of  his  alleged  in- 
toxication ") ,  1882,  State  v.  Douriass,  20  W.  Va. 
770,  779  (testimony  that  a  pistol  prodnced  had 
been  received  from  the  defendant's  counsel,  held 
admissible ;  bnt  the  counsel's  statement,  at  the 
time  of  delivering  it,  that  he  had  obtained  it  in 
consequence  of  a  communication  from  the  defend- 


ant, ind  the  counsel's  testimony  that  he  had  so 
obtained  it,  held  not  admissible ;  careful  opinion 
by  Qreen,  J.). 

For  rulings  as  to  disclosing  the  ideTUity  of  the 
client,  see  post,  §  2318. 

For  rulings  as  to  the  disclosure  by  an  attorney 
drafting  a  toUl  as  to  the  testator's  sanity  or  un* 
due  influence,  see  jms^,  §§  2314-2315. 
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ably  been  the  ruling.^  On  the  other  hand,  if  the  client  vxmld  be  compellable 
to  produce,  either  by  motion  or  by  subpoena  or  by  bill  of  discovery,  then 
the  attorney  is  equally  compellable,  if  the  document  is  in  his  custody,  to 
produce  under  the  appropriate  procedure.^  i 


^  England:  1765,  R.  v.  Dixon,  8  Burr.  1687 
(attoraey  not  required  to  prodace  voachen  of  his 
client  before  the  sprand  jarr  on  a  charge  of  for- 
gery) ;  1797,  Bothomly  v,  Usbome,  Peake  Add. 
Cas.  99, 101  (attorney  not  compellable  to  prodace 
the  client's  docamenta  nor  to  prore  their  con- 
tents, when  the  client  is  privileged  as  a  party  to 
the  cause) ;  1821,  Laing  o.  Barclay,  8  Stark.  38, 
42  (sttomey  of  defendant  not  required  to  produce 
bankruptcy  proceedings  confidentially  deposited 
with  him) ;  1822,  Harris  v.  Hill,  ib.  140  (at- 
torney in  possession  of  a  privileged  third  per- 
son's document,  not  compellable  to  produce) ; 
1881,  Nixon  v,  Mavoh,  1  Mo.  &  Rob.  76  (at- 
torney not  compelled  to  produce  the  party- 
opponent's  document) ;  1834,  Mills  v.  Oddy,  6 
C.  &  P.  728,  731  (<*the  attorney  is  not  to  pro- 
duce his  client's  title-deeds  nor  to  disclose  tneir 
contents " ;  here  the  client  was  not  a  party) ; 
1834,  Bate  o.  Kinsey,  1  Or.  M.  &  R.  38  (attorney 
in  possession  of  documents  of  the  plaintiff,  held 
not  compellable  to  produce  them  or  to  disclose 
their  contents) ;  1834,  Doe  v.  Seaton,  2  A.  &  E. 
171,  181  (attorney  holding  a  deed  for  both  ven- 
dor and  vendee ;  deed  held  privileged  as  to  the 
vendee,  although  the  vendor  consented  to  pro- 
duction) ;  1840,  Doe  v.  Ross,  7  M.  &  W.  102, 
122,  aemble  (attorney  possessing  the  title-deed  of 
a  third  person  is  not  compellable  to  produce ; 
otherwise,  if  his  client  is  called  and  waives  the 
privilege) ;  1849,  R.  r.  Hankins,  2  C.  &  K.  823, 
3  Cox  Or.  434  (perjury  in  swearing  to  the  signa- 
ture of  an  account;  the  account  being  in  the 
possession  of  the  attorney,  who  had  a  lien 
thereon,  Goltman,  J.,  declined  to  compel  pro- 
duction) ;  1850,  Newton  v.  Chaplin,  10  C.  B. 
356  ^production  of  a  corporate  minute-book, 
placed  in  the  attorney's  hands  for  legal  advice 
t)y  W.  C,  not  a  paiW  to  the  cause,  held  not 
compellable,  W.  C.  refusing  under  his  privilege 
to  allow  production  ;  Maule,  J. :  ''The privilege 
of  W.  C.  as  to  the  book  was  the  same  in  the 
hands  of  F.,  fthe  attorney,]  as  if  he  had  kept 
the  book  in  his  own  hands");  Untied  States: 
1807,  Lynde  v,  Judd,  3  Day  499  (attorney  not 
compellable  to  produce  the  client's  document) ; 
1817,  Jackson  v.  Burtis,  14  John.  891,  399 
(documents  left  with  the  attorney  by  the  client's 
agent,  held  not  demandable  on  subpoena) ;  1830, 
Jackson  v.  Denison,  4  Wend.  558  (counsel  held 
not  bound  to  produce  a  client's  deed) ;  1831, 
McPherson  v.  Kathbone,  7  id.  216  (paper  deliv- 
ered by  the  client  to  the  attorney,  held  not  de- 
mandable from  the  attorney  by  subpcBua) ;  1841, 
Bronson,  J.,  in  Coveney  v.  Tannshill,  1  Hill 
N.  Y.  33,  35  (quoted  post,  §  2308);  1801,  State 
V,  Squires,  Tyler  147  (attorney  held  not  amen- 
able to  compulsory  process  for  the  delivery  of 
notes,  alle^^ea  to  be  forged  by  his  client,  whidi 
were  deposited  with  him  as  attorney  ;  "in  con- 
templation of  law  they  are  in  the  possession  of 
the  client");  1832,  Durkee  v,  Lehind,  4  Yt. 


612,  615,  semhle  (see  citation  infra) ;  1889,  Sel- 
den  V.  State,  74  Wis.  271,  275,  42  N.  W.  218 
(letters  of  husband  to  wife,  deposited  by  her 
with  her  attorney  for  divorce,  not  producible). 
For  the  question  who  is  to  determine  whether 
the  document  is  privileged  as  claimed,  see  post, 
S2322. 

*  England:  1803,  Pearson  v.  Fleteher,  5  Esp. 
90  (L.  0.  J.  Ellenborough,  on  facte  similar  to 
those  in  Bateson  v.  Harteink,  infra,  compelled 
the  solicitor  to  produce  the  proceedings) ;  1815, 
Copeland  v.  Watts,  1  Stark.  95  (like  Cohen  v. 
Templar,  i^fra) ;  1816,  Gorsen  v.  Dubois,  Holt 
239  (attorney  compelled  to  produce  a  bankniptov 
commission  which  was  not  privileged  for  his  cli- 
ente  the  assignees) ;  1817,  Cohen  v.  Templar,  2 
Sterk.  260  (attorney  compellable  to  produce  the 
document  of  a  third  person  having  no  privi- 
lege) ;  1822,  Lowe  v.  Firkins,  11  Price  455,  461, 
464  (steward  of  plaintiff,  held  bound  to  answer 
as  to  documento  of  his  master  in  his  possession  ; 
and  also  bound  toproduce  them  on  a  bill  of  dis- 
covery, though  not  on  a  subpoena  d.  t,  inasmuch 
as  his  custody  was  the  plaintiifs) ;  1824,  Hawkins 
V.  Howard,  Ry.  &  Mo.  64  (books  of  assignees, 
not  parties,  held  producible  by  their  attorney)  ; 
1829,  Doe  v.  Thomas,  9  B.  &  C.  288,  293  (lease 
placed  with  the  attorney  by  the  party ;  the  at- 
torney held  bound  to  produce  on  subpoena) ; 
1848,  Doe  v.  Langdon,  12  Q.  B.  711,  719  (like 
Cohen  o.  Templar,  supra) ;  1858,  Yolant  v. 
Soyer,  18  C.  B.  231  (attorney  held  not  bound  to 

Sroduc«  a  title-deed  of  his  client ;  Jervis,  C.  J., 
oubted  whether  the  rule  of  professional  confi- 
dence covered  documento  of  the  client  in  general, 
since  the  stetutory  sanction  for  motions  to  com- 

?el  a  party's  production  of  documento ;  Maule, 
,',  placed  the  ruling  on  the  ground  of  profes- 
sional confidence  ;  this  ruling  was  made  lust  after 
the  stetutory  reform,  and  ilhistrates  both  aspecto 
of  the  rule) ;  Canada :  1863,  Livingstone  v. 
Gartshore,  23  U.  C.  Q.  B.  166,  sembU  (like 
Cohen  i^.  Templar,  supra) ;  United  States :  1900, 
Allen  V,  Ins.  Co.,  72  Conn.  693,  45  Atl.  955 
(production  required,  where  the  answer  of  the 
client  admitted  ite  possession) ;  1860,  Andrews 
V.  R.  Co.,  14  Ind.  169,  174  ("the  party  himself 
might  have  been  compelled  under  the  stetute  to 

Sr<^uce  the  receipte  on  the  trial ;  he  could  not 
efeat  that  production  by  passing  it  into  the 
hands  of  his  attorney,"  and  the  attorney  was 
held  compellable  to  testify  to  contento) ;  1842, 
Travis  v,  January,  8  Rob.  La.  227,  230  ("the 
attorney  may  be  as  properly  called  on  to  prodace 
the  papers  and  documento  necessary  to  esteblish 
the  righto  of  the  adversary  ...  as  his  client 
himself  could  be  under  our  laws  ")  ;  1861,  Mitoh- 
ell's  Case,  12  Abb.  Pr.  249,  262  (attorney  must 

E reduce  the  party's  documento  where  the  party 
as  no  privilege ;  good  opinion  by  Daly,  J.) ; 
1902,  Jones  v,  Reilly,  174  N.  Y.  97,  66  N.  E. 
649  ("The  privilege  was  that  of  the  client,  not 
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(2)  So  mnch  as  precedes  is  the  rale  for  docaments  independently  pre-exM- 
ing.  Bat  where  the  docoment  is  itself  the  client's  written  commanication, 
coming  into  existence  merely  as  a  communication  to  the  attorney,  the  sitaation 
is  obviously  different.  This  communication  itself  is  not  to  be  disclosed, 
whether  it  was  made  by  the  client  by  word  of  mouth  or  by  writing.  Where 
the  document  already  had  an  independent  existence,  the  communication  con- 
sists in  bringing  its  contents  to  the  attorney's  knowledge,  and  that  knowledge 
is  not  to  be  disclosed  by  his  testimony,  as  will  be  seen  {post,  §  2308) ;  but 
the  physical  possession  of  the  document  is  distinct  from  that  knowledge,  and 
to  compel  production  of  the  document  is  not  to  compel  the  disclosure  of  the 
communication  (supra,  par.  1).  But  since  a  document  which  is  itself  a 
communication  is  within  the  privil^e,  the  test  is  whether  the  document 
first  came  into  existence  as  a  part  of  a  communication  to  the  attorney.  For 
example,  a  client  obtains  his  foreman's  report  as  to  an  injury  in  the  factory, 
together  with  the  card  of  instructions  furnished  to  the  injured  employee  when 
he  first  came  into  the  service,  and  sends  these  to  the  attorney,  with  a  letter  of 
his  own  stating  the  circumstances  of  the  injury  as  ascertained  by  him.  Of 
these,  the  second  is  clearly  without  the  privilege,  the  third  is  clearly  within 
it,  while  the  first  may  or  may  not  be. 

The  application  of  this  distinction  is  sometimes  difficult  enough  in  a  par- 
ticular case.  But  the  situation  is  often  further  complicated  by  two  other  con- 
siderations. In  the  first  place,  a  communication  to  the  solicitor  by  an  a^ent  of 
the  client  or  by  an  a^ent  of  the  solicitor  is  protected  by  the  present  privilege, 
while  a  communication  by  a  mere  stranger  is  not  {post,  §  2317).  Thus  the  ap- 
plication of  the  above  doctrine,  as  to  documents  coming  into  existence  for  the 
purpose  of  communication  to  the  attorney,  becomes  particularly  difficult 
when  the  actual  maker  of  the  document  is  some  person  other  than  the  client 
himself,  and  can  only  be  solved  by  a  reference  to  the  rule  as  to  agents.  For 
this  reason  the  precedents  may  better  be  considered  in  connection  with  the 
latter  subject  (post,  §  2319).  In  the  second  place,  the  party  is  not  obliged 
to  disclose,  by  discovery  before  trial,  the  testimony  of  his  prospective  wit- 
nesses (ante,  §§  1856, 1857,  1859) ;  and  hence,  on  grounds  wholly  independ- 
ent of  the  present  privilege,  it  may  become  necessary  to  distinguish  between 
the  written  information  given  beforehand  by  a  witness  as  such  and  that 
furnished  by  the  party's  employee  as  his  agent.    These  various  principles  so 


of  the  coanael ;  and  when,  by  change  in  the 
law,  the  client  could  be  compelled  by  8ubp<Bna 
to  protlace  docaments  in  his  possession,  the 
rule  that  the  attorney  could  not  be  forced  to 
produce  them  when  in  his  possession  necessa- 
rily fell ") ;  1827,  Rhoades  u.  Selin,  4  Wash. 
C.  C.  715,  718  (attorney  compellable  to  produce 
papers  which  the  client  himself  waa  compellable 
to  produce). 

Contra  J  but  unsound  :  1801,  Bateson  r.  Hart- 
sink,  4  Esp.  43  (L.  C.  J.  Kenyon  ;  the  solicitor 
of  third  fientons,  che  assignees  in  bankniptcy  of 
the  present  defendant,  was  held  not  compellable 
to  produce  the  proceedings  of  the  assignees ;  here 


they  were  otherwise  obtainable  by  motion  against 
the  assignees  ;  this  ruling  was  virtually  repudi- 
ated in  the  later  English  ones) ;  1877,  Dover  v. 
Harrell,  58  Ga.  572  (ejectment ;  deed  placed  in 
the  attorney's  possession  by  the  defendant  for 
preparing  his  defence ;  the  attorney  held  not 
compellable  to  produce ;  this  is  expressly  sanc- 
tioned by  the  local  Code,  quoted  ante,  §  2292) ; 
1889,  Stokoe  v.  R  Co.,  40  Minn.  545.  42  N.  W. 
482  (attorney  is  not  compellable  to  produce  his 
client's  documents);  1897,  Davis  v.  R.  Co.,  70 
id.  87,  72  N.  W.  828  (documents  "intnisted" 
to  the  attorney  by  the  client,  held  privileged). 
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intermingle  in  their  application  that  an  examination  of  the  precedents  can 
better  be  made  elsewhere  (post,  §  2318). 

§  2308.  flame:  Testimony  to  Contents  of  Doooments.  The  client's  dis* 
•closure  of  the  contents  of  a  preexisting  document  will  almost  always  be  an  act  of 
<^ommunication  (ante,  §  2306),  t.  e.  a  part  of  the  matters  voluntarily  committed 
to  the  notice  of  the  attorney.  It  is  impossible,  in  the  language  of  Mr.  Justice 
Bronson/  to  perceive  "  any  solid  distinction  between  the  oral  statement  of  a 
fact  to  counsel  and  a  communication  of  the  same  fact  by  delivering  to  him  a 
deed  or  other  written  instrument"  Unless,  therefore,  a  particular  communi- 
cation of  this  sort  is  not  confidential  (post,  §  2311),  it  is  within  the  privilege, 
and  the  testimony  of  the  attorney  on  the  stand  cannot  be  required.^  Nor 
does  it  here  make  any  difference  that  the  client  would  have  been  compellable 


^  Coyeuey  i;.  Tannaliill,  N.  Y.,  infra. 

'  Sundry  examples  are  aa  follows :  England : 
1676,  Ralstrod  v.  Letchmere,  Freem.  Ch.  5 
(**the  defendant  being  a  coansellor  at  law  shall 
not  be  bound  to  answer  concerning  any  writings 
which  he  hath  seen,  nor  for  anytning  which  he 
knoweth  in  the  cause  as  counsellor  *') ;  1693, 
Anou.,  Sidnner  404  (attorney  who  had  *' drawn 
an  indenture  of  agreement,"  not  compellable  *'  to 
discover  the  matter  of  it") ;  1797,  Bothomly  r. 
Usborne,  Peake  Add.  Cas.  99,  101  (cited  ante^ 
§  2307) ;  1826,  R.  v.  Upper  Boddiugton,  8  Dowl. 
i,  R.  726  (the  attorney  neld  mort^ige  deeds  of 
H.,  not  a  party,  who  claimed  his  privilege  ;  the 
attorney  was  therefore  forbidden  to  testify  to 
their  contents,  *'  because  the  whole  of  those  con- 
tents were  a  confidential  communication  between 
a  client  and  his  attorney  ") ;  1834,  Bate  v.  Kin- 
sey,  1  Cr.  M.  k  R.  38  (cited  ante,  §  2307) ; 
1834,  Marston  v,  Downes,  6  C.  &  P.  381,  1  A. 
A  E.  31  (attorney  of  a  third  person  cannot  prove 
the  contents  of  the  client's  title-deeds) ;  1886, 
Wheatley  r.  Williams,  1  M.  &  W.  533  (attor- 
ney not  allowed  to  testify  whether  a  paper 
shown  in  consultation  bore  a  stamp  ;  '*  all  that 
Appears  on  the  face  of  such  document  is  a  part 
of  the  confidential  communication  " ;  the  pas- 
sage in  Biiller's  Nisi  Prius,  ante,  §  2306,  inter- 
preted) ;  1837,  Doe  v,  Watkins,  3  Bing.  N.  C. 
421  (like  Marston  v,  Downes,  aujn'a) ;  1842,  Her- 
ring V,  Clobery,  1  Phil.  Ch.  91,  L.  C.  Lynd- 
hurst  (testimony  as  to  the  client's  suffgestions 
of  alterations  and  her  execution  of  the  aee<l  with 
knowledge  of  its  contents,  held  privileged) ; 
1848,  Hibberd  v.  Knight,  2  Exch.  11  (Marston 
<v.  Downes,  supra,  approved) ;  1842,  Davies  v. 
Waters,  9  M.  &  W.  608,  612  (attorney  held 
privileged  from  testifying  to  a  deed  read  by 
him  at  a  consultation  with  counsel ;  to  do  other- 
wise *'  would  be  in  fact  seeking  to  have  in  evi- 
dence what  occurs  at  a  consultation  between  the 
parties'*);  Canada:  1857,  Lynch  v,  O'Hara,  6 
U.  C.  C.  P.  259,  265  (he  must  disclose  possession 
and  identity,  but  not  contents) ;  United  Slates: 
1834,  Crawford  v.  McKissack,  1  Port.  433  (an 
indorsement  on  the  bond  in  action  had  been 
obliterated ;  the  plaintiffs  attorney  held  not 
compellable  to  state  its  tenor) :  1867,  Don- 
ald V.  Mitchell,  43  111.  40,  45  (whether  a  prom- 


issory note,  when  handed  to  the  attorney  for 
bringing  suit,  was  indorsed,  held  privileged) ; 
1811,  Anon.,  8  Mass.  370  (the  Court  refused 
to  compel  the  attorney  to  disclose  a  document 
handed  to  him  by  the  client  for  use  in  litiga- 
tion ;  ''it  is  in  the  keeping  of  his  clinnt  as 
much  as  if  it  were  in  his  own  pocket") ;  1869, 
Gray  v.  Fox,  43  Mo.  570  (testimony  of  the  at- 
torney as  to  the  condition  of  notes  when  placed 
in  his  hands  for  litigation,  held  privileged)  ; 
1833,  Brown  v.  Payson,  6  N.  H.  443,  448  ("the 
situation  and  contents  of  a  paper,  delivered  to 
an  attorney  for  inspection  in  the  course  of  em- 
ployment as  attorney,"  held  privileged) ;  1891, 
Matthews  v,  Hosfland,  48  N.  J.  £q.  455,  464, 
21  Atl.  1054  (wnether  a  certificate,  obtained 
from  the  client,  was  indorsed  when  the  attorney 
saw  it,  held  privileged) ;  1841,  Coveney  v,  Tan- 
uahill,  1  Hill  N.  Y.  33,  85  (quoted  ante,  §  2306) ; 
1832,  Durkee  v.  Leland,  4  Vt.  612,  615  (a  stat- 
ute made  parties  compellable  to  produce,  but  no 
notice  had  been  given  ;  held,  that  the  attorney 
of  the  paiiy  was  not  compellable  to  produce, 
nor,  seinble,  to  testify  about  it)  ;  1892,  Arbuckle 
V.  Templeton,  65  id.  205,  208,  25  Atl.  1095 
(action  on  a  note;  the  defendant  had  shown  the 
note  to  the  attorney  for  advice  about  it ;  whether 
the  note  then  bore  an  indorsement,  privileged). 
Contra:  1767,  Buller,  Trials  at  Nisi  Prius, 
284,  semble'  (quoted  supra,  §  2306) ;  1857, 
Brown  v.  Foster,  1  H.  &  K.  736  (an  account- 
book  was  produced  in  court,  and  counsel  and 
magistrate  examined  it ;  the  counsel  held  not 
privileged  for  testimony  to  an  item  therein  ; 
quoted  supra,  §  2306) ;  1834,  John  v.  John, 
Wright  584,  586  (action  on  a  note ;  the  note 
was  m  defendant's  possession,  but  no  notice  to 
produce  had  been  given  ;  by  statute  a  party  could 
notify  the  opponent  to  produce  documents  and 
the  Court  could  compel  production  or  give  judg- 
ment by  default ;  the  attorney  had  the  notes  m 
court,  but  refused  to  produce,  whereon  the 
Court  obliged  him  to  testify  to  their  contents  ; 
here  the  ruling  was  wrong,  in  that  it  treated 
his  disclosure  as  not  a  violation  of  the  privilege  ; 
but  the  result  was  right,  because  notice  in  court 
was  sufficient,  where  the  documents  were  d* 
ready  there  {ante,  §  1204),  and  hence  produc- 
tion was  compellable). 
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to  prodnoe  the  deed,  in  chanoerj  or  otherwise ;  for  he  is  abo  oompellahle  to 
tell  what  he  knows  on  other  subjects,  and  yet  his  oommanications  about 
them,  made  to  the  attorney,  are  priTileged.  The  communication  of  the 
document  is  distinct  from  the  document  itseU.  It  is,  however,  worth  noting 
that  if  the  communication  were  made  as  a  part  of  an  expedient  to  avoid  pro* 
duction  (as,  if  the  client  should  show  the  document  to  the  attorney  and  then 
destroy  it),  the  privilege  ought  not  to  be  conceded. 

§  2309.  Same :  Tastimcnij  to  Foiearion,  Bxlatmaoe,  and  Baaeatlon  of  ]>ocik 
menti.  The  existence,  the  execution,  or  the  place  of  custody  of  a  document, 
may  be  a  part  of  a  communication  to  the  attorney,  in  the  sense  already  noted 
(anU^  §  2306),  and  may  also  be  a  confidential  one  {post,  §  2312).  But  ordi- 
narily it  will  be  neither.  The  signing,  for  example,  of  a  release  or  a  note  in 
the  attorney's  presence  is  not  usually  intended  as  an  act  of  disclosure  to  him» 
or,  if  it  is,  as  a  confidential  ona  For  lack  of  both  of  these  elements,  then,  the 
Courts  have  usually  declared  the  attorney's  testimony  to  these  acts  not  to  be 
within  the  privil^e.^    Upon  which  ground  these  rulings  have  been  intended 


^  Additional  cases,  coneerning  the  eseeeuium 
cfwillSf  are  for  convenienoe'  sake  collected  po&t, 
I  2814 :  England :  1712,  Lord  Say  ft  Seal's  Case, 
10  Mod.  40  (attorney  compelled  to  testily  to  a 
deed's  aote-dating ;  **  the  time  of  executing  a 
deed  eoald  not  be  odled  the  secret  of  his  client ; 
it  was  a  thing  he  might  come  to  the  knowledge 
of  without  his  client's  aoqnainting  him  '*) ;  1776, 
Duchess  of  Kingston's  Trial,  20  How.  St  Tr. 
613  (Lord  Mansfield :  "  Eren  if  he  swears  to  an 
answer  in  Chancery,  he  cannot  protect  himself 
from  swearing  whether  that  is  his  client's  hand 
or  not,  or  to  his  haTing  sworn  it,  or  the  ezecn* 
tion  of  a  deed  ;  it  does  not  come  within  the  ob- 
iectioii  to  an  attorney  revealing  the  secrets  of 
his  client");  1793,  Sanford  v.  Remington,  2 
Yes.  Jr.  189  (L.  C.  Loughborou^,  compelled 
an  attorney  "  to  disclose  all  that  did  pass  in 
his  presence  at  the  execution  of  the  deed,  as  a 
witness ;  so,  his  having  been  sent  by  his  client 
with  orders  to  put  the  judgment  into  execution  ; 
that  is  an  act ;  but  he  b  not  to  disclose  the 
private  conversation  as  to  the  dee4  with  regard 
to  what  was  communicated  as  to  the  reasons  for 
making  it,  etc.") ;  1803,  Kobson  v.  Kemn,  5  Esp. 
52,  55  (circumstances  of  destruction  or  a  deed, 
privileged,  if  known  to  the  witness  as  attorney  ; 
quoted  ante,  g  2306) ;  1804,  Brard  v,  Ackerman, 
il>.  119  (existence  and  description  of  a  certain 
bill  in  the  attorney's  possession  by  professional 
confidence,  held  privileged) ;  1824,  Hurd  v. 
Moring,  1  C.  a  P.  372  (attorney  compelled  to 
testify  to  the  handwriting  of  a  bill,  though  his 
knowledge  rested  solely  on  seeing  the  defendant 
sign  the  Imil-bond,  while  engaged  in  the  cause) ; 
1828,  Bevan  v.  Waters,  M.  ft  M.  235  (like  Dwyer 
V.  Collins,  infra) ;  1834,  Bate  v.  Kinsey,  1  Cr. 
M.  ft  R.  38  (attorney  ne«d  not  disclose  whether 
he  has  a  document  in  his  possession);  1852, 
Dwyer  v,  Collins,  7  Exch.  639  (action  on  a  bill 
of  exchan^  ;  the  defendant  wished  the  biU  in 
proving  hu  plea,  and  in  order  to  lay  a  founda- 
tion for  a  copy,  asked  the  plaintiffs  coaiuel  if 


he  had  the  hill  with  him;  the  objectioQ  of 
*' breach  of  profewsionsl  oonfidenee,**  as  an  ex- 
cuse for  not  answering  was  ovemled) ;  Canada  t 
1848,  James  v.  M^ls,  4  U.  C.  Q.  B.  36« 
(whether  the  attorney  has  the  document  in 
court ;  not  decided) ;  1857,  Lynch  v.  O'HarSy 
6  U.  G.  G.  P.  259,  265  (cited  amU,  §  2808) ; 
UnUed  Stala:  1888,  Chapman  v.  Peebles,  84 
Ala.  283,  4  Sa  273  (that  the  attorney  wrote  a 
note  in  the  client's  presence,  that  uie  latter 
signed  it,  and  that  money  was  then  paid,  held 
not  privil^ed,  being  "  acts,  not  oommnnications 
in  professional  confidence  ") ;  1878,  Cole  v.  Cheo- 
vanda,  4  Colo.  17,  21  (like  Dwyer  v.  Collins,. 
mpra) ;  1877,  Baefle  v.  Moore,  58  6a.  94,  100, 
IM  (the  date  of  signing  certain  notes,  made  on 
the  attorney's  advice,  held  privileged);  1842» 
Travis  v.  January,  8  Bob.  La.  227,  230  (attorney 
may  be  compelled  to  state  whether  he  has  docu- 
ments of  the  client  and  what  he  has  done  with 
them) ;  1876,  Brown  v.  Jewett,  120  Mass.  215 
(counsel  compelled  to  testify  to  the  signature 
of  client  on  a  note,  so  long  as  he  did  not  dis- 
close confidential  communications  nor  base  hia 
testimony  thereon) ;  1889,  Stokoe  v.  B.  Co.,  40 
Minn.  545,  42  N.  W.  483  (attorney  must  state 
whether  he  possesses  the  client's  document,  when 
the  foundation  for  using  a  copy  is  to  be  laid)  ; 
1820,  Brandt  v.  Klein,  17  John.  335,  339  (in 
showing  notice  to  produce  a  will,  it  became 
necessary  to  prove  that  the  will  was  at  the  place 
of  trial ;  the  opponent's  attorney  was  held  com- 
pellable to  testify  whether  it  was  in  his  posses- 
sion ;  this  not  bein^  a  fact  "  communicated  as  a 
secret"  nor  involving  "any  confidential  com- 
munication between  them  ;  1820,  Jackson  v, 
M'Yey,  18  id.  330  (same) ;  1841,  Coveney  v. 
Tannahill,  1  Hill  N.  Y.  33,  35  ("The  attorney 
mav  be  celled  to  prove  the  existence  of  a  paper 
and  that  it  is  in  nis  possession,  for  the  purpose 
of  enabling  the  other  party  to  give  parol  evi- 
dence of  its  contents  ") ;  1878,  Bundle  v,  Foster. 
8  Teim.  Ch.  658  (diacloaore  of  the  date  of  »  bill 
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to  stand  is  not  always  clear ;  and  the  circumstances  of  each  case  must  be 
considered.  But  the  principle  is  not  doubtful  It  should  be  noted,  however^ 
that  where  the  attorney  is  an  attesting  witness  to  the  document,  the  transac* 
tion  is  not  a  confidential  one,  and  therefore,  in  iEtnother  aspect  of  the  principle 
{posty  §  2315),  he  may  be  called  to  testify.' 

§  2310.  Relevancy  or  NeceMity  of  the  Commnnloation.  The  Courts  have 
not  always  used  consistent  language  in  answering  the  question  whether  the 
privil^e  is  limited  in  some  way  to  communications  necessary  or  material  or 
relevant  to  some  purpose  of  the  consultation.  In  the  following  passages,  the 
two  typical  attitudes  are  represented : 

1743,  AnneHey  ▼.  Earl  ofAnglesea,  17  How.  St.  Tr.  1220 ;  it  was  proposed  to  show  that 
the  defeodant,  by  supporting  a  criminal  prosecution  for  murder  against  the  plaintiff,  who 
claimed  the  defendant's  estate  and  peerage,  had  tried  to  put  the  plaintiff  out  of  the  way, 
and  had  expressed  such  plans  in  an  interview  with  Mr.  Giffard,  a  solicitor;  this  solicitor 
had  often  been  employed  by  the  defendant,  but  for  six  months  had  had  no  affairs  of  his 
in  hand,  and  did  not  expect  to  be  employed  again ;  on  May  1  the  plaintiff  had  killed  a 
person,  —  by  accident,  as  he  claimed ;  on  May  2,  the  defendant,  hearing  of  it,  sent  for 
Mr.  Giffard  and  told  him  to  go  and  conduct  the  prosecution,  not  disclosing  the  defend- 
ant's name,  and  incidentally  made  certain  remarks,  now  offered  in  evidence,  as  to  being 
easy  in  his  title  and  willing  to  give  £10,000  if  the  plaintiff  could  be  hanged  for  the  mur- 
der; Mr.  Prime  Sergeant  Malone  (for  the  defendant)  :  ''  The  mutual  confidence  between 
client  and  attorney  requires  the  preservation  of  secrecy ;  and  as  the  client  cannot  be  sup- 
posed to  be  qualified  to  distinguish  what  is,  or  is  not  necessary  to  his  cause,  if  he  should  be 
mistaken,  and  entrust  his  attorney  with  what  the  attorney  should  be  of  opinion  was  un- 
necessary, yet  surely  his  attorney  ought  not  to  reveal  it.  As  clients  are  not  versed  in  law 
affairs,  they  must  be  informed  by  their  attorney,  for  which  purpose  they  must  tell  them 
their  whole  case,  and  this  necessity  creates  a  confidence  between  them.  .  .  .  There  seems 
to  be  no  difference  whether  the  conversation  relates  to  the  principal  cause  in  which 
the  attorney  is  concerned,  or  to  a  collateral  action,  in  which  he  is  not ;  it  is  in  either  case 
grounded  on  the  confidence  that  arises  from  the  attorney's  being  employed,  and  therefore 
ought  not  to  be  disclosed."  Bowes,  L.  C.  B. :  *'  Now,  admitting  the  policy  of  the  law  in 
protecting  secrets  disclosed  by  the  client  to  his  attorney,  to  be,  as  has  been  said,  in  favour 
of  the  client,  and  principally  for  his  service,  and  that  the  attorney  is  in  loco  of  the  client, 
and  therefore  his  trustee,  does  it  follow  from  thence,  that  everything  said  by  a  client  to 
his  attorney  falls  under  the  same  reason?  I  own,  I  think  not ;  because  there  is  not  the 
same  necessity  upon  the  client  to  trust  him  in  one  case  as  in  the  other  ;  and  of  this  the 


of  sale  drawn  for  the  client  by  the  attorney, 
held  compellable,  as  being  not  a  communication 
bat  an  act) ;  1882,  Durkee  v,  Leland,  4  Vt.  612, 
615  (attorney  most  diaclose  whether  the  docu- 
ment exists  and  where  he  last  saw  it) ;  1897, 
StanhUber  p.  Graves,  97  Wis.  616,  78  N.  W. 
48,  atmJble  (date  of  execution  of  a  mortgage  in 
his  presence,  held  not  privileged). 

Compare  the  cases  ante,  §  2297,  where  the 
consultation  of  an  attorney  as  a  conveyancer  is 
sometimes  held  not  to  be  within  the  privilege  ; 
under  such  rulings,  not  even  the  express  com- 
munications of  tne  party  are  privileged ;  bat 
under  the  rnlings  in  the  present  section  it  is  as- 
samed  that  the  privilege  applies  to  express  com- 
manications,  and  the  only  question  is  as  to  the 
act  of  execution  or  the  like. 

s  The  cases  of  wills  are  placed  pod,  §  2815  ; 


the  following  are  cases  of  deeds :  1793,  Sand- 
ford  v.  Remington,  2  Yes.  Jr.  189,  quoted  supra  ; 
1808,  Kohson  v.  Kemp,  5  Ssp.  52,  quoted  post^ 
§  2316 ;  1841,  Mackenzie  v.  Yeo,  2  Cart.  Eccl. 
866,  868. 

In  Robson  t».  Kemp,  auprOt  as  again  reported 
in  4  Esp.  283,  236,  Lord  Ellenborough  is  made 
to  say  that  an  attorney  "from  his  situation  is 
bound  to  prove  the  execution  of  a  deed  "  ;  but 
thii  is  inconsistent  with  other  statements  of 
his  in  the  report  in  5  Esp.  62,  as  quoted  aiUe^ 
§  2306.  The  two  reports  appear  to  represent 
the  same  trial ;  bnt  in  any  event  the  document 
was  the  same,  and  was  attested  bv  the  attorney ; 
so  that  the  remark  reported  in  4  Esp.  was  plainly 
made  of  that  '*  situation,"  and  was  in  that  ap« 
plication  correct. 
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Cooit  flttj  JQj'igCv  lr''>m  the  particJan  of  the  eocTcnacuoii.  Xor  do  I  Me  sbt  impniprielT 
ID  e:.pf»ci£>g  tb«  lause  penoo  to  be  traeied  in  ooe  eaee  is  an  attfamey  or  ag<eot.  aad  ia 
Wi^Atii^  as  a  eofnmoo  aeqaair^taaoe.  .  •  .  But  vbere  the  cli-et-t  tilki  to  him  at  Ur^  aa  a 
fhez.'l,  ai.d  LOC  in  the  vaj  oC  Lis  proCeaooa.  I  th::J[  the  Coort  ia  doc  imder  the  nine 
o;.«:;:ax>^iift  to  guard  §acb  leereu.  th'^bgh  in  the  breait  of  an  ^xxarutj  *';  XiomMttmef,  R: 
'^Jf  tx^i*  orl;dbal  principVe  be  kepi  eoLSiactly  in  riev,  I  think  it  cannot  be  di:£ciilt  to 
^iUsnnl'Jt  tiu^er  the  preient  question  or  any  od»er  which  maj  arise  opoo  this  head;  for 
npori  t^ :^  principle,  whaterer  e:;h«r  is, or  br  the  partr  coDcemed  can  catsrally  be  sappoeed, 
neee^arr  to  be  eommnmcated  to  the  attorney  in  order  to  the  cairring  on  any  sut  or 
proaecutioij  in  which  he  is  retained,  —  that  the  attorney  shall  inviolably  keep  aeciei.  On 
the  other  haod,  whaterer  is  not,  nor  can  possibly  by  any  man  liiing  be  supposed  to  be, 
neo«!7«sarj  for  that  porprjie,  that  the  attorney  is  at  hbertj.  and  in  many  cases  —  as  par- 
ticuIarW,  I  tliiok,  in  the  present  ease — the  attorney  ought  to  dlacloae.**  Dateum^  B.: 
^  KC'tnir.g  that  came  properly  to  tha  knowledge  of  the  attorney  in  defence  of  his  client  a 
cauM  ouf^bt  to  be  rerealed.  I  will  suppose  an  unknowing  man  to  have  twenty  deeds  by 
him,  and  be  deliTera  them  all  to  his  attorney  to  see  which  were  relatiTe  to  the  soit ;  be 
feoks  them  orer,  aud  finds  not  half  of  than  to  be  relative  thereto.  I  apprehend  the 
attorney  is  not  compellable  to  diacloae  the  contents  of  any  one  of  thoae  deeds;  neither 
do  I  think  it  necessary;  .  .  .  and  I  think  the  Court  must  in  this  case  be  satisfied,  first, 
that  what  came  to  this  man*s  knowledge  was  not  neoeasaiy  to  his  client's  affairs ;  and  in 
the  next  place,  that  the  client  could  not, think  it  necessary.  .  .  .  The  motive  for  carrying 
on  the  prosecution  against  the  plaintiff  is  said  to  be,  beouise  he  haa  a  right  to  the  estate 
the  defendant  was  in  possession  of.  Can  any  man  think  that  this  was  necessary  to  tell  the 
attorney,  or  that  the  defendant  could  have  thought  it  so?  What  was  neoeasary,  or  what 
a  man  might  have  thought  necessary,  ought  not  to  be  disclosed.  But  if  the  defendant  in 
this  case  has  gone  anything  further,  he  has  trusted  him,  not  as  an  attorney,  but  as  an 
acquaintance.** 

I'^O,  Belly  J.,  in  Moore  v.  Bra^,  10  Pa.  St  519, 524 :  "  It  seems, however,  to  have  been 
thought  [by  counsel  here]  that,  because  the  facta  disclosed,  in  reference  to  the  considera- 
tion of  the  assignment  of  the  mortgage,  were  unessential  to  the  conduct  of  the  suit,  and 
the  communications  regarded  by  the  counsel  in  the  light  of  casual  conversations,  they  are 
not  <"  11  titled  to  protection.  But  this  is  a  mistake.  It  is  true,  the  rule  does  not  embrace 
the  disclosure  of  collateral  facts,  made  during  accidental  conversations,  held  irrespective 
of  the  professional  character  of  the  recipient.  But  the  circle  of  protection  is  not  so 
narrow  as  to  exclude  communications  a  professional  person  may  deem  unimportant  to 
the  controversy,  or  the  briefest  and  lightest  talk  the  client  may  choose  to  indulge  with  his 
legal  adviser,  provided  he  regards  him  as  such,  at  the  moment.  To  found  a  distinction 
on  such  a  ground,  would  be  to  measure  the  safety  of  the  confiding  party  by  the  extent  of 
bis  intelligence  and  knowledge,  and  to  expose  to  betrayal  those  very  anxieties  which 
prompt  those  in  difficulty  to  seek  the  ear  of  him  in  whom  they  trust,  in  season  and  out 
of  season/' 

It  should  be  clear,  on  the  one  hand,  that  the  actual  necessity  of  making  a 
particular  statement,  or  the  materiality  to  the  cause  of  a  particular  fact,  can- 
not determine  the  answer ;  for  the  client  cannot  know  what  is  necessary  or 
material,  and  the  object  of  the  privilege  {ante,  §§  2291, 2302)  is  that  he  should 
bo  unhampered  in  his  quest  for  advice.  On  the  other  hand,  when  he  know« 
ingly  departs  from  that  purpose  and  interjects  other  matters  not  relevant  to 
it,  he  is  in  that  respect  not  seeking  legal  advice  and  the  privilege  does  not 
design  to  protect  him  (ajite^  §  2296).  The  test  is,  therefore,  not  whether  the 
fact  or  the  statement  is  actually  necessary  or  material  or  relevant  to  the  sub- 
ject of  the  consultation,  but  whether  the  statement  is  made  as  a  part  of  the 
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purpose  of  the  client  to  obtain  advice  on  that  subject.  Some  such  rule  would 
seem  to  have  been  in  the  minds  of  all  the  judges,  in  spite  of  the  occasional 
apparent  inconsistency  of  their  utterances.^ 

4*    "  Made  in  confldenoe  " 

§  2311.  CommuDications  must  be  Confidential ;  Confidentiality  not  praaumed  -, 
Presence  of  a  Third  Person ;  Sundry  Applications  of  the  Principle.  The  privi- 
lege assumes,  of  course,  that  the  communications  are  made  with  the  intention 
of  confidentiality.  The  reason  for  prohibiting  disclosure  (ante,  §  2291)  ceases 
when  the  client  does  not  appear  to  have  been  desirous  of  secrecy.  "The 
moment  confidence  ceases,"  said  Lord  Eldon, "  privilege  ceases."  ^  This  much 
is  universally  conceded.^  No  express  request  for  secrecy,  to  be  sure,  is  neces- 
sary ;  ^  but  the  circumstances  are  to  indicate  whether  by  implication  the 
communication  was  of  a  sort  intended  to  be  confidential;  and  the  mere  rela- 
tion of  attorney  and  client  does  not  raise  a  presumption  of  confidentiality.^ 


^  The  rulings  are  as  follows:  England:  1743, 
Annesley  v.  Auglesea,  17  How.  St.  Tr.  1229 
(qaoted  supra) ;  1791,  Gobden  v.  Kenrick,  4 
T.  R.  481  (after  the  attorney  had  secured  a 
settlement,  though  before  it  was  paid,  the  client 
said  to  him  that  '*he  was  glad  it  was  settled, 
for  he  had  only  given  £10  in  cash,  etc.  '* ; 
this  was  held  not  privileged ;  the  difference  is 
'*  whether  the  communications  were  made  by 
the  client  to  his  attorney  in  confidence  as  in- 
structions for  conducting  his  cause,  or  a  mere 
gratis  dictum*') ;  1840,  Gillard  v.  Bates,  6  M.  & 
W.  547  ("The  test  is,  whether  the  communi- 
cation is  necessary  for  the  purpose  of  carrying 
on  the  proceeding  in  which  the  attorney  is 
employed");  United  Agitates:  1877,  State  v, 
Mewherter,  46  la.  88,  93  (consultation  with  an 
attorney  respecting  a  suit  with  H. ;  threats 
against  H.'s  life,  made  during  the  consultation, 
held  not  privileged,  since  they  "in  no  manner 
pertained  to  the  business  of  the  professional 
consultation ") ;  1847,  Aiken  v.  Kilburne,  27 
Me.  252,  262  (the  privilege  "does  not  depend 
upon  the  importance  or  materiality  of  the  com- 
munications in  the  defence  of  that  suit ") ; 
1883,  Snow  v.  Gould,  74  id.  540,  543  ("The 
privilege  does  not  concern  extraneous  or  im- 
pertinent communications ") ;  1901,  National 
Bank  v.  Delano,  177  Mass.  362,  58  N.  E.  1079 
(privilege  applies  to  statements  made  to  the 
attorney  as  such,  even  as  to  facts  not  expressly 
made  the  subject  of  the  request  for  advice) ; 
1892,  Liggett  v,  Glenn,  2  C.  C.  A.  286,  51  Fed. 
381,  4  U.  S.  App.  488,  474  (questions  as  to 
a  fee-contract  witn  the  attorney,  excluded ;  if 
the  relation  of  legal  adviser  exists,  the  com- 
munications need  not  concern  precisely  the  topic 
of  advice) ;  1849,  Moore  v.  Bray,  10  Pa.  St. 
519,  524  (incidental  or  unnecessary  parts  of 
a  consultation  are  equally  privileged ;  quoted 
supra). 

Whether  the  privileged  and  the  unprivileged 
parts  of  a  conversation  can  be  separated,  for 
the  purpose  of  proving  the  latter  alone,  must 
depend  upon  the  circumstances  of  each  case: 


1895,  McDonald  v.  McDonald,  142  Ind.  55,  41 
N.  £.  343  (where  the  last  part  of  a  conversation 
was  held  separable). 

^  1819,  Parkhurst  v.  Lowten,  2  Swanst.  194, 
216. 

s  1833,  Greenough  r.  Gaskell,  1  Myl.  &  K. 
98,  104  (not  privil^d  ''where  the  matter  com- 
municated was  not  in  its  nature  private,  and 
could  in  no  sense  be  termed  the  subject  of 
a  confidential  disclosure ") ;  1865,  Eager  v. 
Shindler,  29  Cal.  47,  63;  1884,  Johnson  v. 
Patterson,  13  Lea  626,  649  (principle  enforced, 
even  under  a  statute  not  expressly  using- the  woixi 
''confidential").  This  is  apparently  accepted 
even  under  those  statutes  {ante,  §  2292)  which, 
like  the  California  Ck)de,  describe  the  privilege 
without  using  the  word  "confidential." 

»  1839,  Wheeler  v.  Hill,  16  Me.  329,  383  (it 
is  not  necessary  that  there  should  have  been 
"any  particular  circumstances  or  injunctions 
of  secrecy  "). 

*  Eng,:  1878,  Gardner  r.  Irvin,  L.  R.  4  Exch. 
D.  49,  53  ("  It  is  not  sufficient  for  the  affidavits 
to  say  that  the  letters  are  a  correspondence 
between  a  client  and  his  solicitor ;  the  letters 
must  be  professional  communications  of  a  con- ' 
fidential  character  for  the  purpose  of  getting 
legal  advice");  1891,  O'Shea  v.  Wood,  Prob. 
237,  286  (foregoing  passage  ap])roved  ;  "letters 
are  not  necessarily  privileged  because  they  pass 
between  solicitor  and  client ;  in  order  to  be 
privileged,  there  roust  be  a  professional  element 
in  the  correspondence") ;  Can. :  1874,  Hamelyn 
17.  White,  6  Ont.  Pr.  143  (that  it  is  a  communi- 
cation between  solicitor  and  client,  held  suffi- 
cient) ;  1897,  Hoffman  v.  Crerar,  17  id.  404 
(preceding  case  followed,  with  hesitation) ;  1901, 
Clergue  v.  McKay,  3  Ont.  L.  R.  478  (Hoffman 
V.  Crerar  repudiated ;  the  communication  must 
also  be  stated  to  be  "confidential  and  of  a 
professional  character";  modem  English  cases 
reviewed). 

Add  the  following,  which  seem  reasonable : 
1870,  People  «.  Atkinson,  40  Cal.  284  (the 
privilege  is  presumed,  if  the  attorney  fails  to 
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These  circumstances  will  of  course  vary  in  individual  cases,  and  the  ruling 
must  therefore  depend  much  on  the  case  in  hand.^  One  of  the  circumstances, 
by  which  it  is  commonly  apparent  that  the  communication  is  not  confiden- 
tial, is  the  presence  of  a  third  person,  not  being  the  agent  of  either  client  or 
attorney.^  Here,  even  if  we  might  predicate  a  desire  for  confidence  by  the 
client,  the  policy  of  the  privilege  would  stiU  not  protect  him,  because  it  goes 
no  further  than  is  necessary  to  secure  the  client's  subjective  freedom  of  con- 
sultation {ante,  §  2291),  and  the  presence  of  a  third  person  (other  than  the 
agent  of  either)  is  obviously  unnecessary  for  communications  to  the  attorney 
as  such,  —  however  useful  it  may  be  for  communications  in  negotiation  with 


recollect  whether  the  specific  commnnication 
was  daring  confidential  relations) ;  1881,  Car- 
roll V.  Spragne,  59  id.  655,  660  (same ;  pro- 
Tided  it  is  shown  that  the  confidential  relation 
actnally  existed  for  the  transaction  in  question). 
*  England:  1797,  Bothomly  v.  Usbome, 
Peake  Add.  Gas.  99,  101  (''the  preparation  of 
the  agreement  was  not  an  act  of  fonfidence  " ; 
and  the  drafting  attorney  was  allowed  to  prove 
the  contente) ;  1829,  Eicke  v.  Nokes,  1  M.  ft 
M.  303  (receipt  of  a  copy  of  a  bill,  held  not 
privileged) ;  1849,  Doe  v.  Hertford,  13  Jar.  632 
(map  given  by  the  owner  to  an  attorney  em- 
ployed to  effect  a  sale,  held  not  privileged ; 
"he  is  authorized  to  show  the  map  to  all 
the  world");  United  SiMes:  1865,  Hager  v. 
Shindler,  29  Cal.  47,  62  (the  attorney  beins 
by  arrangement  a  grantee  for  the  parpose  M 
raising  money  for  the  client,  the  latter  s  com- 
munications for  this  independent  purpose  were 
held  not  privileged,  as  being  "foreign  to  the 
object  for  which  the  attorney  was  retained ") ; 
1896,  Ruiz  V.  Dow,  113  id.  490,  45  Pac.  867 
(instructions  regarding  the  delivery  of  a  deed, 
admitted) ;  1886,  Todd  i;.  Muuson,  53  Conn. 
579,  4  Ad.  99  (an  instruction  to  an  attorney 
to  prepare  a  deed  expressing  a  trust,  held  not 
privileged ;  otherwise,  of  a  parol  declaration  of 
trust);  1874,  Bumside  w.  Terry,  51  Ga.  186, 
191  (instnictions  to  an  attorney,  intended  for 
communication  to  the  opponent  as  the  basis  of 
a  contract,  and  by  the  latter  accepted  as  such, 
held  not  privileged) ;  1873,  Burn  ham  o.  Rob- 
erts, 70  III.  19,  21  (bill  in  chancery,  sworn  but 
never  filed,  exclude^!,  as  a  communication  by 
the  client ;  unsound) ;  1885,  Scott  v.  Harris, 
lis  id.  447,  455  (communications  directing  the 
attorney  to  make  certain  statements  to  legatees 
interested,  held  not  privileged) ;  1863,  Mnlford 
V.  Mueller,  3  Abb.  Afip.  Dec.  330  (that  S.  acted 
under  C.'s  direction  in  collecting  a  judgment, 
and  that  C.  directed  him  to  pay  to  X.  and  not 
to  M.,  held  not  privileged) ;  1892,  Rosseau  v, 
Bleau,  131  N.  Y.  177,  183,  30  N.  E.  52  (deliv- 
ery  of  a  deed  by  the  client  to  the  attorney,  for 
the  purpose  of  the  latter*s  delivery  to  another 
person,  held  not  privileged) ;  1849,  Heaton  v, 
Fiudlay,  12  Pa.  St.  304,  310  (communication 
of  facts  to  be  embodied  in  a  letter  sent  to  the 
sheriff,  held  not  privileged) ;  1884,  Henderson 
r.  Terry,  62  Tex.  281,  285  (communication  to 
a  third  person,  made  through  the  attorney,  held 


not  privileged) ;  1892,  Anltnian  v.  Ritfcer,  81 
Wis.  395,  898,  21  N.  W.  569  (receipt  of  & 
check  from  the  client,  with  which  to  pay  cer- 
tain charges,  held  not  privileged) ;  1893,  State 
V.  Kidd,  89  la.  54,  56  N.  W.  263  (copy  of 
special  findings  of  a  jury,  and  letter  of  request 
to  return,  sent  to  the  attorney,  held  not  con- 
fidential);  1894,  Toms  v.  Beebe,  90  id.  612» 
58  N.  W.  925  (conversation  held  not  privi- 
leged, under  the  Code  wording) ;  1895,  Cald- 
well v.  Meltveldt,  93  id.  730,  61  N.  W.  1090 
(collection  of  a  note  and  execution  of  deed  to 
reconvey  mortgaged  property,  held  not  privi- 
leged) ;  1882,  Lange  v.  Perley,  47  Mich.  353, 
857,  11  K.  W.  193  (communications  with  a 
county  attorney,  one  of  a  committee  of  three  to 
obtain  a  settlement  with  a  defaulting  officiRl's 
sureties,  held  not  privileged  on  the  facts) ;  1900, 
Lorimer  r.  Lorimer,  124  id.  631,  83  N.  W.  609 
(consultation  as  to  a  provision  for  a  woman  now 
claiming  as  wife,  held  privil^^ed) ;  1851,  Fraser 
9.  Sutherland,  2  Grant  Ch.  442,  446  (communi- 
cations to  the  solicitor,  intended  to  be  laid 
before  creditors,  held  not  privileged). 

*  1889,  Sharon  v,  Sharon,  79  Cal.  633,  677, 
22  Pac.  26,  131  (communication  **on  a  public 
street  and  in  the  presence  of  and  mostly  with 
a  third  party,"  held  not  privileged) ;  1859,  God- 
dard  v.  Gardner,  28  Conn.  172  (consultation  in 
the  presence  of  the  attorney's  son,  who  was  in 
no  way  assisting  in  the  cause ;  the  son  held 
compellable);  1880,  Pulford's  Appeal,  48  id. 
247,  249  (principle  approved) ;  1877,  Hartford 
F.  Ins.  Co.  9.  Reynolds,  36  Mich.  502,  504 
(presence  of  a  third  person,  held  to  destroy  the 
privilege) ;  1886,  House  v.  House,  61  Mich.  69, 
27  N.  W.  858,  semble  (similar) ;  1895,  People  v. 
Buchanan,  145  N.  Y.  1,  39  N.  £.  846  (similar) ; 
1876,  Bowers  o.  State,  29  Oh.  St.  542,  546 
(presence  of  the  mother  of  the  prosecutrix  in  a 
rape  case,  during  the  consultation,  held  not  to 
destroy  the  privilege) ;  1897,  Hummel  o.  Kist- 
ner,  182  Pa.  216,  37  Atl.  815  (by  a  client  to 
the  attorney  during  the  drawing  of  a  deed  and 
in  the  grantee's  presence,  held  not  privileged). 
CoTUra :  1899,  Butler  v,  Fayerweather,  33  C.  C. 
A.  625,  91  Fed.  458  (that  others  were  present 
at  the  execution  of  a  will  does  not  take  away 
the  privilege  of  the  drafting  attorney  as  to  the 
contents  and  execution  then  communicated  to 
him ;  unsound^ 
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the  third  person.^    It  follows,  of  course,  a  priori,  that  communications  to  the 
third  person  in  the  presence  of  the  attorney  are  not  within  the  privilege.® 

§  2312.  Communicatioiui  to  Opponent  or  Ub  Attorney  or  in  Opponent's 
Presence ;  Joint  Attorney.  There  may  be  a  relative,  not  an  absolute,  confi- 
dence. The  chief  instance  occurs  when  the  same  attorney  acta  for  two  parties 
having  a  common  interest,  and  each  party  communicates  with  him.  Here 
the  communications  are  clearly  privileged  from  disclosure  at  the  instance  of 
a  third  person.^  Yet  they  are  not  privileged  in  a  controversy  between  the 
two  original  parties,  inasmuch  as  the  common  interest  and  employment 
forbade  concealment  by  either  from  the  other.  On  the  other  hand,  a  com- 
munication to  the  opposing  partffs  attorney,  as  such,  is  clearly  without  the 
privilege,  since  no  confidence  is  reposed,  nor,  if  reposed,  could  be  accepted.' 
But  between  these  two  extremes  occur  a  number  of  situations,  shading  into 
each  other.  It  is  necessary  to  examine  these  situations  separately,  with  their 
respective  solutions :  ^ 


^  The  distinction,  sometimes  taken,  that  in 
such  cases  the  attorney  alone  is  stUI  bound  to 
secrecgr  is  unsound :  1892,  Blount  v,  Kimpton, 
155  Mass.  878,  29  N.  £.  590  (here  the  plaintiff 
and  defendant  were  present  with  the  attorney, 
and  the  attorney  was  prevented  from  testifying 
to  the  former's  communications ;  "as  between 
the  client  and  attorney,  they  are  still  confiden- 
tial, though  made  in  the  presence  or  hearing  of 
a  third  party ") ;  1899,  Hartness  o.  Brown,  21 
Wash.  655,  59  Pac.  491  (the  presence  of  a  third 
person  does  not  render  the  attorney  compellable 
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s  1863,  Gallagher  o.  Williamson,  28  Cal.  831 
(communications  between  the  client  and  other 
persons  present,  held  not  privileged ;  otherwise, 
of  confiaential  communications  directly  to  the 
attorney  at  the  same  meeting) ;  1892,  Hanson 
V.  Bean,  51  Minn.  546,  53  N.  W.  871  (com- 
munication to  a  third  person  in  the  attorney's 
presence,  held  not  priyileged) ;  1841,  Coveney 
«.  TaunahUl,  1  Hill  N.  Y.  38,  87  ("What  was 
done  and  said  between  the  plaintiff  and  Tanna- 
hill  in  the  way  of  business  cannot  be  turned  into 
a  confidential  communication  between  attorney 
and  client  merely  because  the  plaintiff  had  an 
attorney  present  to  hear  and  see  what  took  place. 
No  secret  was  confided  to  him  ").  For  the  com- 
pellability of  a  third  person  overhearing  the  com- 
munication to  disclose  it,  see  post^  §  2326. 

^  This  is  uniyersally  conceded  :  1803,  Robson 
V.  Kemp,  5  Esp.  238,  235  (an  attorney  who  had 
prepared  a  deed  from  father  to  son,  acting  for 
Dotn,  was  not  compelled  to  disclose,  for  the  as- 
signees in  bankruptcy  of  the  father,  adversary  to 
the  son) ;  1837,  Doe  v.  Watkins,  8  Biug.  N.  0. 
421  (attorney  for  borrower  and  lender) ;  1881, 
Root  V,  Wright,  84  N.  Y.  72,  76 ;  1886,  Kaut 
V.  Kessler,  114  Pa.  608,  610,  7  Atl.  586  ;  1889, 
Harris  v,  Daagherty,  74  Tex.  1,  11  S.  W.  921 
(conversations  with  a  joint  attorney,  declared 
privileged  as  acainst  third  persons  ;  but  here  the 
attorney  was  held  to  be  acting  for  one  party 
only). 

^  Offers  of  compromise  may  of  course  be  ex- 


cluded, but  not  by  reason  of  any  privilege :  ante, 
§  1061. 

*  The  rulinss,  however,  cannot  well  be  ar- 
ranged under  the  appropriate  heads,  inasmuch 
as  tneir  reasoning  is  often  loosely  or  obscurely 
stated;  they  are  as  follows:  migland:  1778, 
Captain  Baillie's  Trial,  21  How.  St.  Tr.  1,  359, 
385  (Mr.  Murphy  declined  to  relate  a  con- 
fidential conversation  had  by  him,  as  counsel 
for  the  defendant,  with  the  opposite  party  ; 
but  the  opposite  party  waived  objection,  and 
the  witness  was  ordered  to  testify  ;  in  fact,  Mr. 
Murphy's  motives  for  refusing  seem  not  to 
have  been  above  suspicion) ;  1^6,  Spcnceloy  v. 
Schulenbur^h,  7  East  357  (the  defendant's  at- 
torney, held  compellable  to  testify  to  the  con- 
tents of  a  notice  served  on  him  by  the  plaintiff ; 
"in  the  disclosure  of  this  there  could  be  no 
breach  of  confidence  ") ;  1838,  Griffith  v.  Davies, 
5  B.  ft  Ad.  502  (conversation  between  the  plain- 
tiff and  the  defendant,  at  which  the  defendant's 
attorney  was  present,  held  not  privileged);  1838, 
Ripon  V.  Davies,  2  Nev.  &  M.  310  (conversation 
between  the  defendant  and  his  attorney,  and 
the  plaintiff,  after  action  begun,  held  not  privi- 
leged) ;  1834,  Marston  v.  Downes,  6  C.  &  P. 
881,  882  (the  mortgagor's  conversation  with  the 
mortgagee's  attorney,  the  former  having  his  own 
attorney  for  the  raising  of  the  money,  held  not 
privileged) ;  1888,  R.  v.  Avery,  8  id.  596,  598 
(forgery  of  a  will,  with  intent  to  defraud  W.  ; 
the  defendant  having  applied  to  S.,  a  solicitor 
for  W.,  to  act  as  solicitor  in  raising  the  money, 
Patteson,  J.,  with  some  doubt,  compelled  S.  to 
disclose  the  communication)  ;  1838,  Desborough 
V,  Rawlins,  3  Myl.  &  Or.  515  (commanication 
by  an  agent  representing  an  adverse  interest 
to  the  solicitor  and  his  client,  held  not  privi- 
leged) ;  1848,  Shore  v.  Bedford,  5  M.  &  Gr.  271 
(defendant's  communication  in  the  plaintiff's 
presence  to  the  plaintiffs  attorney,  held  not 
privileged);  1846,  Reynell  v,  Sprye,  10  Beav. 
51,  55  (case  and  opinion  procured  by  the  defend- 
ant for  the  defendant  and  the  plain tifT,  both 
being  interested  in  an  estate,  admitted) ;  1847, 
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(1)  First,  then,  a  communicatioQ  by  A  to  X  as  the  common  attorney 
of  A  and  B,  who  afterwards  become  party  opponents,  is  not  privileged,  as 


Togwell  V.  Hooper,  ib.  848  ("This  gentleman, 
who  had  become  a  trustee  for  two  parties,  could 
not  act  separately  as  the  solicitor  for  one  against 
the  other  naving  an  opposite  interest "  and  then 
acquire  information  in  the  trust  matters  and 
conceal  it  from  one  cestui  on  the  pretext  of  being 
solicitor  for  the  other) ;  1847,  Weeks  v.  Aroent, 
16  M.  AW.  817  (attorney  for  the  payee,  held 
compellable  to  disclose  the  consideration  for  a 
note  signed  by  the  maker  in  the  presence  of  the 
payee  and  their  two  attorneys) ;  1848,  Chant  v. 
brown,  7  Hare  79,  88  (a  solicitor  having  after- 
wards become  devisee  and  thus  a  party  to  the 
snit,  the  piivilege  did  not  cease  as  to  prior  com- 
munications m&de  to  him  as  solicitor,  and  dis- 
covery of  them  could  not  be  obtained  from  him 
as  a  party  ;  apparently  unsound) ;  1851,  Gore  v. 
Bowser,  5  DeG.  &  Sm.  90,  34  (communication  by 
a  solicitor  with  the  opposite  party,  not  privi- 
leged) ;  1852,  Cleave  v.  Jones,  7  Exch.  421,  426 
(action  for  money  advanced  by  the  attorney  ; 
the  client's  account,  rendered  to  the  attorney, 
held  privileged  against  the  latter  ;  unsound) ; 
1865,  Talbot  v.  Marshfield,  2  Dr.  &  Sm.  549  (cer- 
tain cases  and  opinions  taken  by  trustees  under 
a  will,  held  in  part  privileged,  in  part  not,  as 
against  the  residuary  legatees) ;  1869,  Ross  v, 
Gibbs,  L.  R.  8  £q.  522,  524  (communications 
between  mortgagor  and  mortgagee  and  an  attor- 
ney acting  on  their  joint  behalf,  held  not  privi- 
leged for  the  latter  against  the  former,  if  made 
before  litigation  was  begun  by  the  former) ; 
1883,  Mason  v.  Cattley,  L.  R.  22  Ch.  D.  609 
(action  by  cestuis  against  trustees ;  the  latter's 
communications  before  action  brought,  held  not 
privileged) ;  1900,  Ainsworth  v.  Wilding,  2  Ch. 
315,  320  (**  a  mere  record  of  what  takes  place  in 
chambers,  in  the  course  of  a  hostile  action,  in 
the  presence  of  parties  on  both  sides,  is  not 
privileged  "). 

United  States:  Ala.:  1846,  Brazier  v.  For- 
tune, 10  Ala.  516  (incidental  remark,  made 
during  a  consultation  in  the  presence  of  the 
opposing  attorney  also,  held  privileged,  by  a 
majority ;  unsound) ;  1856,  Parish  v.  Gates,  29 
id.  254,  260  ("by  selecting  the  same  attorney, 
and  making  their  communications  in  the  pres- 
ence of  each  other,  each  party  waived  "  the  con- 
fidence) ;  Col. :  1889,  Bauer's  Estate,  79  Cal. 
304,  312,  21  Pac.  759  ("When  two  persons 
address  a  lawyer  as  their  common  agent,"  the 
privilege  ceases  as  between  them) ;  1896,  Murphy 
V.  Waterhouse,  113  id.  467,  45  Pac.  866  (conver- 
sations between  the  |>arties  where  a  lawyer  is 
present  as  the  adviser  of  one  or  of  both,  not 
privileged  as  between  them) ;  1902,  Harris  v, 
Harris,  136  id.  379,  69  Pac.  23  (communications 
with  the  opponent,  not  privileged) ;  D.  O, : 
1894,  Olmstead  v,  Webb,  5  D.  C.  App.  88,  51, 
55  ("The  object  of  the  rule  ceases  .  .  .  when 
the  client  or  his  representatives  charge  him  [the 
attorney],  either  directly  or  indirectly,  with  fraud 
or  other  improper  or  unprofessional  conduct ")  ; 
Oa. :  1858,  Corbett  v.  Gilbert,  24  Ga.  454,  459 
(conversiition  between  the  plaintiff  and  the  de- 


fendant in  an  attorney's  presence,  admitted) ; 
HI. :  1878,  Burnham  v,  Roberts,  70  111.  19,  21, 
semble  (bill  in  chancery  made  by  the  attorney 
for  a  while  also  attorney  for  B,  excluded)  ;  1885, 
Lynn  v.  Lyerle,  113  id.  128,  134  (communica- 
tions when  "  both  parties  were  present  and  what 
each  said  was  communicated  to  the  other  as  well 
as  to  the  attorney,"  held  not  privileged) ;  1888, 
Tyler  ».  Tyler,  126  id.  525,  541,  21  N.  E.  61ft 
(similar) ;  1888,  Griftin  v,  Grif&u,  125  id.  430, 
17  N.  £.  782  (similar) ;  1900,  Funk  v.  Mohr, 
185  id.  395,  57  N.  £.  2  (an  attorney  allowed  to 
testify  to  the  construction  put  by  him  on  a  con- 
tract made  by  him  for  one  party  with  the  other) ; 
Ind. :  1859,  Mave  v.  Baird,  12  Ind.  318  (privi- 
lege not  applicable  where  the  attorney  is  sued 
by  the  client  for  negligent  management  and  dis- 
obedience   of   instructions) ;    1863,   Bowers  o. 
Briggs,   20  id.    139  (privilege  held  applicable 
where  C  and  D,  as  sureties  on  a  note  by  B,  con- 
sulted the  attorney  of  A,  who  had  be^n  suit  on 
the  note,  to  inquire  as  to  confessing  judgment ; 
the  consultation  being  indeitendent  of  A  and  yet 
with  a  view  to  advise  in  tlie  interest  of  C  and 
D) ;  1875,  Scranton  v.  Stewart,  52  id.  68,  7& 
(the  wife's  consultation  of  the  husband's  attorney 
regarding  personalty  purchased  by  the  proceeds 
of  her  r^ty,  held  to  make  him  her  attorney) ; 
1887,  Hanlon  ».  Doherty,  109  id.  37,  44,  9  N.  E. 
782  (conversation  with  a  joint  attorney,  both 
parties  being  present,  held  not  privileged) ;  1888, 
(>)lt  r.  McConnell,  116  id.  256,  19  N.  E.  106 
("When  both  parties  are  present,"  there  is  no 
privilege)  ;  /a. ;  1895,  Wyland  v,  Griffith,  96 
la.  24,  64  N.  W.  673  (an  agreement   between 
plaintiff  and  defendant,  made  in  the  presence  of 
the   latter's  attorney,  not  privileged)  ;    Kan,  : 
1893,  Sparks  i;.  Sparks,  51  Kan.  195,  201,  32 
Pac.  892  (an  attorney  drafting  a  deed  for  both 
parties  and  in  the  presence  of  both  ;  not  privi- 
leged) ;  Ky, :  1901,  Taylor  r.  Roulstone,  —   Ky» 
—  ,  61  S.  W.  354  (joint  attorney ;  communica- 
tions not  privileged  as  between   the  parties) ; 
1902,  Smick  v.  Beswick,    —  id.    — ,  68  S.  W. 
439  (statements  by  the  clients  of  a  joint  attor- 
ney, in  each  other's  presence,  in  a  controversy 
between  them,  held  admissible)  ;  Mass. :  1902, 
Thompson  v.  Cashman,  181  Mass.  36,  62  N.  E. 
976  (communications  to  a  joint  attorney,  not 
privileged,   as    between    the    parties) ;    ifick. : 
1886,  Cady  v.  Walker,  62  Mich.  157,  28  N.  W. 
805  (communication  with  a  joint  attorney  in  each 
other's  presence,  held  not  privileged) ;  Afinn.  : 
1901,  Shove  V.  Martine,  85  Minn.  29,  88  N.  W, 
254  (communications  to  a  joint  attorney,  not 
privileged  as  between  the  parties) ;  Mo, :  1858, 
Hull  V.  Lyon,  27  Mo.  570,  576  (consultation  by 
M.,  under  whom  the  defendant  claimed,   with 
the  common  attorney  of  M.  and  plaintiff,  both 
parties  being  present,  held  privileged  as  against 
the  plaintiff;  no  precedent  cited)  ;  Nebr.:  1886» 
Clay  V.  Tyson,  19  Nebr.  530,  26  N.  W.  240  (com- 
munication to  an  attorney  already  employed  in 
adverse  interests,  and  nevei'theless  knowingly 
employed  by  the  plaintiff,  held  not  privilege ; 
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between  A  and  B ;  since  there  was  no  secrecy  between  them  at  the  time  of 
C'Ommunication.  (2)  A  communication  by  A  to  X  as  A's  attorney,  X  after- 
wards becoming  A's  party-opponent  (as,  in  a  suit  for  fees  or  for  negligence) 
is  not  privileged ;  since  there  was  no  secrecy  as  between  them  at  the  time  of 
communication.^  (3)  A  communication  by  A  to  X  as  A's  attorney,  X  being 
then  also  the  attorney  of  B,  now  become  the  party-opponent,  is  ordinarily 
privileged,  because  of  the  relation  of  X  towards  A.  Nor  does  the  fact  of  A's 
knowledge  that  X  is  already  B's  attorney,  nor  the  fact  of  B's  being  already 
adversely  interested,  destroy  the  privilege;  for,  although  X  ought  not  to 
undertake  to  act  for  both  in  any  matter  where  there  is  a  possibility  of  adverse 
interests,  none  the  l&ss  is  A  protected  by  reason  of  the  relation.  In  practice, 
difficulty  often  will  arise  here  in  distinguishing  this  situation  from  that  of 
(1)  «wpra  and  that  of  (5)  infra^  in  either  of  which  the  privilege  exists.  For 
example,  when  a  cestui  employs  the  attorney  for  the  trustee  to  report  upon 
the  investments,  does  the  case  fall  under  (1)  or  (3)?^  Again,  a  mort- 
gagor communicates  with  the  mortgagee's  attorney,  who  has  threatened  to 
foreclose,  in  regard  to  obtaining  a  second  mortgage ;  does  the  case  fall  within 
(3)  or  (5)  ?  ^  (4)  In  the  foregoing  case,  if  A  consults  X  as  his  attorney,  with 
the  express  purpose  of  inducing  him,  while  B's  attorney,  to  act  adversely  to 
B,  the  communication  would  clearly  cease  to  be  privileged ;  for,  by  a  former 
part  of  the  principle  {anU^  §  2298),  the  privilege  cannot  cover  communications 
designed  to  achieve  a  fraud.  (5)  X  being  the  attorney  of  B,  the  party- 
opponent,  A  consults  X  as  B's  attorney  (as,  when  B  is  suing  A  upon  a  note, 
and  A  comes  to  ask  for  delay) ;  here,  the  privilege  clearly  does  not  exist,  for 
there  is  no  relation  of  legal  adviser  on  X's  part  to  A.     (6)  In  the  same  situa- 

privileged  as  to  directions  given  him  at  a  trans* 
action  with  both  parties) ;  1891,  Hurlburt  v; 
Hurlbart,  128  id.  420,  424,  28  N.  £.  651  (like 
Britton  o.  Lorenz) ;  1901,  Doheny  o.  Lacy,  168 
id.  213,  61  N.  £.  259  (communications  to  a  joint 
attomev,  not  privileged  as  between  the  parties) ; 
N,  C,  .-"iSSS,  Michael  ».  Foil,  100  N.  C.  178, 
6  S.  E.  264  C'a  communication  made  to  counsel 
by  two  defendants  is  not  privileged  from  dis- 
closure in  a  subsequent  suit  oet  ween  the  two  ")  \ 
Fa, :  1888,  Goodwin  G.  S.  &  M.  Co.'s  Appeal, 
117  Pa.  514,  522,  537, 12  Atl.  736  (conversations 
with  a  joint  attorney,  iu  each  other's  presence, 
held  not  privileged) ;  1898,  Kremer  v.  Kister,. 
—  id.  — ,  40  Atl.  1008  (an  agreement  between 
parties  and  counsel  at  a  former  trial  regarding 
the  verdict,  held  not  privileged) ;  Tex, :  1878, 
Allen  V.  Root,  89  Tex.  589,  598,  597  (a  com- 
munication from  the  opponent  in  the  suit,  held 
not  privileged) ;  Va. :  1888,  Hall  v.  Rixey,  84 
Ya.  790,  6  S.  E.  215  (a  conversation  with  the 
opponent  held  not  privileged). 

*  Chant  V.  Brown,  Cleave  v.  Jones,  £ng.» 
Nave  V.  Baird,  Ind.,  supra, 

*  Tugwell  V.  Hooper,  Mason  v.  Cattley,  K.  v. 
Avery,  Eng.,  Scran  ton  v.  Stewart,  Ind,  f' supra. 

*  Marston  v.  Dowries,  Ross  v,  Gibbs,  £ng.» 
Bowers  v,  Briggs,  Ind.,  Clay  v,  Tyson,  Nebr., 
stipra. 


but  here  the  employment  was  merely  to  close  up 
accounts,  and  not  for  litigation);  1891,  Nelson 
V,  Becker,  82  id.  99,  48  N.  W.  962  (communica- 
tion to  one  already  employed,  unknown  to  the 
client,  by  the  opponent,  held  privileged) ;  1898, 
David  Adler  &  S.  C.  Co.  v.  HeUman,  55  id.  266, 
75  N.  W.  877  (communications  with  both  parties 
present,  not  privileged) ;  1903,  Jahnke  v.  State, 
—  id.  — ,  94  N.  W.  158  (communication  by 
one  of  two  joint  defendants  under  arrest,  to 
their  joint  attorney,  held  privileged) ;  Nev, : 
1895,  Livingston  v,  Wagner,  23  Nev.  53,  42 
Pac.  290  (communications  to  attorney  of  both 
parties,  not  privileged) ;  N,  J. :  1884,  Gulick  v, 
Gulick,  38  N.  J.  £|.  402,  89  id.  516  (communi- 
cation to  an  attorney  who  was  the  joint  adviser 
of  both  parties,  held  not  privileged) ;  1896, 
Roper  9,  SUte,  58  N.  J.  L.  420,  33  Atl.  969  (an 
interview  between  the  plaintiff  and  the  defend- 
ant, the  former's  counsel  being  present,  held  not 
privileged  for  the  defendant) ;  N,  Y, :  1864, 
Whiting  V,  Barney,  30  N.  Y.  830,  343  ("Both 
parties  being  present,  there  was  nothing  con- 
fidential in  the  communication  "  ;  three  judges 
dissenting  on  various  grounds) ;  1871,  Britton  v. 
Lorenz,  45  id.  51,  57  (**  Where  the  communica- 
tions are  made  in  the  presence  of  all  parties  to 
the  controversy,  they  are  not  privileged  ...  as 
to  either  of  these  parties") ;  1877,  Hebbard  v, 
Haughian,  70  id.  54,  61,  semble  (an  attorney  not 
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tion,  B  is  also  present ;  this  is  also  not  within  the  privilege,  for  the  additional 
reason  of  lack  of  confidentiality  (ante,  §  2311).  So,  too,  if  A's  attorney  Y  be 
also  present,  the  case  is  no  different  (7)  X  being  the  attorney  of  A,  and  the 
opponent  B  being  also  present,  A's  communication  to  X  is  not  privileged,  for 
the  reasons  already  noted  (ante,  §2311). 

Of  these  various  situations,  those  of  (6)  and  (7)  are  the  commonest  subject 
of  rulings.  Upon  these  there  can  be  no  doubt  or  practical  difficulty,  for  the 
principle  of  confidentiality  (ante,  §  2311)  disposes  of  them. 

§  2313.  Identity  of  Client  or  Purpose  of  Suit  The  identity  of  the  attor- 
ney's client,  or  the  name  of  the  real  party  in  interest,  will  seldom  be  a  matter 
communicated  in  confidence ;  for  the  procedure  of  litigation  ordinarily  pre- 
supposes a  disclosure  of  these  facts.  Furthermore,  so  far  as  a  client  may  in 
&ct  desire  secrecy  and  may  be  able  to  secure  action  without  appearing  as 
a  party  to  the  proceedings,  it  would  be  improper  to  sanction  such  a  wish. 
Every  litigant  is  in  justice  entitled  to  know  the  identity  of  his  opponents. 
He  cannot  be  obliged  to  struggle  in  the  dark  against  unknown  forces.  He 
has  by  anticipation  the  right,  in  later  proceedings,  if  desired,  to  enforce  the 
legal  responsibility  of  those  who  may  have  maliciously  sued  or  prosecuted 
him  or  fraudulently  evaded  his  claim.  He  has  as  much  right  to  ask  the 
attorney  "  Who  pays  your  fees  ? "  as  to  ask  the  witness  (ante,  §  966),  "  Who 
maintains  you  during  this  trial  ? "  Upon  the  analogy  of  the  principle  already 
examined  (ante,  §  2298),  the  privilege  cannot  be  used  to  evade  a  client's 
responsibility  for  the  use  of  legal  process ;  and  if  it  is  necessary  for  that  pur- 
pose to  make  a  plain  exception  to  the  rule  of  confidence,  then  it  must  be 
made. 

On  the  other  hand,  the  litigant  is  not  entitled  to  ask  any  more  than  serves 
to  fix  the  client's  identity.  A  communication  as  to  the  nature  of  the  title 
claimed,  or  the  capacity  in  which  suit  was  brought,  or  the  ultimate  motive 
of  the  litigation,  is  equally  protected  with  others,  so  far  as  any  policy  of  the 
privilege  is  concerned.  Here,  however,  as  always,  there  may  have  been  in  the 
nature  of  the  communication  nothing  confidential,  —  as  where  the  claim  put 
forward  in  former  litigation  is  inquired  of ;  and  in  such  cases  the  privilege 
falls  away.  Such  seems  to  be  the  correct  distinction  for  this  much-mooted 
class  of  cases.  There  is  not  entire  harmony  in  the  rulings ;  but  no  doubt  much 
ought  to  depend  upon  the  circumstances  of  each  case.^ 


*  England :  1721,  Gypn  v.  Kirby,  1  Stra.  402 
(the  attorney  for  the  plaiutifT  was  summoned  to 
pi*odace  his  client,  where  the  defendant  claimed 
that  the  client  was  fictitioas) ;  1740,  R.  o.  Wat- 
kinson,  2  id.  1122  <a  solicitor  not  compelled  to 
speak  to  the  identily  of  a  client  signing  an  an- 
swer in  chancery ;  bat  the  reporter  adds,  '  *qtu3Brej 
for  this  was  to  a  fact  in  his  own  knowledse  and 
no  matter  of  secrecy  committed  to  him  by  his 
client") ;  1776,  Duchess  of  Kingston's  Trial,  20 
How.  St.  Tr.  61 8  {contra  to  the  preceding  case  ; 
cited  anU,  {  2809) ;  1823,  Studdy  v.  Sanders,  2 
Dowl.  &  K.  847  (testimony  to  the  identity  of  par- 
ties in  two  causes,  not  privileged, '  *  because  it  was 


a  fact  easily  cognizable  to  the  witness  and  to  many  . 
other  persons,  without  any  confidence  on  the  - 
subject  being  reposed  in  him  ")  ;  1824,  Foote  v. 
Hayne,  1  C.  &  P.  545,  546  (in  proving  the 
defendant's  conduct,  the  fact  that  ne  had  on  a 
certain  day  applied  to  counsel  to  retain  him  was 
held  privileged) ;  1829,  Lsvy  v.  Pope,  1  M.  & 
M.  410  (who  was  the  party  employing  him,  held 
not  privUeged) ;  1834,  Beckwith  v,  Benner,  6 
C.  &  P.  681,  682  (an  attorney  allowed  to  be 
asked  whether  the  defendants,  chargetl  as  exec- 
ntors,  had  employed  him  in  that  character ) ; 
1841,  Jones  o.  Jones,  9  M.  &  W.  75,  Parke,  B. 
(an  attorney  may  disdoee  the  client's  name  fox 
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§  2314.  Ibceoation  of  a  Will  or  Deed ;  Temporary  Confidentiality.  It  has 
already  been  noticed  {ante,  §  2309)  that  the  fact  of  execution  of  a  deed  has 
commonly  been  declared  to  be  without  the  privilege,  partly  because  it  was 
not  a  subject  of  communication  at  all,  and  partly  because,  if  a  communica- 
tion, it  was  not  impliedly  a  confidential  one.  On  the  other  hand,  the  con- 
tents  of  the  deed  are  generally  within  the  privilege  {ante,  §  2308).  No  further 
examination  of  the  principle  as  applied  to  deeds  is  here  necessary. 

But  for  wills  a  special  consideration  comes  into  play.  Here  it  can  hardly 
be  doubted  that  the  execution  and  especially  the  contents  are  impliedly  de- 
sired by  the  client  to  be  kept  secret  during  his  lifetime,  and  are  accordingly 
a  part  of  his  confidential  communication.  It  must  be  assumed  that  during 
that  period  the  attorney  ought  not  to  be  called  upon  to  disclose  even  the  fact 
of  a  will's  execution,  much  less  its  tenor.  But,  on  the  other  hand,  this  con- 
fidence is  intended  to  be  temporary  only.  That  there  may  be  such  a  qualifi- 
cation to  the  privilege  is  plain.^    That  it  appropriately  explcdns  the  client's 


identification) ;  1855,  Forshaw  v.  Lewis,  1  Jar. 
N.  8.  263  (letters  merely  showing  *Uhe  existence 
of  the  relation  of  attorney  and  client,"  held  not 
privil^ed) ;  Canada :  1848,  Beamer  v.  Darling, 
4  U.  C.  Q.  B.  249  (trespass  for  causing  an  arrest 
under  a  writ ;  the  attorney  compelled  to  testify 
who  employed  him  to  sue  out  the  writ) ;  Ont. 
Bttles  of  Court  1897,  §  148  (a  solicitor  must  on 
demand  disclose  the  name  and  abode  of  the 
plaintiff) ;  Man.  Rer.  St.  1902,  c.  40,  Rule  178 
(eyerv  solicitor  of  record  for  a  claimant  shall  on 
dem  ...a  disclose  '*  the  profession  or  occupation 
and  the  place  of  abode"  of  the  plaintifif) ;  United 
States:  1880,  Mobile  &  M.  K.  Co.  o.  Yeates, 
67  Ala.  164,  168  (whether  suits  were  defended 
on  instructions  from  M.,  held  not  privileged) ; 
1869,  Satterlee  v.  Bliss,  86  Cal.  489,  507  (dis- 
closure of  ''the  character  in  which  the  client 
employed  him,"  held  compellable ;  doubting 
Chirac  v,  Reinicker,  U.  S.,  infra) ;  1857,  Martin 
V,  Anderson,  21  Oa.  801,  808  (an  attorney  held 
compellable  to  answer  whether  A.  was  his  client 
in  the  cause,  or  had  given  him  instructions  to 
sue,  or  was  dead,  or  was  a  fictitious  person) ; 
1867,  Stephens  v.  Mattox,  87  id.  289,  291  (eiect- 
ment ;  the  plaintiff's  attorney  held  compellable 
to  state  whether  the  plaintiff  nad  employed  him, 
but  not  to  state  whether  the  employment  was  to 
sue  for  the  plaintiff  individually  or  as  adminis- 
trator) ;  1898,  Alger  v.  Turner,  105  id.  178,  81 
S.  E.  428  (whether  he  had  authority  from  A.  as 
client  to  besin  a  suit,  not  privileged) ;  1828, 
Cormier  t7.  Richard,  7  Mart  N.  s.  Du  177  (that 
the  attorney  was  employed  to  resist  a  claim  on  a 
certain  ground,  held  "  not  a  secret  confided  to 
the  attorney,  since  he  was  to  spread  the  oppo- 
aition  on  the  record") ;  1860,  Shaughnessy  v, 
Fogg,  15  La.  An.  880  (''the  attorney  may  be 
interrogated  as  to  who  is  his  client ;  he  may  also 
be  askra  through  whose  agency  or  in  what  man- 
ner and  at  what  time  he  was  retained  ") ;  1889, 
Wheeler  o.  Hill,  16  Me.  829,  383  (disclosui-e  by 
the  attorney  "  that  B.  employed  him,"  held 
compellable,  but  nothing  as  to  the  purpose  of 
instituting  the  suit);  1841,  Gower  v,  Emery, 


18  id.  79,  83  (disclosure  compelled  of  the  fact  of 
employment  by  B.  snd  S.) ;  1882,  Alden  v.  God- 
dani,  78  id.  345,  348  (the  privilege  does  not 
forbid  testimony  to  the  client's  signing  a  bill 
in  equity,  in  which  he  stated  his  place  of  res- 
idence) ;  1883,  Brown  v.  Payson,  6  N.  H.  443, 
448  ("there  is  no  right  in  any  one  to  employ 
an  attorney  in  court  and  say  that  the  attorney 
IB  privileged  from  disclosing  who  sent  him 
there");  1878,  Harriman  v,  Jones,  58  id.  828 
(similar) ;  1846,  Levei-s  v.  Van  Bnskirk,  4  Pa. 
St.  809,  816  (privilege  held  not  applicable  to  the 
attorney's  testimony  that  the  same  title  was  in 
question  in  a  former  trial ) ;  1848,  Beeson  v, 
Beeson,  9  id.  279,  281,  801  (an  attorney  held 
compellable  to  testify  who  as  the  real  party  in 
interest  employed  him) ;  1858,  Miller  o.  Weeks, 
22  id.  89,  92  (an  attorney  held  not  compellable 
to  testify  that  the  plaintiff  was  a  mere  trustee  for 
W.  &  Co.  who  were  the  real  bringers  of  the  suit ; 
.no  precedent  cited) ;  1826,  Chirac  v,  Reiuieker, 
11  Wheat.  280,  294  (trespass  for  mesne  profits ; 
to  prove  the  real  party  in  interest  in  the  prior 
ejectment  suit,  a  question  as  to  the  defendant's 
retainer,  as  landlord  of  the  premises,  of  certain 
counsel,  was  held  privileged,  as  involving  "a 
disclosure  of  the  title  and  claim  set  up  "  ;  though 
a  <juestion  merely  as  to  the  fact  of  retainer  was 
intimated  to  be  without  the  privilege) ;  1901, 
U.  S.  w.  Lee,  107  Fed.  702  (an  attorney  com- 
pelled to  disclose  the  name  and  residence  of  one 
who  had  retained  him  for  the  defence,  but  not 
that  person's  interest  in  the  defence) ;  1852, 
Wetherbee  o.  Ezekiel,  25  .Vt.  47  (information  as 
to  two  actions  being  "  commenced  for  the  same 
cause  of  action,"  held  privileged)  ;  1901,  Wil- 
liams V.  Blumenthal,  27  Wash.  24,  67  Pac.  893  ' 
(the  authorization  of  the  attorney  to  settle  a 
claim,  held  not  privileged) ;  1881,  Moats  v. 
Rymer,  18  W.  Ya.  642,  645  (the  fee  agreed  to  be 
received  by  the  attorney,  being  material  to  affect 
his  credit  as  a  witness  for  his  client,  held  not 
privileged). 

^  1888,  Snow  r.   Gould,   74   Me.    540,    543 
("That  which  may  be  private  at  a  time  may 
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telatum  wiUi  an  attornej  drafting  a  wiU  aeema  almost  equally  clear.  It  f ol- 
lows,  therefore,  that  after  the  iesiaiof^s  death  the  attorney  is  at  libertj  to 
discloae  all  that  affects  the  execution  and  tenor  of  the  wilL'  The  only 
question  could  be  as  to  communications  tending  to  show  the  invalidity  of 
the  will,  i,  e.  from  which  a  circumstantial  inference  could  be  drawn  that  the 
testator  was  insane  or  was  unduly  influenced.  It  may  be  omoeded  that  the 
testator  would  not  wish  the  attorney  to  assist  in  any  way  the  OTerthrow  of 
the  wilL  But  the  answer  is  that  such  utterances  were  obviously  not  confiden- 
tially made  with  reference  to  the  secrecy  of  the  fact  of  insanity  or  undue  in- 
fluence, for  the  testator  of  course  did  not  believe  those  facts  to  exist  and 
therefore  could  not  possibly  be  said  to  have  communicated  theuL*  As  to  the 
tenor  and  execution  of  the  will,  it  seems  hardly  open  to  dispute  that  they 
are  the  very  facts  which  the  testator  expected  and  intended  to  be  disclosed 
after  his  death ;  and,  with  this  general  intention  covering  the  whole  transac- 
tion, it  is  impossible  to  select  a  circumstance  here  or  there  (such  as  the  absence 


not  be  priTste  mt  an  after-time " ;  holding  that 
*  client's  letter  to  an  attorney  instnicting  di- 
Toroe  prooeedingB  was  not  privileged,  after  di- 
Torce  obtained,  in  a  controrerey  between  the 
attorney  and  the  client  concerning  compensation). 
•  1851,  BoseeU  v.  Jackson,  9  Hare  387.  892 
(Wigiam,  V.  C,  held  that  "in  the  cases  of 
testamentary  dispositions,  the  very  foundation 
on  which  the  rale  proceeds  seems  to  be  want- 
ing ** ;  here  allowing  disclosare  of  a  secret  tmst 
in  dense«^)  ;  1901,  Nelson's  Estate,  132  CaL 
182,  64  Pac.  294  (the  attorney  drawing  a  will, 
admitted  to  testify  to  his  instnictions ;  testator's 
employment  of  him  operating  as  a  waiver) ;  1894, 
Olmstead  v.  Webb,  5  D.  C.  App.  38,  50  (the  at- 
torney drafting  a  will,  allowed  to  testify  that  he 
conformed  to  the  testator's  instractions  ;  Rus- 
sell V.  Jackson  followed) ;  1898,  O'Brien  v. 
Snaldine,  102  Ga.  490,  31  S.  E.  100  (probate 
of  a  will;  the  attorney  drawing  it  may  after  the 
testator's  death  testify  to  **  what  passed  between 
her  when  he  read  ov^er  to  her "  the  will ;  the 
statute  of  1887,  Code  §  5271,  does  not  change 
this) ;  1892,  Doherty  9.  O'Gallaghan,  157  Mass. 
90,  31  N.  E.  726  (the  testator's  instructions  to 
the  attorney  for  drawing  the  will,  held  not  prir- 
ileged,  since  after  the  testator's  death  "  the  case 
do«s  not  fall  within  the  reason  of  the  rule  ")  ; 
1836,  Graham  v.  O'Pallon,  4  Mo.  338  (the  at- 
torney drawing  a  will,  allowed  to  testify  to  the 
drafting,  the  reading  over,  and  the  contents ; 
no  principle  8tate<lj  ;  1861.  Daniel  v.  Daniel,  39 
Pa.  191,  21 1  (quoted  arUe,  §  2306) ;  1865,  Black- 
bum  V.  Crawfords,  3  Wall.  175,  184, 192  (legiti- 
macy and  inheritance ;  a  testator's  statements 
to  his  attorney,  in  the  preparation  of  a  will, 
confjeniing  the  children's  legitimacy,  the  will 
d(*H<;ribinff  them  as  natural  children,  held  not 
privileged,  partly  because  the  protection  of  the 
client  under  the  privilege  was  not  affected  by 
corrobomtion  of  the  will,  and  partly  because 
the  assertions  in  the  will  indicated  that  the 
statements  were  not  confidentially  intended ; 
Clifford,  J.,  diss.) ;  1898,  Faverweather  o.  Bitch, 
C.  C,  90  Fed.  13,  aevnhle  (an  attorney  prepar- 
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ing  a  will  may  testify  to  its  oontents  as  exe- 
cuted, beeaose  otherwise  perhaps  '*  the  whole 
object  of  a  testator's  action  would  be  de- 
stroyed"); 8.  c.  on  appeal,  1899,  Bntler  v. 
Fayerweather,  33  C.  C.  A.  625,  91  Fed.  458  (an 
attorney  compellable  at  common  law,  mrnble^  to 
diBcloee  the  contents  of  a  lost  will  and  the  hid 
of  dne  execution,  where  he  drew  but  did  not 
attest  it) ;  1903,  Downing's  Will,  118  Wis.  581, 
95  N.  W.  876  (attorney  drafting  a  will,  held  not 
privilq^ed  as  to  the  facts  of  execution).  Cortra: 
1893,  Gurley  v.  Park,  135  Ind.  440,  442,  8& 
N.  E.  279  (testimony  to  sanity,  by  the  attorney 
drawing  the  will,  privileged) ;  1888,  Loder  v. 
Whelpky,  111  N.  V.  239,  248,  18  N.  E.  874 
(the  attorney  drafting  a  will  under  instructions 
from  the  testator,  held  privileged  as  to  conver- 
sations bearing  on  the  issue  of  undue  influenoey 
etc. ;  *'  he  acts  in  that  capacity,  although,  ask- 
ing no  questions  and  without  advising,  he  does- 
nothing  more  than  to  reduce  those  directions  to 
writing  ")  ;  1898,  Fayerweather  v.  Ritch,  C  C, 
90  Fed.  13  (under  N.  Y.  St.  1893,  c.  295,  which 
amended  the  Code,  quoted  ante,  §  2292,  in  con- 
sequence of  the  ruling  in  Coleman's  Will,  cited 
post,  %  2315,  the  privilege  still  does  not  apply  to 
the  testimony  of^the  drafting  attorney  to  the 
execution  and  contents  of  a  will,  even  where 
he  is  not  an  attesting  witness,  because  the  docu- 
ment **  ceased  to  be  confidential  when  it  was 
executed  "  ;  overruled  on  appeal)  ;  s.  c.  on  ap- 
peal: 1899,  Butler  v,  Fayerweather,  83  C.  C.  A. 
625,  91  Fed.  458  (an  attorney  not  attesting  the 
will,  but  drawing  it,  held  not  compellable  un- 
der the  N.  T.  C^e  as  amended,  to  disclose  the 
contents  or  execution  of  a  lost  will). 

Still  other  rulings  reach  the  conclusion  stated 
above,  in  the  text,  on  the  ground  that  either 
executor  or  heir  has  the  right  of  waiver  on  be- 
half of  the  deceased  :  post,  §  2329.  Some  of  the 
rulings  above  cited  meant  perhaps  to  proceed  on 
that  principle. 

t    T>iie    ia    T 


This  18  pointed  out  in  Daniel  v.  DanieU 
Pa.,  quoted  anU,  §  2306. 
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of  one  witness  in  another  room)  and  argue  that  the  testator  would  have 
wanted  it  kept  secret  if  be  had  known  that  it  would  tend  to  defeat  his  in- 
tended act.  The  confidence  is  not  apportionable  by  a  reference  to  wha^  the 
testator  might  have  intended  had  he  known  or  reflected  on  certain  facts 
which  now  bear  against  the  will. 

§  2315.  Same:  Attorney  as  Attesting  Witness.  When  the  attorney  is 
made  a  witness  to  attest  the  execution  of  a  document  (and  not  merely  to  draft 
it),  there  is  no  confidence  contemplated,  and  therefore  no  privilege  for  the 
occasion  when  the  attorney  is  called  upon  to  fulfil  the  function  thereby  as- 
sumed.   He  cannot  be  an  attesting  witness  and  yet  not  attest : 

1803,  Ellenboroughf  L.  C.  J.,  in  Robson  y.  Kempy  5  Esp.  52,  54 :  "  If  an  attorney  puts 
his  name  to  an  instrument  as  a  witness,  he  makes  himself  thereby  a  public  man,  and  no 
longer  clothed  with  the  character  of  an  attorney." 

1888,  Ruger,  C.  J.,  in  Cdeman*8  Will,  111  N.  Y.  220,  226, 19  N.  E.  71 :  "  An  examina- 
tion of  the  will  itself,  as  well  as  the  evidence  of  all  of  the  witnesses  present  on  the  occasion 
of  the  execution,  concur  in  establishing  the  fact  that  the  testator  requested  both  Hughes 
and  Northrup  to  sign  the  attestation  clause  of  his  first  as  weU  as  of  his  second  will,  as 
witnesses  thereto.  That  request  implies  not  only  information  as  to  the  necessity  of  such 
signatures  to  the  validity  of  the  instrument  executed,  but  also  knowledge  of  the  obliga- 
tions which  they  assumed  in  respect  to  the  proof  thereof  after  his  death.  He  must  have 
been  aware  that  his  object  in  making  a  will  might  prove  to  be  ineffectual  unless  these 
witnesses  could  be  called  to  testify  to  the  circumstances  attending  its  execution,  includ- 
ing the  condition  of  his  mental  faculties  at  that  time.  ...  It  cannot  be  doubted  that,  if 
a  client  in  his  lifetime  should  call  his  attorney  as  a  witness  in  a  legal  proceeding,  to  tes- 
tify to  transactions  taking  place  between  himself  and  his  attorney,  while  occupying  the 
relation  of  attorney  and  client,  such  an  act  would  be  held  to  constitute  an  express  waiver 
of  the  seal  of  secrecy  imposed  by  the  statute,  and  can  it  be  any  less  so  when  the  client  has 
left  written  and  oral  evidence  of  his  desire  that  his  attorney  should  testify  to  facts, 
learned  through  their  professional  relations,  upon  a  judicial  proceeding  to  take  place  after 
his  death?    We  think  not" 


Accordingly,  it  has  always  been  held  that  an  attorney  who  signs  in  attestation 
of  a  deed  is  compellable  to  testify.^    The  same  consequence  ensues  for  a  will? 


*  Eng, :  1778,  Doe  ».  Andrews,  Cowp.  845 
("by  attesting  an  instrument,  a  man  pledges 
himself  to  give  evidence  of  it,  whenever  he  is 
called  upon  ") ;  1798,  Sandford  v.  Remington, 
2  Yes.  Jr.  189  (deed ;  cited  ante,  §  2309) ; 
1803,  Robson  v,  Kemp,  5  £sp.  52  (destroyed 
power  of  attorney ;  the  attorney's  attestation 
requires  disclosure  of  **all  that  passed  at  the 
time  respecting  the  execution  of  the  instru- 
ment ;  but  not  what  took  place  in  the  con- 
coction and  preparation  of  the  deed  ") ;  1830, 
Grindall  v.  Grinaall,  K.  B.,  Bntterworth's  Rep. 
63,  Lord  Tenterden,  C.  J.  ;  1883,  Greenough  t;. 
Gaskell,  1  Myl.  k  K.  98,  104  (not  privileged 
*'  where  the  attorney  made  himself  a  subscribing 
witness  and  thereby  assumed  another  character 
for  the  occasion,  and  adopting  the  dnties  which 
it  imposes  became  bound  to  give  evidence  of  all 
that  a  subscribing  witness  can  be  required  to 
prove  ")  ;  1841,  maxikenzid  v,  Yeo,  2  Curt.  Eccl. 
866,  868  {**  the  witnessing  the  execution  of  a  deed 
being  no  part  of  the  duty  of  a  solicitor,"  he  is 


not  privileged  for  what  he  knows  as  witness) ; 
U.  S, :  1848,  Bank  of  Utica  v.  Mersereau,  3 
Barb.  Gh.  528,  596  (an  attorney  attesting  a 
power  of  attorney,  held  compellable  to  testify 
to  matters  connected  with  the  execution  of  the 
instrument,  but  not  to  conversations  as  to  the 
purpose  of  the  judgment  to  be  confessed  by 
the  power). 

*  1895,  Wax's  Estate,  106  Cal.  843,  347,  39 
Pac.  624 ;  1895,  Mullin's  Estate,  110  id.  252, 
42  Pac.  645  ;  1898,  O'Brien  v,  Spalding,  102 
Ga.  490,  31  S.  £.  100  (repudiating  the  theory 
of  waiver,  Code  §  5271  prohibiting  a  waiver) ; 
1894,  Taylor  v.  Pegram,  161  111.  106,  114,  37 
N.  £.  837  (an  attorney  also  drawing  the  will ; 
allowed  to  speak  as  to  undue  influence) ;  1893, 
Pence  v.  Waugh,  135  Ind.  143,  153,  3i  N.  E. 
860  (an  attorney  also  drawing  the  will ;  not 
privileged  as  to  proof  of  the  will,  including 
sanity) ;  1900,  Keni  v.  Kern,  154  id.  29,  55 
N.  E.  1004  (contents  of  a  lost  will,  in  an  issue 
between  heirs  and  devisees,  the  attorney  being 
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not  only  as  to  the  tenor  and  the  act  of  execution,  bnt  also  as  to  the  circum- 
stances affecting  sanity  and  influence ;  for,  since  the  intention  at  large  nega- 
tives confidence,  no  discrimination  can  be  made,  as  already  noticed  {ante, 
§  2314),  for  particular  facts  which  now  turn  out  to  invalidate  the  will.  It 
may  be  added  that  this  generally  accepted  result  can  hardly  be  reached 
through  predicating  a  waiver  hy  the  testator^  for  there  cannot  be  a  waiver  of 
that  which  never  came  into  existence ;  the  true  explanation  is  that  no  con- 
fidence was  intended  to  be  instituted.  On  the  other  hand,  if  it  could  be  as- 
sumed that  there  had  been  a  confidence  and  therefore  a  privil^e,  it  could 
then  still  be  maintained,  in  testamentary  contests,  that  both  executor  and 
heir  have  the  right  of  waiver  {post,  §  2329). 


6.   "By  tlM  elimt' 

§  2317.  Privilege  not  applicable  to  Knowledge  acquired  bj  tiie  Attorney 
from  Third  Persona,  nnleee  as  Agenta  of  the  Client ;  'Who  are  Agenta.  1.  The 
privilege  is  designed  to  secure  subjective  freedom  of  mind  for  the  client  in 
seeking  l^al  advice  {ante,  §  2291).  It  has  no  concern  with  other  persons' 
freedom  of  mind,  nor  with  the  attorney's  own  desire  for  secrecy  in  his 
conduct  of  a  client's  case.  It  is  therefore  not  sufficient  for  the  attorney,  in 
invoking  the  privilege,  to  state  that  the  information  came  somehow  to  him 
while  acting  for  the  client,  nor  that  it  came  from  some  particular  third  per,- 
$on  for  the  benefit  of  the  client^ 


a  saUcribing  witness,  held  not  priyileged  ;  dis- 
tingaishing  Gurley  9.  Park,  anU,  §  2814) ;  1894, 
Denning  9.  Butcher,  91  la.  425,  434,  59  K.  W. 
69  (attorney  also  drawing  the  will ;  not  privi- 
leged as  to  *'  all  facts  and  circumstances  attend- 
ing its  execution/*  including  sanity) ;  1901, 
Coates  V.  Semper,  82  Minn.  460,  85  K.  W.  217 
(attorney  drafting  and  witnessing  a  will,  allowed 
to  be  asked  whether  he  made  the  contents  known 
to  testatrix) ;  1888,  Coleman's  Will,  111  N.  T. 
220,  226,  19  K.  E.  71  (an  attorney  attesting  a 
will,  held  not  privileged  as  to  the  testator's  con- 
duct and  conversation  at  the  time  of  execution, 
on  the  theory  of  waiver ;  quoted  rnpra) ;  1889, 
Alberti  v.  R.  Co.,  118  id.  77,  86,  23  N.  E.  85 
(preceding  case  approved) ;  1893,  McMaster  v. 
Scriven,  85  Wis.  162,  167,  55  N.  W.  149  (the 
attomev  who  had  also  drawn  the  will,  allowed 
to  BpeaK  of  *'  any  matter  in  relation  to  the  will 
and  its  execution,"  including  the  maker's  men- 
tal condition). 

'  As  HUf^fiCHted  in  Mullin's  Estate,  Cal.,  Cole- 
man's Will,  N.  Y.,  infra. 

^  England :  1 806,  Spenceley  v.  Schulenburgh, 
7  East  357  (L.  C.  J.  Rllenborough  said  that  the 
privilege  extended  only  '*to  confidential  com- 
munications from  his  client,  and  not  to  com- 
munications from  collateral  quarters  ") ;  1835, 
Sawyer  ».  Birchmore,  3  Myl.  &  K.  672  (Pepys, 
M.  R. ;  letters  communicated  to  the  solicitor 
"  from  collateral  quarters,"  held  not  privileged) ; 
1860,  Marsh  v,  Keith,  1  Dr.  &  Sm.  342,  348, 
6  Jur.  N.  8.  1182  (Kindersley,  Y.  C. ;  plea  that 


8242 


the  knowledge  had  been  acquired  "  by  virtue  of 
the  solicitor's  employment  ms  solicitor,"  held  in- 
sufficient, since  it  might  have  been  obtained 
**  without  any  communication  from  or  consulta- 
tion with  the  client") ;  1863,  Ford  v.  Tennant, 
32  Beav.  162,  168  (Bomilly,  M.  B.,  held  the 
privilege  to  cover  communications  with  "all 
other  persons  with  whom  the  solicitor  must  com- 
municate in  order  to  conduct  the  cause,"  but 
not  to  *  *  information  derived  from  third  parties, 
from  strangers,  or  from  the  opponents  of  the 
client "  ;  repudiating  the  obiter  dictum  in  Green- 
ongh  V.  Gaskell  covering  all  communications 
"either  from  a  client  or  on  his  account  or  for 
his  benefit");  United  States:  1854,  Patten  v. 
Moor,  29  N.  H.  163,  166  (an  attorney  present 
at  the  execution  of  a  mortgage  by  M.  and  G. 
to  the  client  P.,  the  latter  not  being  present, 
held  compellable  to  testify  to  the  execution, 
since  the  facts  were  "  not  communicated  or  con- 
fided to  him  by  his  client,  although  he  became 
acquainted  with  them  while  engaged  in  his  pro- 
fessional duty  as  the  attorney  or  counsel  of  his 
client ")  ;  1803,  Baker  v.  Arnold,  1  Gaines  268, 
266,  aemble  ;  1821,  Johnson  v.  Daveme,  19  John. 
135  (an  attorney  held  compellable  to  testify  to 
his  client's  signature,  if  he  "became  acquainted 
with  it  in  any  other  way  [than  by  the  client's 
communication],  though  it  was  subsequent  to 
his  retainer") ;  1834,  Bogert  v,  Bogert,  2  Edw. 
Ch.  399,  403  ;  1844,  Crosby  v,  Berger,  11  Paigo 
377,  Walworth,  0.  ("information  derived  from 
other  persons  or  other  sources,  although  such 
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2.  On  the  other  hand,  the  client's  freedom  of  communication  requires  a 
liberty  of  employing  other  means  than  his  own  personal  action.  The  privi- 
lege of  confidence  would  be  a  vain  one  unless  its  exerdse  could  be  thus 
delegated.  A  communication,  then,  by  any  form  of  agency  employed  or  set 
in  motion  by  the  client  is  within  the  privilege.  This  of  course  includes 
communications  through  an  interpreter?  and  also  communications  through  a 
messenger  or  any  other  agent  of  transmission,^  as  well  as  communications 
originating  with  the  dienfe  agent  and  made  to  the  attorney.^  It  follows,  too, 
that  the  communications  of  the  attorney's  agent  to  the  attorney  are  within 
the  privilege,  because  the  attorney's  agent  is  also  the  client's  sub-agent  and 
is  acting  as  such  for  the  client.^ 

§  2318.  Dooumenta  of  the  Client  eadstlng  before  Commmiicatlon ;  General 
Liability  to  Prodactioii  by  Diaoovery,  diatlngniahed.  At  this  point  it  ia 
necessary  to  recall  certain  principles  of  discovery,  otherwise  establLshed, 
which  complicate  the  application  of  the  foregoing  pnnciple  as  to  agents' 

infonnation  is  derived  or  obtained  while  acting  J.  k  Hem.  603,  606  (idmilar) ;  1876,  Anderson. 

as  attorney  or  counsel,  is  not  privileged  ") ;  1832,  v.  Bank,  L.  R.  2  Ch.  D.  644,  649  (Jessel,  M.  R. : 

Rogers  v.  Dare,   Wright   186.     Contra:  1894,  ''He  may  employ  a  third  person  to  write  the 

Freeman  v.  Brewster,  98  Ga.  649,  21  S.  E.  166  letter,  or  he  may  send  the  letter  through  a  mes- 

(the  privilege  held  to  cover  not  only  all  state-  seuger,  or  he  may  give  a  verbal  message  to  a 

ments  by  the  client,  but  also  *'all  facts  knowl-  messenger"). 

edge  of  which  he  obtained  concerning  his  client's         *  1845,  Carpmael  v,  Powis,  9  Beav.  16,  20, 

case  pending  his  employment " ;  Code  §  5271  on  appeal  in  1  Phil.  Ch.  687  (commanication 

seems  not  literally  to  justify  this).  '*  from  the  brother  of  the  client  as  representing 

The  question  who  is  the  dient  arises  here,  but  her,"  and  as  the  medium  of  communication,  held 

is  usually  a  question  of  fact :  1851,  Wards  v.  privileged ;  nor,  so  far  as  the  solicitor  is  con- 

Warde,  15  Jur.  758 ;  1859,  Shean  v.  Philips,  cemed,  is  it  essential  that  an  agent  was  a  neces- 

1  F.  &  F.  449  ;  1858,  Allen  v,  Harrison,  80  vt.  sity  under  the  circumstances) ;  1851,  Russell  v. 

219  (information  riven  by  one  who  was  a  nomi-  Jackson,  9  Hare  887,  891  (the  privilege  is  tha 

nal  party  only,  held  not  a  professional  consulta-  same  for  the  agent's  communications  '*  as  if  had 

tion  on  the  facts).    Compare  the  cases  cited  ante,  with  the  principal ") ;  1862,  Hooper  v.  Gumm, 

{  2812.  2  J.  &  Hem.  602,  606  (agent's  letters  to  the 

*  1791,  Du  Barr^  v.  Livette,  Peake  N.  P.  77  solicitor,  protected) ;  1887,  Fire  Ass'n  v.  Flem- 
(conversation  had  through  an  interpreter  with  ming,  78  Ga.  788,  8  8.  £.  420  (client's  affent's 
the  attorney,  the  client  being  a  Frenchman  and  correspondence,  protected) ;  1855,  Maas  v.  Bloch, 
the  attorney  not  understanding  French,  held  7  Ind.  202  (client's  agent's  conversation  with  the 
privil^ed ;  the  interpreter  was  here  the  prohib-  attorney,  held  privileged) ;  1891,  Bingham  v. 
ited  witness);  1792,  Wilson  v.  Rastall,  4  T.  R.  Walk,  128  Ind.  164,  27  N.  £.  488  (husband  as 
758,  756  (L.  C.  J.  Kenyon  said,  ''In  Madam  the  agent  of  the  wife  to  consult;  privilege  rec- 
Du  BaiT^'scase,  I  said  at  the  trial  that  the  inter-  osnized) ;  1895,  Frank  v.  Morley's  Estate,  106 

Preter  was  the  organ  of  the  attorney  ") ;  1814,  Mich.  685,  64  N.  W.  577  (where  M.  employed 

*arker  v.  Carter,  4  Munf.  278,  287.  the  attorney  on  F.'s  behalf  to  draw  a  petition  for 

*  1821,  Walker  v.  Wildman,  6  Madd.  47  F.,  a  communication  by  M.  in  F.'s  presence  was 
(the  privilege  held  applicable  to  communications  held  not  privileged) ;  1879,  Scales  v,  Kelley,  2 
**through  the  intervention  of  a  third  person'*)  ;  Lea  706  (communications  by  the  client's  wife 
1834,  R.  9.  Brewer,  6  C.  &  P.  863,  365  (Park,  J. ;  and  daughter  seeking  to  engage  counsel  for  the 
a  letter  by  an  accused  in  jail,  requesting  a  friend  client,  held  privileged). 

to  consult  a  solicitor,  held  not  privileged);  1889,  *  1844,  Steele  v,  Stewart,  1  Phil.  Ch.  471, 

Bunbnry  v,  Bunbury,  2  Beav.  178  ('"The  neces-  475  (communications  by  the  solicitor's  agent  to 

sity  which  arises  of  transmitting  such  com-  the  client,  and  also  to  the  solicitor,  held  privi- 

munications  through  another  party  renders  it  leged ;  here  there  was  a  necessity,  the  witnesses 

privileged  '* ;  but  here  the  communication  was  being  in  India  and  an  agent  being  sent  to  collect 

neld  not  **  professional  or  confidential  ") ;  1849,  evidence) ;  1850,  Ooodall  v.  Little,  1  Sim.  N.  a. 

Reid  V.  Langlois,  1  McN.  &  G.  627,  688  (letters  155,  168  (letters  between  the  solicitor  and  an 

1^  the  defendant  to  his  agent  for  commnnica-  attorney,  in  a  local  jurisdiction,  employed  by 

tion  to  the  legal  adviser,  held  privileged,  irre-  the  solicitor,  held  privileged) ;  1863,  Ford  v. 

spective  of  the  necessity  of  employing  an  agent) ;  Tennant,  32  Beav.  162, 168  (cited  nipra) ;  1876, 

1851,  Glyn  v.  Caulfield,  8  id.  468,  478  (preced-  Jessel,  M.  R.,  in  Anderson  v.  Bank,  L.  R.  2  Clu 

ing  case  approved) ;  1862,  Hooper  v.  Gumm,  2  D.  644,  649. 
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eammnnifigiti«Mw    The  principles  of  discoreiy  are  those  sliesdj  considered 
in  detoQ  (anU,  §§  1856-1859,  2219X 

(a)  In.  the  first  place,  a  document  of  the  client  existing  before  it  was 
comnninicated  to  the  attomej  is  not  within  the  present  pririlege  so  as  to 
be  exempt  from  production  {ante^  §  2307).  Bat  a  docmtmemt  which  has  come 
into  ezistenee  as  a  e^mmunieaticn  to  the  attomej,  being  itself  a  communica- 
tion, is  within  the  pref^ent  privil^;e  (ante,  §  2307).  Docoments  of  the  latter 
sort  are  therefore  exempt  from  production  under  a  bill  of  discoTcry  ;  ^  while 
documents  of  the  former  sort  are  not  exempt  from  production  under  a  bill 
of  discovery  or  the  modem  statutory  moti<m  to  produce,'  although  at  common 
law  the  party  as  such  would  not  have  been  compellable  to  produce.  That  is 
to  say,  at  common  law,  he  was  protected  in  the  first  instance  as  party  and  in 
the  second  instance  as  client ;  while  in  chancery  and  under  statutes  he  has 
ceased  to  be  protected  as  party  but  is  still  protected  as  client  Only  those 
documents,  therefore,  which  he  has  created  as  a  communicating  client  are 
now  privileged  The  application  of  this  distinction  would  in  any  case  lead 
obviously  to  certain  fine  discriminations ;  but  when  the  principle  of  agent's 
communications  (ante,  §  2317)  additionally  comes  into  play,  it  will  be  seen 
that  the  various  documents  which  may  be  made  by  agents  on  behalf  of  clients 
present  infinitely  varied  openings  for  the  doubt  whether  or  not  they  came 
into  existence  in  the  ordinary  course  of  the  client's  affairs  or  only  with  the 
intention  of  furnishing  information  to  the  attorney.  Of  this  difficulty,  the 
cases  of  reports  of  accidents  by  railway  officers  are  a  typical  instance.' 

(b)  Secondly,  the  ordinary  rule  of  discovery,  by  which  a  party,  by  answers 
to  interrogatories^  must  disclose  all  facts  on  a  bill  of  discovery,  is  subject  to 
one  limitation,  namely,  that  the  party  need  not  before  trial  discover  the 
names  of  Ms  witnesses,  nor  the  ten^yr  of  their  testimony  proving  the  facts  of  his 
own  case  (ante,  §  1856).  A  prospective  witness'  communication  may  there- 
fore be  exempt  from  discovery  before  trial  on  this  ground,^  while  it  would  not 
be  exempt  merely  as  a  communication  to  the  attorney.^  The  application  of 
this  distinction  also  may  lead  in  particular  cases  to  some  doubt. 

§  2319.  Same:  Conflict  of  the  foregoing  Principles,  iUnstrated.  The  result, 
in  England,  of  the  combined  application  of  the  foregoing  principles  (ante, 
§§  2317,  2318)  has  led  often  to  confusion  of  judicial  language,  in  the  follow- 
ing ways 


.1 


^  1862,  Cleare  v,  Jones,  7  Kzch.  421,  426  (an 
account  made  ont  by  the  client  for  the  attorney's 
use  in  preparing  a  caue  for  counsel,  held  privi- 
leged) ;  1878,  Southwark  &  V.  W.  Co.  v.  Quick, 
L.  K.  8  Q.  B.  D.  315,  318,  323  (''  If  a  document 
conieN  into  existence  for  the  purpose  of  being 
communicated  to  the  solicitor  with  the  object  of 
obtaining  his  advice  or  of  enabling  him  either  to 
prr)HC(!Ute  or  defend  an  action,  it  is  privileged, 
DC'CauHe  it  is  something  done  for  the  purpose  of 
serving  as  a  communication  between  the  client 
and  the  solicitor,"  even  though  the  latter  did 
not  suggest  its  preparation,  and  even  though  he 
did  not  ultimately  receive  it;  here  applied  to 


exclude  certun  notes  of  interviews  with  expected 
witnesses,  experts,  etc.)- 

*  1886,  Chadwick  v.  Bowman,  L.  R.  16  Q.  B. 
D.  561  (copies,  procured  by  a  solicitor  from  third 
persons,  of  letters  written  by  the  client,  held 
not  privileged,  the  originals  not  having  *'  come 
into  existence  for  the  purposes  of  the  action  "). 

»  E.  g.  WooUey  v.  R.  Co.,  posty  §  2319  ;  Lyell 
V.  Kennedy,  ib.,  is  the  great  modern  case. 

*  1826,  Preston  v,  Carr,  1  Y.  &  J.  176  (letters 
from  witnesses,  not  compelled  to  be  discovered). 

>  Cases  cited  arUe,  §  2817. 
^  The  rulings  are  as  follows :  England:  1881, 
Whitbread  v.  Gumey,   1   Tounge  541,  Exch. 


3244 


5§  2290-2329]  ATTORNEY  AND  CLIENT.  §  2319 

(1)  In  applying  the  privilege  for  communications  of  clients  and  their  agents 
or  their  attorneys'  agents,  the  more  clearly  the  communicator  is  a  stranger. 


^L.  C.  B.  Ljmdhunt ;  letters  between  the  par- 
ties themselyes,  with  reference  to  their  defence, 
held  not  privileged) ;  1888,  Greenongh  v.  Gas- 
keU,  1  Myl.  &  E.  98,  102  (excluding  book- 
entries,  letters,  and  papers,  made  and  received 
MB  solicitor  acting  for  a  client) ;  1885,  Curling 
V.  Perring,  2  id.  880  (Pepys,  M.  R.,  held  that 
letters  by  a  solicitor  of  the  defendant  to  a  per- 
«on  not  a  party  but  a  material  witness  were 
privileged)  ;  1886,  Storey  v.  Lord  Lennox, 
1  Myl.  &  Gr.  525,  587  (documents  obtained  by 
the  party  himself  in  correspondence  with  thira 
persons  preparatory  to  litigation ;  L.  C.  Gotten- 
ham  declined  to  express  an  opinion) ;  1840, 
Dartmouth  v,  Holdsworth,  10  Sim.  476  (solici- 
tor's letters  to  a  witness,  held  not  privileged, 
unless  shown  to  have  been  confidential) ;  1841, 
fimith  c.  FeU,  2  Gurt.  Eccl.  667,  670  (conversa- 
tions by  B.  with  F.'s  solicitor,  in  F.*s  presence 
«nd  at  F.'s  request,  relating  to  B.'s  information 
•on  the  matter  for  which  tne  solicitor  was  em- 
ployed, held  privileged) ;  1841,  Mackenzie  v, 
Yeo,  2  Gurt.  Eccl.  866,  870  (memorandum  of  a 
•communication  by  a  subscribing  witness  to  the 
4Bolicitor,  had  be&re  litigation  begun  but  after 
legal  advice  sought,  held  not  privileged ;  "there 
is  no  confidence  between  him  and  his  client  in 
this  matter  "  ;  but  letters  from  another  attorney 
to  the  same  solicitor,  both  being  emploved  about 
the  same  cause,  were  held  privilegea) ;  1844, 
MadeD  v.  Veevers,  7  Beav.  489  (documents  made 
**  in  contemplation  of  litigation,"  but  not  for  or 
by  a  l^al  adviser,  not  privileged) ;  1850,  Bal- 
guy  V.  Broadhurst,  1  Sim.  n.  b.  Ill  (documents 
procured  by  the  solicitor  for  the  purpose  of 
defence,  held  not  privileged  on  that  ground 
merely) ;  1850,  Gk)odaU  v.  Little,  ib.  155,  161 
(Lord  Granworth,  V.  G. ;  letters  written  by  one 
•co-defendant  to  another,  with  a  view  to  enable 
the  addressee  to  consult  the  solicitor  upon  them, 
held  not  privileged) ;  1851,  Glyn  v.  Gaulfield, 
^  McN.  ft  G.  468,  473  (L.  G.  Truro  ;  letters  writ- 
ten after  suit  begun,  by  and  to  the  defendants, 
shareholders  in  a  company,  to  and  by  other 
shareholders  and  directors,  for  the  purpose  of 
being  communicated  to  legal  advisers,  held  not 
privileged  ;  GoodaU  v.  Little  approved) ;  1858, 
Wright  V,  Vernon,  1  Drew.  844,  350  (Kinders- 
ley,  V.  G.  ;  extracts  from  a  parish  register  "ob- 
tained by  the  defendants  to  enable  them  to 
conduct  their  defence,"  not  privileged  ;  but  a 
4rtatement  of  the  supposed  pedigree,  made  for 
instruction  of  counsel,  held  privileged) ;  1857, 
Lafone  v.  Falkland  Islands  Go.,  4  K.  &  J.  84 
(Page- Wood,  V.  G.  ;  report  of  an  agent  of  the 
defendant,  made  in  consequence  of  the  solicitor's 
instructions  to  procure  evidence,  held  privileged, 
as  "procured  for  the  purpose  of  being  communi- 
cated to  the  solicitor"  and  to  be  used  as  evi- 
dence) ;  1857,  Betts  v.  Menzies,  3  Jur.  n.  s.  885 
(Page- Wood,  V.  G.  ;  correspondence  between  co- 
defendants,  held  not  privileged) ;  1858,  Golman 
V.  Trueman,  8  H.  &  N.  871  (breach  of  contract 
of  sale  ;  correspondence  between  the  vendors, 
their  broker,  and  their  consignors,   after  the 


all^^ed  breach,  held  not  privileged;  yet,  per 
Pollock,  G.  B.,  "it  would  be  monstrous  if  an 
attorney  could  not  write  to  a  stranger  for  infor- 
mation respecting  the  suit,  without  being  liable 
to  have  his  correspondence  called  for  ") ;  1859, 
London  Gaslight  Go.  v.  Ghelsea,  6  G.  B.  n.  s. 
411,  424  (dispute  as  to  gas  supply ;  the  defend- 
ants' officers  reports  and  records  of  consump- 
tion, etc.,  held  not  privileged,  as  not  being 
"  mere  proofs  collected  by  the  defendants'  attor- 
ney for  the  purpose  of  establishing  their  de- 
fence ") ;  1862,  Jenkyns  v.  Bushby,  L  B.  2  Eq. 
547  (Kindersley,  Y.  G.  ;  letter  by  one  defendant 
to  another,  with  directions  to  send  it  on  to 
their  solicitor,  held  privileged) ;  1863,  Walsham 
V,  Stainton,  2  Hem.  ft  M.  1,  4  (Page- Wood, 
V.  G.  :  "Where  the  solicitor,  in  order  to  ena- 
ble himself  to  advise  on  the  matter,  calls  in 
some  other  person  to  assist  and  give  his  opin- 
ion," the  privilege  applies  ;  here  applied  to 
schedules  made  by  an  accountant) ;  1868,  Ford 
V,  Tennant,  82  Beav.  162  (cited  ante,  §  2317) ; 
1868,  Chartered  Bank  v.  Rich,  4  B.  ft  S.  78 
(letters  between  the  plaintiff  and  its  agents 
abroad,  after  dispute  arisen,  referring  to  the 
evidence  and  other  information  affecting  pro- 
ceedings against  the  defendant,  held  privfieged, 
as  "matters  which  would  have  been  done  by  an 
attorney  but  for  the  distance  of  the  place  occa- 
sioning the  necessity  of  employing  an  agent ") ; 
1865,  Nicholl  v.  Jones,  2  Hem.  k  M.  588,  596 
(shorthand  notes,  taken  by  the  defendant,  in 
prior  litigation  between  the  defendant  and  other 
persons,  held  not  privileged  ;  except  as  to  "ob- 
servations and  notes  made  thereon  ") ;  1867, 
Baker  v.  B.  Go.,  L.  R.  8  Q.  B.  91  (reports  by  a 
medical  agent  and  another,  after  visiting  the 
injured  nerson  at  the  defendant's  request,  but 
apparently  before  claim  filed,  held  not  privi- 
leged) ;  1869,  Ross  v.  Gibbs,  L.  R.  8  £q.  522 
(Stuart,  y.  G. ;  reports  from  an  agent  of  de- 
fendant, sent  to  collect  evidence  for  the  suit, 
held  privileged,  thoneh  the  agent  was  not  a 
legal  adviser) ;  1869,  Woolley  r.  R.  Go.,  L.  R. 
4  G.  P.  602,  608  (reports  as  to  an  accident,  made 
by  the  defendant's  inspector  in  the  course  of  his 
duty,  held  privileged,  irrespective  of  litigation 
begun  or  anticipated  ;  otherwise  of  reports  from 
scientific  men  consulted  as  to  the  causes  of  the 
accident  "  with  a  direct  view  to  litigation  " ; 
on  the  first  point  this  ruling  is  unsound) ;  1870, 
Gossey  v,  R.  Go.,  5  id.  146  (a  medical  officer's 
report,  made  to  the  defendant  after  claim  filed 
by  an  injured  person,  and  in  cx>nsequence  thereof, 
held  privileged,  as  made  "  with  a  view  to  litiga- 
tion or  impending  litigation  ") ;  1872,  Fenner  v, 
R.  Go.,  L.  R.  7  Q.  B.  767  (reports  made  by  a 
freight  manager  of  the  defendant,  after  claim 
for  injury  filed,  and  in  consequence  thereof,  held 
not  privileged) ;  1872,  McFarlan  v.  Rolt,  L.  R. 
14  Eq.  580  (documents  passing  between  the  de- 
fendant's solicitor  and  D.,  a  person  said  to  be 
"acting  on  behalf"  of  the  defendant,  before 
dispute  arising  held  privileged) ;  1874,  Skinner 
V.  R.  Go.,  L.  R.  9  Exch.  298  (a  medical  officer's 
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prxTikge ;  wcik  the  mote 
the  pnrikgeis.    Ob  ihe 


ST..  ri  ^rwA^  T^jk'iiz^  to  s5orBs&^3a  is  to 
<»(  ieCMo  of  <»t&|Aiy]kt  froa  the 

|^.'.t»54  a&.l  tCi^cr  a^n^  T«lativ<e  to  iht 
}/ju.v^«'  ',!.«UB;,  ]Mr>l  BcC  pTiwiitgedf ;  l^ff, 
X  Cor-  v>iA>  r.  Be::,  L.  E.  1  C.  P.  D.  471  (»«- 
».v^>*acy>&  or  tijt  nrprewnUtave  of  a  third  pcr- 
•Mb  to  tfie  fAa^iiifB  lol^ior,  held  pnTueeed* 
Ok  tA«  irrv:;£pl  u.at '  *  documents  obuuxked  bv  a 
fartj  or  ku  ioi;vitor  with  a  view  to  and  is  ooo- 
Utx.f«uioa  of  utij^tion  dtfaer  pndiiig  or  aouci* 

r«*l,  ««  pr7t«ru4  "  ;  1%7«,  Paoey  ».  R.  Co., 
IL  i  Kx'L,  D.  440  'refKHt  of  the  Mea^Mai'M 
■M^l^':a«  «>&.'j>^,  made  aft«r  daim  filed  bat  hdan 
aeti/A  r.««>iin:it,  and  b«Kd  oo  an  inapection  eon* 
mtit^  Vi,  ^Id  fthriltgnA, ;  1879,  Andnwn  v. 
Bank,  L.  B.  2  Oi.  D.  644,  647  Jeael,  M.  B.  ; 
nfwrt  bj  tb«  d^ndant'a  agnit,  to  tlie  defend- 
aat«  at  tli«  latter'a  rerjoest,  without  anj  anggea- 
tioD  to  tlM;  formcrr  that  it  was  for  aabauanon  to 
a  Itf^fl  ^rwrr,  held  not  fvirllegvi  ;  appfored 
on  appeal ;  iUpm  a.  Gibba  repa  iiated ;  L.  J, 
ianea  de>f;lared  that  ail  that  had  been  written 
aa  to  the  reaaon  for  the  fvirilege  woald  be 
**  poenJe  non«mae  if  th«te  had  been  that  law 
«  .  .  that  any  c/joimoDication  made  by  a  paraon 
with  a  view  to  iicieation,  whoever  the  perion  ia» 
mn«t  be  protected '  ;  L.  J.  Mirlliah  discriminated 
between  information  from  the  drfendant'a  own 
a^raity  au  here,  and  infonuatton  from  indifferent 
penona  aa  prottpectire  witnesKs; ;  1877,  Friend 
V,  R,  (>>.,  L.  E.  2  Exch.  D.  437  (report  of  a  medi- 
cal man,  examining  an  injared  plaintiff  under  an 
order  of  Court  obtained  fajr  the  defendant,  held 
pririleged,  aa  being  made  for  the  information  of 
their  aolicitor) ;  1878,  The  Theodore  Komer, 
L.  E,  3  P.  D.  162  (reporta  of  aarreyora  of  ahip- 
ping,  made  to  the  plaintiff  in  order  to  prepare 
for  making  a  claim  against  the  ship  for  an  in- 
jury  to  goorU,  held  pririleged) ;  1878,  South- 
wark  k  V.  W.  Co.  v.  Quick,  Lu  E.  3  Q.  B.  D. 
315  ^cited  ante,  §  2318) ;  1881,  Wheeler  v.  ho- 
Marchant,  L,  E.  17  Ch.  D.  675,  681  (docnments 
by  thirrl  persona  are  protected  "where  they 
have  come  into  ezistenoe  after  litigation  com- 
menced or  in  contemplation  and  when  they  haye 
been  ma/le  with  a  riew  to  such  litigation,  either 
for  the  purpose  of  obtaining  advice  as  to  such 
litl^^^tion  or  of  obtaining  evidence  to  be  used  in 
sued  litigation  or  of  obtaining  information  which 
might  hUd  to  the  obtaining  of  such  evidence  "  ; 
but  not,  as  here,  a  report  from  a  aurveyor  aa  to 
the  atate  of  pro[ierty,  asked  by  the  solicitor  aa 
preliminary  to  legal  advice,  but  not  with  refer- 
ence to  litigation  or  actual  dispute ;  in  i^ort, 
that  "communications  between  a  solicitor  and 
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LftO,  L.  E.  S  Ch.  D.  S^T.  402.  407.  27  id.  1, 
2S;  a.  c.  am  appeal,  LytSl  v.  KcBBedv,  L.  R. 
9  App.  Caa.  §L  87,  »3  the  pntr  s  kBowiedga 
crhbM^,  derivBd  frism.  wtinga  baiaf  of  fiKtaor 
other  report  of  bett  aaoataiBed  fay  tlw  solidtar 
aad  famiihed  to  the  partr,  head  pnTil^ged  ; 
"  aa  aooB  aa  jam  aay  that  the  mitiralar  pnB- 
iBB  are  privfi^^  and  protBCtBd,  iK  fiaelows  that 
the  mere  optnioii  and  belief  of  the 
thoae  prcmisea  ahoojd  be 
teeted  also  ** ;  **a 
vpon  to  atate  what  hia  bebef  ia,  famided 
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ant,  "at  the  insrigarinn  of  a 
the  porpoK  of  delSeDding  hiaadf 
daunanta,"  and  placed  in  hia  aolicitor's  handa^ 
are  privileged ;  "  a  eoUertioB  of  leeoida  any  ha 
the  lesolt  of  proffwinnsl  knowledge  reaeaidi 
and  akill ;  .  .  .  it  ia  the  aolieitar^a  mind,  if  that 
be  80,  which  haa  aelected  the  matetiala ;  .  .  • 
yon  cannot  have  diaelosnre  o€  then  witboat  aak- 
ing  for  the  key  to  the  labor  whidi  the  aolidtor 
haa  bsstowed  in  obtaining  them  ** ;  here,  eopica 
of  burial  oertificatea  and  other  laeorda,  of  in- 
acriptiona  on  tombstones,  and  photosrapha  of 
hooaes,  were  held  privileged);  1885,  Peaioe  v. 
Foster,  L.  E.  15  Q.  B.  D.  114, 118  (docnments 
"  bioogfat  into  existence  for  the  pnipoeea  or  in 
the  conrae  of  oommnnicatioaa  between  aolicitor 
and  client "  held  privileged) ;  1884,  Bristol  v. 
Coz,  L.  E.  26  Ch.  D.  67^  682  (reports  by  com- 
mitteea  of  the  corporation,  made  in  contempla- 
tion of  and  reference  to  the  litigation  in  hand, 
held  privileged  ;  "  this  corporation  cannot  in  its 
corporate  capacity  eiUier  uiink  or  write  or  act 
except  by  certain  machinery  which  ia  ao  to 
apeak  extraneous  of  itself  **) ;  1885,  Eawstone 
V.  Preston  Ca  30  id.  116  (shorthand  notes  of 
evidence  and  speeches  at  a  prior  arbitration  on 
another  matter  between  the  same  parties,  held 
not  privileged) ;  1886,  Chadwick  v.  Bowman, 
L.  E.  16  Q.  a  D.  561  (cited  mUe,  $  2318) ; 
1887,  Eobson  v.  Worswick,  L.  E.  38  Ch.  D.  370 
(ahorthand  notes  taken  by  the  defendants,  in 
prior  litigation  between  the  defendants  and  other 
persons,  held  not  privUeged,  becanae  taken  in 
open  court) ;  1887,  Toung  o.  Holloway,  L.  E. 
12  P.  D.  167  (letters  sent  to  the  client  by  third 

Sersons  to  be  communicated  to  her  solicitor  to 
elp  the  cause,  held  privil^ed ;  also  anonymous 
letters  sent  to  the  solicitor, "  with  a  view  to  the 
conduct  of  the  actum,"  bat  not  on  his  expreav 
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other  hand,  in  applying  the  rule  of  discovery  exempting  prospective  witnesses* 
statements  {anUy  §  2318,  l\  the  more  clearly  the  person  is  an  indifferent 
witness,  the  more  plain  is  the  exemption  from  discovery ;  while  the  more 
marked  his  capacity  as  a  mere  agent  of  the  party,  the  plainer  the  liability  to 
disclose.  The  two  principles  thus  pull  in  opposite  directions.  What  helps 
to  apply  the  one  exemption  will  tend  to  disfavor  the  other.  Whether  the 
judicial  intention  is  to  invoke  the  one  or  the  other  is  not  always  plain  to  see. 
A  ruling  which  is  sound  enough  from  the  one  point  of  view  would  be  unsound 
from  the  other;  and  it  becomes  difficult  to  determine  whether  the  ruling 
harmonizes  or  conflicts  with  either  principle.^ 

(2)  Furthermore,  under  both  of  these  principles,  the  circumstance  that 
litigation  has  begun,  or  not,  is  commonly  important  That  is,  whether  under 
the  one  principle  (the  exemption  from  discovery)  the  person  is  to  be  deemed 
to  have  written  as  prospective  witness  will  often  be  determined  by  the  cir* 
cumstance  that  litigation  has  b^un  or  not ;  and  whether  under  the  other 
principle  (the  privilege  for  communications  to  an  attorney)  he  is  to  be 
deemed  to  have  written  as  the  client's  agent  for  communication  to  the 
attorney,  will  also  often  be  dependent  on  the  same  circumstance.  But,  on 
the  other  hand,  the  privilege  at  large  was  (in  England)  until  1870  in  a  state 
of  controversy  involving  the  very  same  circumstance  (ante,  §  2294),  i.  e. 
whether  the  privilege  was  restricted  to  litigious  communications  or  not. 
Thus  the  rulings  which  helped  to  repudiate  that  restriction  for  the  privi- 
lege at  large  helped  at  the  same  time  to  confuse  the  discussion  of  it  in  its 
present  relation  to  the  boundaries  of  ordinary  discovery.' 


request  or  inqmiy ;  Bowen,  L.  J.,  thought  that 
the  solicitor's  employment  was  an  implied  inyi- 
tation  on  his  client's  behalf  to  sena  informa- 
tion); 1898,  Learoyd  v.  Halifax  J.  S.  B.  Co., 
1  Ch.  687  (shorthand  writer's  notes  of  a  private 
examination  of  witnesses  by  the  solicitor,  at  the 
instance  of  the  plaintiff^  a  trustee  in  bankniptcy, 
with  a  view  to  possible  litigation,  held  privi- 
leged ;  Anderson  v.  Bank  and  Wheeler  v.  Le- 
Marchant  discussed) ;  1895,  Be  Strachan,  1  Ch. 
489,  444  (the  privilege  does  not  extend  to  docu- 
ments filed  with  a  master  in  lunacy) ;  1898, 
Calcraft  v.  Quest,  1  Q.  B.  769  (documents  pre- 
pared for  former  litigation  over  the  same  ri^nts, 
privileged ;  *'  Wheekr  v,  Lelfarchant  was  rif^ht, 
and  Minet  v,  Morgan  [on^,  §  2294]  was  right 
too") ;  1900,  Ainsworth  v.  Wilding,  2  Ch.  816, 
822  (notes  made  by  a  solicitor  pending  suit ; 
opinion  not  clear) ;  1900,  R^  v,  BuUivant,  2 
Q.  B.  163  (Wheeler  v.  LeMarchant  followed). 

Canada:  B,  C. :  1896,  Van  Volkenburg  v. 
Bank  of  B.  N.  A.,  6  Br.  C.  4  (letters  between 
bank  managers ;  Anderson  v.  Bank,  auprOf  fol- 
lowed) ;  OtU.  :  1875,  Toronto  G.  R.  Co.  v,  Tay- 
lor,  6  Out.  Pr.  227  (expert  opinions  on  a  patent, 
not  procured  in  contemplation  of  the  present 
litigation,  not  privileged) ;  1876,  Merchants' 
Bank  v,  Mofiatt,  ib.  848  (correspondence  between 
the  plaintijETs  agents,  written  at  the  advice  of  the 
solicitor,  held  privileged) ;  1888,  Guelph  C.  Co. 
V,  Whitehead,  9  id.  609  (documents  procured  by 


the  defendant's  solicitor  from  third  persons,  for 
use  in  the  cause,  held  privileged) ;  1883,  Canada 
C.  R.  Co.  V,  M'Laren,  8  Out.  App.  564  (railway 
engine-driver's  report  in  a  repairs-book  ;  ques- 
tion not  decided) ;  1887,  Betts  v.  Grand  Trunk 
R.  Co.,  12  Out.  Pr.  86,  684  (report  of  an  inves- 
tigation  made  by  the  defendant's  officers  imme- 
diately after  the  accident,  held  not  privileged  ; 
foUowing  Wheeler  V.  LeMarchant,  supra) ;  1892, 
Donahue  v.  Johnston,  14  id.  476  (correspond- 
ence between  the  defendant  and  a  third  per- 
son, written  at  the  advice  of  the  defendant's 
solicitor  to  obtain  information,  after  litigation 
threatened  by  the  plaintiff,  held  privileged) ; 
1896,  Hunter  v.  Grand  Trunk  R.  Co.,  16  id.  385 
(similar  reports,  made  for  the  benefit  of  the  de- 
fendant's solicitor  in  the  suit,  held  privileged) ; 
1902,  Piatt  9.  Buck,  4  Out.  L.  R.  421  (letters 
between  P.  and  his  attorney,  given  to  the  de- 
fendant by  P.  's  executor,  and  plaintiff  and  de- 
fendant both  claiming  title  under  P.  ;  held  not 
privileged). 

*  The  cases  of  Storey  v.  Lord  Lennox,  Mac- 
kenzie V.  Yeo,  London  Gaslight  Co.  v,  Chelsea, 
Ross  V.  Gibbe,  Woolley  «.  R.  Co.,  and  Anderson 
V,  Bank,  supra,  illustrate  this. 

'  Balguy  9.  Broadhurst,  Goodall  v.  Little, 
Cossey  v,  R.  Co.,  Anderson  v.  Bank,  and  Wheeler 
V.  LeMarchant,  supra,  illustrate  this.  As  late 
as  1898,  an  English  judge  (in  Calcraft  v.  Guestv 
supra)  thought  it  worth  while  to  explain  that 
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(3)  Finally,  the  proper  limits  of  the  principle  of  agents'  communications 
(ante,  §  2317)  are  withal  apparently  too  intricate  to  permit  of  a  definite 
rule  which  will  solve  all  concrete  cases.  In  1835,  in  Curling  t;.  Perring,  the 
Master  of  the  Rolls  applies  the  privilege  to  a  solicitor's  correspondence  with 
a  witness ;  in  1841,  in  Mackenzie  v.  Yeo,  the  contrary  is  done ;  forty  years 
later,  in  Anderson  v.  Bank  and  Wheeler  v.  LeMarchant,^  the  same  inconsist- 
ency prevails,  and  the  line  between  a  mere  witness  and  an  agent  of  the  so- 
licitor appears  to  be  ignored.  Young  v.  HoUoway  and  Learoyd  v.  Halifax  Co., 
ten  years  later,  leave  the  distinctions  still  unsatisfactory.  Certainly,  the 
exact  bearings  and  effect  of  all  the  different  principles  involved  have  not  yet 
been  clearly  stated  by  any  judge.  Whenever  such  a  statement  shall  have 
been  made  and  generally  sanctioned,  the  proper  course  will  be  to  leave  its 
application  to  the  trial  judge.  As  it  is,  the  long  series  of  reported  precedents 
has  accomplished  little  in  the  way  of  definition. 

In  the  United  States,  it  is  noticeable  that  these  bearings  of  the  privilege 
have  received  very  little  development,  —  probably  in  part  for  the  reasons 
elsewhere  noted  (ante,  §  2294).^ 

§  2320.  Commanioationfl  by  the  Attorney  to  the  Client.  That  the  attorney's 
communications  to  the  client  are  also  within  the  privilege  was  always  assumed 
in  the  earlier  cases,^  and  has  seldom  been  brought  into  question.^  The  reason 
for  it  is,  not  any  design  of  securing  the  attorney's  freedom  of  expression,  but 
the  necessity  of  preventing  their  use  as  constituting  admissions  of  the  client 
{ante,  §  1071),  or  as  leading  to  inferences  of  the  tenor  of  the  client's  communi- 
cations, —  although  in  this  latter  aspect,  being  hearsay  statements,  they  could 
seldom  be  available  at  all  (ante,  §  1063). 


6.    "Are  at  hlB  instance  permanently  protected" 

§  2321.  Privilege  is  the  Client's,  not  the  Attorney's,  nor  the  Party's ;  Who 
may  Claim.  Under  the  original  theory  of  the  privilege,  it  was  the  attorney's, 
not  the  client's  (ante,  §  2290).     But  under  the  modem  theory  (ante,  §  2291), 


*' Wheeler  v.  LeMarchant  waa  right,  and  Minet 
V,  Morgan  [ante,  §  2294]  was  right  too." 

*  The  proposition  or  Jessel,  M.  R.,  that  for 
third  persons  communications  to  solicitors  the 
test  is  whether  they  are  made  after  litigation 
begun  or  contemplated  seems  nnsound ;  for  it 
ignores  the  necessity  of  a  reqaest,  implied  or 
expressed,  sufficient  to  make  the  person  -the 
solicitor's  agent ;  compare  Young  v.  HoUoway. 

•  1880,  Pulford's  Appeal,  48  Conn.  247,  249 
(bill  of  particulars,  prepared  for  the  party  by  0., 
and  handed  by  him  to  the  attorney  ;  O.  and  the 
narty  held  compellable  to  produce  it) ;  1877, 
Williams  v.  Young,  46  la.  140,  143  (attorney 
not  privileged  as  to  his  deposit  of  the  client's 
money  with  a  third  person) ;  1901,  State  v. 
Herbert,  63  Kan.  516,  Q6  Pac.  237  (testimony 
by  a  witness  in  the  county  attorney's  hearing  is 
not  privileged) ;  1874,  Be  Aspinwall,  7  Ben.  438 
(the  privilege  extends  to  information  received 
on  benalf  of  the  client  from  i)erson8  to  whom 


the  client  has  referred  the  attorney  for  such 
information) ;  1898,  Lalance  ft  6.  M.  Co.  v, 
Haberman  M.  Co.,  87  Fed.  563  (while  commn- 
nications  with  a  witness  are  not  privileged,  a 
scientific  expert  engaged  to  help  in  presenting 
the  case  is  m  effect  an  assistant  counsel ;  and 
the  privilege  exists  for  communications  between 
legal  counsel  and  himself,  so  long  as  he  does 
not  become  a  witness ;  the  opinion  clearly  ex- 
plains the  reasons) ;  1899,  Hartness  v.  Brown, 
21  Wash.  656,  69  Pac.  491  (deed  by  W.  to  the 

Slaintiff;  W.  consulted  an  attorney  about  the 
eed,  and  the  attorney  sent  for  the  plaintiff; 
communications  by  the  plaintiff  excluded,  be- 
cause made  to  W.  s  attorney  about  a  matter  of 
joint  interest). 
^  ArUe,  §  2294. 

'  1840,  Jenkinson  v.  Andrews,  5  Blackf.  465 
(whether  the  attorney  had  informed  the  client 
of  the  meaning  of  an  affidavit,  held  privileged). 
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it  is  plainly  the  client's^  not  the  attorney's ;  and  this  is  now  a  commonplace, 
never  disputed. 

But  it  is  as  client,  not  as  party  to  the  cause,  that  he  is  entitled ;  for  the 
reason  of  the  privilege  applies  to  all  clients  as  such,  whether  or  not  they  are 
parties  when  the  disclosure  is  sought  from  them.  Hence,  the  privilege 
equally  forbids  disclosure  by  the  attorney  of  a  client  not  in  any  way  concerned 
in  the  cause.^  Conversely,  when  the  client  is  not  a  party,  then  on  general 
principles  {aidte,  §  2196)  the  party  cannot  invoke  the  privilege  ;^  and,  if  the 
privilege  is  erroneously  refused^  the  party  cannot  appeal  on  the  ground  of 
this  error.' 

§  2322.  Inference  from  Claim  of  Privilege;  Judge  to  determine  Privilege. 
If  a  client-party  cltdms  the  privilege,  tm?  infererice  should  be  drawn  against 
him  as  to  the  unfavorable  nature  of  the  information  sought.^  What- 
ever the  reasoning  may  be  for  other  privileges  {ante,  §§  2243,  2272),  it  is 
plain  that  here  the  drawing  of  such  an  inference  would  virtually  disclose 
the  communication,  and  it  is  this  very  disclosure  against  which  the  priv- 
ilege protects. 

The  claim  of  privilege  being  made,  the  trial  judge  determines  whether 
the  facts  justify  the  allowance  of  the  claim.^  This  follows  from  the  general 
principle  of  the  judicial  function  (jpost^  §  2550).  Its  application  is  usually 
of  no  difficulty,  except  sometimes  in  determining  what  weight  to  give  to  the 
party's  oath  in  answering  a  bill  of  discovery.' 

§  2323.  Protection  contlnnes,  though  Relation  of  Client  and  Attorney  be 
ended.  The  subjective  freedom  of  the  client,  which  it  is  the  purpose  of  the 
privilege  to  secure  {ante,  §  2291),  could  not  be  attained  if  the  client  under- 


^  1792,  Wilson  ».  Rastall,  4  T.  R.  768,  760, 
per  Bailer,  J. ;  1811,  R.  v.  Withers,  2  Gamp. 
578,  L.  C.  J.  EUenborou^h  (communications  by 
a  third  person,  privileged,  ''although  he  be  not 
in  any  snape  before  the  court ")  ;  1848,  Bank  of 
Utica  v..  Mersereau,  8  Barb.  Ch.  528,  596  ;  1880, 
Bacon  v,  Frisbie,  80  N.  Y.  894,  400  (nor,  when 
the  client  objects,  can  the  communication  be 
disclosed  under  instractions  to  use  it  only 
against  a  party  not  the  client) ;  1876,  Bowers  v. 
,  State,  29  Oh.  St.  542,  546  (prosecutrix  in  a 
rape  case,  held  privileged  as  to  consultations 
with  her  attorney). 

>  1826,  Merle  o.  Moore,  2  0.  &  P.  275  (Best, 
O.  J. ;  action  by  an  assignee  in  bankruptcy 
against  the  debtor's  fraudulent  vendee  ;  the 
bankrupt's  attorney  being  called  by  the  plain- 
tiff, it  was  held  that  the  defendant  could  not 
invoke  the  privilege,  since  the  bankrupt  alone 
could  object) ;  1899,  McOooe  o.  R.  Co.,  173 
Mass.  117,  58  N.  £.  188  (counsel  may  not  object 
for  the  party,  even  where  the  client  is  the  party 
in  the  case) ;  1890,  Dowie's  Estate,  185  Pa.  210, 
19  Atl.  986  ('*  It  is  the  privilege  of  the  client  to 
object,  and  not  of  a  stranger,  ^hough  he  be  the 
party  to  the  cause,]  even  if  the  testimony 
objected  to  was  a  privileged  communication  "). 
C(nUra:  1880,  Bacon  v.  Frisbie,  80  N.  Y.  894, 
401. 


For  this  general  principle  aa  applicable  to  all 
privileges,  see  ante,  §  2196. 

»  1847,  Weeks  r.  Argent,  16  M.  &  W.  817, 
per  Parke,  B.  Cowtra :  1884,  State  v.  Barrows, 
52  Conn.  828,  826.  Compare  the  cases  cited 
anU,  §  2196. 

*  1864,  Lord  Chelmsford,  in  Wentworth  v. 
lil^d,  10  H.  L.  C.  591.  Contra:  1899,  McCooe 
17.  R.  Co.,  178  Mass.  117,  58  N.  E.  188. 

s  1895,  McDonald  v,  McDonald,  142  Ind.  55, 
41  N.  £.  842 ;  1901,  Press  Publishing  O).  t;. 
Leflferts,  67  N.  J.  L.  172,  50  Atl.  842 ;  1901, 
People's  Bank  v.  Brown,  50  C.  C.  A.  411,  112 
Fed.  652  (and  the  witness  ma^  '*by  way  of  pre- 
liminary investigation  be  subjected  to  such  in- 
terrogation  as  may  be  necessary  "). 

»  1858,  Volant  w.  Soyer,  18  C.  B.  231  (the 
attorney's  statement  that  a  document  is  privi- 
leged should  ordinarily  suffice);  1881,  Lyell  v. 
Kennedy,  L.  R.  27  Ch.  D.  1,  21  (per  Cotton, 
L.  J.  ;  in  answers  to  interrogatories  of  discovery, 
"the  Goxxxi  must  be  satisfied,  clearly  satisfied, 
either  from  admissions  or  from  other  documents, 
that  the  oath  of  the  defendant  by  which  he 
claims  his  protection  cannot  be  really  available 
for  the  purpose  for  which  he  puts  it  forward  ") ; 
1842,  Reynolds  v.  Rowley,  8  Rob.  La.  201,  204 
(the  Court  may  refuse  to  accept  the  attorney's 
statement). 
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stood  tliaty  wheo  the  idation  ended,  or  even  after  the  dient^s  death,  the 
attorney  could  be  compelled  to  disclose  the  confidences ;  for  there  is  no  limit 
of  time  beyond  which  the  disclosures  might  not  be  used  to  the  detriment  of 
the  client  or  of  his  estate.  It  has  therefore  never  been  questioned,  since  the 
domination  of  the  modem  theoiy,^  that  the  privilege  continues  even  after 
the  end  of  the  litigation  or  other  occasion  for  l^al  advice,' and  even  after  the 
death  of  the  clients  It  follows,  also,  on  another  aspect  of  the  principle 
(po9t,  §  2324),  that  even  after  the  death  of  the  attorney  the  client  could  not 
be  compelled  to  disclose  the  communications.  The  doctrine  of  yniiver  belongs 
in  another  place  (pott,  §  2327). 


7.    "Rom  disclosiire  bj  Irimsalf  or  bj  tiia  lagal  adviMr" 

§  2324  Tmtimaaj  hj  tiia  dient  or  the  Attoniej.  The  privilege  being  for 
the  protection  of  the  client  in  his  subjective  freedom  of  consultation  {anU, 
§§  2291,  2321),  it  would  plainly  be  defeated  if  the  disclosure  of  the  confi- 
dences, though  not  compellable  from  the  attorney,  was  still  obtainable  from 
the  client.  Accordingly,  under  the  modem  theory,^  it  has  never  been  doubted 
that  the  client's  own  testimony  is  equally  privil^ed.' 

That  the  attorney  himself  is  prohibited,  whether  he  is  willing  or  not,  is  of 
course  the  fundamental  assumption  of  the  modem  theory.' 

§  2325.  Indirect  Diicloaiire  by  the  Attorney.  Clearly  the  privilege  could 
not  permit  an  evasion  by  receiving  the  voluntary  extrajudicial  disclosures  of 
the  attorney.  Supposing  them  to  be  somehow  admissible  in  spite  of  the 
Hearsay  rule,  they  would  be  equally  a  violation  of  the  privilege  with  his 
voluntary  disclosures  on  the  stand.  If  his  disclosure  has  taken  the  form  of 
handing  a  confidential  document  to  a  third  person,  the  objection  is  equally 
forcible  and  the  question  is  not  complicated  with  the  Hearsay  rule.  On  the 
other  hand,  the  attorney  must  be  credited  with  some  authority  for  nego- 
tiating with  the  opposing  party,  and  in  the  course  of  such  n^otiations  it 
becomes  necessary  to  make  communications  and  to  deliver  documents  or 
copies  which,  apart  from  the  rule  as  to  compromise-admissions  (ante,^  1061), 
may  afterwards  with  propriety  form  the  subject  of  proof  as  part  of  the  trans- 
actions between  the  parties ;  indeed,  to  refuse  to  examine  them  would  often 


^  Under  the  original  theory,  as  already  no- 
ticed in  §  2290,  the  privilege  might  be  thought 
to  end  with  the  ending  of  the  relation. 

*  1815,  Cholmondeley  v.  Clinton,  19  Yes. 
Jr.  261,  268,  per  L.  ('.  Eldon  ;  1878,  Bullock  o. 
Cony,  L.  R.  8  Q.  B.  D.  356  ("The  rule  is,  once 
privileged,  always  privileged  *') ;  1885,  Pearce 
V.  Foster,  L.  R.  15  id.  114,  118  ;  1899,  Struck- 
meyer  r.  Umb,  75  Minn.  866,  77  N.  W.  987. 

The  doctrine  of  waiver  is  examined  post, 
{2327. 

For  the  question  of  professional  ethics, 
whether  an  attorney  will  oe  restrained  from 
going  over  to  the  service  of  the  opponent,  see  the 
following:  1815,  Earl  Cholmondeley  v.  Lord 
Clinton,  19  Yes.  Jr.  261,  and  notes  to  Sumner's 


edition ;  1821,  Beer  o.  Ward,  1  Jac.  77  ;  1821, 
Brinheno  v.  Thorp,  ib.  300. 

^  But  not  under  the  earlier  'theory :  anU^ 
§2290. 

<  1898,  Birmingham  R.  &  S.  Co.  v.  Wild- 
man,  119  Ala.  547,  24  So.  548 ;  1877,  State  v. 
White,  19  Kan.  445  ;  1856,  Hemenway  v.  Smith, 
28  Yt.  701,  707  ;  and  the  cases  cited  anU^ 
§  2319,  assume  this. 

'  Distinguish  the  question  whether  it  is 
allowable  for  him  to  testify,  at  the  client's 
request,  on  behalf  of  the  client  {ante,  {  1911). 
In  the  Geoigia  Code  that  Question  and  tho 
present  privilege  are  confuseoly  dealt  with  in 
the  same  pangmph. 
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be  to  sanction  the  breaking  of  faith  with  the  opponent.  How  can  these 
opposing  considerations  be  reconciled  ? 

The  judicial  rulings  are  in  confusion,  and  no  clear  appreciation  of  the  sig- 
nificance of  the  dilemma  is  shown.^  The  following  distinctions  may  perhaps 
furnish  a  solution :  (1)  Since  the  attorney  has  implied  authority  from  the 
client  (ante,  §  1063)  to  make  admissions  and  otherwise  to  act  in  all  that 
concerns  the  management  of  the  cause,  all  disclosures  (oral  or  written) 
voluntarily  made  to  the  opposing  party  or  to  third  persons  in  the  course  of 
negotiations  for  settlement,  or  in  the  course  of  taking  adverse  steps  in  litiga* 
tion  (e.  g.  in  serving  notices),  are  receivable,  as  being  made  under  an  implied 
authority  to  disclose  the  confidences  when  necessary  in  the  opinion  of  the 
attorney ;  unless  it  appears  that  the  attorney  has  acted  in  bad  faith  towards 
the  client.  (2)  All  other  vohmtary  disclosures  are  inadmissible,  except  so 
far  as  the  special  circumstances  show  an  implied  authority  of  disclosure  from 
the  client  over  and  above  the  general  authority  to  conduct  litigation.  (3)  All 
involuntary  disclosures,  in  particular,  through  the  loss  or  theft  of  documents 
from  the  attorney's  possession,  are  not  protected  by  the  privilege,  on  the  prin- 
ciple (^post,  §  2326)  that,  since  the  law  has  granted  secrecy  so  far  as  its  own 
process  goes,  it  leaves  to  the  client  and  attorney  to  take  measures  of  caution 
sufficient  to  prevent  the  overhearing  of  third  persons ;  and  the  risk  of  insuf- 
ficient precautions  is  upon  the  client.  This  principle  applies  equally  to 
documents. 

§  2326.  Third  Persona  Overhearing.  The  law  provides  subjective  freedom 
for  the  client  by  assuring  him  of  exemption  from  its  processes  of  disclosure 
against  himself  or  the  attorney  or  their  agents  of  communication.  This 
much,  but  not  a  whit  more,  is  necessary  for  the  maintenance  of  the  privilege. 
Since  the  means  of  preserving  secrecy  of  communication  are  entirely  in  the 
client's  hands,  and  since  the  privilege  is  a  derogation  from  the  general  testi- 
monial liability  and  should  be  strictly  construed,  it  would  be  improper  to 


^  England:  1883,  Cocks  v,  Nash,  6  C.  &  P. 
154  (a  deed  was  not  nrodacible,  being  in  a  trus- 
tee's hands  for  the  plaintiff  and  therefore  privi- 
leged ;  but  a  copy  furnished  by  the  trustee  to 
the  defendant  and  proved  correct  by  the  trustee 
was  admitted) ;  1842,  Lloyd  v.  Mostyn,  4  Dowl. 
Pr.  N.  8.  476  (the  attorney  refusine  to  produce 
by  claim  of  privilege,  proof  was  flowed  by  a 
copy  already  made  by  the  attorney  and  furnished 
to  the  opponent  under  a  judge's  order  ;  aemhle^ 
Parke,  B.,  declared  the  same  rule  applicable  to 
a  copy  of  a  document  stolen  from  the  attorney) ; 
1852,  Enthoven  v.  Cobb,  17  Jur.  81  (communi- 
cation of  a  privileged  document  to  another  party 
and  a  solicitor,  having  a  common  interest,  held 
"  not  made  to  allow  an  unlimited  communica- 
tion ") ;  1868,  R.  V.  Leverson,  11  Cox  Cr.  152 
(letter  to  the  prosecutrix'  attorney,  comiug  some- 
how to  the  hands  of  the  defendant's  attorney, 
not  allowed  to  be  read) ;  1880,  B.  v.  Downer, 
14  id.  486,  487  (solicitor's  letter  to  a  railway 
company,  making  claim  for  lost  articles,  held 
not  privileged  as  involving  facts  communicated 


in  confidence) ;  1898,  Calcraft  v.  Guest,  1  Q.  B. 
759  (copy  of  a  privileged  document  obtained 
by  accidental  transfer  of  possession,  admitted) ; 
United  States:  1899,  Southern  R.  Co.  v.  White, 
108  6a.  201,  83  S.  £.  952  (letter  to  a  party's 
attorney,  handed  by  the  latter  to  the  opponent's 
attorney,  excluded) ;  1887,  Tays  v.  (5arr,  37 
Kan.  141,  14  Pac.  456  (letter  from  a  client  to 
the  attorney,  produced  by  a  third  person,  held 
not  privileged) ;  1892,  Liggett  r.  Olenn,  2  C.  C. 
A.  286,  51  Fed.  381,  4  U.  S.  App.  438,  472 
(the  communication  being  a  letter  or  other  writ- 
ing, although  it  may  pass,  by  loss  or  otherwise, 
into  a  thinf  person's  or  the  adversary's  hands,  it 
cannot  be  used) ;  1888,  Hicks'  Estate  v.  Blan- 
chard,  60  Vt.  673, 15  Atl.  40 1  ^action  on  a  note  ; 
the  defendant  not  allowed  to  use  a  copy  of  the 
spcifications  of  claim  obtained  from  the  plain- 
tiff's attorney).  In  Perry  v.  State,  4  Ida.  224, 
88  Pac.  658  (1895),  where  the  attorney's  excla- 
mation, when  found  digging  up  money,  ''That 
is  my  client's  money,"  was  admitted  as  ''part 
of  an  act,"  the  opinion  is  confused  and  useless. 
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extend  its  prohibition  to  third  persons  who  obtain  knowledge  of  the  com- 
munications. One  who  overhears  the  communication,  whether  with  or  with- 
out the  client's  knowledge,^  is  not  within  the  protection  of  the  privilege.^ 
The  same  rule  ought  to  apply  to  one  who  surreptitiously  reads  or  obtains 
possession  of  a  document  in  original  or  copy  (ante,  §  2325). 

8.    "Bxoept  the  client  waive  the  protection.'' 

§  2327.  Waiver  in  general ;  Voluntary  Testimony  aa  a  Waiver.  The  privi- 
lege is  designed  to  secure  the  client's  confidence  in  the  secrecy  of  his  com- 
munications (au^e,  §  2291)  ;  hence,  the  privilege  is  not  violated  by  receiving 
such  disclosures  as  the  client  by  his  own  will  permits  to  be  made.  There  is 
no  analogy  whatever  between  a  rule  of  conditional  exclusion  in  the  nature 
of  privilege  (arUe,  §  2196)  and  an  absolute  rule  of  disqualification  (ante, 
§  477).  Yet  the  common  juxtaposition  of  the  two  classes  of  rules  in  statu- 
tory enactments  —  due  in  part  to  the  indiscriminate  use  of  the  term  "  com- 
petent/' long  ago  denounced  by  Bentham  —  has  from  time  to  time  made  it 
necessary  for'the  Bench  to  correct  this  elementary  misunderstanding  on  the 
part  of  the  Bar.  In  respect  to  the  present  privilege,  it  has  always  been 
recognized  that  a  waiver  may  be  made ;  ^  although  only  since  the  domination 
of  the  modern  theory  (ante,  §  2290)  has  it  been  perfectly  plain  that  the 
waiver,  like  the  privilege,  belongs  solely  to  the  client  (ante,  §  2321),  and  not 
to  the  attorney.^ 

What  constitutes  a  waiver  by  implication  ?  Judicial  decision  gives  no  clear 
answer  to  this  question.^    In  deciding  it,  regard  must  be  had  to  the  double 

^  The  fallacious  distinctiou,  here  sometimes  coarse  cannot  waive  the  disqualification  :  ante, 

taken,  that  when  the  third  person  is  present  to  §  1911. 

the  client's  knowledge,  that  person  may  disclose,  *  In  1816,  in  Fenwickv.  Reed,  1  Meriv.  114, 

but  not  the  attorney,  has  been  already  noticed  122,  L.  C.  Eldon  was  undecided  whether  the 

(ante,  §  2311).  attorney's  executor  could  waive  ;  but  this  doubt 

*  1889,  Cotton  v.  State,  87  Ala.  75,  6  So.  would  not  arise  to-day. 

896  (conversation  between  the  accused  and  his  '  Some  of  the  Codes  cited  ante,  §  2292,  lay 

attorney,  in  the  jailer's  presence,  held  not  privi-  down  a  rule.    Judicial  decisions  are  as  follows : 

leged,  as  to  the  jailer's  testimony) ;  1894,  Den-  Eng. :  1654,  Waldron  v.  Ward,  Style  449  (coun- 

▼er  T.  Co.  v.  Owens,  20  Colo.  107,  125,  36  Pac.  sel  in  the  cause,  being  examined  to  prove  a  death, 

848,  aemble;  1895,  Perry  v.  State,  4  Ida.  224,  was  not  allowed  to  be  examined  by  the  opponent 

38  Pac.  658  (third  person  overhearing)  ;  1885,  on  privileged  matters) ;  1841,  Mackenzie  v,  Yeo, 

State  V.  Sterrett,  68  la.  76,  25  N.  W.  936  (third  2  Curt.  Eccl.  866,  876  (a  direct  examination  to 

Sirson  overhearing);  1859,  Hoy  v.  Morris,  13  matters  within  the  privilege  is  a  waiver  permit- 
ray  519  (a  "mere  bystander,  '  casually  over-  ting  cross-examination  on  those  matters) ;  Can,: 
hearing,  and  not  an  agent  of  the  attorney,  held  1868,  Forsyth  v,  Charlebois,  12  Low.  Can.  Jur. 
not  within  the  privilege ;  good  opinion) ;  1895,  264,  semble  (calling  the  attorney  as  a  witness 
Basye  v.  State,  45  Nebr.  261,  63  N.  W.  811  amounts  to  a  waiver  for  all  matters  touched  on 
(third  person,  known  to  the  client  to  be  pres-  in  the  direct  examination) ;  U.  S.  :  1873,  Row- 
ent) ;  1829,  Jackson  v.  French,  3  Wend.  337  land  v.  Plummer,  50  Ala.  182,  194,  semble  (the 
(third  person  going  with  the  client) ;  1874,  Cary  client's  taking  the  stand,  held  a  waiver  as  to 
V.  White,  59  N.  Y.  336,  838;  1899,  Butler  v,  the  attorney's  testimony  to  those  facts)  ;  1897, 
Fayerweather,  33  C.  C.  A.  625,  91  Fed.  458  Louisville  &  N.  R.  Co.  v.  Hill,  115  id.  384,  22 
(execution  and  contents  of  will).  So.  163  (by  using  the  same  conversation  for  his 
^  1778,  Captain  Baillie's  Trial,  21  How.  St.  own  purposes,  the  client  was  held  to  waive  the 
Tr.  1,  341,  360,  408  ;  1826,  Merle  w.  Moore,  Ry.  privilege)  ;  1855,  Landsberger  u.  Gorham,  6  Cal. 
&  Mo.  390  ;  1883,  Passmore  v.  Passmore's  Es-  450  (direct  testimony  held  on  the  facts  not  to 
tate,  50  Mich.  626,  16  N.  W.  170.  In  Georgia,  amount  to  a  waiver  on  a  certain  subject) ;  1884, 
where  the  attorney  is  disqualified  on  behalf  of  State  v.  Barrows,  52  Conn.  323,  325  (witness* 
the  client,  as  well  as  privileged,  the  client  of  voluntary  testimony  to  a  preliminary  statement 
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elements  that  are  predicated  in  every  waiver,  i.  e.  not  only  the  element  of 
implied  intention,  but  also  the  element  of  fairness  and  consistency.  A 
privileged  person  would  seldom  be  found  to  waive,  if  his  intention  not 
to  abandon  could  alone  control  the  situation.  There  is  always  also  the 
objective  consideration  that  when  his  conduct  touches  a  certain  point  of 
'  disclosure,  fairness  requires  that  his  immunity  shall  cease,  whether  he 
intended  that  result  or  not.  He  cannot  be  allowed,  after  disclosing  as  much 
as  he  pleases,  to  withhold  the  remainder.  He  may  elect  to  withhold  or  to 
disclose,  but  after  a  certain  point,  his  election  must  remain  final  As  a  fair 
canon  of  decision,  the  following  distinctions  may  be  suggested : 

(1)  The  client's  offer  of  his  own  testimony  in  the  cause  at  large  is  not  a 
waiver,  for  the  purpose  either  of  cross-examining  him  to  the  communications 
or  of  calling  the  attorney  to  prove  them ;  otherwise  the  privilege  of  con- 
sultation would  be  exercised  only  at  the  penalty  of  closing  the  client's  own 
mouth  on  the  stand.  (2)  The  client's  offer  of  the  attorney's  testimony  in  the 
cause  at  large  is  not  a  waiver  so  far  as  the  attorney's  knowledge  has  been 
acquired  casually  as  an  ordinary  witness ;  but  otherwise  it  is  a  waiver ;  for, 
considering  that  the  attorney  ought  in  general  not  to  be  used  as  a  witness 
(ante,  §  1911),  the  client  ought  to  be  discouraged  from  utilizing  his  attorney 
in  double  and  inconsistent  capacities,  and  if  he  has  seen  fit  to  furnish  him 
knowledge  as  a  witness,  he  should  deny  himself  the  right  to  invoke  the 
attorney's  function  as  an  adviser.  (3)  The  client's  offer  of  his  ovm  testi- 
mony as  to  specific  facts  about  which  he  has  happened  to  communicate  with 


to  her  attorney,  held  not  a  waiver  for  the  whole 
consultation) ;  1S97,  Takamori  t^.  Kanai,  11 
Haw.  1  (malicious  prosecution ;  advice  of  coun- 
sel as  furnishing  probable  cause ;  the  client's 
calling  the  counsel,  held  a  waiver) ;  1873,  Bigler 
V,  Reyher,  43  Ind.  112  (the  client's  taking  the 
stand,  held  not  to  be  a  waiver,  for  the  purpose 
either  of  calling  the  attorney  or  of  cross-examin- 
ing the  client) ;  1873,  Oliver  v.  Pate,  ib.  132, 
142  (similar ;  but  voluntary  testimony  to  the 
communication  is  a  waiver,  permitting  the  at< 
torney  to  be  called) ;  1874,  Barker  v.  Kuhn,  38 
la.  392,  395,  semble  (like  State  v.  White,  Kan., 
infra) ;  1877,  State  r.  White,  19  Kan.  446,  447 
(tne  client^s  taking  the  stand  is  not  in  itself  a 
waiver  of  the  privilege) ;  1878,  Wilkinsr.  Moore, 
20  id.  638,  640  (same) ;  1869,  Wobum  t^.  Hen- 
shaw,  101  Mass.  193,  200  ("  If  the  client  sees  fit 
to  be  a  witness,  he  makes  himself  liable  to  full 
cross-examination  like  any  other  witness  ") ;  1874, 
Montgomery  v.  Pickering,  116  Mass.  227,  231, 
237  (calling  the  attoniey  in  not  in  itself  a  waiver 
of  the  privilege ;  nor  is  the  client's  own  testi- 
mony) ;  1892,  Blount  v.  Kimpton,  165  id.  378, 
29  N.  E.  590  (same,  on  the  first  point)  ;  1857, 
Alderman  v.  People,  4  Mich.  414,  423  (accom- 
plice taking  the  stand  for  the  State  under  promise 
of  immunity  waives  his  privilege  ;  '*  he  should 
be  allowed  no  privileged  communications  ;  these 
he  has  voluntarily  surrendered  ") ;  1889,  People 
V,  Gallagher,  75  id.  612,  616,  42  N.  W.  1068 
(an  accomplice,  testifying  for  the  State,  waives 


''all  privilege  as  regards  the  crime  in  ques- 
tion ") ;  1890,  State  t^.  Tall,  48  Minn.  276,  45 
N.  W.  449  (the  client's  testimony  to  a  specific 
fact  is  a  waiver  of  the  privilege  as  to  the  com- 
munication of  that  fact  to  his  attorney) ;  1888, 
Jones  V.  State,  66  Miss.  179,  3  So.  379  (taking 
the  stand  is  not  in  general  a  waiver ;  but  here 
an  accomplice,  who  had  become  State's  evidence, 
was  held  to  have  waived  and  to  be  subject  to 
cross-examination  to  his  statements  to  counsel) ; 
1860,  King  v.  Barrett,  11  Oh.  St.  261,  263 
(Code  applied  ;  in  a  civil  case  the  client's  vol- 
untary testimony  is  a  waiver  of  the  privilege 
on  the  same  subject);  1877,  Duttennofer  v. 
State,  34  id.  91  (in  a  criminal  case  the  accused's 
voluntary  testimony  is  not  a  waiver ;  the  Code 
provision  not  being  applicable  to  criminal  coses) ; 
1888,  Hunt  v.  Blackburn,  128  U.  S.  464,  470, 
9  Sup.  126  (privilege  held  waived  by  *'  entering 
npon  a  line  of  defence  which  involved  what 
transpired  between  herself  and  Mr.  W.  [the  at- 
torney] ") ;  1871,  Chahoon  v,  Cora.,  21  Gratt. 
822,  836  (one  of  three  joint  defendants,  by  tak- 
ing the  stand  at  the  instance  of  the  State  and 
testifying  to  a  communication  between  counsel 
and  anouier  defendant,  held  not  to  waive  the 
privilege  by  implication) ;  1881,  Tate  v,  Tate, 
76  Va.  522,  533  (the  client's  testimony,  not  re- 
lating to  the  *' privileged  matter,"  held  not  a 
waiver,  even  where  on  cross-examination  the 
communications  were  testified  to). 


d253 


$2327 


PRIVILEGED  COMMUNICATIONS. 


[Chap.  LXXX 


the  attorney  is  not  a  waiver,  for  the  same  reason  as  in  (1),  supra  ;  bat  his 
offer  of  the  attorneys  testinumy  as  to  such  specific  facts  is  a  waiver,  for  the 
same  reason  as  in  (2),  supra.  (4)  The  client's  offer  of  his  own  or  the  attor- 
ney's testimony  as  to  a  specific  communieatian  to  the  attorney  is  a  waiver  as 
to  all  other  communications  to  the  attorney ;  for  the  privilege  of  secret  con- 
sultation is  intended  only  as  an  incidental  means  of  defence,  and  not  as  an 
independent  means  of  attack,  and  to  use  it  in  the  latter  character  is  to  aban- 
don it  in  the  former.  (5)  The  client's  offer  of  his  own  or  the  attorney's 
testimony  as  to  a  part  of  any  communication  to  the  attorney  is  a  waiver  as 
to  the  whole  of  that  communication,  on  the  analogy  of  the  principle  of 
Completeness  (an^,  §  2113). 

§  2328.  Waiver  by  Joint  ClientB,  Agents,  AMigneaa.  A  waiver  at  one  stage 
of  a  trial  should  be  final  for  all  further  stages ;  ^  and  a  waiver  at  bl  first  trial 
should  suffice  as  a  waiver  for  a  later  trial,  since  there  is  no  longer  any  reason 
for  preserving  secrecy.  Where  the  consultation  was  had  by  several  clients 
jointly,  the  waiver  should  be  joint  for  joint  statements,  and  neither  could 
waive  for  the  disclosure  of  the  other's  statements ;  yet  neither  should  be  able 
to  obstruct  the  other  in  the  disclosure  of  the  latter's  own  statements.' 
Where  the  consultation  was  had  by  an  a^ent  of  the  client,  it  is  ordinarily 
the  client  alone  who  may  waive ; '  but  it  has  been  already  noticed  that  for 
certain  extrajudicial  purposes  the  attorney  himself  must  be  regarded  as  au- 
thorized to  waive  secrecy  on  behalf  of  his  client  {an^e,  §  2325).  Where  the 
client's  interest  has  been  assigned,  it  seems  proper  to  say  that  the  privilege 
is  transferred  to  the  assignee,  for  the  purpose  of  waiver,  so  far  as  the  com- 
munications affect  merely  the  realization  of  the  transferred  interest ;  but  it 
remains  with  the  client  so  far  as  they  affect  any  liability  or  right  remaining 
in  him.* 

§  2329.  "Waiver  by  a  Deceased  Client's  Representative.  That  an  execu- 
tor or  administrator  may  exercise  authority  over  all  the  interests  of  the 
estate  left  by  the  client,  and  yet  may  not  incidentally  have  the  right,  in  the 
interest  of  that  estate,  to  waive  the  privilege  of  concealing  confidential  com- 
munications affecting  it,  would  seem  too  inconsistent  to  be  maintained 
under  any  system  of  law.  It  has,  indeed,  seldom  been  maintained  for  the 
present  privilege ;  but  the  denial  of  this  waiver  in  another  field,  by  some 


^  1902,  Green  v,  Crapo,  181  Mass.  55,  62 
N.  E.  956  (waiver  for  a  hearing  before  the  Probate 
Court  prerents  claim  of  privilege  on  a  hearing 
before  a  Supreme  Court  justice). 

*  There  are  few  rulings  :  1848,  Bank  of  Utica 
».  Mersercau,  8  Barb.  Ch.  528,  596  ("Where  the 
privilege  belongs  to  several  clients,  I  do  not  think 
any  one  of  them,  or  even  a  majority,  contrary  to 
the  expressed  will  of  the  others,  can  waive  the 
privilege  ") ;  1871,  Chahoon  v.  Com.,  21  Gratt. 
822,  836  (0.  J.  S.,  and  R.  S.,  being  jointly  in- 
dicted for  conspiracy,  met  for  consultation  with 
counsel ;  each  had  a  counsel,  bnt  C.'s  was  absent ; 
L.  was  counsel  for  R.  S. ;  at  the  trial,  R.  S. 
having  testified  to  a  statement  of  C.  at  the 
meeting,  0.  called  L.  to  testify  to  C.'s  statement ; 


but  L.  claimed  the  privilege  ;  held,  that  L. 
could  not  testify  without  a  waiver  by  all  three, 
J.  S.  having  in  fact  made  no  waiver ;  this  seems 
unsound). 

>  1891,  Bingham  v.  Walk,  128  Ind.  164,  27 
N.  E.  488  (here  the  ag^nt  was  deceased). 

*  The  few  rulings  on  this  point  do  not  take 
this  distinction :  1881,  Bowman  v.  Norton,  5 
C.  &  P.  177  (similar  facts  to  Merle  v.  Moore, 
§  2321,  supra  ;  Tindal,  C.  J.,  would  not  allow  the 
assignees,  as  such,  to  waive  the  privilege  on  the 
banKrupt's  behalf) ;  1838,  Benjamin  v,  Coventry, 
19  Wend.  353  (waiver  may  be  by  the  client  A, 
even  though  by  assignment  A's  interest  in  the 
cause  has  passed  to  B ;  Bronson,  J.,  diss.). 
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Courts  (post,  §  2391),  demands  here  the  more  emphatic  repudiation  of  such 
a  fallacy : 

1851,  Turner^  V.  C^  in  Russell  v.  Jaeksan,  9  Hare  887, 398:  « In  the  cases  of  testamen- 
tary dispositions,  the  very  foundation  on  which  the  rule  proceeds  seems  to  be  wanting ; 
and  in  the  absence,  therefore,  of  any  illegal  purpose  entertained  by  the  testator,  there  does 
not  appear  to  be  any  ground  for  applying  it.  .  .  •.  That  the  privUege  does  not  in  all  cases 
terminate  with  the  death  of  the  party,  I  entertain  no  doubt.  That  it  belongs  equally  to 
parties  claiming  under  the  client  as  against  parties  claiming  adversely  to  him,  I  entertain 
as  little  doubt ;  but  it  does  not,  I  think,  therefore  follow  that  it  belongs  to  the  executor  as 
against  the  next  of  kin,  and  in  such  a  case  as  the  present.  In  the  one  case  the  question 
is  whether  the  property  belongs  to  the  client  or  his  estate,  and  the  rule  may  well  apply 
for  the  protection  of  the  client's  interest^.  In  the  other  case  the  question  is  to  which  of 
two  parties  claiming  under  the  client  the  property  in  equity  belongs,  and  it  would  seem 
to  be  a  mere  arbitrary  rule  to  hold  that  it  belongs  to  one  of  them,  rather  than  to  the 
other." 

1889,  Collins,  J.,  in  Layman's  Will,  40  Minn.  872,  42  N.  W.  286 :  <<  There  is  an  abun- 
dance of  authority  for  saying  that,  upon  the  decease  of  the  only  person  who  could,  in  his 
life-time,  exercise  the  privilege  of  waiver,  the  rule  should  not  be  so  perverted  by  a  strict 
adherence  to  it  as  to  render  it  inconsistent  with  its  objects,  and  thus  bring  it  into  direct 
conflict  with  the  reason  upon  which  it  is  founded.  The  object  of  the  rule,  so  far  as  it 
relates  to  this  class  of  communications,  being  the  protection  of  the  estate,  there  remains 
no  reason  for  continuing  it  when  the  very  foundation  upon  which  it  proceeds  is  wanting. 
The  testimony  called  for  was  quite  necessary  in  order  to  determine  the  weight  which  ought 
to  be  given  the  witness'  opinion  as  to  the  mental  condition  of  the  testator,  and  his  dis- 
closures in  no  way  reflected  upon  the  character  or  reputation  of  the  deceased.  The  testi- 
mony when  given  served  to  protect  the  estate,  and  tended  to  aid  in  a  proper  disposition 
of  it  The  issue  in  the  case  was  as  to  the  mental  soundness  of  a  person  under  whom  each 
litigant  claimed,  and,  whatever  the  result,  the  interest  and  the  estate  of  the  deceased  were 
not  prejudicially  afEected.  It  is  not  an  action  in  which  the  success  of  an  adverse  third 
party  must  prove  detrimental  to  the  property.  Neither  of  these  litigants  can  be  per- 
mitted to  invoke  the  rule  respecting  privileged  communications  for  the  purpose  of  ex- 
cluding material  and  important  evidence  of  the  character  above  described  upon  the  only 
question  involved  in  the  dispute,  namely,  the  sanity  of  the  deceased." 

1900,  Barker,  J.,  in  Brooks  v.  Holden,  175  Mass.  137,  55  N.  E.  802 :  "  To  allow  the 
executor  or  administrator  of  the  deceased  client  to  waive  the  privilege,  and  to  call  the 
attoruey  to  testify  as  to  a  privileged  communication,  in  a  suit  involving  the  client's  estate, 
no  more  militates  against  the  principle  of  public  policy  involved,  than  to  allow  the  client 
himself  to  waive  the  privilege.  Nor  does  it  tend  to  weaken  the  protection  which  the  rule 
gives  for  the  benefit  of  the  client  as  an  individual.  The  executor  or  administrator  acts 
with  reference  to  the  question  of  waiver  as  the  personal  representative  of  the  deceased 
client,  and  solely  in  the  interest  of  his  estate." 

This  view  is  accepted  with  practical  unanimity.  It  is  further  generally  agreed 
that  in  testamentary  contests  the  privilege  is  divisible,  and  may  be  waived 
by  the  executor,  the  administrator,  the  heir,  the  next  of  kin,  or  the  legatee.^ 


^  Etig. :  1849,  Doe  v.  Hertford,  13  Jur.  632 
^waiver  by  heir  and  executors,  against  third  per- 
sons, held  proper,  per  Erie,  J.) ;  1851,  Russell 
V.  Jackson,  9  Hare  387,  392  (in  a  contest  be- 
tween the  next  of  kin  and  devisees,  the  privilege 
was  held  to  belong  to  neither  as  against  the 
other  ;  quoted  supra) ;  1838,  Greenlaw  p.  King, 
1  Beav.  187,  145,  semhU,  per  Lord  Langdale, 
K.  B.   (waiver   by  the   executor,   allowable) ; 
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Can,:  1893,  Magoe  o.  R.,  3  Exch.  Can.  304,  327 
(he  must  disclose  "  all  that  passed  at  the  time 
relating  to  such  execution ") ;  U.  S. :  1865, 
Fossler  v.  Schriber,  38  lU.  173  (the  "  only  heir  " 
of  the  client,  held  competent  to  waive  the  privi- 
lege;  and  even  if  there  were  other  heirs  not 
piLrties,  ^'the  Court  would  presume  their  concur- 
rence");  1885,  Scott  v.  Harris,  113  id.  447,  454, 
seinJUs  (in  a  controversy  between  l^tees  and 
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mtkUem,  the  priTilege  oeiaet)  ;  1897,  Winters  v. 
Winters,  102  Ia.  58,  71  N.  W.  184  (sn  heir,  de- 
▼isee,  or  other  xepreientatiTe^  bat  not  a  stranger, 
may  waiTe ;  and  hence,  in  a  will  contest,  eiuier 
party  in  interest  may  waive) ;  1900,  Brooks  v. 
Holden,  175  Mass.  137,  55  N.  £.  802  (represent- 
atire  of  a  deceased  client  may  waire ;  quoted 
wpra) :  1889,  Layman's  Will,  40  Minn.  872,  42 
N.  W.  286  (die  attomcr  who  prepared  a  will,  per- 
mitted to  testify  as  to  the  testatoi^a  sanity,  in  pnH 
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hate  prooeedi^B ;  qnofced  tupra);  1897,  Glorer  v. 

Pktten,  185  U.  8.  894,  17  Snp.  411  (priTilege 
"between  deriieeB  nndw  a  wilt,"  ''Iw- 
heirs  or  next  of  kin").    Camtru:  1885, 

Westorer  r.  Insu  Co.,  99  N.  T.  58,  59,  1  K.  £. 

104  (neither  an  executor,  nor  any  one  else,  may 

waire  the  priril^  after  the  party's  death ;  ssid 

obiter). 

Compare  the  testamentary  esses  decided  am 

eChsr  groands,  mUe^  M  2814,  2815. 
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Tone  B  (eantinued) :   PRIVILEGED  COMMUNICATIONS. 
Sub-topic  III :  COIOiUNICATIONS  BETWEEN  HUSBAND  AND  WIFS. 


1.  In  general 

§2832.  Policy  of  the  Privilege. 

§2333.  UiBtory  of  the  PriTifi^. 

§  2334.  Maritu  Dieqnalificatioii  and  Anti- 
Marital  Privilege,  distinguished ;  Statatorj  En- 
actments. 

2.  Scope  of  the  Testimony  PrlTileged. 

§  2336.  Knowledge  obtained  in  Confidence, 
Express  or  Implied. 


§  2337.  Commanications.  not  Acts. 
§  2338.  Exceptions  and  Distinctions. 

8.  Persona  Prohibited  and  Untitled. 

§2339.  Third  Persons  Overhearing;   Docn* 
ments  obtained  by  Third  Persons. 
§  2340.  Who  may  Claim  the  Privilege;  Waiver. 

4.  Cessation  of  the  Privilege. 

J 2341.  Death;    Divorce;    Separation;    In- 
dBiarriage. 


1.    In  general, 

§  2332.  Policy  of  the  Privilege.  The  policy  which  should  lie  at  the  founda- 
tion of  every  rule  of  privileged  communications  (ante,  §  2285)  is  amply  satis- 
fied in  the  present  privilega  The  communications  originate  in  confidence ; 
the  confidence  is  essential  to  the  relation  ;  the  relation  is  a  proper  object  of 
encouragement  by  the  law ;  and  the  injury  that  would  inure  to  it  by  disclos- 
ure is  probably  greater  than  the  benefit  that  would  result  in  the  judicial 
investigation  of  truth.  There  seems  therefore  to  be  no  reason  for  object- 
ing to  the  recognition  of  the  present  privilege: 

1853,  Cammissumers  on  Commofi  Law  Procedure,  Second  Report,  13 :  '<  The  qnestion  how 
far  commanications  of  married  persons  inter  se  should  be  matter  of  testimony  in  courts  of 
justice  stands  on  a  very  different  ground  [from  that  of  compelling  one  to  testify  to  facts 
against  the  other].  So  much  of  the  happiness  of  human  life  may  fairly  be  said  to  depend 
on  the  inviolability  of  domestic  confidence  that  the  alarm  and  anhappiness  occasioned  to 
society  by  invading  its  sanctity  and  compelling  the  public  disclosure  of  confidential  com- 
munications between  husband  and  wife  would  be  a  far  greater  evil  than  the  disadvantage 
which  may  occasionally  arise  from  the  loss  of  light  which  such  revelations  might  throw  on 
questions  in  dispute.  .  .  .  [Hence,]  all  communications  between  them  should  be  held  to 
be  privileged." 

1871,  Freeman,  J.,  in  State  y.  McAuley,  4  Heisk.  424,  432:  <*  If  this  conld  be  permitted* 
it  would  tend  to  destroy  that  bond  of  mutual  confidence  and  unquestioning  trust  that  is 
essential  to  the  peace  and  happiness  of  the  most  sacred  of  all  domestic  relations.  No 
man  would  be  willing  to  have  his  wife  called  on  in  a  court  of  justice  to  detail  the  facts  of 
which  she  gains  a  knowledge  by  reason  of  the  fact  that  she  is  the  companion  of  his  pri- 
vacy and  has  unlimited  freedom  of  access  to  all  the  occurrences  that  transpire  in  his  home 
and  around  the  fireside.'* 

1898,  Taylor,  C.  J.,  in  Mercer  v.  State,  40  Fla.  216,  24  So.  154 :  "  Society  has  a  deeply, 
rooted  interest  in  the  preservation  of  the  peace  of  families,  and  in  the  maintenance  of  the 
sacred  institution  of  marriage ;  and  its  strongest  safeguard  is  to  preserve  with  jealous  cara 
any  violation  of  those  hallowed  confidences  inherent  in,  and  inseparable  from,  the  marital 
status.  Therefore  the  law  places  the  ban  of  its  prohibition  upon  any  breach  of  the  confi- 
dence between  husband  and  wife,  by  declaring  all  confidential  communications  between 
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them  to  be  inoompeteDt  matter  for  either  of  them  to  expoee  as  witnenes.  The  reason  of 
the  old  rule  for  rendering  interested  witoeases  incompetent  to  testify  at  aU  in  any  case  to 
which  they  were  parties  was  becaose  their  interest  was  supposed  to  be  soch  a  strong  incen- 
tive to  peijnry,  and,  where  hnsband  or  wife  was  interssted  in  a  cause,  both  of  than  were 
excladcMl  as  incompetent  witnesses  for  any  porpose,  becaose  of  their  unity  of  interest ; 
they,  in  the  eye  of  the  Uw,  being  r^;aided  as  one  person,  and  whenever  either  was  inter- 
ested both  were  considered  to  be  equally  interested ;  and  the  inoentiYB  to  perjury  from 
such  interest  was  considered  to  be  as  strongly  operadye  upon  the  one  as  upon  the  other. 
But  the  reason  of  the  rule  for  eTclnding  the  con6dences  between  husband  and  wife  as  in- 
competent matter  to  be  deposed  by  either  of  them,  though  they  mmy  be  competent  wit- 
nesses to  testify  to  other  facts,  is  found  to  rest  in  that  public  policy  that  seeks  to 
presenre  inviolate  the  peace,  good  order,  and  limitless  confidence  between  the  heads 
of  the  family  circle  so  necessary  to  every  well-ordered  civiliaed  sodely." 

§  2333.  History  of  thm  Priwflage.  The  privilege  for  commimications  between 
husband  and  wife  is  apparently,  in  time  of  origin,  the  second  of  such  privi- 
l^;es  to  be  enforced  at  common  law,  and  yet  the  last  to  be  definitely  recognized 
and  distinguished.  In  the  second  half  of  the  1600s  an  instance  of  its  appU- 
cation  is  found;  ^  and  yet  the  explicit  statement  of  the  priyil^e,  as  a  distinct 
one  from  any  other  rule,  did  not  come  in  England  until  the  statutory  reforms 
of  the  Common  Law  Procedure  Act,  just  as  the  second  half  of  the  1800s  was 
beginning.^  The  explanation  of  the  paradox  is  that  until  that  time  the  present 
privil^e  for  communications  between  husband  and  wife  had  not  been  plainly 
separated  &om  the  other  privilege  of  husband  or  wife  not  to  testify  to  any 
facts  against  the  other.  This  latter  privilege  was  fully  established  by  the  end 
of  the  1600s  (ante,  §  2227).  But  among  the  various  reasons  advanced  for  its 
support  was  the  policy  of  protecting  domestic  confidence  by  prohibiting  their 
mutual  disclosures  (ante,  §  2228).  In  other  words,  the  true  policy  of  the 
present  privilege  was  perceived,  and  yet  it  was  not  enforced  in  the  shape  of 
any  rule  distinct  from  the  old-established  privily  of  each  not  to  testify 
against  the  other  as  a  party  or  interested  in  the  suit  That  the  two  are  dis- 
tinct is  plain ;  for  the  privily  not  to  testify  against  the  other  is  broader  in 
the  respect  that  it  excludes  testimony  to  any  adverse  facts  even  though  they 
have  been  learned  wholly  apart  from  marital  confidence,  and  is  narrower  in 
the  respect  that  it  applies  only  to  testimony  adverse  in  its  tenor  and  adverse 
to  a  party  to  the  cause  or  to  one  in  an  equivalent  position.  Nevertheless,  the 
privilege  against  adverse  testimony  remained  for  a  long  time  alone  in  its 
recognition  ;  and  not  unnaturally,  for  two  reasons.  In  the  first  place,  in  the 
great  majority  of  instances  in  which  it  was  desired  to  make  a  wife  reveal  her 
husband's  communications,  he  was  an  adverse  party,  and  his  long-established 
privilege  against  her  adverse  testimony  served  equally  to  protect  him  against 
that  sort  of  her  adverse  testimony  as  against  any  other.  In  the  second  place, 
the  other  instances  where  it  might  be  desired  that  she  should  reveal  his 
communications  would  ordinarily  be  those  in  which  he  himself  desired  her 

»  1684,  Lodv  Ivy's  Trial,  10  How.  St  Tr.  v.  Crofts,  18  Q.  B.  867,  874,  believed  that  "as 

655,  628  (a  hasband  s  oath  to  the  wife's  request  no  protection  was  -civen    to    ooigugal    confi- 

to  him  to  commit  forgery,  not  admitted  against  dence  in  respect  of  uie  wives  of  witnesses  not 

her  as  witness).  parties,"  the  role  mnst  be  regarded  as  "not  yet 

*  As  lata  as  1852,  Mr.  J.  Erie,  hi  Stapleton  established." 
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testimony  in  his  behalf,  and  this  was  of  course  prevented  by  her  disqualifica- 
tion (antCf  §  600).  Thus  there  remained  only  one  situation,  and  that  the 
least  common  one,  in  which  the  two  existing  rules  of  disqualification  and  priv- 
ilege did  not  already  suffice  to  dispose  of  the  evidence,  namely,  the  situation 
in  which  the  husband  was  not  a  party  but  an  indifferent  person  and  yet  his 
communications  to  his  wife  were  material  to  the  cause  and  were  offered  to  be 
proved  by  her.  In  view  of  the  rarity  of  this  situation  under  the  system  of 
married  women's  disabilities  then  prevailing,  it  is  not  to  be  wondered  that  at 
common  law  the  question  was  not  forced  upon  the  consideration  of  the  judges, 
and  that  the  recognition  of  the  present  privilege  as  a  rule  independent  of  any 
other  was  so  belated.  Not  until  the  marital  disqualification  and  the  mari- 
tal privilege  against  adverse  testimony  were  proposed  to  be  abolished  or 
modified  did  the  existence  of  this  third  aspect  of  the  subject  begin  to  be 
perceived.^  Accordingly,  when  the  legislators  in  the  various  jurisdictions 
took  the  first  steps,  in  the  period  from  1840  to  1870,  to  reform  the  other 
two  rules,  by  abolishing  or  restricting  the  disqualification  and  the  other 
privilege,  they  invariably  preserved  by  express  enactment  the  present  privi- 
lege for  communications.  So  this  privilege,  hitherto  existing  rather  in  prin- 
ciple than  in  rule,  practically  begins  its  existence  and  is  defined  in  its  terms 
by  the  legislation  of  that  period. 

§  2334  Marital  Dlaqualification  and  Anti-Marital  Privllega,  disttaguished ; 
Statutory  Bnactments.  (1)  That  the  di%qualifieation  of  husband  and  wife  to 
testify  the  one  on  the  other^i  behalf  (ante,  §§  600-620)  is  distinct  from  the 
privilege  of  either  against  the  other's  disclosure  of  communications  ought  to 
be  plain  enough.  The  judicial  confusion  of  them  is  nevertheless  frequent ; 
and  the  occasional  legislative  commingling  of  them  in  the  same  sentence  of 
the  same  enactment  has  given  rise  to  much  of  this  confusion.  Perhaps  the 
commonest  error  is  to  ignore  the  husband's  right  to  waive  the  privilege  (post, 
§  2340),  i.  e.  when  he  offers  the  wife  to  prove  his  communications  to  her,  the 
erroneous  tendency  is  to  treat  the  disclosure  as  absolutely  prohibited  in  spite 
of  his  consent  A  disqualification,  of  course,  cannot  be  waived ;  but  it  is  of 
the  essence  of  this  privilege  (as  of  every  privilege)  that  it  may  be ;  and  yet 
the  communications,  when  offered  by  the  privileged  person,  are  even  yet  re- 
peatedly excluded^  in  apparent  ignorance  of  the  distinction.  Another  practi- 
cal difference  is  that  the  disqualification  affects  only  a  party's  or  interested 
person's  husband  or  wife  {ante,  §  607),  while  the  privilege  is  equally  valid  for 
the  communications  of  a  husband  or  wife  not  a  party  nor  interested.^  Still 
another  difference  is  that  the  disqualification  may  cease  upon  the  death  or 
divorce  of  the  husband  or  wife  {ante,  §  610),  while  the  present  privilege  can- 
not {post,  §  2341). 

(2)  The  distinction  between  the  present  privilege  for  communications  and 
the  privilege  against  adverse  marital  testimony  in  general  {ante,  §§  2227- 

>  Compare  Mr.  J.  Erie's  remark,  mpra,  extraordinary  lUinois   statute  permit  of   this 

^  1878,  Winchester  F.  Ins.  Co.  v.  Foster,  90  mling):  1877,  Galbraith  o.  McLain,  84  IlL  879, 
111.  121,  125.    Contra  (bat  the  words  of  the     888. 
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2245)  has  already  been  noticed  in  dealing  with  the  history  of  the  rules 
(ante,  §  2333).  One  of  the  practical  differences  between  them  is  that  the 
former  applies  only  where  the  testimony  is  adverse,  f.  e,  wliere  the  other 
spouse  is  either  a  party  or  in  an  equivalent  position  {ante,  §  2234),  while  the 
latter  may  be  invoked  by  any  spouse  however  indifferent  to  the  cause.* 
Another  difference  is  that  the  former  may  cease  with  the  death  or  divorce 
of  the  spouse  against  whom  the  testimony  may  be  offered  (ante,  §  2237), 
while  the  latter  is  perpetual  {post,  §  2341).  Another  and  still  more  impor- 
tant difference  is  that  the  former  prohibits  the  spouse's  adverse  testimony 
regardless  of  the  source  of  knowledge,  while  the  latter  covers  only  knowl- 
edge obtained  through  the  confidence  of  the  marriage  relation.  The  two 
privileges  have  practically  nothing  in  common,  either  in  policy  or  in  rule ; 
and  their  complete  separation  needs  repeated  emphasis  before  the  possibility 
of  confusion  can  be  cleared  away.* 

The  statutory  enactments  dealing  with  the  present  privilege  are  commonly 
united  in  the  same  enactment  with  the  marital  disqualification  and  the  other 
marital  privilege,  and  their  interpretation  cannot  be  always  accurately  made 
without  comparing  the  entire  enactment*  The  ensuing  examination  of  the 
present  privilege  is  made  with  reference  to  these  statutes.*  In  a  few  in- 
stances the  phrasing  of  the  local  statute  is  peculiar  and  determining;  but 
certain  types  of  enactment  are  common  to  many  jurisdictions,  and  in  only 
one  or  two  respects  do  the  different  types  represent  any  substantial  differ- 
ence of  policy  or  rule. 

2.    Scope  of  the  Testimony  PrlTileged. 

§  2336.    Knowledge    obtained   in    Confidence,  Zbcpress   or  Implied.      The 

essence  of  the  privilege  is  to  protect  confidences  only.  This  is  inevitably 
required  by  the  very  nature  of  this  class  of  privileges  (ante^  §  2285).  The 
purpose  is  to  insure  subjectively  the  free  and  unrestrained  secrecy  of  com- 
munication, divested  of  any  apprehension  of  compulsory  disclosure ;  and  if 
the  communication  is  not  intended  to  be  a  secret  one,  the  privilege  has  no 
application  to  it.  The  chief  question  must  be,  for  the  present  privilege,  merely 
whether  confidence  or  secrecy  is  to  be  presumed  to  have  been  intended,  in  all 
marital  communications,  until  the  contrary  appears,  or  whether  the  burden 
of  showing  the  intention  of  secrecy  should  be  upon  the  person  claiming  the 
privilege.  It  would  seem  proper  to  hold  that  all  marital  communications  are 
by  implication  confidential,  and  that  the  contrary  intention  must  be  made  to 

*  1873,  Moore  u.  Win^te,  53  Mo.  898,  409 ;  1900,  Hyde  v.  Gannett,  175  Mass.  177,  55 
1878  Willis  V.  Gainmill,  67  id.  780,  731.  N.  E.  991  (privilege  still  obtains  in   offering 

»  See  the  opinion  of  Taylor,  C.  J.,  in  Mercer  evidence  nnder  St.  1896,  c.  446,  quoted  ante, 

V  State,  Fla.,  partly  quoted  arUe,  §  2332.  §  1576,   admitting  certain   hearsay  evidence) ; 

*  The  statutes  have  therefore  been  collected  1897,  Hopkins  ».  Grirashaw,  165  U.  S.  342,  17 
in  one  place  {arUe,  §  488).  Sup.  401  (the  privilege  is  not  abolished  by  the 

»  In  the  following  cases,  sundry  interpre-  statute  ;  yet  the  dictum  that  the  last  proviso  in 
tations  are  made  of  the  effect  of  the  local  §  877  merely  qualifies  the  preceding  section,  and 
•tatutes!  1897,  People  v.  Warner,  117  Cal.  637,  applies  only  to  spouses  who  are  parties,  seems 
49  Pac  841  (privilege  applies  to  criminal  cases) ;     unsound). 
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appear  by  the  circumstances  of  any  given  instance.  Looking  at  the  habits  of 
married  persons  and  the  infrequency  of  express  injunctions  of  secrecy,  thia 
implication  of  confidence  seems  more  consonant  with  the  facts  of  life.  Such 
is  practically  the  general  judicial  attitude,  in  spite  of  apparent  differences  of 
phrasing : 

1S30,  Carry  J.,  in  Robin  y.  King,  2  Leigh  140,  144 :  "  Suppose  it  proved  that  the  decla- 
ration n  were  so  made  [in  the  family's  presence]  and  no  secrecy  enjoined ;  would  it  follow 
that  the  husband  wished  or  expected  they  should  be  divulged?  Are  we  to  say  that  every 
word  spoken  in  the  thoughtless,  careless  confidence  of  the  domestic  circle  is  free  for  public 
disclosure  unless  secrecy  be  enjoined  ?  Is  not  the  converse  of  this  proposition  true  ? 
And  would  it  not  have  a  most  mischievous  effect,  would  it  not  seriously  break  in  upon 
that  confidence  which  is  the  charm  of  domestic  life,  if  men  should  from  our  decisions 
have  cause  to  fear  that  after  they  were  in  their  graves  their  reputation  might  be  injured 
and  their  children  ruined  by  the  declarations  they  had  made  in  the  bosoms  of  their  fam- 
ilies? This  freedom  from  restraint  or  apprehension  in  the  intercourse  of  one's  own  fire- 
side seems  to  me  so  necessary  to  the  quiet  and  repose  of  society  that  I  am  fearful  of 
trenching  upon  it  in  the  slightest  degree.'' 

1833,  Daniel,  J.,  in  Hester  v.  Hester,  4  Dev.  228,  230 :  «  The  sanctity  of  such  [confi- 
dential] communications  will  be  protected.  Persons  connected  by  marriage  tie  have,  as 
was  said  at  the  bar,  the  right  to  think  aloud  in  the  presence  of  each  other.  But  the 
question  remains,  what  communications  are  to  be  deemed  confidential?  Not  those,  we 
tiiink,  which  are  made  to  the  wife  to  be  by  her  communicated  to  others ;  nor  those  which 
the  husband  makes  to  the  wife  as  to  a  matter  of  fact  upon  which  a  thing  is  to  operate  after 
his  death,  when  it  must  be  the  wish  of  the  husband  that  the  operation  should  be  according 
to  the  truth  of  the  fact  as  established  by  his  declaration.  Suppose  a  husband  to  disclose 
to  his  wife  that  he  has  given  to  one  of  their  children  a  horse,  can  she  not  after  his  death 
prove  that  as  against  the  executor  ?  .  .  .  The  same  reason  equally  applies  when  from  the 
subject  of  the  conversation  it  is  obvious  he.  did  not  wish  it  concealed,  but  on  the  contrary 
must  have  desired  to  make  it  known,  and  through  her,  if  he  found  no  other  means  of 
doing  so." 

1872,  Sargent,  J.,  in  Clements  v.  Marston,  52  N.  H.  31,  38  (allowing  the  wife  to  testify  to 
the  expenditures  made  by  her  for  her  husband  on  account  of  the  defendant's  intestate  and 
to  conversations  in  her  presence  between  the  latter  and  the  husband) :  *<  This  violation  of 
marital  confidence  must  be  something  confided  by  one  to  the  other  simply  and  specially  as 
husband  or  wife,  and  not  what  would  be  communicated  to  any  other  person  under  the 
same  circumstances.  In  this  case  the  wife  acted  as  the  husband's  agent  and  kept  his 
money  and  knew  how  it  was  expended ;  but  all  the  communications  made  to  her  were 
made  to  her  as  such  agent,  just  as  he  would  have  made  the  same  communications  to  any 
other  agent  doing  the  same  business.  There  was  no  confidential  communication  between 
them  as  husband  and  wife,  but  simply  the  ordinary  communications  between  principal  and 
agent;  and  the  communications  would  be  no  more  confidential  than  those  between  any 
other  principal  and  agent.  .  .  .  Allowing  the  wife  to  testify  for  or  against  her  husband^ 
in  any  case  where  a  stranger  would  have  been  a  competent  witness,  seems  to  be  the  rule 
now ;  and,  in  that  view  of  the  case,  nothing  should  be  excluded  except  something  that  is 
strictly  confidential,  and  not  only  so  but  communicated  in  strict  marital  confidence."  * 

1878,  Green,  President,  in  WhUe  v.  Perry,  14  W.  Va.  60,  80:  "  Where  there  is  not  even 
a  seeming  confidence,  when  the  act  done  or  declaration  made  by  the  husband,  so  far  from 
being  private  or  confidential,  is  designedly  public  at  the  time,  and  from  its  nature  must 
have  been  intended  to  be  afterwards  public,  there  is  no  interest  of  the  marriage  relation 
or  of  society  which  in  the  absence  of  all  interest  of  the  husband  or  wife  requires  the  lat- 
ter to  be  precluded  from  testifying  between  other  parties  to  such  act  or  declaration  not 
affecting  the  character  or  person  of  her  husband." 
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The  drcuniBtaiioes  which  will  nq;atiye  this  implication  of  secieqr  must  of 
conne  vary  with  the  partacalar  case.  Commonly,  the  pruenee  of  a  third 
person  within  hearing  will  native  a  marital  confidence;  so,  too,  the  intended 
tranemiiiion  of  the  communication  to  a  third  person.  But  fixed  rules  are 
scarcely  possible.^ 


^  llie  following  dUtioiisiiieliidethoMniliiigi 
which  constrne  the  sUtotet  expremij  maJdiig  a 
reqairanent  of  confidentulit?,  ai  well  ai  thota 
which  apply  the  principle  of  confidentiality  to 
Tmrioot  ntnations ;  the  ttatatea  are  collected 
anU,  }  488:  Alabama:  1874,  Samner  v.  Cooke, 
51  Ala.  521  ("the  line  of  leparation  .  .  .  ia 
incapable  of  exmeflsion  definite  enough  for  a 
mle^*) ;  1881,  Ooidon  v.  Tweedr,  71  id.  202, 
210  (certain  deed-traneactiona,  allowed  to  be  dia- 
cloaed) ;  1885,  Owen  v.  Sute,  78  id.  425,  432 
O'aoy  tianaaction  or  commanication  between 
nnaband  and  wife  which  does  not  on  its  face 
appear  to  hare  been  intended  to  be  paUic  or  to 
Mcome  so,"  is  pririleged);  Arkansas:  1874, 
Spivey  v.  Pkton,  29  Ark.  608,  607  (a  wife's 
testimony  to  sundry  ttanaactions  by  the  hosband 
with  third  parties,  admitted) ;  1884,  Nolen  v. 
Harden,  43  id.  807,  315  (a  wife  admitted  to 
testify  to  the  delirery  by  her  htwband  of  a  bag 
of  sold  to  a  bailee  and  the  bailee's  delivery  to 
her);  Connsdieut:  1888,  Spitz's  Appeal,  56 
Conn.  184,  187,  14  AtL  776  (promises  made  by 
the  hosband  on  borrowing  money  from  the  wife, 
held  '*no  more  privil^d  than  a  promissory 
note  would  hare  beeu  ") ;  Illinois :  1871,  Beeyes 
V.  Herr,  59  111.  81,  85  (the  privilege  is  not  con- 
fined to  *' subjects  which  are  confidential  in 
their  nature  "  ^  but  includes  "  any  matter  which 
came  to  her  knowledge  in  conseqoeuce  of  the 
family  relation " ;  here,  an  admission  by  the 
opponent  iu  conversation  with  the  husband) ; 
Indiana:  1872,  Mercer  v.  Patterson,  41  Ind. 
440,  444  (the  husband's  Btatements  to  a  third 
person  in  the  wife's  presence,  not  privileged) ; 
1873,  Griffin  v.  Smith,  45  id.  366  (same) ;  1876, 
Denbo  v.  Wright,  53  id.  226  (same);  1878, 
Floyd  V,  Miller,  61  id.  224,  235  (same) ;  1881, 
Smith  V.  Smith,  77  id.  80,  82  (the  husband's  in- 
toxication, not  within  the  privilege) ;  1882, 
Schmied  v.  Frank,  86  id.  250,  257  (statements 
made  between  them  in  regard  to  a  purchase  by 
one  as  agent,  not  privileged  ;  "  the  authority 

Siven  by  the  wife  to  the  husband  to  transact  her 
usiness  is  not  confidential  nor  intended  to  be 
private ;  ...  it  is  intended  to  be  known,  and 
would  be  worthless  unless  known ") ;  1883, 
Sedgwick  v.  Tucker,  90  id.  271,  281  (wife's 
testimony  to  agreements  with  the  husband  as  to 
property  interests,  admitted) ;  1886,  Beitman  v. 
Hopkins,  109  id.  177,  9  N.  E.  720  (privilege  not 
applied  to  the  wife's  testimony  to  the  husband's 
agreement  to  convey  land  to  her)  ;  1887,  Stanley 
V,  Stanley,  112  id.  143,  13  N.  E.  261  (a  wife 
allowed  to  testify  to  the  husband's  intoxication, 
not  being  under  the  circumstances  a  confidential 
fact) ;  1897,  Beholds  v.  SUte,  147  id.  8,  46 
N.  E.  81  (the  pnvilege  not  applied  to  statements 
made  in  a  third  person's  presence,  after  a  rob- 
bery, as  to  the  identity  of  an  assailant) ;  Iowa : 


188S,  8tiite  V.  IfiddWiani,  62  U.  150,  17  K.  W. 
446  (ezelaoMtiona  to  otban  in  the  defendaaf  a 
picsence,  aa  to  tba  defeodant'i  morder  of  his  step- 
aon,  admitted,  aa  not  made  to  the  defendant) ; 
1897,  Allbright  v.  Hannah,  108  id.  98,  72  N.  W. 
421  (coovemtion  between  the  wifo  and  her 
fisther,  in  the  hosband'a  pieaence,  admitted); 
1901,  Hertrich  v.  Hertrich,  114  id.  648,  87 
N.  W.  689  (the  sUtnte  excludes  **any"  com- 
mnnkation) ;  Wright  v.  Wright,  —  u£  — ,87 
N.  W.  709  (oommunicationa  "explanatory  of 
tranaactions,'*  held  admiasible) ;  Kansas:  1898, 
Chicago  K.  4  N.  R.  Co.  v.  EUia,  52  Kan.  41,  47, 
83  Pte.  478  (agreement  of  conTeyance  between 
husband  and  wife,  excluded) ;  1899,  Eagon  v. 
Eagon,  60  id.  697,  57  Pte.  942  (oommunicationa 
are  privileged,  eren  though  not  eonfidential) ; 
Kentucky:  1841,  McOnire  v.  Maloney,  1  B. 
Monr.  224  (the  wife's  testimony  to  tlie  execu- 
tion of  an  instrument  with  attesting  witnesses^ 
admitted;  the  transaction  being  "designedly 
public  at  the  time,  and  from  its  nature  must 
pave  been  intended  to  be  afterwards  public  ") ; 
1899,  Hilbert  v.  Com.,  —  Ky.  —  ,  51  S.  W. 
817  (dying  declaration  to  the  spouae,  admia- 
sible); 1908,  Amett  v.  Com.,  —  id.  —  ,71 
S.  W.  635  (a  husband's  dying  declaration  to  hia 
wife  may  be  {woYed  by  her,  aa  not  being  con- 
fidential, under  av.  6,  {  ^06);  Mains:  1859, 
Walker  p.  Sanborn,  46Me.  470,  473  (the  privilege 
does  not  corer  an  agreement  between  the  hua- 
band  and  a  third  person  made  in  the  wife'a 
presence) ;  Massachusetts:  1861,  Dexter  v.  Bootii, 
2  All..  559  ("private  couTenationa,"  held  Uy 
include  the  husband's  ratification,  in  private,  of 
a  purchase  made  by  wife) ;  1866,  Bliss  v.  Frank- 
lin, 13  id.  244  (the  privilege  applied  to  commu- 
nications by  tlie  wife  as  agent,  showing  good 
faith  in  the  husband's  prosecution  of  the  de- 
fendant) ;  1873,  Jacobs  c.  Hesler,  113  Mass.  157, 
160  (conversation  in  the  presence  of  their  young 
children  not  paying  any  attention,  held  "  pn- 
vate") ;  1874,  Raynes  t^.  Bennett,  114  id.  424, 
427  (similar  to  Dexter  v.  Booth,  supra) ;  1875, 
Drew  V.  Tarbell,  117  id.  90  (similar);  1876, 
Brown  v.  Wood,  121  id.  137  (conversation  promis- 
ing to  repay  money  borrowed,  excluded) ;  1881, 
Fay  V.  Gnynon,  131  id.  31,  83  (conversation  in 
the  presence  of  the  wife's  sister,  who  heard  a 
part,  admitted) ;  1887,  C!om.  v,  Jardine,  143  id. 
567,  10  N.  £.  250  (exclamations  of  pain  made  in 
the  wife's  presence,  admitted) ;  1887,  (Dom.  v, 
Hayes,  145  id.  289,  293,  14  N.  £.  151  (a  wife's 
instructions  to  the  husband  as  agent,  excluded) ; 
1890,  Com.  V.  Clearv,  152  id.  491,  26  N.  E.  834 
(a  husband's  prohibition  to  the  wife  to  sell 
liquors,  excluded) ;  1891,  Lyon  v,  Prouty,  154 
id.  489,  28  N.  E.  908  (the  privilege  not  applied 
to  the  husband's  communication  to  his  wife  in. 
the  presence  of  a  daughter  fourteen  years  old^ 
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In  many  jurifidictions  this  fundamental  element  of  confidence  is  not  ex* 
piessly  named  in  the  statutory  enactment ;  it  privileges  *'  any  communica* 


who  was  not  shown  to  haye  heard  it)  ;  1900, 
FoUer  o.  Faller,  177  id.  184,  68  N.  £.  588  (the 
privilege  applied  to  an  ordinary  priyate  conver- 
sation);  Michigan:  1874,  Herrick  v.  Odell,  29 
Mich.  47,  49  (the  privilege  does  not  cover  admis- 
sions by  the  husmnd  to  a  third  person,  in  the 
wife's  presence) ;  1884,  Hnnt  v,  Eaton,  55  id. 
86^  866,  21  N.  W.  429  (the  privilege  does  not 
cover  contracts  between  them  as  to  separate 
property,  when  the  parties  are  competent  in 
that  class  of  litigation);  1896,  Hagerman  v, 
Wigent,  108  id.  192,  65  N.  W.  756  (deUvery  of 
a  mortgage  by  a  wife  to  her  husband,  with  in- 
structions to  deliver  it  to  the  plaintiff  after  her 
death,  admitted,  because  involving  "an  expec- 
tation on  her  part  that  the  communication 
would  be  disclosed  ") ;  1897,  McEenzie  v.  Lau- 
tenschlsffsr,  113  id.  171,  71  N.  W.  489  (aUena- 
tion  of  uie  wife's  affections ;  testimony  by  the 
husband  excluded)  ;  1903,  Ghaddock  v.  Chad- 
dock,  ->  id.  —  ,  95  N.  W.  972  (deed  trans- 
action;  no  point  decided);  Minnesota:  1886, 
Leppla  V.  Tribune  Co.,  85  Minn.  310,  29  N.  W. 
127  (*'  communication,"  in  the  statute,  includes 
''all  conversations  between  husband  and  wife, 
though  on  subjects  not  confidential  in  their 
nature*') ;  1895,  Newstrom  v.R.  Co.,  61  id.  78, 
63  N.  W.  253  (same ;  *'  except  perhaps  those 
which  from  their  very  nature  were  evidently 
intended  to  be  communicated  to  others"); 
MisMfrippi:  1870,  Whitfield  v.  Whitfield,  44 
Miss.  254,  262  (a  widow  allowed  to  testify  to  her 
husband's  management  of  slaves,  as  "facts  not 
in  their  nature  confidential ") ;  1895,  Saffold  v. 
Home,  72  id.  470,  18  So.  433  (conversations 
between  the  husband  and  the  deceased  opponent, 
admitted) ;  Missouri:  1874,  Darrier  v,  Darrier, 
58  Mo.  222,  234  (letter  from  a  husband  to  the 
wife  on  a  matter  of  business  unspecified,  held 
not  a  "confidential  communication");  1899, 
Long  V.  Martin,  152  id.  668,  54  S.  W.  478 
(communications  in  a  third  person's  presence, 
admitted);  New  Hampshire:  1843,  Pike  v, 
Hayes,  14  N.  H.  19,  22  ("  facts  which  came  to 
her  knowledge  from  other  sources,  and  not  by 
means  of  her  situation  as  a  wife,"  admissible) ; 
1859,  Aiken  v.  Gale,  37  id.  494,  500  (knowledge 
acquired  "through  confidential  communications 
from  her  husband,"  inadmissible) ;  1872,  Clem- 
ents V.  Marston,  52  id.  31,  88  (quoted  supra) ; 
New  Jersey:  1876,  Wood  u.  Chetwood,  27  N.  J. 
L.  311  (husband  and  wife  as  trustees ;  their 
communications  respecting  the  trust  property, 
held  not  confidential;  a  tnistee  "can  have  no 
secrets  or  confidences  respecting  the  trust  prop- 
erty ")  ;  Neio  Ycyrk:  1838,  Ratcliff  v,  Wales,  1 
Hill  63  (criminal  conversation  ;  like  the  next 
case) ;  1861,  Chamberlain  v.  People,  23  N.  Y. 
85,  89  (divorce ;  the  wife's  testimony  to  her 
intercourse  with  a  third  person,  not  privileged) ; 
1888,  Parkhurst  v.  Berdell,  110  id.  886,  393,  18 
K.  £.  123  ("not  all  communications  made 
between  husband  and  wife  when  alone  "  are  in- 
bluded  ;  but  only  such  as  are  "  expressly  made 
confidential "  or  are  "  of  a  confidential  nature  or 
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induced  by  the  marital  relation  ") ;  North  Caro- 
lina: 1833,  Hester  v,  Hester,  4  Dev.  228  (th» 
husband's  remarks  of  dissatisfaction  with  his  wiU 
and  of  an  intention  to  call  in  neighbors  to  help 
him  revise  it,  held  not  confidential ;  quoted 
supra) ;  1851,  Gaskill  v.  King,  12  Ired.  211,  215 
(a  wife's  testimony  to  -the  husband's  handing  her 
a  deed  and  telling  her  to  record  it  for  A.  when 
she  pleased,  admitted);  1893,  Toole  v.  Toole, 
112  N.  C.  152,  156,  16  S.  £.  912  (communi- 
cation in  a  third  person's  presence,  admitted) ; 
1895,  State  r.  Brittain,  117  id.  783,  23  S.  E.  433 
(confession  of  incest  by  a  wife  to  a  husband,  ex- 
cluded) ;  Ohio :  1849,  Cook  v.  Grange,  18  Oh. 
526,  531  (the  privilege  covers  all  matters, 
whether  confidential  or  not ;  here  held  to  cover 
a  contract  made  between  the  husband  and  a 
third  person) ;  1855,  Stober  v,  McCarter,  4  Oh. 
St.  518,.  523  (preceding  case  limited  to  a 
divorcee's  testimony;  the  survivor  may  testify 
to  non-confidential  facts,  other  than  conversa- 
tions ;  the  rule  for  conversations  left  undecided)  \ 
1877,  Duval  o.  Davey,  32  id.  604,  609  (the 
statute  does  not  exclude  the  husband's  testimony 
to  defamatory  words  uttered  to  the  wife  in  his 
presence) ;  1878,  Bean  v.  Green,  33  id.  444,  447 
(the  wife's  testimony  in  action  for  loss  of  sup- 
port by  fumishine  liquor  to  the  husband,  ad- 
mitted) ;  1881,  McCague  t;.  Miller,  36  id.  595 
(a  spouse  may  testify  to  the  "  known  presence, 
hearing,  or  knowledge  of  such  third  person  ") ; 
1881,  Stevenson  v,  Morris,  37  id.  11,  19  (a  wife's 
testimony  to  the  husband's  directions,  when 
alone  with  her,  as  to  a  trespass,  excluded) ; 
1883,  Sessions  v.  Trevitt,  89  id.  259,  267  (testi- 
mony admissible,  where  a  third  person  was 
present,  even  though  he  has  died) ;  Pennsyl- 
vania: 1846,  Cornell  v,  Vanartsdalen,  4  Pa.  St. 
364,  374  ("  the  rule  is  the  same,  in  its  spirit  and 
extent,  as  that  which  excludes  confidential  com- 
munications made  by  a  client  to  an  attorney  "  ; 
here  admitting  the  wife's  testimony  to  the  hus- 
band's transactions  with  a  tenant) ;  1867,  Hit- 
ner's  Appeal,  54  id.  110,  111,  117  (reconciliation 
being  a  lact  sufficient  to  avoid  a  deed  of  sepa- 
ration, a  widow  was  not  allowed  to  testify  to 
cohabitation  with  the  deceased  husband  after 
separation  ;  Thompson  and  Agnew,  JJ.,  diss.) ; 
1868,  Peiffer  v.  Lytle,  58  id.  386,  392  (commu- 
nications  about  an  advancement,  admitted) ; 
1881,  Robb's  Appeal,  98  id.  501,  503  ("ordinaiT 
business  transactions  and  conversations  in  which 
others  have  participated,"  not  included) ;  1887, 
Brock  V.  Brock,  116  id.  109,  113,  9  Atl.  486 
(certain  business  communications,  excluded) ; 
1887^  Adams  v.  Bleakley,  117  id.  283,  292,  10 
Atl.  884  (certain  transactions,  admitted) ;  1895, 
Seitz  r.  Seitz,  170  id.  71,  32  Atl.  578  (an  avowal 
by  the  husband  to  the  wife  of  his  marital  mis- 
conduct and  of  his  intention  to  persist  in  it,  ad- 
mitted) ;  1898,  Dumbach  v.  Bishop,  183  id.  602, 
39  Atl.  38  (transactions  between  the  wife,  hus- 
band, and  a  third  person,  received) ;  Ehode 
Island :  1879,  Campbell  v,  Chace,  12  R.  I.  333 
(privilege  held  applicable   to   communication* 
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tioD."  Some  Courts,  however,  have  construed  this  phrase  in  the  spirit  of  the 
correct  principle,  and  have  implied  a  limitation  to  confidential  communica- 
tions. Others  have  literally  applied  the  words  of  the  statute,  which  is  thus 
allowed  to  create  an  intolerable  anomaly  in  the  law  of  privileged  communica^ 
tions.  No  justification  for  such  an  extension  of  the  privilege  has  ever  been 
attempted,  and  it  must  be  supposed  that  this  broad  statutory  phjrasing  origi*> 
nated  in  inadvertence.  It  is  proper  enough  to  maintain  (as  already  noticed) 
that  all  marital  communications  should  be  presumed  to  be  confidential  until 
the  contrary  appears ;  but  if  the  contnuy  appears,  there  is  no  reason  for 
recognizing  the  privil^e. 


made  in  the  presence  of  a  third  person) ;  South 
Carolina:  1868,  Moseley  v.  Eakin,  15  Kich. 
324,  339  (the  former  statute  of  1866  excluding 
"commuDlcatioDS,"  held  to  *'  preserre  the  prin- 
ciples of  the  common  law  "  and  to  mean  '*  con- 
fidential communications '*) :  Tennessee:  1851, 
Brewer  v,  Fergamm,  11  Humph.  565,  566  (the 
widow  of  the  testator  not  admitted  for  con- 
testants of  his  will  to  prove  his  "conduct  and 
conrersation "  eridencing  insanity ;  "  the  law 
will  presume  the  trust  and  confidence  from  the 
relation  '*) ;  1858,  Kimbrongh  v.  Mitchell,  1 
Head  539  (a  wife  not  admitted  to  prove  a  hus- 
band's ill-usage  leading  to  his  quarrel  with  a 
third  person) ;  1860,  Qneener  v.  Morrow,  1 
Coldw.  123,  128  (a  wife's  statements  to  her  hus- 
band in  a  third  person's  presence,  admissible) ; 
1866,  Allison  v.  Barrow,  3  id.  414,  416  (same) ; 
1869,  German  o.  German,  7  id.  180,  181  (un- 
specified ''statements  and  conversations,"  ex- 
cluded) ;  1871,  Stote  v.  McAnley,  4  Heisk.  424, 
432  (transactions  between  the  husband  and  a 
third  party,  held  not  provable  by  the  wife  who 
had  been  present ;  preceding  cases  not  cited) ; 

1878,  Patton  v.  Wilson,  2  Lea  101,  112  (the 
wife's  testimony  that  she  saw  documents  and 
money  in  the  husband's  possession,  excluded) ; 

1879,  Orr  v.  Oox,  3  id.  617,  621  (privilege  con- 
fined to  ''facta  coming  to  their  knowledge 
through  the  mutual  relation") ;  after  the  trud 
of  this  case  the  statute  of  1879,  Gode  1896, 
I  5596,  was  enacted ;  1882,  Washington  v.  Bed- 
ford, 10  id.  243,  246  (the  wife's  testimony  to  the 
husband's  giving  her  money,  etc.,  excluded) ; 
1895,  Phoenix  Ins.  Co.  v.  Shoemaker,  95  Tenn. 
72,  31  S.  W.  270  ("aU  secret  confidential  dis- 
closures and  communications  between  the  hus- 
band and  wife,  the  publication  of  which  would 
betray  conjugal  confidence  and  trust  and  tend  to 
produce  discord  in  the  family  are  prohibited" 
from  diHclosure,  and  "all  transactions  and  con- 
vernations  had  between  the  husband  and  wife  in 
r»;lation  to  their  own  affairs,  not  in  the  presence 
of  some  third  person,"  are  aUo  prohibited  ;  yet 
"  matters  and  conversations  that  occur  between 
hnitband  and  wife  and  third  persons  or  in  the 
{ireiM^rice  of  third  persons,  and  are  not  intended 
to  1)6  «<*crct  or  of  a  confidential  character,"  are 
a^lmissible ;  and,  further  than  this,  the  facts  of 
each  f^ane  must  largely  control  ;  here  excluding 
conversations  and  payments  alleged  to  concern  a 
retalting  trust,  and  the  delivery  of  a  deed  by 
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hoshand  to  wife) ;  1898,  Toung  v.  Hurst,  ^ 
id.  — ,  48  S.  W.  355  (the  rule  in  Ins.  Go.  «. 
Shoemaker  applied  to  exclude  the  wife's  testi" 
mony  as  to  the  husband's  gift  to  her  of  money 
and  a  chattel,  but  admitting  it  as  to  her  hus- 
band's statements  to  third  persons  concerning 
the  title) ;  Texas:  1891,  MitcbeU  r.  Mitchell, 
80  Tex.  101, 116,  15  S.  W.  705  (the  meaning 
of  "confidential  "most  be  determined  "  by  the 
subject-matter  of  the  communication,  or  by  the 
eiroumstances  under  which  it  is  mitde,  or  by 
both "  ;  here,  certain  letters  were  excluded) ; 
UnUed  SUsLes:  1839,  Stein  v.  Bowman,  18  Pet. 
209,  221  (a  husband's  admissions  to  the  wife 
that  he  had  committed  perjury,  excluded) ; 
Utah:  1903,  Van  Alstine's  Estote,  26  Utah  193, 
72  Pac  942  (the  communication  must  be  con« 
fidential) ;  Virginia:  1830,  Robin  v.  King,  2 
Leigh  140  (a  widow  not  admitted  to  prove  the 
husband's  disclaimere  of  title,  "made  in  the 
presence  of  the  family  "  ;  quoted  supra) ;  1873, 
Murphy  p.  Com.,  23  Gratt.  960,  965  (assault ; 
the  injured  person's  admission  to  his  wife  that 
the  defendant  struck  in  defence  only,  excluded, 
though  the  two  were  then  living  apart);  Ver* 
mont :  1835,  Williams  v.  Baldwin,  7  Vt.  503  (a 
husband's  possesaion  of  a  letter,  and  its  contents, 
provable  by  the  wife) ;  1855,  Smith  v.  Proctor, 
27  id.  304,  308  (services  rendered  by  a  third 
person  to  the  husband ;  the  wife  admitted) ; 
1895,  Wheeler  v,  CJampbell,  68  id.  98,  34  AtL 
35  (a  wife  may  testify  to  conversations  between 
the  husband  and  a  third  person)  ;  IFashingUm  : 
1901,  Sackman  p.  Thomas,  24  Wash.  660,  64 
Pac.  819,  semhle  (the  statute  does  not  apply  to 
conversations  on  business  matters,  but  only  to 
confidential  communications) ;  West  Virginia: 
1878,  White  v.  Perry,  14  W.  Va.  66,  80  (the 
wife  admitted  to  prove  certain  transactions  of 
sale  by  the  husband  ;  quoted  supra) ;  Wiseon-- 
sin:  1870,  Cook  v,  Henry,  25  Wis.  569,  571 
(authority  to  the  wife  to  sell  household  goods, 
not  a  confidential  communication) ;  1890,  Bicre- 
low  V.  Sickles,  75  id.  427,  429,  44  N.  W.  761 
(the  husband^s  testimony  to  the  wife's  conduct 
with  an  adulterer,  admitted) ;  1890,  Smith  v, 
Merrill,  ib.  461,  462,  44  N.  W.  759  (note  writ- 
ten  by  a  wife  to  an  adulterer  in  the  husband's 
presence,  but  kept  by  her  ;  his  testimony  to  it, 
excluded) ;  1897,  l^nctot  v.  State,  98  id.  136, 
138,  73  N.  W.  575  (letters  from  a  husband  to 
the  wife,  revealing  his  identity,  excluded). 


|§  2332-2341]  HUSBAND  AND   WIFE.  §  2337 

§  2337.  CommunioationB,  not  Acts.  The  privilege  has  for  its  object  the 
security  from  apprehension  of  disclosure,  —  a  security  in  consequence  of 
which  confidences  will  be  freely  given  and  not  withheld.  The  protection 
therefore  extends  only  to  communications,  t.  e.  utterances,  not  acts,  —  the 
reasoning  being  analc^ous  to  that  which  establishes  a  similar  limitation  for 
communications  between  attorney  and  client  {antey  §  2306).  Nevertheless, 
the  statute  in  some  jurisdictions  extends  the  privilege  to  "  transactions,"  or 
to  knowledge  of  any  fact  acquired  in  the  marital  relation ;  and  there  is  at  first 
sight  some  plausibility  in  this  extension.  The  confidence,  it  may  be  argued, 
which  the  husband  or  wife  desires,  and  the  freedom  from  apprehension  which 
the  privilege  is  designed  to  secure,  must  be  supposed  to  be  equally  as  desir- 
able for  conduct  as  for  utterances.  For  example,  a  husband  intending  a 
secret  journey  must  be  equally  desirous  to  prevent  the  disclosure  of  his 
preparations  of  accoutrement  as  of  his  communications  of  plan.  To  be 
obliged,  under  pain  of  disclosure  by  legal  process,  to  remain  dumb  as  to  his 
destination  is  no  more  incongruous  with  marital  confidence  than  to  be 
obliged  to  conceal  his  valise  and  his  railroad-ticket  and  his  travelling 
garb  from  the  wife's  inspection.  Must  not  the  confidence  be  as  desirable 
for  the  latter  as  for  the  former  ?  And  is  not  every  act  of  domestic  privacy, 
equally  with  every  utterance,  done  in  reliance  upon  a  supposed  confidence  in 
the  maintenance  of  that  privacy  ?  In  short,  in  the  preposterously  extreme 
logic  of  one  Court,  must  not  the  law  "assume  that  no  husband  wijl  commit 
a  crime  in  the  presence  of  his  wife  except  in  the  confidence  induced  by  the 
marital  relation  ? "  ^  The  diflBculty  with  this  argument  is  that  it  proves  too 
much.  It  requires  quite  as  effectually  that  the  same  privilege  be  extended 
to  the  testimony  of  a  son  or  a  brother  or  a  parent  or  a  servant.  It  amounts 
merely  to  this,  that  every  man  would  of  course  much  prefer  that  no  member 
of  his  family  should,  without  his  consent,  be  allowed  to  disclose  the  private 
doings  of  the  household.  This  is  natural  enough ;  but  it  is  not  at  all  what 
the  principle  of  privileged  communications  has  ever  assumed  as  its  goal 
(ante,  §  2285).  The  privilege  concerns  solely  the  relation  of  husband  and 
wife;  it  cares  nothing  for  the  family  as  such,  —  nothing  for  parent  and 
child,  nothing  for  brother  and  sister,  nothing  for  master  and  servant.  It  is 
the  peculiar  interest  of  the  marital  relation,  and  of  that  alone,  which  re- 
quires unrestricted  confidence ;  and  therefore  that  relation  alone  is  protected 
and  those  confidences  alone  which  spring  from  that  relation  are  protected. 
Domestic  conduct,  therefore,  may  doubtless  be  private  and  confidential,  but 
the  confidence  is  towards  the  family  at  large,  and  not  towards  the  wife  in 
particular.  It  is  only  so  far  as  there  has  been  a  special  confiding  of  it  to  the 
wife  (or  husband)  that  it  comes  within  the  privilege. 

It  follows,  therefore,  on  the  one  hand,  that  the  privilege  does  not  apply  to 
domestic  conduct  as  such.  On  the  other  hand,  it  is  equally  true  that  any 
particular  act  or  conduct  may  in  fact  become  the  subject  of  a  special  con- 

^  Ross,  0.  J.,  in  French  o.  Ware,  65  Vt.  88S8,  847,  26  Atl.  1096. 
VOL.  IT.  3265 
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fidence  in  the  wife  alone,  i.  e.  may  become  a  commnnication  to  her.  For 
example,  the  hnsband,  bringing  home  a  package  of  valnables,  and  calling  his 
wife's  attention,  "  Note  that  I  place  this  in  the  fourth  desk-drawer,"  in  effect 
communicates  to  her  not  only  the  words  but  also  the  act  of  placing  the 
package.  While  his  domestic  acts  are  ordinarily  not  to  be  treated  as  com- 
munications, nevertheless  it  is  always  conceivable  that  they  may  by  special 
circumstances  be  made  part  of  a  communication.  To  formulate  a  precise 
test  would  perhaps  be  impracticable.  It  is  clear,  however,  that  the  mere 
doing  of  an  act  by  the  husband  in  the  wife's  presence  is  not  a  communication 
of  it  by  him ;  for  it  is  done  for  the  sake  of  the  doing,  not  for  the  sake  of  the 
disclosure.  There  must  be  something  in  the  way  of  an  invitation  of  the 
wife's  presence  or  attention  with  the  object  of  bringing  the  act  directly  to 
her  knowledge.  Except  in  such  cases,  the  privilege  cannot  cover  anything 
but  an  utterance  of  words,  spoken  or  written.  One  of  the  many  aspects  of 
this  principle  is  illustrated  in  the  following  passage : 

1882,  Jamesy  J.,  in  U.  S.y.  Quiteau,  12  D.  C.  498,  547 :  *<The  exhibition  of  sanity  or 
insanity  is  not  a  commnnication  at  all,  in  the  sense  of  the  rule  which  protects  the  privacy 
and  confidence  of  the  marriage  relation,  any  more  than  the  height  or  color  or  blindness  or 
the  loss  of  an  arm  of  one  of  the  parties  is  a  commnnication.  The  role  which  is  supposed 
to  have  been  violated  was  established  in  order  that  the  conduct,  the  voluntary  conduct,  of 
married  life  might  rest  secure  upon  a  basis  of  peace  and  trust,  and  relates  to  matters 
which  the  parties  may  elect  to  disclose  or  not  disclose.  It  was  provided  in  order  that 
matters  should  not  come  to  the  light  which  would  not  do  so  at  all  without  a  disturbance 
and  disregard  of  the  bond  of  peace  and  confidence  between  the  married  pair.  Therefore 
it  has  not  been  applied  to  any  matter  which  the  hosband  for  example  has  elected  to  make 
public,  by  doing  or  saying  it  in  presence  of  third  persons  along  with  his  wife ;  and  it 
cannot  be  applied  to  that  which,  whether  he  will  or  no,  he  inevitably  exhibits  to  the 
world  as  well  as  to  his  wife.  Some  diseases  a  husband  may  conceal,  and  he  may  choose 
whether  to  reveal  them  or  not.  .  .  .  But  sanity  or  insanity  are  conditions  which  are  not 
of  choice ;  and  when  the  disease  of  insanity  exists,  the  exhibition  of  it  is  neither  a  matter 
of  voluntary  confidence  nor  capable  of  being  one  of  the  secrets  of  the  married  relation." 

Apart  from  the  statutes  above  mentioned,  whose  wording  requires  a  broader 
scope,  the  privil^e  is  commonly  accepted  as  applying  to  utterances  only.' 


'  Compare  also  some  of  the  ralings  cited  ante^ 
§  2236  :  Calif omia:  1898,  Poulsou  v,  Stanley, 
122  Cal.  655,  55  Pac.  605  (delivery  of  a  deed, 
not  a  '*  commnnication*') ;  District  of  Columbia : 
1882,  U.  S.  V,  Qoiteau,  12  D.  ,C.  498,  547 
( ' '  whether  in  ^oor  association  with  him  you 
ever  aaw  anything  that  would  indicate  that  he 
was  a  man  of  unsoand  mind,"  allowed  ;  quoted 
tupra);  Georgia:  1869,  WLlliams  v,  Phillips, 
89  id.  597,  605  (similar  to  the  next  case) ;  1869, 
JackBon  v.  Jackson,  40  Ga.  150,  153  (privilege 
coven  ^*  any  fact  which  came  to  her  knowledge 
by  reason  of  the  confidential  relation  of  husband 
and  wife");  1869,  Mclntyre  v,  Meldrim,  ib. 
490,  491  (similar) ;  1872,  Davis  v.  Weaver,  46 
id.  626,  629  (similar) ;  1878,  Ckx>drum  «.  State, 
60  id.  509,  511  (a  husband  not  allowed  to  testify 
that  a  wife  did  not  complain  to  him  of  an  as- 
sault ;  "the  wife  ought  to  feel  ...  as  secnre 
that  her  silence  will  not  be  disdoMd,  to  her 


detriment  or  disadvantage,  as  that  what  she 
says  will  not  be  repeated  ") ;  1879,  Stanford  v. 
Murphy,  63  id.  411,  416  (testimony  by  the  wife 
to  a  note  deposited  with  her  by  tiie  husband, 
excluded  ;  the  privilege  covers  "  facts  ascer- 
tained by  reason  of  such  confidential  inter- 
course") ;  Illinoia:  1896,  Griffith  v,  Griffith, 
162  111.  368,  44  N.  £.  820  (acts  of  self-abuse  by 
the  husband,  observed  by  the  wife,  held  privi- 
leged) ;  Indiana:  1882,  Perry  v.  Randall,  83 
Ind.  143  (action  for  money  lost  by  the  nlaintiff 
in  the  defendant's  house  and  found  and  kept  by 
the  defendant ;  the  defendant's  wife  not  admis- 
sible to  testify  to  the  defendant's  conduct  in 
dealing  with  the  money  in  her  presence) ;  1893, 
Poison  o.  State,  137  id.  519,  524,  35  N.  E.  907 
(the  fact  of  imparting  a  loathsome  disease,  not 
privileged) ;  1897,  Beyerline  v.  State,  147  id. 
125,  45  N.  £.  772  (that  the  wife,  testifyinff,  had 
been  taken  by  the  neck  by  the  hnsband  and 
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§  2338.  BzoepUonft  and  Distinctions.  (1)  Under  a  few  statutes,  by  ex- 
press words  or  by  construction,  the  communications  may  exceptionally  be 
disclosed,  commonly  in  cases  involving  the  commission  of  an  injury  by  one 
spouse  upon  the  other.^ 

(2)  At  common  law,  where  exceptions  were  recognized  to  the  rule  forbid- 
ding one  spouse  to  testify  against  the  other,  ^.  e.  in  the  case  of  certain  in- 
juries done  by  one  to  the  other  {ante,  §  2239),  it  would  seem  that  the  present 
rule  suffered  also  an  exception,  and  properly. 

(3)  At  common  law,  before  any  statutory  recognition  of  the  present  priv- 
ilege had  taken  place,  the  wife's  correspondence  with  the  husband  was  al- 
ways admitted  in  actions  for  criminal  conversation  (ante,  §  1730).  So  far  as 
it  was  admitted  for  the  plaintiff,  the  husband's  offer  of  it  might  be  treated  as 
a  waiver ;  but  so  far  as  admitted  for  the  defendant,  it  must  have  impUed  the 
recognition  of  an  exception,  add  properly.^ 


compelled  to  forge  a  signature,  admitted,  partly 
because  not  a  communicatloii,  partly  because  not 
confidential,  portly  because  a  crime);  Indian 
Territory:  1899,  6erman- American  Ins.  Co.  v. 
Paul,  2  Ind.  T.  625,  53  S.  W.  442  (that  his 
wife  had  given  him  property,  admitted) ;  I<ntfa : 
1861,  Romans  v.  Hay,  12  la.  270  (the  privilege 
does  not  cover  the  fact  of  desertion) ;  1882,  Hanks 
V.  Van  Garder,  59  id.  179,  182,  13  N.  W.  103 
(the  privilege  does  not  cover  a  husband's  transfer 
of  a  claim  to  the  wife);  Kansas:  1900,  State 
Bank  v.  Hutchinson,  62  Ejui.  9,  61  Pac  448 
(issue  whether  a  wife's  morteage  was  executed 
in  fear  of  threats  to  prosecute  tier  husband  ;  her 
testimony  that  she  had  heard  that  he  was  threat- 
ened, admissible,  though  the  source  of  her  hear- 
ing was  a  communication  from  the  husband)  ; 
Kentucky:  1871,  English  v.  Cropper,  8  Bush 
292  (the  privilege  does  not  cover  facts  known 
''from  otner  means  of  information  than  such 
as  result  from  the  marriage  relation  ") ;  1877, 
Elswick  9.  Com.,  13  id.  155,  156  (same) :  1890, 
Ck>m.  V.  Sapp,  90  Ky.  580,  585,  14  S.  W.  834 
(same ;  a  wife  admitted  to  testify  to  the  hus- 
band's attempt  to  poison  her);  Massachusetts: 
1868,  Baldwin  v.  Parker,  99  Mass.  79,  83  (the 
fact  of  a  communication,  not  merely  its  tenor,  is 

?rivilQged) ;  Missouri :  1880,  Holman  v,  Bachus, 
3  Mo.  49,  51  (the  privilege  covers  an  act  of 
payment  which  might  be  explained  by  the 
conversation  accompanying) ;  1893,  McFsdin  v, 
Catron,  120  id.  252,  274,  25  S.  W.  506  (preced- 
ing case  approved) ;  1895,  Harlan  v.  Moore,  132 
id.  483,  492,  34  S.  W.  70  (the  privilege  does  not 
cover  mere  "  acts  "  of  a  spouse) ;  1897,  Shanklin 
V.  McCracken,  140  id.  348,  41  S.  W.  898  (testi- 
mony of  the  wife,  that  M.  handed  her  husband 
a  package,  which  he  opened  and  handed  back 
to  M.,  and  that  she  saw  that  it  contained  deeds, 
admitted) ;  New  Hampshire :  1899,  Noyes  v, 
Marston,  70  N.  H.  7,  47  Atl.  592  (in  Pub.  St. 
S  20,  the  restriction  of  "violation  of  marital 
confidence  "  applies  to  '*  statement,  etc.,"  as  well 
as  to  ''any  matters,"  in  spite  of  the  lack  of  a 
comma  after  ''matter") ;  Ohio:  1849,  Cook  v. 
Grange,  18  Oh.  526,  531  (the  privile^^  covers 
^^all  transactions  which  oocorred  during  mar- 
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riage ") ;  1855,  Stober  v.  McCarter,  4  Oh.  St. 
513,  523  (preceding  case  limited  to  a  divorcee's 
testimony ;  the  survivor's  testimony  may  in- 
clude factf^  other  than  conversations,  occurring 
durine  coverture  which  do  not  violate  deceased's 
confidence  or  injure  his  reputation) ;  1884,  Holtz 
V.  Dick,  42  id.  23,  26  (husband  allowed  to  testify 
to  wife's  handwriting) ;  Utah :  1903,  Van  Al- 
Btine's  Estate,  26  Utah  193,  72  Pac.  942  (condi- 
tion of  the  husband  as  to  intoxication  in  his 
wife's  presence,  held  not  a  communication) ;  Ver- 
mowt :  1893,  French  v.  Ware,  65  Vt.  388,  344, 
26  Atl.   1096  (battery ;  complaints  by  the  in- 

i'ured  husband  as  to  bodily  paius,  the  fact  of 
lis  inability  to  labor,  and  a  perusal  of  accounts 
with  others  ;  the  first  held  privileged,  the  others 
not;  confidential  are  "matters  of  confidence" 
and  "  transactions  affecting  the  character,"  in- 
cluding "direct  testimony  to  the  act  of  a  crime  "  ; 
opinion  unsound) ;  Wisconsin :  1897,  Lanctot  v. 
Stote,  98  Wis.  136,  73  N.  W.  575  (adultery  ; 
to  prove  the  defendant's  name  and  identity, 
letters  to  his  wife  bearing  the  name  J.  L.,  and 
signed  as  husband,  were  excluded). 

^  Ind,  :  1883,  Doolittle  v.  State,  93  Ind.  272 
(criminal  cases  "  where  the  wife  is  the  ii^ured 

rirty";  based  on  a  comparison  of  Bev.  St. 
1889,  par.  2,  "the party  injured  by  the  offence 
committed,"  with  the  general  provision  makinff 
the  rules  in  criminal  cases  the  same  as  in  civu 
cases) ;  1895,  Jordan  v.  State,  142  id.  422,  424, 
41  N.  E.  817  (same) ;  Mo. :  1889,  Henry  v. 
Sneed,  99  Mo.  407,  12  S.  W.  663  ("in  the 
present  case,  S.  attempted  to  take  advantage  of 
a  legal  technicality  as  to  conversations  between 
husband  and  wife,  to  prevent  ^e  full  extent 
of  his  fraud  from  being  unearthed,"  and  an  ex- 
ception to  the  privilege  was  recognized  for  fraud) ; 
1896,  Moeckel  v.  Heim,  134  id.  576,  36  S.  W. 
226  (fraud ;  the  husband,  as  allesed,  having 
persuaded  his  wife  to  sign  a  note,  the  conversa- 
tions between  them  were  testified  to) ;  1902, 
Rice  V,  Waddill,  168  id.  99,  67  S.  W.  605  (a 
husband's  letters  to  his  wife,  showing  a  fraudulent 
scheme  to  deprive  her  of  ^property,  admitted 
against  his  grantees). 

>  1896,  Bomer  v.  Yance,  93  Wis.  352,  67 
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(4)  The  wife's  statements  in  her  huAatuTs  presence  are  receivable  against 
him  as  his  admissions  implied  by  silent  assent  (ante,  §  2232) ;  yet  if  the 
interview  was  private,  the  present  privilege  seems  to  forbid  this ;  for,  even 
regarding  the  statements  as  adopted  and  made  by  him,  they  are  still  private 
and  confidential' 

3.   Persons  Prohibited  and  Entitled. 

§  2339.   Third  Parsons  Orerhaaring ;  Documents  obtained  by  Third  Persons. 

(1)  A  third  person  overhearing  a  confidential  communication  may  testify  to 
it,^  for  the  same  reason  recognized  in  the  privily  for  a  client's  communica* 
tions  with  his  attorney  {arUe,  §  2326). 

(2)  For  doeumenU  of  communication  coming  into  the  possession  of  a  third 
person,  a  distinctibn  should  obtain,  analogous  to  that  already  indicated  for  a 
client's  communications  (ante,  §§  2325,  2326) ;  i.  e.  if  they  were  obtained 
from  the  addressee  by  voluntary  delivery,  they  should  still  be  privileged  (for 
otherwise  the  privilege  could  by  collusion  be  practically  nullified  for  written 
communications);  but  if  they  were  obtained  surreptitiously  or  otherwise 
without  the  addressee's  consent,  the  privilege  should  cease.' 

§  2340.  "Who  may  Claim  the  Privilege ;  Waiver.  (1)  The  privil^e  is  in- 
tended to  secure  freedom  from  apprehension  in  the  mind  of  the  one  desiring 
to  communicate  (ante,  §  2332) ;  it  thus  belongs  to  the  communicating  one, 
and  the  other  one  —  the  addressee  of  the  communication  —  is  therefore  not 


N.  W.  720  (bat  it  is  difficult  to  reconcile  this 
with  the  local  statute,  {  4072). 

»  1871,  R.  V.  Hilditch,  12  Cor  Cr.  181,  Cox, 
J.  ( '*  what  a  wife  says  in  the  presence  of  her 
hnsband  is  admissible,  and  what  she  writes  to 
him,  if  received  and  recognized  by  him,  ia  equir- 
alent  to  a  statement  made  verbally  by  her  in 
his  presence "  ;  a  letter  found  on  his  person, 
here  doubtinglv  held  admissible). 

^  1834,  R.  V.  Simons,  6  C.  &  P.  540 ;  1889, 
Gannon  v.  State,  127  111.  507,  518,  21  N.  E. 
525  ;  1900,  State  Bank  v.  Hutchinson,  62  Kan.  9, 
61  Pac.  443  ;  1872,  Com.  v.  Griffin,  110  Mass. 
181 ;  1862,  State  v.  Center,  85  Vt.  878,  382, 
886  (proved  by  a  police-officer  who  was  in  the 
next  room). 

'  The  rulings  are  not  harmonious ;  compare 
the  rulings  on  confession  obtained  by  trick  {anUy 
J  841):  1872,  R,  v.  Pameuter,  12  Cox  Cr.  177 
(letter  to  a  wife,  given  to  a  constable  to  post, 
but  retained  by  him,  excluded)  ;  1902,  Ward  v. 
State,  70  Ark.  204,  66  S.  W.  926  (a  defendant, 
in  iail,  gave  to  his  wife  a  letter,  partly  to  her 
and  {lartly  to  N.,  and  the  letter  was  taken  from 
her  ;  held,  that  the  part  to  her  was  inadmissible, 
and,  bv  a  majority,  that  the  part  to  N.  was  ad- 
miBsible) ;  1880,  State  v.  Hoyt,  47  Conn.  540 
(letters  of  the  defendant  to  his  wife,  admitted 
from  one  who  had  obtainedjrassession  of  them) ; 
1898,  Mercer  v.  Stote,  40  Fla.  216,  24  So.  154 
(a  husband's  letter  to  his  wife,  obtained  some- 
how by  the  defendant ;  excluded,  regardless  of 
the  persons  by  whofn  it  was  possessed) ;  1893, 
WilkersoB  v.  State,  91  Ga.  729,  738,  17  S.  £. 


990  (a  letter  from  a  husband  to  the  wife,  given 
by  her  to  her  paramour,  excluded) ;  1878,  State  v. 
Buffington,  20  Kan.  599,  618  (a  letter  from  the 
defen&nt  to  his  wife,  handed  by  her  to  the 
prosecuting  witness,  admitted;  *'it  is  priyi- 
leged  only  while  it  remains  in  their  custody 
and  control,  or  while  it  remains  within  the  cus- 
tody and  control  of  their  agents  or  representa- 
tives ") ;  1898,  Scott  v.  Com.,  94  Ky.  511,  28 
S.  W.  219  (a  letter  by  a  husband  to  the  wife, 
obtained  from  her  by  a  third  person,  whether 
by  force  or  otherwise,  privileged)  ;  1892,  State 
V.  Ulrich,  110  Mo.  850,  864,  19  S.  W.  656 
(a  husband's  letters  to  the  wife  produced  from 
her  custody,  excluded) ;  1877,  Geiger  v.  State,  6 
Nebr.  545,  549  (a  letter  from  a  husband  to  the 
wife,  found  by  a  third  person  in  the  husband's 
house,  admitted  ;  "  the  Court  will  not  take 
notice  how  they  are  obtained  ") ;  1902,  People  o. 
Truck,  170  N.  Y.  208,  68  N.  E.  281  (the  de- 
fendant's wife  permitted  to  prove  her  receipt 
from  him  in  jail  of  two  letters,  and  her  mailing 
of  them,  the  wife  not  being  aware  of  the  con- 
tents or  of  the  addresses) ;  1887,  Bowman  v. 
Patrick,  32  Fed.  868  (letters  from  a  hnsband  to 
a  wife,  found  among  his  papers  by  the  husband's 
administrator,  and  by  him  delivered  to  the 
party,  excluded) ;  1889,  Selden  v.  State,  74  Wis. 
271,  274,  42  N.  W.  218  (letters  by  a  husband 
to  a  wife,  deposited  by  her  with  her  attorney 
for  a  divorce,  held  not  producible  by  the  latt^ 
in  a  prosecution  of  the  husband  for  penury ; 
addresses  and  postmarks  on  the  envelopes^ 
equally  excluded). 
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entitled  to  object;^  unless,  as  already  noticed  (ante,  §§  2338,  par.  4),  the 
latter's  silence  is  desired  to  be  treated  as  an  assent  and  an  adoption  of 
the  statement,  which  thus  makes  it  doubly  a  communication  and  doubly 
privileged. 

(2)  The  spouse  possessing  the  privilege  may  of  course  waive  it  The  waiver 
may  be  found  in  some  extrajudicial  disclosure,^  or  in  some  act  of  testimony 
which  in  fairness  places  the  person  in  a  position  not  to  object  consistently  to 
further  disclosure,*  —  for,  as  already  noted  (ante,  §  2327),  the  principle  of 
waiver  cannot  depend  solely  upon  the  interpretation  of  conduct  implying 
willingness  to  waive. 

Nevertheless,  in  a  few  Courts  the  doctrine  of  waiver  appears  to  be  ignored 
entirely.^  This  confusion  of  a  disqualification  with  a  privilege  has  been 
already  adverted  to  (ante,  §  2334) ;  it  is  entirely  unjustifiable  (except  as 
required  by  the  express  words  of  some  perversely-phrased  statute),  and  is 
so  radical  an  error  of  principle  that  no  further  argument  would  cure  such 
a  misapprehension. 

4.    CasMitlon  of  the  Privilege. 

§  2341.  Death;  Divorce;  Separation;  Invalid  Marriage.  The  privilege  is 
intended  to  secure  such  a  guarantee  against  apprehension  of  disclosure  as 
will  induce  absolute  freedom  of  communication;  and  this  can  only  be  at- 
tained by  continuing  the  protection  in  spite  of  the  termination  of  the  marital 
relation : 

1S59,  Stephens,  J.,  in  Lingo  v.  State,  29  6a.  470,  483:  '*  Commanications  between  hus- 
band and  wife  are  protected  forever.  This  is  necessary  to  the  preservation  of  that  perfect 
confidence  and  trust  which  should  characterize  and  bless  the  relation  of  man  and  wife. 
Each  must  feel  that  the  other  is  a  safe  and  sacred  depository  of  all  secrets ;  and  the  pro- 
tection which  the  law  holds  over  the  dead  is  the  very  source  of  greatest  security  to  all  the 
living." 

'  (1)  Hence,  it  has  always  been  conceded  that  the  death  of  the  person  com- 
municating does  not  terminate  the  privilege.^    In  this  respect,  the  present 


^  1900,  Derham  o.  Derham,  125  Mich.  109, 
83  N.  W.  1005 ;  1888,  Stickney  v.  Stickney, 
181  U.  S.  227,  287,  9  Sap.  677,  temhle  (cited 
jMt,  §  2841).  Contra  (that  the  privilege  belonffs 
to  both):  1890,  People  v.  Mulllnffs,  88  C^. 
188,  148,  28  Pac.  229 ;  1891,  People  v.  Wood, 
126  N.  7.  249,  271,  27  K.  £.  862,  atmbU. 
Undecided:  1882,  Perry  v.  Randall,  88  Ind. 
143,  146,  aembU. 

<  1894,  People  v.  Hayes,  140  N.  Y.  484, 
495,  85  N.  £.  951  (letters  from  a  wife  to  a 
hnsband,  given  by  him  to  his  mistress  and  by 
her  to  the  district  attorney,  not  priyileged  for 
the  huflhand). 

*  The  statutes  cited  ante,  §  488,  sometimes 
provide  for  this  :  1898,  Driver  w.  Driver,  —  Ind. 
—  ,  52  N.  £.  401  (divorce  ;  husband's  use  of  his 
own  communications  to  the  wife,  treated  as  a 
waiver  of  privilege  as  to  his  letters  on  the  same 
subjects)  ;  1897,  Kelley  v,  Andrews,  102  la.  119, 
71  N.  W.  251  (presence  of  the  wife  in  Court  at 


a  former  trial  when  the  husband  disclosed  the 
coinmunications  in  question,  not  a  waiver  of  the 
privilege  for  the  second  trial) ;  1898,  Nichols  v. 
Nichols,  147  Mo.  387,  48  S.  W.  947  (examine- 
tion  of  wife  by  opponent  as  to  communicationa 
waives  tbe  privilege  as  to  such  communica- 
tions) ;  1899,  Rose  v.  Mitchell,  21  R.  I.  270, 
48  Atl.  67  (alienation  of  wife's  affections ; 
whether  plaintiff's  testimony  to  wife's  lan^age 
to  him  18  a  waiver,  allowing  her  to  testify  to 
similar  matters,  undecided). 

The  following  ruling  is  unsound;  compare 
{2276,  ante:  1891,  cSnnolly  v.  Murrell,  14 
Ont  Pr.  187  (the  husband  may  at  any  time 
claim  the  privilege,  even  after  making  partial 
disclosure). 

*  1877,  Chapman  v.  Holding,  60  Ala.  522, 
538,  temble;  1900,  Robinson  v.  Robinson,  22 
R.  I.  121,  46  At].  455.  Undecided:  1882, 
Perry  v.  Randall,  88  Ind.  143,  146,  sembU, 

^  1824,  Doker  v.  Easier,  By.  &  Moo.  198 
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privilege  differs  not  only  from  the  marital  disqualification  (ante,  §  610)  but 
also  from  the  marital  privilege  against  adverse  testimony  (ante,  §  2237),  so 
that,  even  where  those  two  have  been  terminated  by  death  or  have  been 
abolished  by  statute,  the  present  privilege  remains  for  enforcement  (2)  In 
the  same  way,  the  privilege  does  not  terminate  with  divorce  or  separation.' 
(3)  But  the  application  of  the  privilege  to  a  communication  made  between 
husband  and  wife  living  in  separation,^  or  between  persons  living  in  unlawful 
cohaHtation^  cannot  be  conceded ;  for  here  the  policy  of  the  privilege  does 
not  apply  (ante,  §  2332),  since  the  relation  is  not  one  in  which  the  law  need 
seek  to  foster  confidence,  and  no  privilege  ever  came  into  existence. 


(a  widow  not  admitted  to  proTo  a  eonyenatioii 
between  herself  and  the  testator) ;  1895,  Emmons 
V.  Barton,  109  Gal.  662,  669,  42  Pac.  808  ; 
1879,  Brooks  v,  Francis,  10  D.  C.  109  ;  1852, 
Fanners'  Bank  v.  Cole,  5  Harringt.  418  ;  1859, 
Lingo  V.  Stote,  29  Ga.  470,  483 ;  1869,  Jackson 
V.  Jackson,  40  id.  150,  153 ;  1895,  Goelz  v. 
Goelz,  157  111.  88,  41,  41  N.  £.  756 ;  1895, 
Gillespie  «.  Gillespie,  159  id.  84,  90,  42  N.  £. 
805 ;  1898,  Geer  v,  Goudy,  174  id.  514,  61 
N.  £.  623 ;  1872,  Mercer  v.  Patterson,  41  Ind. 
440,  444 ;  1878,  Griffin  v.  Smith,  45  id.  866 ; 
1900,  Shnman  v.  Sapreme  Lodge,  110  la.  480, 
81  N.  W.  717  (statute  applied) ;  1901,  Hertrich 
V,  Hertrich,  114  id.  643,  87  N.  W.  689;  1841, 
McGuire  v.  lialoney,  1  B.  Monr.  224  ;  1858, 
Short  V,  Tinsley,  1  Mete.  Ky.  897,  401  ; 
1890,  Com.  V,  Sapp,  90  Ky.  580,  584,  14  S.  W. 
834  ;  1901,  Murphy  »•  Murphy,  —  Ky.  —  ,  65 
8.  W.  165  (privilege  held  not  applicable  to  a 
widow's  testimony  to  the  testator's  declara- 
tions in  a  will  contest;  Dn  Kelle,  J.,  diss.)  ; 
1902,  Manhattan  L.  I.  Co.  v.  Beard,  112  id. 
455,  66  S.  W.  35  (privilege  held  applicable  to  a 
widow's  testimony  in  a  suit  on  tne  husband's 
insurance  policy) ;  1908,  New  York  Life  Ins. 
Co.  V,  Johnson,  —  id.  —  ,  72  S.  W.  762 
(widow's  testimony  in  favor  of  the  deceased's 
estate,  excluded)  ;  1859,  Walker  v,  Sanborn,  46 
Me.  470,  472 ;  1861,  Dexter  v.  Booth,  2  All. 
£59 ;  1886,  Maynaid  v,  Vinton,  59  Mich.  139, 
152,  26  N.  W.  401  ;  1895,  Newstrom  v.  R.  Co. 
61  Minn.  78,  63  K.  W.  253 ;  1895,  Bucking- 
ham V.  Roar,  45  Nebr.  244,  63  N.  W.  398; 
1842,  Babcock  v.  Booth,  2  Hill  N.  Y.  181,  187  ; 
1842,  Osterhout  v.  Shoemaker,  3  id.  513,  519  ; 
1872,  Southwick  t;.  Southwick,  49  N.  Y.  510 ; 
1846,  Cornell  v.  Vanartsdalen,  4  Pa.  St.  864, 
374  ;  1871,  State  v.  Mc Auley,  4  Heisk.  424, 432. 

In  some  of  the  above  cases  the  testimony 
was  excluded  even  when  it  favored  the  deceased, 
partly  because  of  the  erroneous  view  already 
noticed  {arUe,  §  2834,  par.  1),  partly  because  of 
a  too  strict  view  of  the  principle  of  waiver 


(ante,  {{  2329,  8340) ;  a  correct  solution  is 
seen  in  the  following  cases:  1888,  Stickney  v. 
Stickney,  131  U.  S.  227,  237,  9  Sup.  677  (a 
widow  held  to  be  "at  liberty,  though  not  com- 
pellable, to  state  the  directions  given  liy  her  to 
ner  husband  respecting  the  investment  of  her 
money  ") ;  1897,  Smith  v.  Cook,  10  D.  C.  App. 
488,  492  ;  Posey  v,  Hanson,  ib.  497,  509  (the 
widow  allowed  to  disclose  communications  with 
the  deceased  husband  in  a  suit  against  her  in- 
volving the  title  to  property). 

*  1885,  Owen  v.  State,  78  Ala.  425,  428 ; 
1888,  Long  o.  State,  86  id.  36,  41,  5  So.  448  ; 
1884,  Nolen  o.  Harden,  43  Ark.  307,  315; 
1890,  People  v.  Mullings,  83  Gal.  138,  143, 
23  Pac.  229 ;  1896,  Griffith  v.  Griffith,  162  111. 
868,  44  N.  £.  820  (divorced  wife  not  allowed  to 
testify  for  the  plaintiff  in  an  action  by  the 
second  wife  for  divorce)  ;  1898,  Geer  v.  Goudy, 
174  id.  514,  51  N.  E.  628  ;  1882,  Perry  r. 
Randall,  83  Ind.  143 ;  1901,  Evans*  Estate,  114 
la.  240,  %^  N.  W.  283  ;  1872,  Andenon  v. 
Anderson,  9  Kan.  112,  115 ;  1890,  Com.  v. 
Sapp,  90  Ky.  580,  584,  14  S.  W.  834 ;  1888, 
Hitchcock  V,  Moore,  70  Mich.  112,  116,  37 
N.  W.  914 ;  1886,  Leppla  v.  Tribune  C^.,  35 
Minn.  310,  29  N.  W.  127  ;  1900,  State  v,  Kodat, 
158  Mo.  125,  59  S.  W.  73 ;  RatcUff  v.  Wales,  1 
Hill  N.  Y.  63  ;  1861,  Chamberlain  v.  People, 
23  N.  Y.  85,  89 ;  1849,  Cook  o.  Grange,  18  Oh. 
526,  529 ;  1887,  Brock  v.  Brock,  116  Pa.  109, 
118,  9  Atl.  486  ;  1900,  Robinson  v.  Robinson, 
22  B.  L  121,  46  AU.  455  ;  1858,  Kirabrough  v. 
Aitchell,  1  Head  539,  540;  1870,  Cook  v. 
Henry,  25  Wis.  569,  571. 

*  Contra :  1884,  Holtz  v,  Dick,  42  Oh.  St. 
28,  26  (a  wife's  letters  to  a  husband,  while 
living  separate  from  him,  admitted  on  common- 
law  principles  ;  '*  that  rule  has  not  been  limited 
by  the  present  legislation,  but  enlarged  "). 

«  1881,  Wells  V.  Fisher,  1  Moo.  &  Bob.  99 
(here  the  man  was  a  second  husband,  but  the 
first  husband,  who  had  been  supposed  dead,  had  ' 
returned  from  foreign  parts). 
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Topic  B  (continued):  PRIVILEGED  COMMUNICATIONS. 
SuB-Tono  IV;  COMMUNICATIONS  BY  AND  TO  JURORS. 


CHAPTER    LXXXTT. 

{  2345.  General  Priuciples  inyolved. 

A,  PsTiT  Just. 
1.  Prlirileged  CommnnlcatJona  Role. 
{  2346.  Scope  of  the  Principle. 

2.  Parol  Evidenoe  Rule. 

§  2348.  General  Principle. 

§  2349.  (a)  Motived,  Beliefs,  Misanderttand- 
ings,  or  Intentions  of  Jorors,  as  immateriaL 

$  2350.  Same :  Examining  tbe  Jury  before 
Discharge,  to  ascertain  the  Gronnds  of  Verdict. 

{  2351.  (6)  Issues  of  the  Trial,  as  material; 
Judge's  Instructions,  as  considered  by  the  Jnrv. 

§  2352.  (c)  Irregularities  and  Misconduct,  as 
material;  Jurors  Impeaching  their  Verdict; 
History  of  tbe  Rule. 

I  2353.  Same :  Policy  of  the  Rule. 

§  2354.  Same :  State  of  the  Law  in  Various 
Jurisdictions ;  Qualifications  of  the  Rule. 

§  2355.  {d)  Mistake  in  Recording  or  An- 
nouncing the  Verdict. 


§2356.  Same:  Kxplaininff  the  Verdict's 
Meaning;  Mistake  as  to  ics  Legal  Effect;  Re- 
tiring to  Reconsider. 

8.  Arbitrators'  Awarda. 

§  2358.  Foregoing  Principles  applied  to  Ar- 
bitrators' Awards. 

B.  Grand  Just. 
1.  Privileged  Communications  Rule. 

§  2360.  History  and  General  Principle. 

§2361.  (a)  Privilege  of  Grand  Jurors;  Se- 
crecy of  Vote  and  Opmion. 

§  2362.  (6)  Privilege  of  Witnesses  before  the 
Grand  Jury;  General  Principle. 

§  2363.  Same :  Instances  of  the  Cessation  of 
the  Privilege. 

2.  Parol  Evidence  Rule. 

§  2364.  Grounds  for  Indictment;  Illegal  Evi-* 
dence;  Required  Number  of  Votes;  etc. 


§  2345.  General  Principles  involved.  The  doctrine  of  privilege  for  confi- 
dential communications,  when  applied  to  jurors  in  their  deliberations,  found 
itself  side  by  side  with  two  other  and  totally  distinct  doctrines.  To  the  nat- 
ural risks  of  entanglement,  add  that  one  of  these  doctrines  is  not  a  principle 
of  evidence  at  all,  and  that  the  other  is  a  now  discarded  principle  which  at 
one  time  had  great  vogue  in  other  relations ;  and  it  is  easy  to  see  that  much 
obscurity  of  rule  has  resulted,  together  with  much  difference  of  judicial 
opinion.  As  the  common  formula  has  run,  "  a  juror's  testimony  or  affidavit 
is  not  receivable  to  impeach  his  own  verdict."  But  this  rule  of  thumb  is  in 
itself  neither  absolutely  correct  as  a  statement  of  the  acknowledged  law,  nor 
at  all  defensible  upon  any  principle  in  this  unqualified  form.  It  is  a  mere 
shibboleth,  and  has  no  intrinsic  signification  whatever.  It  resembles  the 
popular  notion  in  times  of  stringency  that  "  the  country  needs  more  money," 
or  the  old  tradal  fallacy  that  a  people's  money  ought  to  be  spent  within  its 
own  borders  and  not  paid  to  foreign  merchants  for  foreign  goods,  —  both  of 
which  have  a  certain  plausibility,  and  yet  can  only  be  exposed  by  a  consid- 
eration of  independent  and  fundamental  economic  principles  which  combine 
under  certain  circumstances  to  produce  the  facts  that  give  plausibility  to  the 
popular  dogmas.  The  dogma  that  a  juror  may  not  impeach  his  verdict  is, 
then,  in  itself  neither  correct  in  law  nor  reasonable  in  principle  ;  but  it  has 
reference  to  a  group  of  rules  deducible  from  three  general  and  independent 

principles,  which  must  be  examined  separately : 
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1.  I^vS€ged  eammunieaiiaiu,  Tliejinoi^s  subjectrre  freedom  of  expressica 
in  conBiiltation  must  be  gnaranteed.  Hence  theevidential  principle  of  privi- 
leged c(»nmanications  ^anie,  §  2285)  genuinely  applies  to  the  delibeiationa 
of  a  jury,  so  as  to  forbid  any  one  of  them  to  xereal  Uie  commimicstaons  of 
another  daring  retirement,  without  the  latter^s  consent 

2.  Parol  evidence  (Integration).  The  rerdict  of  a  jniy  is  a  written  act^like 
a  will  or  a  contract  or  a  jadgment  reduced  to  writing,  and  the  "parol  evi- 
dence **  role  (pogl^  §  2401)  governs  it^  in  a  special  application  adapted  to  its 
drcnmstances.  The  results  of  this  principle's  application  fall  under  four 
heads :  a.  The  negotiations  and  motives  preceding  and  leading  up  to  the  final 
act  of  uttering  the  verdict  are  immaterial  and  cannot  be  used  to  vary  or  set 
aside  the  verdict  as  uttered ;  h.  The  precise  scope  of  Uie  issues  upon  which 
the  verdict  is  founded  is  always  open  to  ascertainment;  c.  The  failure  to 
observe  those  forms  of  hehavior  which  are  essential  to  the  validity  of  jurors' 
actions  is  always  open  to  establishment ;  (L  The  incorrectness  of  the  foreman's 
declaration  or  of  the  derk  of  court's  record^  in  not  representing  the  actual 
terms  of  the  verdict  as  finally  assented  to  by  the  jniy  as  a  body,  may  always 
be  established,  for  the  purpose  of  correcting  the  record,  by  proceedings  taken 
at  a  proper  time ;  provided  always  that  this  permissible  process  is  to  be  dis- 
tinguished from  the  things  prohibited  by  the  rule  of  (a),  above. 

3.  Self'StuUifyin^  testimony.  In  so  far  as  the  rule  of  2,  e,  above,  is 
attempted  to  be  carried  out  by  using  a  juror's  testimony  to  prove  his  own 
misbehavior,  this  would  be  forbidden  by  the  principle  nemo  turpitudinem 
swam  allegans  audietur  (ante,  §  525),  if  there  were  any  such  principle.  But 
that  principle  of  evidence  has  long  ago  disappeared  from  eveiy  other  part  of 
our  law,  and  it  should  not  survive  for  the  present  purpose. 

The  foregoing  principles  have  application  as  well  to  grand  jurors  as  to  petit 
jurors,  but  naturally  with  some  differences  of  result  The  chief  difference  is 
that  under  the  principle  of  1,  above  (privil^ed  communications),  the  com- 
munications of  witnesses  to  the  jurors,  as  well  as  of  the  jurors  among  them- 
selves, are  included,  and  a  special  development  of  the  principle  becomes 
necessary. 

So  also  the  award  of  arbitrators  is  governed  by  the  same  principles,  the 
chief  difference  occurring  in  the  application  of  2,  &,  above,  because  of  the 
arbitrators'  combination  of  the  functions  of  judge  and  jury. 

A.  Petit  Jury. 

1.  Privileaad  Commniiloatioiui  Rule. 

§  2346.  Scope  of  the  Principle.  The  requirements  of  the  general  principle 
of  privileged  communications  (arUe,  §  2285)  are  fully  satisfied  for  communica- 
tions between  jurors  during  retirement.  The  communications  originate  in  a 
confidence  of  secrecy ;  this  confidence  is  essential  to  the  due  attainment  of  the 
jury's  constitutional  purpose ;  the  relation  of  juror  is  clearly  entitled  to  the 

highest  consideration  and  the  most  careful  protection  ;  and  the  injury  from 

8272 


§§  2345-2364] 


BETWEEN  PETIT  JURORS. 


2348 


disclosure  would  certainly  overbalance  the  benefits  thereby  gained.^  It  has 
therefore  always  been  assumed  and  conceded  that  a  juror  is  privileged  not  to 
have  his  communications  with  a  fellow-juror  disclosed  upon  the  witness-stand 
against  his  consent^ 

Nevertheless  this  principle  has  in  practice  not  played  a  frequent  part,  and 
for  three  reasons :  (a)  The  communications  between  jurors  are  seldom  relevant 
in  any  way  upon  another  trial ;  ^  (b)  even  when  they  are  desired  to  be  used 
on  motions  for  a  new  trial,  they  are  usually  excluded  by  virtue  of  the  parol 
evidence  rule  in  some  aspect ;  when  they  are  not  so  excluded,  they  are  still 
usually  without  the  privilege  because  they  involve  misconduct,  which  is  per- 
haps not  protected  by  the  principle  of  the  privilege ;  *  (c)  even  when  the  priv- 
ilege would  apply,  the  juror  himself  waives  it  by  making  voluntary  affidavit 

It  remains,  however,  to  notice  the  practical  difTerences  between  the  appli- 
cation of  the  present,  principle,  i.  e.  the  genuine  privilege,  and  the  ensuing 
one,  i,  t,  the  parol  evidence  rule :  (1)  Under  the  parol  evidence  rule,  the 
juror's  testimony  is  excluded  only  when  it  is  offered  to  prove  facts  nullifying 
the  verdict,  on  a  motion  for  a  new  trial  But  under  the  privileged  communi- 
cations rule,  the  juror's  testimony  would  be  excluded  for  any  purpose  what- 
ever,—  for  example,  where  upon  another  trial  he  was  a  witness  and  his  bias 
was  offered  to  be  shown  by  his  expressions  during  retirement  with  the  former 
jury.  Thus  the  genuine  privilege  may  have  a  larger  scope  than  the  parol 
evidence  rule.  (2)  Under  the  parol  evidence  rule,  the  juror's  testimony  is 
excluded  (by  the  prevailing  rule)  in  proving  either  his  own  misconduct  or  a 
fellow-juror's ;  but  under  the  privileged  communications  rule  the  former  is 
obviously  not  excluded,  where  the  juror  makes  voluntary  affidavit.  Contrari- 
wise, in  the  few  jurisdictions  which  do  not  accept  the  rule  prohibiting  proof  of 
misconduct,  the  juror  might  still  be  prevented  from  disclosing  a  fellow-juror's 
communications  unless  the  latter  consented.  (3)  Under  the  parol-evidence 
rule,  the  prohibitions,  so  far  as  they  exist  at  all,  are  absolute  and  independent 
of  the  juror's  consent ;  but  under  the  privileged  communications  rule  there 
is  nothing  left  to  prohibit  if  the  privileged  juror  once  consents. 


2.    Parol  Evidence  Rule. 

§  2348.  General  Principle.     The  principle  of  the  Parol  Evidence  rule  (the 
constitution  of  legal  acts)  is  later  examined  in  detail  {post,  §§  2400-2478) ; 


^  1834,  Johnson,  J.,  in  M*Eain  \\  Love,  2 
Hill  S.  C.  506  ('*  We  know  from  experience  that, 
in  questions  admitting  of  any  doubt,  the  only 
possible  means  of  arriving  at  unanimity  of  opin- 
ion amongst  many  is  by  a  free  interchange  of 
thought,  and  to  deny  it  to  a  jury  would  be  to 
defeat  the  object  of  trial  by  jury  "). 

*  1873,  R.  v.  Eahalewai,  3  Haw.  466,  470 
(rule  applied) ;  1824,  State  v,  Powell,  7  N.  J.  L. 
244,  248  (knowledge  of  the  condition  of  the 
body,  acuuired  as  a  coroner's  juror  upon  the 
same  death,  not  privileged). 

In  1757,  Admiral  Byng  having  been  con- 
demned to  death  by  a  court-martial,  whose  deci- 


sion many  thought  harsh,  a  bill  was  presented 
to  release  from  their  oath  of  secrecy  the  members 
of  the  court-martial,  so  that  an  investigation 
might  be  had  ;  this  bill  Loitl  Mansfield  ana  Lord 
Hfudwicke  both  opposed,  and  their  arguments 
are  analogous  to  tiiose  urged  against  the  dis- 
closure of  a  jury's  deliberations  and  reasonings 
(Cnbbett's  Pari.  Hist.  803-822,  Campbell's  Lives 
of  the  Chancellors,  VI,  273). 

*  They  might  be  relevant  to  impeach  the 
juror  as  a  witness  in  a  later  trial  \  e,  g,  9a  at- 
tempted ill  Phillips  v.  Marblehead,  148  Mass. 
326,  830,  19  N.  £.  547  (1880). 

*  Poa,  §  2364. 
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MiA  a  jniy^s  rerdkrt  is  oae  of  the  most  imponant  acts  iH^istntb^  the  mppli- 
cation  of  that  phitciple.  To  c-^osiier  it§  a^pli^auin  hoe  is  to  sepante  the 
hJiVyxX  irjzxi  ixa  iiatir^  p^aoe,  bat  is  uiiiT-: iiih^e- 

Tbat  priDcipIe  is  that  where  the  exi«tec-:ie  and  tenor  of  a  legal  act — tL  e.  an 
ntUrranc^  to  wLich  l*r:^  ^Zic:&  are  aut.acbed  —  are  in  issue,  the  oatward  utter- 
ance as  f.na!lr  a&d  formallj  made,  anl  n:t  the  prior  and  priTate  intention, 
iM  taken  as  erclojtivelj  constituting  the  act  </»34f.  §§  24'>l.  2425);  and  there- 
fore where  the  act  is  required  (as  ja'd::ial  prxeedings  are)  to  be  made  in 
writing,  the  writing  is  the  act  {p(ASt,  §  2450 1  Bat  this  assumes  that  there 
was  an  act ;  nothing  therefore  prohibits  the  inTestigation  of  the  circum- 
stances to  determine  whether  an  act  of  the  alleged  tenor  was  consummated 
bjr  the  will  of  the  parties  (post,  §  24^33).  Moreover,  if  any  formalities  are 
essential  to  the  validity  of  the  act,  their  absence  may  of  course  be  shown 
{pod,  §  2456;.  Finally,  even  when  an  act  of  the  tenor  alleged  appears  to 
have  been  done  by  written  utterance,  the  failure  of  the  written  utterance  to 
correspond  with  the  private  intention  is  good  ground,  in  a  proper  proceeding, 
for  judicial  revision  and  correction  of  the  writing,  so  far  as  there  is  no  impolicy 
in  unsettling  the  transaction  and  risking  controversial  uncertainty  {posi, 
§§  2413,  2417). 

In  applying  this  principle  to  a  jury's  verdict,  Uie  subject  naturally  falls 
under  four  heads : 

a.  The  jurori  deliberations  during  retirement,  their  expressions,  aiguments, 
motives,  and  beliefs,  represent  that  state  of  mind  which  must  precede  every 
legal  act  and  is  in  itself  of  no  legal  consequence.  The  verdict,  as  finally 
agreed  upon  and  pronounced  in  court  by  the  jurors,  must  be  taken  as  the  sole 
embodiment  of  the  jury's  act  Hence  it  stands,  irrespective  of  what  led  up 
to  it  in  the  privacy  of  the  jury-room,  —  precisely  as  the  prior  negotiations  of 
the  parties  to  a  contract  disappear  from  legal  consideration  when  once  the 
final  agreement  is  reduced  to  writing  and  signed.  The  difference  is  that  the 
parties  need  not  have  reduced  their  transaction  to  a  single  memorial  (i.  e.  by 
integration)  unless  they  wished  to,  while  the  law  requires  the  verdict  thus 
to  be  made ;  but  the  effect  is  the  same,  when  the  act  is  once  done. 

b.  The  issues  submitted  to  a  jury  must  be  known  before  the  scope  of  the 
verdict  can  be  completely  determined,  because  a  general  verdict  purports  only 
to  state  the  net  fact  of  a  decision  pro  or  con,  and  the  subject  of  law  and 
fact,  upon  which  the  decision  is  given,  must  still  be  sought  in  the  pleadings, 
the  t^iHtimony,  and  the  instructions,  —  precisely  as  a  written  contract  may 
by  the  parties'  express  intention  cover  only  a  part  of  a  transaction  and  leave 
the  rest  to  be  determined  from  other  materials  (post,  §  2430).  Hence, 
pro[>erly,  the  issues  covered  by  a  verdict  may  always  be  established,  in  order 
U)  determine  the  scope  of  the  judgment,  and  by  a  juror's  testimony,  if  needed. 
Here,  however,  certain  discriminations,  as  will  be  seen,  come  into  play. 

c.  The  juTy'8  failure  to  obey  essential  formalities  of  conduct  may  invalidate 
the  verdict,  —  just  as  the  parties*  failure  to  observe  the  required  formality  of 
recording  a  deed  or  attesting  a  will  or  stamping  a  contract  (under  the  revenue 

3274 


SS  2345-2364]         JUEORS  IMPEACHI:NG  A  VEEDICT.  §  2349 

law)  or  making  a  memorandum  (under  the  statute  of  frauds)  maj  invalidate 
a  transaction  otherwise  perfect  (post,  §§  2454-2456).  The  transgression  of 
these  rules  of  formality  may  therefore  of  course  be  established  as  a  ground 
for  invalidating  the  verdict.  What  these  formalities  shall  be  is  determined 
by  the  policy  applicable  to  jury-trials,  and  is  in  no  sense  a  question  of  evi- 
dence. There  is,  however,  a  rule  of  evidence,  now  generally  but  improperly 
accepted,  that  the  fact  of  informality,  so  far  as  it  involves  improper  conduct  by 
the  jurors,  shall  not  be  proved  by  one  of  the  jurors  themselves.  This  rule 
has  nothing  to  do,  in  principle,  with  the  trial  rules  of  informality,  nor  with 
the  parol  evidence  rule  permitting  informalities  to  be  established. 

d.  The  correction  of  a  mistake  in  the  jury's  uttered  verdict,  occurring  be- 
tween the  time  of  the  act  of  voting  or  assenting  in  the  jury-room  and  the 
final  entry  of  the  verdict  by  the  clerk  in  court,  may  properly  be  made,  upon 
the  same  principle  that  a  deed  may  be  reformed  in  equity  for  mutual  mis- 
take, so  as  to  make  it  correspond  with  the  expressed  agreement  of  the  par- 
ties as  informally  reached  before  the  execution  of  the  deed  {post,  §  2417),  or 
that  a  judgment-roll  may  be  corrected  nunc  pro  tunc  to  correspond  with 
the  proceedings  as  originally  contained  in  the  pleadings  or  the  clerk's  min- 
utes (post,  §  2450).  This  process,  however,  has  constantly  to  be  distinguished 
from  the  improper  attempt  to  violate  the  principle  of  (a)  above  by  giving 
effect  to  the  motives  or  beliefs  of  the  jurors  leading  up  to  their  final  act  of 
voting  or  assent. 

From  the  general  principle  of  the  parol  evidence  rule,  therefore,  may  be 
adequately  deduced  all  the  detailed  rules  that  control  the  methods  of  correct- 
ing or  setting  aside  the  jury's  verdict  So  far  as  the  privileged  communica- 
tions rule  incidentally  forbids  anything  which  the  parol  evidence  rule  would 
permit,  its  effect  will  be  noticed  under  the  appropriate  head.  The  effect  of 
the  supposed  rule  against  self-stultification  (nemo  turpitudinem  suam)  will 
also  thus  be  noticed.  The  rules  defining  the  informalities  fatal  to  a  verdict 
will  be  assumed  to  be  already  prescribed  by  the  law  of  trials. 

§  2349.  (a)  JxaoxB*  MotlTes,  Beliefs,  Mianndantandlngs,  Intentions,  and  the 
like,  as  Immaterial.  For  the  reason  already  stated  (ante,  §  2348,  par.  a),  the 
verdict  as  uttered  is  the  sole  embodiment  of  the  jury's  act,  and  must  stand 
as  such  without  regard  to  the  motives  or  beliefs  which  have  led  up  to  their 
act.  The  policy  which  requires  this  is  the  same  which  forbids  a  consideration 
of  the  negotiations  of  parties  to  a  contract  leading  up  to  the  final  terms  as 
deliberately  embodied  in  their  deed,  namely,  the  loss  of  all  certainty  in  the 
verdict,  the  impracticability  of  seeking  for  definiteness  in  the  preliminary 
views,  the  risk  of  misrepresentation  after  disclosure  of  the  verdict,  and  the 
impossibility  of  expecting  any  end  to  trials  if  the  grounds  for  the'  verdict 
were  allowed  to  effect  its  overthrow: 

1872,  Cleaslnf,  B.,  in  Duke  ofBuccleuch  y.  Metropolitan  Board,  L.  R.  5  £.  &  I.  App.  418, 
434:  ^  "  As  soon  as  the  award  is  made,  it  must  speak  for  itself.    It  must  be  applied,  as 

^  This  opinion  is  dealing  with  an  arbitrator's  jurors'  verdicts,  and  it  contains  the  sonndest 
award,  bnt  its  reasoning  is  expressly  applied  to     statement  of  the  principle. 
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U^^e  >4  ^Ar.,\^  -mT.r-M  fskn  ^/cjsndjsx  or  cxfvA^a  is.    T^ 

//tr^^  ;a  ar.  ^var-JL     0>i^i  «»th  kai^  U^::  q:;«£ita:=ed  is  to  tbe  ecKwi&i^ca  of 

»</.  St  ^i  f/^..w  Vja  u>rT  a^<<d  ia  tbe  it«p»  CtT  wri:^  is 
fciy/9  UuiS  a4fr»^Rj^:.l  xr«  K#»k  &  r»all  u  oftec  c^ilj  vrivvd  at  by 
c/Afo;..'/>rA«k^  »r«4  ::•  a  <sm«  ''^  a  dii!^«t«ce  ia  tbe  ervies^ee  of 

V/  ir^/7«rTXi  ai^r.'l  \:,t:j^itd:f:  Xbtt  %wMnL  Or  it  maj  be  iakT-ber  ill^^stz^ted  bj  scpfiofiii:^  tbe 
\u9^0fi%f\  tA  11^'"'"%  t/>  ^t\t»\jnf'vA^  to  go  to  tk  j:^.  Tisere  is  aa  Msenor  vho  presiieft,  and 
Im^  direrti  tiM;  jrjiy  V/  rej^^  certain  beaub  of  c!aiin  aci  to  eonipe&saSe  for  others.  Hie 
y»'jfM^»  jf>«;  a  Sjffierai  rer iic*.  Co *M  tac  tw^lre  j^uymen  be  calkd  is  wimesaes  to  shew 
to  wr.;iii  tpxUiUt  Ut^y  bad  Krerally  acted  upon  the  diieetioa  gi^en.  or  against  it,  so  as  to 
r»t>at^  tri^  rtifivX  Vj  ^htwiuj^  thai  aorne  jarynKo  incla-ied  in  it  Dtttteis  they  ooald  not 
yr'r^,r,y  'y.^:\'»'\h'i  1  ta.ornit  noC  and  that  th«  rerdict  most  ^Kak  for  itself.  .  .  .  The 
at^V'  f4  th^  arnitrator'a  or  j adze's  miod  is  of  no  importaoee.  ezeept  ■>  far  as  it  is  em- 
Wii^/I  in  ^/ny,  jtuiwhH  act  done  by  bim.  His  mind  may  floctnate  and  change  more  than 
or.'^  hu*>\  x\ih  d^Hiiofj  is  dtVtrtsred,  and  then,  whether  it  be  npon  an  interiocntocy  or  final 
UtiU*^r,  tbe  caae  ia  so  far  lx>und." 

P/rJ,  Tjifler,  J.,  in  RrMinM  ▼.  Wmthver,  2  TyL  11^  13:  *<The  common  law  requires 
iliat  tb«  twelve  joror<i  sball  unite  in  a  verdict.  Whoerer  oonsideri  the  rariety  and  intii- 
ca/;y  *4  carjH^  tbey  bare  to  determine,  the  difficulty  of  bringing  twelre  persons  of  differ- 
ent babtts  and  mt9<\H%  of  thinking,  and  of  unequal  abilities,  fortuitooaly  elected,  to  concur 
In  of/inion^  will  itHroeire  tbe  wisdom  of  the  Legislature  in  directing  that  their  deliber»> 
iumn  nhfftiUi  \f«  nticrei;  for  it  was  to  be  expected,  that  in  bringing  abont  a  union  of 
a^niirn^nt  in  tbe  panel,  tbe  subject  onder  consideration  would  be  presented  in  various 
Jili^bta;  Uiat  futik  objections  would  be  met  with  inoonclosive  arguments,  theory  opposed 
to  \tnu'Xtf'Mf  and  legal  science  to  common  sense;  that  the  reputations  of  witoesses  would 
\p*f  *'^;anrMfd,  the  character  of  parties  too  ofton  adverted  to,  and  the  whole  investigation  il- 
lustrate! by  relations  of  what  each  juror  had  heard  or  known  in  cases  supposed  similar; 
that  tbe  warmth  of  debate  would  excite  an  obstinacy  of  opinion,  and  a  reluctant  and 
tar/ly  HHmui  to  the  verdict,  perhaps  drawn  from  some  one,  which,  on  after  reflection, 
uituhi  leave  in  the  juror*s  mind  a  doubt  of  its  rectitude.  It  would  be  of  dangerous  ten- 
deiM'y  to  arJmii  jurors  by  affidavit  to  detail  these  deliberations  of  the  jury  room,  to  testify 
iif  MiibjecU  not  perfectly  comprehended  at  the  time,  or  but  imperfectly  recollected.  From  a 
natural  commiseration  for  the  losing  party,  or  a  desire  to  apologize  for  the  discharge  of  an 
uri((ratefut  duty,  after  the  juror  had  been  discharged  from  office,  he  would  be  too  apt 
to  intimate,  that  if  some  part  of  the  testimony  bad  been  adverted  to,  or  something  not  in 
ifvidiitice  omitted,  his  opinion  would  have  been  otherwise,  whilst  others  of  the  panel,  with 
dlfT(5rent  Impnissions  or  different  recollections,  might  testify  favourably  for  the  prevailing 
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party.  This  would  open  a  novel  and  alarming  sonroe  of  litigation,  and  it  would  be  diffi- 
•oult  to  saj  when  a  suit  was  terminated." 

1836,  Turleyy  J.,  in  Hudson  v.  State,  9  Yerg.  407,  410 :  "  To  establish  the  principle  that 
jurors  may  file  affidavits  showing  upon  what  particular  parts  of  testimony  they  may  have 
found  their  verdict,  with  a  view  of  granting  new  trials  if  the  Court  shall  be  of  opinion 
that  the  testimony  thus  made  the  basis  of  the  verdict  was  not  legal,  and  therefore  ought 
not  to  have  been  received,  would  be  casting  obstacles  in  the  way  of  criminal  trials  that 
would  render  it  almost  impossible  ever  to  bring  them  to  a  conclusion." 

1839,  Shaw,  C.  J.,  in  Murdoch  v.  Sumner,  22  Pick.  156 :  **  The  general  rule  is  that 
affidavits  of  jurors  will  not  be  received  to  prove  any  mistake  of  the  evidence  or  misappre- 
hension of  the  law  on  the  part  of  the  jury.  Different  jurors,  according  to  their  different 
degrees  of  intelligence,  of  attention,  and  habits  of  thought,  may  entertain  different  views 
of  the  evidence  and  of  the  instructions  of  the  Court  in  point  of  law.  But  the  verdict,  in 
which  they  all  concur,  must  be  the  best  evidence  of  their  belief  both  as  to  the  fact  and 
the  law,  and  therefore  must  be  taken  to  be  conclusive." 


Accordingly,  it  is  to-day  universally  agreed  that,  on  a  motion  to  set  aside  a 
verdict  and  grant  a  new  trial,  the  verdict  cannot  be  affected,  either  favorably 
or  unfavorably,  by  the  circumstance  that  one  or  more  jurors  misunderstood 
the  judge's  instruction,  or  were  influenced  by  an  illegal  paper  or  by  an  zwi- 
proper  remark  of  a  fellow-juror,  or  assented  because  of  weariness  or  illness 
or  importunities,  or  assented  under  an  erroneoiis  belief  that  the  judge  would 
^ise  clemency  or  have  the  legal  right  to  vary  the  sentence,  or  had  been 
influenced  by  inadmissible  evidence,  or  had  decided  upon  grounds  which 
rendered  newly-discovered  evidence  immaterial,  or  had  omitted  to  consider  im- 
portant evidence  or  issues,  or  had  miscalculated  accounts  by  errors  of  fact  or 
of  law,  —  or  that  any  other  motive  or  belief,  leading  to  their  decision,  had 
oxisted  prior  to  their  final  assent  and  vote.^ 


*  Eng, :  1764,  Canning's  Trial,  19  How.  St. 
Tr.  283,  669  (the  jury  having  brought  in  a  ver- 
dict of  "guilty  of  peijury,  but  not  wilful  and 
corrupt,"  and  the  Court  refusing  to  receive  it, 
the  jury  retired  and  brought  in  a  verdict  of 
"guilty  of  wilful  and  corrupt  perjury";  and, 
upon  a  motion  for  a  new  trial,  based  on  two 
jurors'  affidayits,  the  foreman  of  the  jury  "was 
«ent  for  by  the  Court,"  and  stated  that  two  of 
the  jurors  would  not  consent  to  the  second  ver- 
dict unless  the  jury ,  recommended  the  accused 
for  mercy,  whereon  they  all  agreed  on  that 
basis ;  and  the  motion,  being  argued  before  five 
of  the  superior  judges  among  others,  was  over- 
ruled) ;  1770,  B.  V.  Almon,  5  Burr.  2686  (a 
juror's  affidavit,  that  he  had  understood  the 
judge's  direction  to  be  that  certain  evidence  was 
-conclusive,  and  that  "if  he  had  apprehended 
that  the  jury  were  at  liberty  to  exercise  their 
own  judgment,  he  would  have  acquitted  the 
defendant,"  was  excluded;  Aston,  J.:  "A 
juryman's  affidavit  with  regard  to  his  senti- 
ments in  point  of  law,  at  the  trial,  ought  not 
to  be  admitted ") ;  1832,  Bamadge  v.  Ryan, 
^  Bing.  333,  838  (a  juror  having  been  charged 
with  expressions  of  bias  before  the  trial,  the 
foreman s  affidavit  that  "the  verdict  was  not 
occasioned  by  the  practice  of  that  individual" 
was  excluded,  the  Court  "observing  that  the 


affidavits  on  the. other  side  applied  only  to  the 
conduct  of  the  juror  before  he  entered  the  jury- 
box  ") ;  Can, :  1900,  Fraser  v.  Drew,  30  Can.  Sup. 
241  (misunderstanding  the  evidence) ;  Arh, : 
1881,  St.  Louis  I.  M.  &  S.  R.  Co.  v,  Cantrell, 
37  Ark.  519,  523,  527  (juror's  affidavit  as  to  the 
effect  of  the  Court's  instruction  upon  his  vote, 
excluded)  ;  CaZ, :  1854,  Amsby  v,  Dlckhouse, 
4  Cal.  103  (juror's  affidavit  that  he  was  dissuaded 
from  a  contrary  verdict  by  a  fellow-juror's  im- 
proper conduct,  excluded) ;  1860,  People  v. 
Wyman,  15  id.  70,  75  (that  the  verdict  wag 
not  "a  fair  expression  of  the  opinion  of  the 
jury,"  excluded) ;  1865,  People  v.  Hughes,  29  * 
id.  258,  263  (that  two  jurors  would  not  have 
agreed  to  a  verdict  but  for  fear  of  being  shut  up 
over  night,  excluded) ;  Colo, :  1890,  Knight  v. 
Fisher,  15  Colo.  176,  25  Pac.  78  (jurors'  affi- 
davits not  received  to  show  "improper  argu- 
ments advanced  by  their  fellow-jurors  ") ;  1891, 
Wray  r.  Carpenter,  16  id.  271,  27  Pac.  248 
(jurors*  affidavits  as  to  the  "theory  or  ground 
upon  which  they  rendered  their  verdict,"  ex- 
cluded) ;  Conn, :  1852,  Haight  v.  Tunier,  21 
Conn.  593,  596  (juror's  affidavit  that  the  jury 
had  considered  certain  evidence  contrary  to  the 
Court's  instruction,  excluded) ;  Fla. :  1878, 
Coker  v,  Hayes,  16  Fla.  368,  392  (juror's  affi- 
davit not  received  to  show  that  he  assented  to 
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aolciy  becsoK  of  iOaBm,  ezdnded) ;  1878,  Waid 
v.TlK»pnii,  48  id.  538. 5M  joron'alEdaYits  as 
to  tikor  mrwindfntindfiiy  of  the  nil«  of  dam- 

r(,  excluded) ;  1878»  State  v.  McCoiikejr,  4* 
499,  504  goron'  allidaTite  that  they 


IT  rejected  rridesoe  before  theniy 
aoded) ;  18S4,  Fox  v.  Wandoriieli,  64  id.  187, 
20  N.  W.  7  (joror's  alBdaTit  that  he  aaeented  ti> 
the  verdiirt  in  order  to  shorten  his  coiifinenient, 
exdnded) ;  1885»  Wilkini  v.  Bent»  68  id.  SSI, 
S4  N.  W.  29  (iaron  allldaYito  that  thej  eno- 
neonslj  deducted  s  certain  amount,  exdnded) ; 
1894,  StOe  V.  Beste,  91  id.  56S,  60  N.  W.  112 
(jofoi^s  alBdaTit  that  another  jnror  ained  that 
the  defendant  oo^t  to  hare  taken  the  stand, 
excluded) ;   1895,  State  «.  lAoderbeck,  96  id. 


The  following  discrimmatioiis,  howerer,  most  be  made :  (1)  Many  Courts 
reach  this  result  by  merely  pronoimciiig  the  shibboleth  that  *  a  juror  cannot 

the  Terdiet  "  beesnie  of  the  diacontent  of  many 
of  the  joroTB  at  hie  not  agreeing  with  them  "j ; 
Oa. :   1850,   Bishop  v.  State,  9  Ga.  121,  125 
(jorar*!  affidarit  that  he  waa  indnced  to  agree 
'*  hj  the  penoasioa  of  hia  feUov-jmon  and  by 
their  misrepresentationa  as  to  the  effect  of  the 
Terdiet,"  exclod«d) ;   1853,  Claik  v.  Outer,  12 
id.  500,  503  'joror's  affidsrit  that  he  miaonder- 
stood  the  caae  in  arriring  at  his  Terdiet,  ex- 
cluded; ;  1855,  Meicer  v.  State,  17  id.  146,  174 
(iaror  B  admisaions  that  he  Yielded  to  the  rer- 
met  only  *' because  he  coold  not  control  the 
rest  of  the  jary,**  excladed; ;  1859,  Coleman  at. 
Bute,  28  id.  78,  84  (simiUr) ;  1867,  RatUnd  v. 
Hathonu  36  id.  380,  384,  386  (similar) ;  1873, 
King  V.  King,  49  id.  622  rdmihu-) ;  1885,  Cde- 
man  v.  Slsde,  75  id.  61,  72  (like  Clsrfc  p.  Outer, 
tupra) ;    Have. :   1859,   HowUmd  v.  Jacobs,  2 
Hsw.  155  (joror^s  affidarit  as  to  fellow-jnroca' 
improper  reasons   for  the  Terdiet,  excladed) ; 
1873,  R.  V.  Kahalewai,  3  id.  465,  469  (affidsrite 
of  jurors  and  third  persons  as  to  the  language  of 
jurors  daring  deliberation,  indicating  bias,  ex- 
claded) ;  m. :  1841,  Smith  v.  Eamea,  4  IlL  76, 
81  (jurors'  affidarits  as  to  their  understanding  of 
the  judge's  instructions,  excluded) ;  1878,  Nlo- 
colls  V,  Foster,  89  id.  386  (juron*  affidsrito  not 
admitted  to  show  '*  what  the  jury  thought  and 
did  in  their  retirement ") ;  Ind, :  1846,  Ward  v. 
State,  8  Blackf.  102  (juror's  afifidarit  as  to  his 
"particular  Tiew  of  the  testimony,"  excluded) ; 
1858,  ElUott  V.  MUU,  10  Ind.  368,  371  Qurors' 
stetemente    that   they  "unintentionally  OTer- 
looked  "  a  credit  in  defendant's  (a^or,  excluded) ; 
1864,  Hughes  v.  Listner,  23  id.  396  (juror's  alB- 
daTit that  he  jielded  his  Terdiet  only  to  SToid 
further  confinement,  excluded) ;  1872,  Withers 
9.  Fiscus,  40  id.  131  Qurors'  affidarite  not  ad- 
missible to  show  that  they  had  made  a  miatalnw 
in  calculating  the  interest);    Ind.   T,:   1903, 
Langford  v.  U.  S.,    —  Ind.  T.    — -,  76  S.  W. 
Ill  (juror's  affidarit  as  to  his  reason  for  con- 
senting, excladed);    /a.;  1849,  Lloyd  v.  Mc- 
Clure,  2  G.  Gr.  139,  142  (jarors*  affidaWu  not 
admitted  to  show  "  what  items  they  had  tdlowed 
and  what  rejected, "  in  an  action  on  an  account) ; 
1851,  Abel  V.  Kennedy,  3  id.  47  (not  admitted 
to  show  that  "the  reading  of  the  deposition 
[after  retirement]  did  not  mfluence  their  Ter- 
diet");  1856,  Cook  9.  Sypher,  8  la.  484,  486 
(juroi^s  affidarit  that  "the  Terdiet  was  not  toI- 
nntery  on  his  part,"  excluded);  1859,  Butt  o. 
Tnthai,  10  id.  585  (obficarely  reported);  1863, 
DsTenport  v.  Cumuiings,  15  id.  219,  228  (jurors' 
affidftTiU  that  they  understood  by  an  instruc- 
tion that  "a  preponderance  of  eTidence  was  not 
required,"  excluded)  ;  1863,  Jack  v.  Naher,  ib. 
450,  452  (jurors'  affidaTits  that  they  "  misunder- 
stood the  testimony,"  excluded) ;  1866,  Wright 
V.  Tel.  Co.,  20  id.  195,  212  (principle  of  the 
prior  cases  approTed  ;    quoted  post^  §  2353) ; 
1871,  Cowles  V.  R.  Co.,  82  id.  515,  518  (juror^s 
afiidaTit  that  he  found  his  Terdiet  upon  certain 
eTidence  aloue,  excluded) ;  1877,  Brown  v.  Cole, 
45  id«  601  (juror's  affidant  that  he  had  assented 


258,  65  N.  W.  158  (like  snndiy  prior  caatt) ; 
1896,  State  v.  Whalen,  98  id.  662,  68  N.  W. 
554  (jnron*  allidaTite  as  to  the  influence  upon 
them  of  an  illml  reading  of  law  books  by  an- 
other jnror,  exdnded) ;  1896,  KasMng  v.  Waiter, 
—  id.  —  ,  65  K.  W.  832  (jnron*  affidaTite  that 
they  erroneoQsly  reckoned  interest,  admitted  for 
the  porpooe  of  argument) ;  1898,  Christ  r.  Web- 
ster (Sty,  105  id.  119,  74  N.  W.  743  (juitm* 
affidaTite  as  to  a  miaanderstanding  of  instruc- 
tions, excluded) ;  Kan.  :  1874,  Peny  v.  Bailey, 
12  Kan.  539,  544  (juror's  affidaTit  not  admis- 
sible to  show  "a  matter  resting  in  the  peisonal 
oonsdonsneas " ;  quoted  pott,  §  2353);  1885, 
State  V.  Burwell,  34  id.  312,  8  Pac  470 
(foreman's  affidarit  that  he  "wonld  not  haTS 
signed  the  reidict  had  he  known  ite  real  mean- 
ing," excluded) ;  1885,  Stete  v.  Clark,  ib.  289, 
8  Pac.  528  (jurors'  affidavite  that  docnmente 
illegally  read  by  them  influenced  the  Terdiet, 
excladed) ;  1898,  Stete  v.  Plum,  49  id.  679,  81 
Pac.  308  (jurora'  affidaTite  that  they  oonaented 
only  to  aToid  a  hung  jury,  excladed) ;  Ky. : 
1808,  Taylor  v,  Giger,  Hardm  595,  598  (jurors' 
affidaTite  not  admissible  "to  explain  the  train 
of  reasoning  or  the  gnmnds  either  of  law  or  fact 
assumed  by  them"  ;  here,  to  show  an  improper 
consideration  of  future  damage  by  a  con  tinning 
trespass) ;  1826,  Doran  v.  Shaw,  8  T.  B.  Monr. 
411,  415  (preceding  rule  applied  to  exclude 
proof  of  being  influenced  by  the  sheriff's  direc- 
tions) ;  La, :  1860,  Stete  v.  Millican,  15  La. 
An.  557  (iuror's  testimony  not  leoeiTed  to  show 
the  jurys  misunderstanding  of  the  judge's 
charge);  1876,  Stete  v.  Frugd,  28  id.  657 
(juror's  testimony  that  a  juror  had  used  falla- 
cious arguments,  excluded) ;  1879,  Stete  o. 
Walloian,  31  id.  146  (juror's  testimony  that  he 
had  consented  ouIt  in  the  belief  that  a  petition 
for  clemency  would  secure  a  commutetion  of 
sentence,  excluded) ;  1886,  Stete  v.  Bird,  38  id. 
497  (similar);  1886,  Stete  v.  Bates,  ib.  491 
(similar);  1889,  Stete  p.  Morris,  41  id.  785, 
6  So.  689  (juror's  affidaTit  and  stetemente  that 
he  consented  only  because  of  illness  and  a  de- 
sire to  be  released,  held  inadmissible);  Me.: 
1881,  Bishop  V.  Williamson,  8  He.  162,  stmbU 
(juror's  testimony  as  to  misunderstanding  thft 
eWdence,  held  inadmissible) ;  1868,  Heffix)a  Sb 
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§§  2345-2364]         JURORS  IMPEACHING  A  VERDICT. 


§  2349 


impeach  his  verdict,"  and  do  not  appreciate  the  vital  distinction  between  im- 
peaching it  in  the  manner  of  the  present  role  and  impeaching  it  in  the  manner 


Gallape,  55  Me.  568,  566  (jorora'  depoeitioiiB 
as  to  the  influence  of  a  paper  iUegally  intro- 
duced before  them,  excluded) ;  1874,  Greeley 
o.  Mananr,  64  id.  211,  218  (joror^s  affidayit 
that  by  reason  of  illness  he  did  not  understand 
the  deliberations  in  the  jury-room,  excluded) ; 
Md. :  1766,  Bladen  v.  Cockey,  1  H.  &  McH.  280, 
235  (juror's  testimony  that  "  he  gave  his  verdict 
because  the  witness  A  gave  such  evidenbe  as  he 
credited,"  said  to  be  improper,  because  parol 
proof  should  not  be  used  *'  to  lessen  the  weight 
of  the  record");  1881,  Boaley  v,  Ins.  Co.,  8 
6.  &  J.  450,  478  (jurymen's  depoeitionB  that 
they  charged  the  plainUff  with  interest  to  a  cer- 
tain time  in  estimating  damages,  excluded) ; 
Man.  (here  the  rule  of  Pierce  v,  Woodwaid, 
infra,  was  afterwards  repudiated  in  Hannum  v, 
Belchertown) :  1809,  Whitney  v.  Whitman,  5 
Mass.  405  (Uie  Court  refused  to  examine  jurors 
as  to  whether  they  had  been  influenced  by  a 
paper  illegally  delivered  to  them ;  "  the  Court 
must  be  governed  by  the  tendency  of  thepaper 
apparent  from  the  face  of  it") ;  1827,  Mix  v. 
Driiry,  5  Pick.  296,  802  (jurors  not  examinable 
to  the  eflect  of  papers  accidentally  delivered; 
"although  the  jury  may  think  that  they  were 
not  influenced  by  such  paper,  it  is  impossible  for 
them  to  say  what  eSiect  it  may  have  had  on  their 
minds");  1828,  Pierce  v.  Woodward,  6  Pick. 
206  (**  Where  the  judge  is  sun>rised  by  the  ver- 
dict, it  is  not  unusual  to  ask  the  jury  upon  what 
principle  it  was  found  "  ;  new  tnal  granted  be- 
cause **the  principle  [of  damages  upon  which 
th^  proceeded  was  incorrect  'H  ;  1829,  Ferrill 
V,  Simpson,  8  Pick.  859  (jurors  testimony  ad- 
mitted to  show  '*that  a  misapprehension  at  the 
trial,  in  regard  to  a  certain  line,  had  no  influence 
npon  the  verdict"  ;  the  Court's  discretion  being 
invoked) ;  1880,  Parrott  v.  Thacher,  9  id.  426, 
481  (*' Where  thera  are  distinct  grounds  upon 
which  the  verdict  may  be  given,  perhaps  it  is 
not  improper  to  ascertain  trhich  Uiey  adopted,  as 
there  may  be  little  or  no  evidence  upon  one  and 
suflicient  npon  another ;  and  if  it  appears  that 


quoted  supra) ;  1854,  Boston  k  Worcestei*  R. 
Co.  V,  Dana,  1  Gray  88,  91,  105  (jurors'  affidavits 
not  admitted  to  show  that  they  had  averaged 
damages,  on  the  principle  of  Dorr  v.  Fen  no) ; 
1867,  Bridgewater  v.  Plymouth,  97  Mass.  882, 
890  ('Hhe  affidavits  or  testimony  of  a  part  of 
the  jury  cannot  be  received  to  show  that  they 
misunderstood  the  instructions  of  the  judge  or 
that  they  were  induced  by  misapprehension  to 
assent  to  the  affirmation  of  the  verdict " ;  pra- 
cedinff  cases  not  noticed  ;  moreover  the  principle 
laid  aown  in  Hannum  v.  Belchertown,  supra, 
was  there  applied  even  to  the  entire  jury's  unan- 
imous testimony) ;  1871,  Woodward  u,  Leavitt, 
107  id.  468,  459,  471  O'^^rs'  affidavits  held  not 
admissible  to  show  that  a  juror  B.,  alleged  to 
have  been  prejudiced,  did  not  take  part  in  the 
discussion  nor  vote  on  the  side  of  the  alleffed 
bias  ;  Dorr  v,  Fenno  and  Ferrill  v,  Simpson  dis- 
approved, in  this  respect ;  yet  their  doctrine  is 
accepted  so  far  as  it  allows  a  auestioning  as  to 
the  grounds  of  verdict  by  the  judge  before  the 
final  delivery  and  affirmance  of  the  verdict) ; 
1887,  Warren  v.  Spencer  Water  Co.,  143  id.  156, 
165,  9  N.  £.  527  (juror's  subsequent  declara- 
tions, or  even  his  testimony,  to  the  reasons  for 
and  manner  of  arriving  at  a  verdict,  held  inad- 
missible) ;  1898,  Hamngton  v,  U.  Co.,  157  id. 
679,  580,  82  N.  £.  955  (Woodward  v,  Leavitt 
approved) ;  Minn,:  1868,  Enowltonv.  McMahon, 
18  Minn.  886  (jurors'  affidavits  not  received  to 
show  that  the  officer  in  chaive  "sought  to,  and 
did,  influence  the  verdict ' ) ;  1870,  State  v. 
Stokely,  16  id.  249,  255  (juror's  affidavit  that 
"he  would  not  have  concurred  in  the  verdict" 
had  not  his  health  compelled  his  release  from 
confinement,  excluded) ;  Mo, :  1888,  State  v.  Fox, 
79  Mo.  109,  112  (some  one  threw  a  rope  with  a 
hangman's  noose  into  the  jury-room  ;  juror's  tes- 
timony as  to  the  effect  of  this  mcident,  excluded) ; 
1898,  SUte  V.  Schaefer,  116  id.  96,  22  S.  W.  447 
(iurors'  affidayits  that  the  evidence  was  misun- 
derstood by  them,  excluded) ;  1896,  State  v, 
Burk,  182  id.  868,  84  S.  W.  48  (jurors'  affidavits 


they  did  not  agree  [unanimously]  upon  either  of    that  they  consented  to  the  verdict  on  the  under- 


the  grounds,  I  do  not  see  how  their  verdict  can 
stand ") ;  1882,  Dorr  v.  Fenno,  12  Pick.  520, 
526  {preceding  case  and  its  language,  approved ; 
**  this  is,  however,  a  discretionary  power,  which 
the  Court  wiU  exercise  very  sparingly  and  with 
great  caution  "  ;  here  the  principle  was  held  to 
|)ermit  an  inquiry  into  the  jury's  principle  of 
computing  interest ;  but  an  inquiry  into  their 
mode  of  agreeing  upon  damages  by  striking  an 
average  was  treated  as  involving  an  act  of  misbe- 
havior and  therefore  not  ascertainable  through 
the  jurors  themselves) ;  1887,  Hannum  v.  Bel- 
chertown, 19  Pick.  811  (jurors'  depositions  not 
admitted  to  show  that  they  had  obeyed  the  rule 
permitting  double  damages ;  Dorr  v,  Fenno  ap- 
proved, but  its  principle  impliedly  repudiated) ; 
1889,  Murdock  v,  Sumner,  22  id.  156  (jurors' 
affidavits  not  admitted  to  show  that  they  made 
a  mistake  of  law  in  believing  themselves  bound 
to  accept  the  opinion  of  an  expert  witness ; 


standing  that  the  Court  would  reduce  the  sen- 
tence, excluded) ;  Mont, :  1895,  Fit^erald  v. 
Clark,  17  Mont.  100,  42  Pac  278  (juror's  affida- 
vit that  he  consented  to  the  verdict  because  he 
was  ill  and  desired  to  be  released,  excluded); 
Nebr, :  1888,  Harris  t;.  State,  24  Nebr.  808,  40 
N.  W.  817  (jurors'  affidavits  not  admissible  to 
impeach  a  verdict  in  a  matter  '*  which  essen- 
tiaily  inheres  in  the  verdict  itself  "  ;  following  the 
rule  in  Wright  v,  Tel.  Co.,  la.)  ;  N,  H.  :  1827, 
Tyler  v.  Stevens,  4  N.  H.  116  (jurors'  affidavits 
that  they  had  '*  nusunderstood  the  directions  by 
the  Court,"  excluded) ;  1829,  Page  v,  Wheeler, 
5  id.  91  (following  Whitney  V.  Whitman,  Mass.) ; 
1888,  State  v,  Hascall,  6  id.  852,  868  (*'They 
state  generally  that  they  were  influenced  by 
nothing  except  the  law  and  evidence  given 
at  the  trial;  but  this  we  cannot  consider"); 
1850,  State  v.  Pike,  20  id.  844  (juror's  affidavit 
that  the  absence  of  a  certain  paper,  improperly 
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PRIVILEGED  COMMUyiCATIOXa         [Chaf.  LXXXII 


of  role  e  (p^i,  §  2352).    (2)  In  coiiseqaeiice  of  the  fofegoing  mducTiminalaQii, 
A  few  Comta  hare  ocGaaionaUy  leceiTed  testiinoa j  of  the  juxor^s  sUUie  of  mind 


witbhtftM,  did  not  «ir«ct  the  jurr'^  optnioD  of  iti 
eoDt«nU  or  aiff^ct,  aiimirti^l ;  Scate  v.  HaTall 
not  ciVii) ;  185*2,  FoUom  »,  Broinu  2S  id.  114, 
123  ( like  Onlhn  w.  Aar'arn,  nt/ra  :  jnron  a£ii»- 
Tito  here  ezrla'lM  ;  I'Sia.  Lel^^^.ton  r.  .Sarj^nt, 
M  id.  11  a,  122,  137  jiron'  aJfitUnts  m  to  tii«r 
eoDftaltatioiM  and  iu^w  tb«»3r  deten&in<ifl  the 
ainonnt  ol  'iamaa*^  ex'*ltiiii*iii ;  1?.^^,  Walker  v. 
Ki^nnijon,  M  ul.  267  fjuron'  ai£'U7ita  that  a 
fellow-juror  mur»tpri»*^n^i*i  the  t«»tiin«>nj,  et<:., 
excl'i'if*«l> ;  lS7d,  Griffin  ».  AiSim,  59  hL  tH^ 
QnTon"  admwaionA,  aft^  Terdict  aa  to  ha  ring 
eonai<l<%rf^  th*;  f{^^tiua  of  coata^  ezcla^le*!  ; 
A'  y.  ;  17&2,  Ran.Uil  v,  Grover,  1  X.  J.  U  151 
(jaror'a  affidavit  statin$r  the  **  in^Ti]fi':ien«:T  of 
the  evidence  to  ja^tifv  the  verdict,"  excladetit ; 
1798,  JeMop  V,  Cook,'«  id.  4.^4^  439  juror's  affi- 
davit that  the  jnrj  divided  a  debt  between  the 
paitnen,  offered  to  show  that  new  evidence  was 
material ;  Coart  eqaaily  divided i  ;  1S72,  Hatch- 

inaon  v.  Consnmera' Coal  Co_  3((  id.  24  jurors*  ^  ,^  ^ 

affidavits  **  to  explain  the  reaaona  or  motives  of     jurors'  affidavits  that   they  had  nusanderstood 


id.  30d,  19  S.  E.  ^.^  juror's  affidavit  that  he 
eooftKited  oolj  oa  the  orooeoas  sanposition 
that  the  recoanneodatioii  to  laercT  woiua  secure 
pardon  or  eommutanoB,  ezelnded; ;  1897,  State 
a.  Au^Hay,  49  ui.  fS5,  26  3.  E.  «19,  27  S.  E. 
199  jurors'  statement  of  their  misondeistanding 
of  the  charge,  not  received)  ;  Tenm. :  1821, 
Crawtori  v.  Scale.  2  Yerg.  60  (two  jurors'  affi- 
davits aaimitteii.  that  thev  had  consented  to  a 
veriiet  of  guilcv  for  the  sole  reason  that  they 
believed  that  a  new  trial  would  be  granted  or 
that  the  Governor  would  by  pardon  act  upon 
the  recocnmendation  to  mercy  which  they  made 
a  con<i:iion  o^  astiencing  to  the  veidict) ;  1836, 
Hudson  V.  State.  9  id.  407  (juror's  affidavit  that 
he  had  fouuiied  his  verdict  upon  a  fact  improp- 
erly presienred  to  the  jury  by  a  witness  re-exam- 
ined in  open  court  after  the  trial,  exdnded ;  in 
effect  repudiating  Crawford  v.  State  on  this 
point  ;  quoteii  supra)  ;  1S42,  Norris  r.  State,  3 
Humph.   3:^X    3^  (preceding  case   approved; 


the  jurors,  or  any  of  them^  for  giving  or  consent- 
ing to  the  veniict,"  inadmiafiibl*'  ;  *V.  ifer. : 
1895,  U.  S.  u.  Biena,  8  X.  Mex.  99.  4S  Pac.  70 
(juror's  affidavit  that  the  verdict  was  base<i  upon 
the  testimony  of  one  Ik,  subaei^nently  convicted 
of  perjury,  apparently  held  admissible  ;  the  true 
solution  here  would  have  been  to  grant  a  new 
trial  on  the  sole  fact  of  L.'s  perjury,  if  on  a  mate- 
rial point,  without  regard  to  ita  probable  in- 
fluence on  the  jury)  ;  A'.  C.  :  IS" 8,  State  v. 
Smallwoo*!,  78  N.  C.  ^iO  •  like  Sute  r.  Best, 
infra)  ;  1884,  State  ».  Royal,  90  id.  755  (juror's 
affidavit  that  the  verdict  was  intluenced  by  the 
defendant's  failure  to  call  his  son  as  a  witness, 
excluded) ;  1887,  Jones  v.  Parker,  97  id.  33,  2 
S.  £.  370  (jurors'  affidavits  that  they  did  not 
understand  the  judge's  charge  and  did  not  con- 
cur in  the  verdict,  excluded;  ;  18S8,  Johniton 
o.  Allen,  100  id.  131,  5  S.  E.  666,  670  (affi- 
davits  based  on  jurors'  statements  as  to  the  mode 
of  reckoning  damages,  excluded) ;  1892,  State 
V.  Best,  111  id.  638,  15  S.  £.  930  (jurors'  affi- 
davits  that  they  assented  only  on  the  supposition 
that  a  recommendation  to  mercy  would  save 
from  the  death  penalty,  excluded) ;  1896,  Purcell 
V.  R.  Co.,  119  id.  728,  26  S.  E.  161  (like  Johnson 
V.  Allen,  supra)  ;  Oh. :  1858,  Hoi  man  v.  Riddle, 
8  Oh.  St  384,  389  (jurors'  affidavits  that  they 
misunderstood  the  judge's  charge,  excluded)  ; 
R.  I.:  I8f.0,  Handy  p.  Ins.  Co.,  1  R.  I.  400 
(jurors'  affidavits  tJFiat  they  misunderstood  the 


the  judi^e's  char^  as  to  believing  a  witness, 
held  not  adnussibie  ;  1844,  Saonders  v.  Fuller, 
4  id.  514  (aame  ruling  on  similar  frets) ;  1847, 
Cochran  r.  State,  7  kL  544,  547  (similar  to 
Crawtord  r.  Sute,  supra) ;  1850,  Nelson  v. 
Sute,  10  id.  518,  532  jurors'  affidavits  that 
they  supposed  a  verdict  of  murder  in  the  second 
dei^ree  to  carry  a  possibility  of  sentence  less 
than  death,  receivetl  on  the  facta,  in  consequence 
of  the  tnal  judge's  conduct);  1856,  I^rkins  i;. 
Tarter,  3  Sneed  6^1,  686  (jurors'  affidavits  as  to 
the  influence  of  improper  remarks  of  counsel, 
excluded) ;  1869.  Galvin  v.  State,  6  Coldw.  283, 
286  (juror's  affidavit  that  he  consented  to  the 
verdict  only  on  the  erroneous  supposition  that 
the  Court  could  fix  a  punishment  less  than 
death,  excluded  ;  Nelson  r.  State  treated  as  ex- 
ceptional) ;  187*2,  Watie  v.  Ordway,  1  Baxt.  229, 
234  (jurors'  affidavits  that  they  misunderstood 
the  judge's  statements,  excluded) ;  1873,  Dnn- 
naway  v.  State,  3  id.  206.  208  (affidavits  of  the 
entire  jury  as  to  basing  their  verdict  niion  a  state 
of  facts  not  in  isnue,  excluded);  1875,  Richard- 
son p.  McLemore,  5  id.  586,  589  (juror's  affi- 
davit as  to  the  influence  of  part  of  the  chaige, 
excluded) ;  1880,  Roller  v.  Bachman,  5  Lea  158, 
159  (jurors'  affidavits  ss  to  misunderstanding  the 
charge  and  miscalculating  the  statutory  period 
of  limitation,  excluded)  ;  1891,  Scruggs  v.  State, 
90  Teun.  81, 15  S.  W.  1074  (juror's  affidavit  not 
received   to  show  a  misunderstanding  of   the 


judge's    charge,    excluded  ;    **  the   proper  time     judge's  charge) ;  Tex.  :  1846,  Campbell  v.  Skid 


is  immediately  after  the  veniict  is  re- 
tiirnfd,  while  the  jury  may  be  polled") ;  1859, 
Tucker  v.  South  Kingston,  5  id.  558,  560 
('similar  affidavits,  excluded) ;  S,  C. :  1855, 
Smith  V,  ('ull)ertaon,  9  Rich.  L.  106,  111 
(juror's  affidavit  "that  his  assent  was  forced, 
or  was  tnvfn  under  some  misconception,"  said 
to  l>e  inadmissible) ;  1890,  State  v.  Senn,  82 
H.  C.  3^2,  11  S.  E.  292  (jurors'  affidavits  as  to 
*'  th*;  maiinfT  in  which  the  verdict  was  reached," 
held  ina^lriiUsible) ;  1894,  Stete  v.  Bennett,  40 


more,  1  Tex.  475  (juror's  affidavit  as  to  the 
influence  of  the  judge's  charge,  excluded) ;  1856, 
Kil^re  V,  Jordan,  17  id.  342,  846  (jurors'  affi- 
davits  that  thev  misapprehended  the  law,  ex- 
cluded) ;  1858,  'Little  r.  Birdwell,  21  id.  597, 
602,  612  (jurors'  affidavits  that  evidence  with- 
held from  them  would  have  influenced  their 
verdict,  excluded);  1865,  Johnson  v.  State,  27 
id.  758,  769  (jurors'  affidavits  that  thev  miscon- 
strued the  judge's  charge,  excluded) ;  188^ 
Wills  Point  Bank  v.  Bates,  72  id.  137,  10  S.  W, 
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-in  support  of  the  verdict,  —  applying  that  part  of  the  rule  of  thumb  (rule  c) 
which  receives  jurors'  testimony  to  disprove  misconduct  and  thus  to  support 
the  verdict'  There  is  of  course  no  justification  for  this  ;  the  principle  of  the 
present  rule  accepts  the  jiiry's  utterance  as  the  final  and  exclusive  expression 


348  ( joroFB*  afBdavits  u  to  their  nnderatanding 
of  the  facts,  excluded) ;  1895,  McOnlloch  v. 
State,  35  Tex.  Cr.  268,  33  S.  W.  230  (similar  to 
Johnson  v.  State;  "this  practice  is  getting 
entirely  too  common,  and  the  lower  courts 
should  take  occasion  to  correct  it ") ;  1903, 
Blackwell  v.  State,  —  id.  —  ,  73  S.  W.  960 
(that  the  jurors  misunderstood  tlie  testimony, 
excluded) ;  U,  S. :  1806,  Ladd  v.  Wilson,  1  (jr. 
0.  C.  805  (jurors'  affidavits  that  "a  mistake 
was  made  by  the  foreman  in  calcnlatinc  upon 
the  principles  agreed  on  by  the  jury,"  said  to  be 
'*  diuigerous,"  and  the  practice  of  receiving  them 
not  to  be  sanctioned) ;  1890,  Glaspell  v.  K.  (>>., 
43  Fed,  900,  907,  Thomas,  J.  (jurors*  affidavits 
•as  to  their  method  of  reckoning  the  damages, 
otfered  to  show  that  an  erroneous  instruction 
was  not  followed  and  was  therefore  harmless, 
excluded) ;  1890,  Fuller  v.  Fletcher,  44  id.  34, 
39  (jurors'  affidavits  not  admissible  to  show  that 
they  were  or  were  not  influenced  by  certain 
motives) ;  1892,  Mattox  o.  U.  S.,  146  U.  S.  140, 
142,  147,  13  Sup.  50  (rule  of  Perry  v.  Bailey, 
Kan.,  and  Woodward  v.  Leavitt,  Mass.,  ap- 
proved ;  quoted  post,  §  2352) ;  Utah :  1891,  Peo- 
ple V.  Flynn,  7  Utah  878,  26  Pac.  1114  (jurors' 
affidavits  not  admitted  to  show  a  misunderstand- 
ing of  the  judge's  charge) ;  Vt, :  1865,  Sheldon 
V.  Perkins,  37  Vt.  550,  567  (juror's  affidavit, 
after  separation,  that  a  veidict  was  based  on  a 
particular  ground,  excluded ;  if  the  ground  of 
the  verdict  is  material,  *'the  proper  course  is  to 
suggest  it  to  the  Couit  so  that  it  mav  be  learned 
from  the  jury  in  open  court  while  they  are 
together  and  under  the  control  and  direction 
of  the  judge  ") ;  Va, :  1791,  Cochran  v.  Street, 
1  Wash.  79  (jurors'  affidavits  that  four  of 
them  were  opposed  to  the  verdict,  but  yielded 
in  the  belief  that  they  were  legally  bound  to 
abide  by  the  majority  s  view,  admitted  and  a 
new  trial  ordered  ;  the  ensuing  cases  practically 
overrule  this) ;  1822,  Shobe  v.  Bell,  1  Rand.  39 
(jurors'  affidavits  that  they  yielded  only  in  order 
to  avoid  further  detention,  not  considered) ; 
1849,  Hamsbarger  v,  Kinney,  6  Gratt.  287,  300 
(jurors'  affidavits  that  they  misunderstood  the 
judge's  instruction,  excluded) ;  1854,  Roiner  v. 
Raiikin,  11  id.  420,  431  (similar;  *'they  will 
not  readily  be  received  to  invalidate  the  ver- 
dict"); 1857,  Bull  r.  Com.,  14  id.  613,  626 
(jurors'  affidavits  that  oue  of  them  agreed  to 
the  verdict  only  on  the  understanding  that  all 
ahould  unite  in  a  request  for  a  pardon,  excluded) ; 
1872,  Read  v.  (Jom.,  22  id.  924,  947  (affidavits 
-of  admissions  of  two  of  the  jurors  that  they  had 
decided  because  of  the  defendant's  failure  to  ex- 
plain certain  evidence,  excluded) ;  1879,  Dan- 
ville Bank  v.  Waddill,  31  id.  469,  482  (like 
Hamsbarffer  v.  Kinney,  gupra);  1879,  Steptoe 
V.  Flood,  lb.  323,  343  (two  jurors'  affidavits  that 
the  jury  did  not  pass  upon  a  document's  genu- 


ineness, contraiy  to  the  wishes  of  these  two,  who 
were  ''  persuaded  against  our  judgments  to  agree 
to  the  verdict,"  excluded) ;  1899,  Street  v, 
Broaddus,  96  Va.  823,  32  S.  £.  466  (jurors'  affi- 
davits that  certain  elements  of  damage  were  not 
allowed  for,  excluded) ;  fF,  Va. :  1872,  Lewis 
V.  McMullin,  5  W.  Va.  582  (juror's  affidavit 
that  the  verdict  would  have  been  for  defendant, 
if  certain  evidence  had  been  believed,  excluded) ; 
1883,  Re}^olds  v.  Tompkins,  23  id.  229,  234 
(jurors'  affidavits  that  they  misunderstood  the 
judge's  chaige,  excluded) ;  1884,  Probst  v. 
Bravenlich,  24  id.  356,  360  (jurors'  affidavits  as 
to  the  items  of  claim  entering  into  their  consid- 
eration, excluded) ;  1892,  State  v.  Harrison,  36 
W.  Va.  729,  15  S.  E.  982  (juror's  affidavit  that 
his  absence  from  the  jury-room  did  not  influence 
his  verdict,  not  received) ;  1895,  State  v,  Cobbs, 
40  id.  718,  22  S.  E.  310  (jurors'  affidavits  that 
they  misunderstood  the  law  as  to  the  effect  of  a 
verdict  of  murder  in  the  first  degree,  in  respect 
to  the  Court's  discretion  in  sentencing,  ex- 
cluded);  Wis,:  1891,  Schnltz  v.  Catlin,  78 
Wis.  611,  614,  47  N.  W.  946  (juror's  affidavits 
that  they  misunderstood  the  judge's  charge, 
excluded). 

*  1892,  Fulton  Co.  v.  Phillips,  91  Ga.  65, 
16  S.  £.  260  (jurors'  affidavits  admitted  to  ''sus- 
tain the  verdict,"  by  showinff  that  they  did  not 
read  and  were  not  influenced  by  a  verdict  in  a 
former  case  contained  in  the  pleading) ;  1903, 
Davis  V,  Huber  Mfg.  Co.,  119  la.  56,  93  N.  W. 
78  (affidavit  as  to  Uie  items  of  claim  allowed) ; 

1894,  Ewers*  Adm'r  v.  National  I.  Co.,  63  Fed. 
562,  Paul,  J.  (jurors'  affidavits  admitted  to  show 
that  a  fellow-niror's  prejudice  had  no  influence 
on  them);  1877,  Zickefoose  v.  Kuykendall,  12 
W.  Va.  23,  27,  85  (that  the  juror  could  not 
have  been  biassed  because  he  voted  at  first 
against  the  party  for  whom  he  was  said  to 
be  biassed,  allowed;  this  would  probably  not 
be  followed,  since  State  r.  Cartwri^ht,  post, 
{  2353).  In  California  the  cases  briginally  ex- 
hibiting this  view  have  been  overruled:  1888, 
People  9.  Coldenson,  76  Cal.  352,  19  Pac.  161 
(juror's  affidavit  that  a  paper  did  not  influence 
him,  held  admissible) ;  1890,  People  v.  Murray, 
85  id.  350,  361,  24  Pac.  666  sembU  (same) ; 
1892,  People  v.  Murray,  94  id.  212,  29  Pac.  494 
(preceding  cases  approved  ;  De  Haven  and  Har- 
rison, JJ.,  diss. ;  Oaroutte,  J.,  concurrcii  in  the 
judgment) ;  1894,  People  v.  Stokes,  103  id.  193, 
87  Pac.  207  (preceding  cases  ropudiated  ;  **  A 
juror  is  not  allowed  to  say,  *  these  matters  had 
no  influence  upon  my  mind  when  casting  my 
vote  in  the  jury-room ' ;  .  .  .  there  are  iutima- 
tions  [!]  in  the  cases  of  People  v.  Goldenson  and 
People  V.  Murray  tending  to  oppose  the  fore- 
going views,  but  they  do  not  express  the  law  ") ; 

1895,  People  v.  Azoff,  105  id.  632,  89  Pac.  59 
(approving  the  preceding  caae). ., 
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of  their  views  and  declines  to  investigate  for  any  purpose  their  prior  and 
preliminary  states  of  mind.  (3)  The  jurors'  motives  or  beliefs,  as  ineffective 
to  control  the  uttered  verdict,  are  to  be  distinguished  from  the  facts  that  may 
properly  be  considered  under  rules  b  and  d,  post ;  though  the  distinction  is 
sometimes  a  subtle  one.  (4)  Where  the  jurors'  belief  is  offered  as  material 
for  any  other  purpose  than  that  of  controlling  the  verdict  upon  a  motion  for 
a  new  trial,  it  may  be  considered,  so  far  as  no  other  rule  of  evidence  prevents, 
—  as,  for  example,  on  a  prosecution  for  corruptly  rendering  a  verdict  contrary 
to  his  belief.^  (5)  Where  the  jurors'  belief  is  so  embodlied  in  their  inquiries 
to  the  judge,  and  in  his  answers,  that  a  case  of  misinstruction  by  the  judge  is 
presented,  this  can  of  course  be  made  a  ground  for  invalidating  the  verdict;^ 
but  here  it  is  not  because  of  their  belief,  but  because  of  his  instructions. 

§  2350.  Same:  Ttnunlnlng  the  Jury  before  Discharge,  to  Asoertain  the 
Oronnde  of  Verdict.  The  reasons  for  the  forgoing  rule,  namely,  the  dan- 
gers of  uncertainty  and  of  tampering  vnth  the  jurors  to  procure  testimony, 
disappear  in  large  part  if  such  investigation  as  may  be  desired  takes  place 
before  their  discharge  and  separation,  or  before  the  recording  of  the  verdict 
Accordingly,  some  Courts,  chiefly  in  New  England,  concede  the  propriety  of 
examining  the  jurors  while  still  in  their  box,  after  verdict  pronounced,  and 
of  ascertaining  the  particular  issues  on  which  a  general  verdict  is  founded  or 
the  detailed  propositions  of  fact  or  of  law  which  entered  into  the  verdict ;  so 
that  it  may  then  and  there  be  set  aside  if  for  the  issue  upon  which  it  rested 
there  is  not  in  the  judge's  opinion  sufficient  evidence,  or  if  they  proceeded  on 
a  palpable  mistake  of  law.^  This  process  of  making  more  precise  the  details  of 
their  finding  has  the  same  purpose  as  the  expedient  of  a  special  verdict  or  a 
special  finding  on  interrogatories,  and  is  related  in  principle  to  rule  6,  post. 
There  can  be  no  doubt  that  in  the  traditional  English  practice  this  was 
common,^  and  it  doubtless  continues  there.    Under  the  system  in  the  United 


*  The  following  ruling  is  therefore  erroneous, 
for  the  Opinion  rule  (an/^  §  1963),  upon  which 
it  waB  made,  would  present  no  obstacle :  1861, 
Hatch  V.  Lewis,  2  F.  &  F.  467,  475  (action 
against  attorneys  for  negligent  management  of 
the  plaintiff's  case  whereby  he  was  couTicted ; 
to  show  that  the  conviction  would  not  have 
occurred  had  the  defendant  called  certain  wit- 
nesses, the  jurymen  at  the  former  trial  were  not 
allowed  to  be  asked  what  verdict  they  would 
have  rendered,  on  the  ground  of  the  Opinion 
rule>. 

•  The  first  of  the  New  York  rulings  infra  is 
apinrently  erroneous:  Wis.:  1892,  McBean  v. 
State,  83  Wis.  206,  63  N.  W.  497  (the  jury  sent 
to  the  trial  judge  a  message,  "If  we  bring  in 
a  verdict  of  guilty,  can  we  depend  on  the 
clemency  of  the  Court  ? "  to  which  the  judge 
anKwered  "  Yes,"  on  which  a  verdict  of  guilty 
was  broil $^ht  m  ;  this  was  allowed  to  be  shown, 
the  judge's  answer  being  equivalent  to  an  in- 
struction in  open  court,  and  therefore  an  error 
demanding  a  new  trial) ;  N.  Y,  :  1825,  Sbii^ent 

V,  ,  5  Cow.   106,  120  (affidavits  of  two 

jurors,  that  the  jury  considered,  and  supposed 


that  the  judge  had  so  permitted  them,  in  esti- 
mating damages  for  seduction,  the  expense  of 
maintaining  tlie  child,  admitted,  on  the  theory 
that  ''this  is  in  effect  equivalent  to  a  misdirec- 
tion of  the  judge,'*  misleading  the  jurors ;  but 
this  decision  was  reached  '*not  without  some 
hesitation");  1826,  Exparie  Caykendoll,  6  id. 
53  (jurors'  affidavits  as  to  a  mistake  in  reckon- 
ing damages,  arising  from  a  misreading  of  the 
written  contract,  excluded  ;  preceding  case  dis- 
tinguished, as  ''equivalent  to  a  positive  mis- 
direction of  the  judge,"  the  counsel  having  there 
laid  down  in  his  argument  a  rule  of  law  which 
the  judge  did  not  expressly  deny) ;  Tenn. : 
1850,  Nelson  v.  State,  10  Humph.  518  (cited 
anU,  §  2349). 

*  Parrott  v,  Thacher,  Woodward  v.  Leavitt, 
Mass.,  and  cases  in  N.  C,  R.  L,  and  Vt.,  stqn^ 
§2349. 

*  Thayer,  Preliminair  Treatise  on  Evidence, 
pp.  145,  155,  and  the  following  later  case :  1697, 
Ash  V.  Ash,  Gomberb.  357  (Holt,  G.  J. :  "The 
jury  were  very  shy  of  giving  a  reason  of  tlieir 
verdict,  thinking  they  have  an  absolute  despotic 
power;  but  I  did  rectify  that  mistake,  for  tha 
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States,  in  which  the  judges  tend  to  degenerate  into  mere  umpires,  it  is  not 
likely  to  be  often  seen ;  but  there  is  no  reason  why  such  a  control  of  the  ver- 
dict should  not  be  exercised,  for  it  merely  assumes  to  remedy  the  verdict  s 
aberrations  before  it  has  become  a  recorded  finality  and  before  the  crucial  line 
has  been  passed  which  must  somewhere  always  be  recognized  in  order  that 
there  may  be  an  end  of  controversy.  At  the  same  time,  this  expedient  is 
practically  not  of  frequent  utility,  because  the  misapprehensions  which  it  is 
designed  to  cure  can  seldom  become  the  subject  of  suspicion  and  investi- 
gation by  the  parties  until  the  jurors  after  their  discharge  have  by  public 
conversation  disclosed  the  nature  of  the  mistake. 

§  2351.  (b)  Issnes  of  the  Trial,  as  Material ;  Judge's  Instmotions,  as  consid- 
ered by  the  Jury.  (1)  The  tenor  of  the  issues  at  the  trial,  as  submitted  to  the 
jury,  may  be  material  for  the  purpose  of  ordering  a  new  trial  in  the  same 
cause.  These  issues  will  be  ascertainable  in  part  from  the  pleadings,  which 
of  course  speak  for  themselves,  and  in  part  from  the  judge's  instructions.  An 
erroneous  statement  of  the  issue  by  the  judge,  or  of  the  law  applicable  to  the 
issue,  being  sufiBcient  to  justify  a  new  trial,  by  the  rules  of  new  trials,  may  of 
course  be  proved ;  and  there  is  no  reason  why  it  may  not  be  proved  by  the 
testimony  of  one  or  more  of  the  jurors.  This  will  not  be  a  frequent  case,  for 
other  materials  for  proof  are  usually  at  hand  ;  but  there  is  no  objection  to  it 
in  principle,  for  the  fact  to  be  proved  is  separate  from  the  jury's  deliberations 
upon  the  issue,  and  the  process  does  not  consist  in  putting  their  deliberations 
in  conflict  with  their  verdict.  The  line  between  this  and  the  preceding  princi- 
ple may  be  seen  closely  drawn  in  the  distinction  already  noted  {ante^  §  2349, 
par.  5).^ 

(2)  The  tenor  of  the  issues  as  submitted  to  the  jury  may  also  become 
important,  upon  a  different  trial  for  a  related  claim,  as  determining  the 
scope  of  matters  adjudicated  at  the  first  triaL  Our  system  of  general  verdicts 
does  not  adequately  provide  for  the  precise  statement  of  details  of  claim  cov- 
ered by  the  jury's  award.  In  cases  of  continuing  trespasses,  of  consequen- 
tial damages,  of  repeated  libels,  of  running  accounts,  and  the  like,  the  matters 
actually  included  in  the  verdict  depend  as  much  upon  the  instructions  as  upon 
the  pleadings,  and  do  not  always  even  then  become  precise.  In  particular,  an 
afl&rmative  finding,  i,  e.  for  the  plaintiff,  may  leave  it  uncertain  whether  the 
jury  has  in  fact  passed  at  all  upon  some  of  the  items  of  the  plaintiff's  claim. 
In  such  a  case  it  is  therefore  proper  to  prove  what  issues  were  submitted  to 
the  jurors  ;  and,  as  a  part  of  the  criteria  of  definition,  the  judge's  instructions 
limiting  the  matter  for  their  consideration  may  be  proved,  and  of  course  by 
jurors  as  well  as  by  any  one  else  who  heard  them.  In  so  doing,  the  offer 
sometimes  is  to  show  that  the  jury  did  or  did  not  "  consider  "  a  certain  item. 
This  offer,  though  incorrect  in  form,  may  practically  be  sufficient ;  for  though 
the  jury's  belief  and  reasoning  upon  the  issues,  as  distinct  from  the  Court's 

jury  are  to  try  causes  with  the  assistance  of  the  ^  In  revising  an  arbitrator's  award  the  same 

judges,  and  ought  to  give  reasons  when  required,  Question  arises,  though  the  solution  is  slightly 

that  if  they  go  upon  any  mistake,  they  may  be  oifferent  {post,  §  2358). 
aet  right "). 
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definition  of  the  iasnes,  is  immaterial,  upon  the  principle  already  examined 
(ante,  §  2349),  yet  where  no  attempt  is  being  made  to  overthrow  the  original 
verdict,  the  jury's  understanding  of  the  issues  is  merely  a  convenient  though 
loose  mode  of  ascertaining  the  issues  as  actually  submitted.' 

§  2352.  (c)  IrregnUrities  and  MIscondiiot,  as  material ;  Juron  Impeacliins 
their  Verdict ;  Hiatory  of  the  Role.  The  deliberations  of  a  jury  must  be  con- 
ducted with  strict  r^ard  to  certain  formalities  of  conduct  during  retirement, 
—  formalities  which,  though  not  vital  in  a  particular  case,  yet  are  indisputably 
wholesome  as  requirements  of  general  policy.  They  are  mere  outward  marks 
or  conventions,  but  they  are  the  more  technically  strict  because  the  impossi- 
bility, under  the  principle  already  examined  (anU,  §  2349),  of  regarding  jurors' 
actual  motives  and  reasonings,  makes  it  the  more  necessary  to  depend  upon 
the  conventional  canons  of  behavior  for  confidence  in  the  verdict  Like  the 
analogous  formalities  of  other  legal  acts,  already  mentioned  (ante,  §  2348, 
par.  c;  post,  §  2456),  they  are  not  inherent  logical  elements,  but  formal  marks 
of  precaution.  A  particular  will  may  have  been  genuine  and  deliberate, 
though  not  executed  in  the  presence  of  attesting  witnesses ;  but  the  propriety 
of  attestation  as  a  fixed  general  rule  cannot  be  doubted.  So  a  particular  jury's 
verdict  may  be  a  just  and  well-reasoned  one,  when  the  jurors  during  retire- 
ment have  separated  or  talked  with  the  parties  or  drunk  intoxicating  liq- 
uors ;  yet  as  a  general  rule  it  is  proper  to  invalidate  verdicts  marked  by 
such  conduct. 

Now  the  law  of  trials  in  general,  and  of  verdicts  in  particular,  must  pre- 
scribe these  requisite  formalities  of  conduct  for  the  jurors,  and  define  those 
informalities  and  irregularities  which  per  se  invalidate  the  verdict.  What 
those  shall  be  is  thus  elsewhere  in  the  law  predetermined.    The  principle  of  the 


'  Compare  with  the  following  examples  those 
cited  anU,  §  2349,  par.  5,  and  post,  §  2358 
(arbitrators'  awaixls) ;  N.  IT. :  1870,  Smith  v. 
Smith,  50  N.  H.  212,  219  (jurors'  statements 
that  they  did  not  include  in  the  former  verdict 
in  trespass  certain  fences,  etc.,  now  in  issue  in 
trespass,  excluded  ;  but  here  the  judge's  instruc- 
tions were  not  offered  to  be  shown,  and  the  offer 
also  included  other  doubtful  matters ;  moreover 
the  Court  held  that  "it  appears  here  that  the 
whole  matter  was  in  point  of  fact  submitted  to 
the  jury ;  .  .  .  thus  it  appears  that  the  issues 
presented  by  the  declaration  were  in  fact  tried  ") ; 
V.  v.:  1848,  Brownell  v.  McEwen,  5  Denio 
367  (affidavits  of  individual  jurors,  pro  and  eon, 
as  to  having  considered,  in  an  action  for  seduc* 
tioii,  the  breach  of  promise  of  marriage  and 
other  claims  as  covered  by  the  amount  awarded, 
held  inadmissible  ;  but  the  Court  further  de- 
clared that  proof  of  their  unanimous  considera- 
tion of  the  point  would  have  been  admissible) ; 
Pa. :  1817,  Haak  v.  Breidenbach,  8  S.  &  R.  204 
(continuing  trespass  by  overflow  ;  a  former  ver- 
dict for  the  same  trespass  being  pleaded,  and 
the  plaintiff  replying  that  the  former  verdict 
was  confined  to  a  different  period,  the  testimony 
of  one  of  the  prior  jurors  was  received  that 
"the  jury  was  directed  by  the  Court  not  to 


include  that  period  of  time  in  estimating  the 
damages,  and  that  they  therefore  only  included 
the  damages  subsequently  to  the  4th  August, 
1786'*);  1841,  Leonard  v.  Leonard,  1  W.  «c  S. 
842  (account  rendered ;  plea,  former  judgment 
for  the  defendant  in  assumpsit  for  the  same 
claim  ;  the  plaintiff  was  then  allowed  to  prove 
by  a  prior  juror  that  ''the  verdict  was  given 
in  pursuance  of  the  instruction  of  the  Court 
exclusively  on  the  ground  that  the  agreement 
was  fraudulent,  and  that  the  respective  claims 
of  the  parties  were  not  considered ") ;  1873, 
Follansl)ee  v.  Walker,  74  Pa.  306,  309  (assump- 
sit by  P.  and  W.  ;  plea  of  former  judgment  for 
the  defendants  on  a  suit  by  F.  for  the  same 
promise  ;  replication,  that  the  former  suit  alleged 
a  promise  by  F.  alone  and  that  the  defendant 
there  claimed  that  the  promise  if  any  was  to 
F.  and  W.  jointly,  and  that  the  judge  changed 
the  jury,  on  this  preliminary  issue,  that  if  they 
believed  the  defendant's  allegation  the  verdict 
must  be  for  the  defendant  and  another  action 
must  be  brought  on  the  promise  to  F.  and  W. 
jointly  ;  on  this  issue,  testimony  of  the  prior 
jurors  was  admitted  that  that  jury  ''decided 
only  on  the  preliminary  question  submitted  bT 
the  Couit,  whether  the  transaction  was  wita 
the  firm  of  W.  and  F.V). 
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parol  evidence  rule  (arUe,  §  2346,  par.  c ;  post,  §  2456)  then  enters  and  declares 
that  the  lack  of  such  f ormalities,  for  this  as  for  every  other  legal  act  (what- 
ever the  respective  required  formality  may  be),  is  always  proper  to  establish 
as  a  ground  for  declaring  the  act  void.  Whatever  misconduct  of  the  jury, 
therefore,  is  an  irregularity  fatal  to  the  verdict  may  always  be  proved. 

But  by  whom  ?  Naturally,  by  one  or  more  of  the  jurors  themselves,  who 
will  commonly  be  the  sole  witnesses,  —  at  least  to  misconduct  during  retire- 
ment. Should  the  misconduct  consist  in  improper  utterances,  the  privilege 
proper  (ante,  §  2346)  would  apply,  if  the  juror  to  be  informed  against  should 
claim  it.  But  if  he  does  not,  and  if  he  is  even  willing  by  affidavit  to  avow 
his  utterance,  all  question  of  privilege  ceases.  In  that  case,  and  in  all  cases 
of  misconduct  other  than  utterances,  what  is  there  to  prevent  the  use  of 
jurors'  testimony  in  proof,  as  well  as  any  other  person's  ?  Nothing  in  the 
world,  except  a  curious  doctrine  of  evidence  once  and  temporarily  in  vogue, 
long  ago  discarded  in  every  other  relation,  and  now  here  persisting  through 
the  sponsorship  of  Lord  Mansfield's  great  name,  —  the  doctrine  that  a  wit- 
ness shall  not  be  heard  to  allege  his  own  turpitude ;  nemo  turpitudinem  suam 
aUegans  audietur. 

The  gradual  appearance  of  this  doctrine  in  the  early  1700s,  and  its  rapid 
spread  under  the  earnest  patronage  of  Lord  Mansfield  in  the  last  quarter  of 
the  1700s,  has  already  been  traced  in  another  connection  {ante,  §  525).  Its 
chief  application  was  to  forbid  the  drawer  of  commercial  paper  from  proving 
usury  or  other  illegal  consideration,  and  to  forbid  similar  occasional  sorts 
of  testimony;  but,  after  two  generations  of  controversy,  these  important 
aspects  of  it,  together  with  the  principle  at  large,  were  utterly  repudiated, 
both  in  England  and  America  {ante,  §§  525-531).  Besides  this,  however,  it 
led  in  Lord  Mansfield's  hands  to  the  rule  prohibiting  married  parents  to  testify 
to  non-access  in  proof  of  bastardy  {ante,  §  2063) ;  and  here,  the  relation  of  the 
original  principle  having  been  early  lost  sight  of,  the  rule  survived.  Further- 
more, however,  it  received  application,  at  his  hands,  to  the  present  subject,  — 
the  testimony  of  a  juror  to  his  own  misconduct.^  Here  it  thrived,  —  appar- 
ently because  new  supposed  reasons  of  policy  were  found,  which  buoyed  up 
Lord  Mansfield's  rule  long  after  the  general  repudiation  of  that  favorite  maxim, 
which  had  for  him  served  apparently  as  its  only  justification. 

The  curious  feature  of  his  doctrine  is  that  it  came,  in  all  these  three  of 
its  chief  applications,  as  an  innovation  upon  the  prior  practice.  Having  no 
sound  basis  of  policy  (as  its  modem  repudiation  now  testifies),  it  had  also  no 
basis  of  precedent.  This  appears  abundantly  for  the  other  two  rules  already 
mentioned  {ante,  §§  525,  2063).  It  is  also  true  for  the  present  rule.  Up  to 
Lord  Mansfield's  time,  and  within  half  a  deccule  of  his  decision  in  Vaise  v. 

^  1785,  Vaise  v.  DelaTal,  1  T.  B.  11,  K.  B.  bat  in  every  such  case  the  Court  must  derive 

(two  jurors*  affidavits  of  a  decision  based  uuon  their  knowledge  from  some  other  source,  such 

chance    were    rejected ;    L.   C.   J.    Mansfield :  as  some  person    having  seen    the  transaction 

"The  Court  cannot  receive  such  an  affidavit  throagh    a   window   or   by  some   such    other 

from  any  of  the  jurymen  themselves,  in  all  of  means"), 
whom  such  conduct  is  a  veiy  high  misdemeanor ; 
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Delaval,  the  unquestioned  practice  had  been  to  receive  jurors'  testimony  or 
afBdavits  without  scruple.  There  were  of  course  variances  of  ruling  as  to  the 
sufficiency  of  this  or  that  misconduct  to  invalidate  a  verdict ;  but  the  proof 
of  it  was  received  equally  from  jurors  and  others,  without  discrimination.*  If 
corroboration  were  needed,  it  is  found  in  the  early  American  practice,  where 
many  rulings  were  made  upon  the  jurors'  affidavits  of  misconduct.^  But 
Vaise  v,  Delaval,  with  the  prestige  of  the  great  Chief  Justice,  soon  prevailed 
in  England/  and  its  authority  came  to  receive  in  this  country  an  adherence 
almost  unquestioned. 

'  In  Prior  V,  Powera,  infm^  the  sole  ease  of  being  nndispated,  the  Terdict  was  set  aside  '*) ; 
doubt,  the  affidavit  was  not  actually  rejected ;  1744,  Norman  v.  Beanwnt,  Willes  484,  487  (in 
moreover,  the  last  clause  of  the  ruling  is  incon-  -  admitting  an  affidavit  of  a  juror  as  to  his  dis- 
sistent  with  the  practice  of  the  times  :  1590,      qualification,  the  Court  added :  "  In  cases  of  this 

sort  where  the  objection  could  not  appear  of 
record,  we  always  admitted  of  affidavits,  —  as  in 
respect  to  a  misbehaviour  of  any  of  the  jury,  or 
any  declaration  made  by  any  of  them  either  before 
or  after  the  verdict  to  show  that  a  juryman  was 
Mrtial") ;  1779,  Aylett  ».  Jewel,  2  W.  Bl.  1299, 
G.  P.  (new  trial  not  granted  on  the  affidavit  of 
the  attorney  that  *'some  of  the  jury  had  con- 
fessed to  him  "  that  the  verdict  had  been  reached 
by  lot;  "there  being  no  affidavit  by  the  jury- 
men, or  any  other  tnat  was  cognizant  of  this 
transaction,  but  merely  this  hearsay  affidavit, 
the  Court,  abgente  De  Qrev,  C.  J.,  thought  it 
too  dangerous  to  call  a  verdict  in  question  Uiat 
had  been  so  deliberately  given,  upon  so  loose 
and  slight  a  suggestion   ). 

*  1793,  Talnuulge  v.  Northrop,  1  Root  522 
(cited  in/ira) ;  1792,  Bradley  o.  Bradley,  Pa.,  4 
Dall.  112  gurors'  affidavits  **  that  the  jury  had 
misbehaved  by  hearing  testimony  which  was 
not  delivered  in  open  court,"  admitted) ;  1805, 
Smith  V,  Cheetham,  8  Gaines  57  (constable's 
affidavit,  based  partly  on  jurors'  admissions, 
that  damages  had  been  reached  by  average, 
admitted  ;  general  principle  of  receiving  jurors' 
affidavits  to  show  muiconduct,  sanctioned;  Kent, 
C.  J.,  diss.) ;  1805,  QrinneU  v.  PhUUjps,  1  Mass. 
580,  542,  per  Sewall,  J.  (jurors'  testimony  ad- 
missible to  prove  ''overt  acts  which  may  be  the 
subject  of  legal  inquiry,"  such  as  *' gross  mis- 
behavior or  legal  impropriety  of  conauct  suffi- 
cient to  destroy  the  credit  of  a  verdict "  ;  sembU, 
Thacher,  J.,  contra).  Compare  also  the  early 
cases  in  New  York,  Viiginia,  and  elsewhere, 
admitting  such  affidavits  even  in  cases  under 
the  principle  of  §  2849,  ante, 

*  1807,  Owen  v.  Warburton,  1  B.  &  P.  N.  R. 
826  (juror's  affidavit,  not  receivable  to  show  a 
decision  by  lot ;  quoted  po9t,  §  2858) ;  1889, 
Straker  v.  Graham,  7  Dowl.  Pr.  228,  4  M.  &  W. 
721  (juror's  affidavit  that  a  verdict  was  reached 
by  tossing  up,  held  inadmissible  ;  Alde'rson,  B. : 
''  It  is  entirely  against  policy  to  allow  a  iaryman 
to  make  an  affidavit  of  anything  which  passes 
in  agreeing  to  a  verdict "  ;  (\uoted  post,  §  2368) ; 
1848,  Burgess  v.  Langley,  5  M.  &  Or.  722  (affi- 
davit of  the  attorney  as  to  declarations  in  open 
court,  by  one  juror  in  the  others'  hearing,  just 
after  verdict  rendered,  that  they  had  reached  a 
verdict  by  lot,  excluded ;  Cresswell,  J. ;  *'  Had 


Metcalfe  v.  Deane,  Cro.  £1.  189  (complaint  hav- 
ing been  made  to  the  judge  of  the  jury's  having 
re-summoned  one  of  the  witnesses  aunng  retire- 
ment, *'  he  examined  the  inquest,  who  confessed 
all  the  matter,"  and  a  new  trial  was  awarded) ; 
1595,  Vicary  v.  Farthing,  ib.  411  (foregoing  case 
cited,  in  desding  with  a  jury's  inspection  of  a 
written  document  handed  them  by  the  party) ; 
1628,  Heylor  v.  Hall,  Palmer  825  (the  solicitor 
having  handed  certain  depositions  to  the  jurors 
when  aboat  to  retirs,  they  were  examined  on  oath 
whether  more  had  been  read  to  them  after  retire- 
ment than  had  been  read  in  court,  and  how  they 
had  been  inclined  to  give  their  verdict  before 
reading  the  depositions ;  apparently  the  verdict 
was  held  bad) ;  1665,  Prior  v.  Powers,  1  Keb. 
811  (a  new  trial,  on  the  ground  that  the  yerdict 
was  obtained  by  lot,  was  denied,  ''because  it 
appeared  only  by  pumping  a  juryman,  who  con- 
fessed all ;  but,  bising  against  himself,  it  was 
not  much  regarded ;  luso  the  Court  cannot  grant 
new  trial  without  punishing  the  jury,  which 
cannot  be  by  this  confession  against  them- 
selves ") ;  1675,  Lord  Fitzwater's  (>ise.  Freeman 
K.  B.  415  (verdict  set  aside  because  determined 
by  lot ;  the  jurors'  affidavits  must  have  been 
received,  but  no  question  was  made) ;  1696, 
Dent  V.  Hertford,  2  Salk.  645  ("a  new  trial 
was  eranted  upon  affidavit  that  the  foreman  de- 
clared the  plaintiff  should  never  have  a  verdict, 
whatever  witnesses  he  produced ") ;  1719,  Hel- 
lish V,  Arnold,  Bunbury  51  (new  trial  granted 
because  damages  were  determined  by  lot;  the 
affidavits  "were  made  by  persons  who  heard 
the  jurymen  talk  of  the  matter,  and  the  jury- 
men did  not  think  fit  to  make  any  affidavit 
to  clear  themselves ") ;  1784,  Parr  v.  Searaes, 
Barnes,  3d  ed.,  438  (on  a  motion  to  set  aside  a 
verdict  because  determined  by  ''hustling  half- 
peuce  in  a  hat,"  "  this  matter  not  appearing 
upon  the  oath  of  any  of  the  jurors,  but  by  affi- 
davit that  two  of  them  had  confessed  the  same," 
the  Court  stayed  judgmeut  "to  give  plaintiff  an 
opportunity  to  procure  affidavits  from  some  of 
the  jurors");  1785,  Philips  v.  Fowler,  ib.  441, 
Comyns  525  ("it  being  disclosed  to  defendant  by 
two  of  the  jurors  "  that  lots  had  been  cast,  "  de- 
fendant moved  to  set  aside  the  verdict  upon  an 
affidavit  of  the  fact  made  by  the  two  jurors  "  ; 
"the  fact  as  to  the  jurors  determining  by  chance 
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§  2353.  Same :  Policy  of  the  Rule.  What  is  to  be  said  in  support  of  this 
supposed  rule,  which  distinguishes  so  sharply  between  the  testimony  of  the 
juror  himself  and  that  of  any  other  person  ?  The  question,  it  is  to  be  re- 
membered, is  not  whether  certain  conduct  constitutes  a  fatal  irregularity,  or 
whether  it  can  be  proved  at  all,  but  whether  a  juror  alone  is  to  be  forbidden 
to  prove  it : 

1807,  Mansfieldy  C.  J.,*  in  Owen  v.  WaHmrton,  1  B.  &  P.  N.  R.  826,  829:  "  The  affidavit 
of  a  juryman  [to  the  jury's  misconduct]  cannot  be  received.  It  is  singular  indeed  that 
almost  ^e  only  evidence  of  which  the  case  admits  should  be  shut  out ;  but  considering 
the  arts  which  might  be  used  if  a  contrary  rule  were  to  prevail,  we  think  it  necessary  to 
exclude  such  evidence.  If  it  were  understood  to  be  the  law  that  a  juryman  might  set 
aside  a  verdict  by  such  evidence,  it  might  sometimes  happen  that  a  juryman,  being  a  friend 
to  one  of  the  parties,  and  not  being  able  to  bring  over  his  companions  to  his  opinion, 
might  propose  a  decision  by  lot,  with  a  view  afterwards  to  set  aside  the  verdict  by  his 
own  affidavit,  if  the  decision  should  be  against  him." 

1889,  Straker  v.  Graham^  4  M.  &  W.  721 ;  an  attorney's  affidavit  that  a  juror  had  ad- 
mitted the  drawing  of  lots  for  a  verdict  was  offered  :  Serjt.  Atcherley  (for  admission) : 
''  The  affidavit  of  the  juryman  himself  is  rejected  because  the  conduct  which  he  admits  is 
such  as  would  render  him  liable  to  punishment '';  L.  C.  B.  Ahinger:  "  No ;  it  is  because 
otherwise  no  verdict  would  be  safe'' ;  Parke,  B. :  '*  When  the  jury  have  openly  concurred 
in  a  verdict  in  open  court,  which  ought  to  be  their  binding  decision  on  the  case,  it  would 
be  most  dangerous  and  lead  to  the  greatest  fraud  and  abuse  to  set  it  aside  on  such  state- 
ments as  that  which  is  made  in  this  case." 

1811,  Yeates,  J.,  in  Cluggage  v.  Swan,  4  Binn.  150,  155 :  **  I  frankly  confess  that  I  feel 
the  utmost  repugnance  to  such  testimony,  although  I  am  fully  aware,  that  I  thereby  ex- 
clude almost  the  only  evidence,  which  the  case  naturally  admits  of.  But,  by  admitting 
it,  I  as  readily  perceive  that  I  should  open  a  door  to  the  exercise  of  the  most  pernicious 
arts,  and  tampering  with  jurors  ;  and  that  the  practice  would  be  replete  with  dangerous 
eonsequences.  Jurors,  who  would  have  been  sworn  or  solemnly  affirmed  to  give  a  verdict 
according  to  evidence,  come  with  a  bad  grace  into  a  tribunal  of  justice  to  prove  their  own 
dishonorable  conduct,  and  affix  a  stigma  on  their  companions  who  may  be  unheard  in 
their  defence.  Besides,  in  the  language  of  some  of  the  cases,  I  cannot  see  how  such  testis 
mony  could  be  heard  by  the  Court,  without  proceeding  against  the  jurors  criminally. 
Should  this  happen,  will  it  not  justly  be  deemed  entrapping  the  jurors  whose  affidavits 
have  been  used?  And  will  it  not  expose  others  implicated  in  the  charge,  to  the  tempta- 
tions naturally  incident  to  persons  in  a  state  of  accusations  ?  But  above  all,  I  greatly 
fear  that  the  practice,  if  adopted,  would  tend  to  an  inquisition  over  the  consciences  of 
jurors,  as  to  the  grounds  and  reasons  of  their  verdict,  and  bring  questions  of  fact  more 
frequently  before  the  Court  for  their  decision  than  is  consistent  with  sound  policy.  I  am 
opposed  to  penetrating  into  the  recesses  of  a  jury-room,  through  the  instrumentality  of 
jurors,  who  are  kept  together  xmtil  they  have  agreed  upon  their  verdict.*' 

As  to  these  various  reasons,  it  is  unnecessary  to  refute  the  argument  drawn 
in  Owen  v.  Warburton  from  a  fantastic  imagination  of  what  an  occasional 
scheming  juryman  might  conceivably  try  to  do.  As  well  abolish  appeals, 
because  a  wicked  judge  might  give  a  wrong  reason  for  a  decision  against 
a  party  whom  he  favored,  so  that  there  might  be  a  new  triaL     Nor  need 

the  statement  made  in  the  affidavit  come  from  mode  in  which  the  jury  arrived  at  their  verdict 

the  officer  who  had  charge  of  the  jury  we  might  cannot  be  received  "). 

have  attended  to  it ;  bat  it  has  long  been  de-  ^  This  of  course  was  not   Lord  Mansfield 

cided  that  the  affidavit  of  a  juryman  as  to  the  (Murray),  but  a  judge  of  the  next  generation. 
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the  original  notion  of  Lord  Mansfield,  rejecting  self-stnltifTing  testimony,  be 
further  noticed.  Of  the  remaining  arguments,  this  much  can  be  said,  that 
they  prove,  if  anything,  much  more  than  the  rule  in  question.  That  is,  they 
prove  that  certain  facts  of  misconduct,  such  as  the  casting  of  lots  or  the 
communication  of  a  juror's  personal  knowledge,  should  not  as  facts  be  con- 
sidered at  all,  for  the  purpose  of  overturning  the  verdict,  but  should  rather 
be  regarded,  under  the  principle  already  examined  (antet  §  2349),  as  part  of 
the  motives  and  methods  of  deliberation  leading  up  to  the  verdict,  and  there- 
fore as  immaterial  So  far  as  any  aigument  can  be  founded  on  the  uncer- 
tainty that  results  from  investigating  the  jury's  deliberations,  it  rests  virtually 
on  the  assumption  that  their  methods  or  grounds  of  decision  should  be 
ignored,  and  that  is  another  principle  entirely.  Whether  a  given  piece  of 
conduct  during  retirement  should  be  classed  as  a  formal  and  fatal  irregularity 
(which  may  be  proved)  or  as  an  erroneous  ground  of  the  verdict  (which  may 
not  be  proved)  is  often  an  arguable  question  (as  noticed  post,  §  2354) ;  but 
that' is  very  different  from  the  question  whether,  conceding  that  it  is  a  fatal 
irregularity,  the  juror  alone  is  to  be  prohibited  from  proving  it.  Finally,  it 
must  be  pointed  out  that  while  Lord  Mansfield's  own  statement  of  the  rule 
obliged  the  proof  of  the  misconduct  to  depend  solely  on  the  testimony  of 
"some  person  having  seen  the  transaction  through  a  window  or  by  some 
such  other  means,"  his  successors  have  committed  an  absurdity  which  he 
would  hardly  have  condoned.  A  bailiff  or  other  court  officer,  who  may  have 
been  present  at  the  jury's  deliberations,  may  by  universal  concession  (post, 
§  2354)  prove  their  misconduct,  though  it  is  a  gross  breach  of  duty  (except 
in  one  or  two  jurisdictions)  for  him  to  attend  or  overhear.  Thus,  not  only 
does  the  rule  tempt  the  parties  to  seduce  the  bailiffs  to  tricky  expedients  and 
surreptitious  eavesdroppings ;  but  the  law,  furthermore,  while  with  one  hand 
it  sanctimoniously  puts  away  the  juryman  who  reports  his  own  misconduct 
done  during  the  privacy  of  retirement,  yet  with  the  other  hand  it  incon- 
sistently invites  to  the  same  witness-stand  the  bailiff  whose  shameless  disre- 
gard of  his  duty,  in  intruding  upon  that  privacy,  forms  his  only  qualification 
as  a  witness  and  the  sole  tenor  of  his  testimony.  If  there  cannot  be  any 
principle  in  this  rule,  it  should  at  least  possess  logic. 

In  the  following  passages,  its  defects  have  been  sufficiently  exposed : 

1805,  Livingston^  J.,  in  Sndlh  y.  Cheetham,  3  Caines  57,  59  :  "  With  proper  submissioir 
to  his  lordship  [Mansfield],  it  appears  the  best  and  highest  evidence  of  which  the  case 
admits.  If  a  man  will  yoluntarily  charge  himself  with  a  misdemeanor,  why  should  he  not 
be  indulged  ?  Are  not  criminals  in  England  every  day  convicted  and  even  executed  on 
their  own  confession  ?  And  is  not  our  State  prison  filled  in  the  same  way  ?...!£  we 
ask  for  stronger  proofs,  and  at  the  same  time  adopt  Lord  Mansfield's  rule  of  shutting  the 
mouths  of  the  jurors,  we  may  as  well  at  once  close  the  door  on  all  inquiries  of  the  kind, 
and  leave  them  to  act  and  decide  as  they  please." 

1821,  Whyte,  J.,  in  Crawford  v.  State,  2  Yerg.  60,  67 :  '*  [The  observation  of  Chief  Jus- 
tice Mansfield  in  Owen  v.  Warburton,  is]  *  It  was  singular  indeed  that  the  only  evidence 
the  case  admits  should  be  shut  out,'  and  yet  that  decision  excluded  it.  It  might  be  added, 
that  it  is  also  the  best  evidence  the  case  admits  of  ;  the  jury  from  their  recluse  and  retired 
situation  are  not  subject  to  inspection,  nor  their  proceedings  to  observation,  at  least  oi 
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that  kind  to  admit  of  a  correct  account  to  be  given  of  them  by  an  indifferent  person. 
They  themselves  are  alone  adequate  to  a  deyelopment  of  their  own  conduct  and  proceed- 
ings. In  Vaux  v.  Delavel,  Lord  Mansfield  says,  the  Court  must  derive  their  knowledge 
from  other  sources.  What  source  ?  The  law  contemplates  their  seclusion ;  the  only  alter- 
native is  the  ignominious  eavesdropper.  Surely  the  jurors  who  fill  this  important  office 
are  not  to  be  put  on  a  level  with  those  who  by  their  own  conduct  have  debased  themselves. 
But  it  la  said  in  the  argument,  the  receiving  the  affidavit  of  jurors  is  against  public  policy ; 
it  would  expose  them  to  the  being  tampered  with,  the  effect  of  which  would  be  numerous 
applications  to  set  aside  verdicts.  The  like  objection  applies  to  every  witness  —  the  pos- 
sibility of  being  practiced  upon.  But  this  does  not  produce  the  effect;  the  danger  is 
imaginary ;  jurors  iu  general  are  above  attacks  of  this  kind  ;  and  for  the  honor  of  human 
nature,  I  think  there  are  few  that  would  be  found  capable  of  making  the  attempt.  Again, 
it  is  said,  public  policy  forbids  that  a  man  should  attempt  to  invalidate  what  he  has  him- 
self done ;  a  juror  to  defeat,  to  contradict,  to  impeach  the  verdict  he  has  given.  We  have 
seen  that  this  was  not  the  public  policy  of  the  period  of  our  law  before  the  time  of  Lord 
Mansfield,  .  .  .  and  in  England  at  this  day  a  man  may  come  forward  as  a  witness  in  all 
the  above  cases  [of  alleged  turpitude],  except  as  a  juror  to  impeach  his  verdict,  which  we 
have  seen  does  not  constitute  the  rule  here ;  and  which  is  not  the  better  opinion  in  my 
humble  judgment,  as  it  is  in  opposition  to  all  the  other  analogies  of  law.  ...  A  verdict 
under  such  circumstances  is  to  be  approached  with  great  caution  and  great  circumspection ; 
but  it  is  not  altogether  intangible,  and  beyond  the  reach  of  the  redressing  power  of  the 
Court ;  if  it  were,  I  for  one  would  think  it  a  defect  in  the  administration  of  the  justice  of 
the  country,  and  a  defect  in  the  policy  of  the  law." 

1866,  Cole,  J.,  in  Wright  v.  Telegraph  Co.,  20  la.  195,  210:  **  WhUe  we  do  not  feel  en- 
tirely confident  of  its  correctness,  nor  state  it  without  considerable  hesitation,  yet  we  are 
not  without  that  assurance  which,  under  the  circumstances,  justifies  us  in  laying  down 
the  following  as  the  ti'ue  rule :  That  affidavits  of  jurors  may  be  received  for  the  purpose 
of  avoiding  a  verdict,  to  show  any  matter  occurring  during  the  trial  or  in  the  jury  room, 
which  does  not  essentially  inhere  in  the  verdict  itself,  as,  that  a  juror  was  improperly  ap. 
proached  by  a  party,  his  agent,  or  attorney ;  that  witnesses  or  others  conversed  as  to  the 
facts  or  merits  of  ^e  cause,  out  of  court  and  in  the  presence  of  jurors ;  that  the  verdict 
was  determined  by  aggregation  and  average,  or  by  lot,  or  game  of  chance  or  other  arti- 
fice or  improper  manner ;  but  that  such  affidavit  to  avoid  the  verdict  may  not  be  received 
to  show  any  matter  which  does  essentially  inhere  in  the  yerdict  itself,^  as,  that  the  juror 
did  not  assent  to  the  yerdict ;  that  he  misunderstood  the  instructions  of  the  Court,  the 
statements  of  the  witnesses,  or  the  pleadings  in  the  case;  that  he  was  unduly  influenced 
by  the  statements  or  otherwise  of  his  fellow- jurors,  or  mistaken  in  his  calculations  or 
judgment,  or  other  matter  resting  alone  in  the  juror's  breast.  That  the  verdict  was 
obtained  by  lot,  for  instance,  is  a  fact  independent  of  the  verdict  itself,  and  which  is 
not  necessarily  involved  in  it.  While  every  verdict  necessarily  involves  the  pleadings, 
the  evidence,  the  instructions,  the  deliberation,  conversations,  debates,  and  judgments 
of  the  jurors  themselves ;  and  the  effect  or  influence  of  any  of  these  upon  the  juror's 
mind,  must  rest  in  his  own  breast,  and  he  is  and  ought  to  be  concluded  thereon  by  his 
solemn  assent  to  and  rendition  of  the  verdict  (veredictum  —  a  true  declaration).  To 
allow  a  juror  to  make  affidavit  against  the  conclusiveness  of  the  verdict  by  reason  of  and 
as  to  the  effect  and  influence  of  any  of  these  matters  upon  his  mind,  which  in  their  very 
nature  are,  though  untrue,  incapable  of  disproof,  would  be  practically  to  open  the  jury 
room  to  the  importunities  and  appliances  of  parties  and  their  attorneys,  and,  of  course, 
thereby  to  unsettle  verdicts  and  destroy  their  sanctity  and  conclusiveness.  But  to  receiye 
the  affidavit  of  a  juror  as  to  the  independent  fact  that  the  verdict  was  obtained  by  lot,  or 
game  of  chance,  or  the  like,  is  to  receive  his  testimony  as  to  a  fact,  which,  if  not  true, 
can  be  readily  and  certainly  disproved  by  his  fellow-jurors ;  and  to  hear  such  proof 

'  This  is  the  principle  of  §  2849,  ante, 
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would  hftve  a  tendencj  to  diminuh  such  practices  and  to  purify  the  juiy-iooiii,  by  reader- 
ing  such  impToprieties  capable  and  probable  of  exposure,  and  consequently  deterring 
jurors  from  resorting  to  them.  .  .  .  While  it  is  oertunly  illegal  and  reprehensible  iu  a 
juror,  to  resort  to  lot  or  the  like  to  determine  a  verdict,  which  ought  always  to  be  the  re- 
sult of  a  deliberate  judgment,  yet  such  resort  might  not  evince  more  turpitude  tending 
to  the  discredit  of  his  statement  than  would  be  evinced  by  a  person  not  of  the  jury,  in 
the  espionage  indicated  by  Lord  Mansfield  and  necessary  to  gain  a  knowledge  of  the 
facts  to  enable  him  to  make  the  affidavit.  At  all  events  the  superior  opportunities  of 
knowledge  and  less  liability  to  mistake,  which  the  juror  has  over  the  spy,  would  entitle 
his  statement  to  the  most  credit.  And  if ,  as  is  universally  conceded,  it  is  the  fact  of  im- 
proper practice,  which  avoids  the  verdict,  there  is  no  reason  why  a  Court  should  close  its 
ears  to  the  evidence  of  it  from  one  class  of  persons,  while  it  will  hear  it  from  another 
class,  which  stands  in  no  more  enviable  light  and  is  certainly  no  more  entitled  to  credit. 
Nor  does  the  consideration  of  the  affidavits  of  jurors,  for  the  purposes  stated,  contravene 
sound  public  policy.  It  is  true,  however,  that  public  policy  does  require  that  when  a 
juror  has  discharged  his  duty  and  rendered  a  verdict,  such  verdict  should  remain  undis- 
turbed and  unaffected  by  any  subsequent  change  of  opinion  upon  any  fact  or  pretext 
whatever;  and,  therefore,  a  juror  should  not  be  heard  to  contradict  or  impeach  that 
which,  in  the  legitimate  discharge  of  his  duty,  he  has  solemnly  asseverated.  But  when  he 
has  done  an  act  entirely  independent  and  outside  of  his  duty  and  in  violation  of  it  and 
the  law,  there  can  be  no  sound  public  policy  which  should  prevent  a  Court  from  hearing 
the  best  evidence  of  which  the  matter  is  susceptible,  in  order  to  administer  justice  to  the 
party  whose  rights  have  been  prejudiced  by  such  unlawful  act.  In  other  words,  public 
policy  protects  a  juror  in  the  legitimate  discharge  of  his  duty,  and  sanctifies  the  result 
attained  thereby ;  but  if  he  steps  aside  from  his  duty,  and  does  an  unlawful  act,  he  is  a 
competent  witness  to  prove  such  fact,  and  thereby  prevent  the  sanction  of  the  law  from 
attaching  to  that  which  would  otherwise  be  oolorably  lawful." 

1874,  Brewer^  J.,  in  Perry  v.  Bailey,  12  Kan.  539,  544:  '<  As  to  all  those  matters  lying 
outside  the  personal  consciousness  of  the  individual  juror,  those  things  which  are  matters  of 
sight  and  hearing,  and  therefore  accessible  to  the  testimony  of  others,  and  subject  to  con- 
tradiction, — '  overt  acts,'  as  the  Massachusetts  Court  expresses  it,  —  it  seems  to  us  that 
the  interests  of  justice  will  be  promoted,  and  no  sound  public  policy  disturbed,  if  the 
secret  of  the  jury-box  is  not  permitted  to  be  the  safe  cover  for  the  perpetration  of  wrongs 
upon  parties  litigant.  If  the  jury  has  been  guilty  of  no  misconduct,  no  barm  has  been 
done  by  permitting  their  testimony  to  be  received.  If  the  jury  has  been  guilty  of  mis- 
conduct, but  such  misconduct  was  not  of  such  a  nature  as  to  prejudice  the  rights  of  the 
parties,  the  modem  rule  is  to  let  the  verdict  stand,  and  simply  punish  the  offending  juror, 
fiut  if  such  misconduct  has  wrought  prejudice,  not  only  should  the  juror  be  punished, 
but  the  verdict  also  should  be  set  aside.  Public  policy  forbids  that  a  matter  resting  in 
the  personal  consciousness  of  one  juror  should  be  received  to  overthrow  the  verdict,  be- 
cause, being  personal,  it  is  not  accessible  to  other  testimony.  It  gives  to  the  secret 
thought  of  one  the  power  to  disturb  the  expressed  conclusions  of  twelve.  Its  tendency  is 
to  induce  bad  faith  on  the  part  of  a  minority ;  to  induce  an  apparent  acquiescence  with 
the  purpose  of  subsequent  dissent;  to  induce  tampering  with  individual  jurors  subsequent 
to  the  verdict.  But  as  to  overt  acts,  they  are  accessible  to  the  knowledge  of  all  the  jurors. 
If  one  affirms  misconduct,  the  remaining  eleven  can  deny.  One  cannot  disturb  the  action 
of  the  twelve.     It  is  useless  to  tamper  with  one,  for  the  eleven  may  be  heard.*' 

§  2354.  Same :  State  of  the  Law  in  Various  Juriadlotlons ;  Qnalifioatlons  of 
the  Rule.  The  doctrine  of  Lord  Mansfield  was  so  rapidly  accepted  that  most 
of  the  Courts  had  committed  themselves  upon  the  subject  long  before  the 
opinion  of  Mr.  Justice  Cole  of  Iowa,  in  1866,  was  delivered.  The  exposition 
of  Mr.  Justice  White,  in  Tennessee,  in  1821,  which  had  accurately  pointed 
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out  the  true  nature  of  the  innovation,  seems  to  have  received  no  considera- 
tion from  other  Courts.  Except  in  six  jurisdictions,  where  the  rule  of  Iowa 
is  accepted,^  the  rule  of  Lord  Mansfield  seems  now  too  firmly  settled  in  most 
jurisdictions  to  he  repudiated  hy  judicial  decision.^ 


^  Iowa,  KanwM,  Nebraska,  Tennessee,  Texas 
(criminal  cases),  and  Federal  Courts;  in  Ohio 
there  is  some  doubt ;  in  nearly  a  doien  Codes 
there  is  one  express  exception. 

*  The  various  rulings  and  statutes  are  as  fol- 
lows ;  certain  distinctions  made  in  some  of  them 
are  noticed  later  in  the  text  above :  ArhamMu : 
1858,  Stanton  v.  State,  IS  Ark.  317,  819  (juror's 
afiBdavit  as  to  a  fellow-juror's  absence  from  the 
room,  said  to  be  "subject  to  many  serious  ob- 
jections ") ;  1855,  Pleasants  o.  Heard,  15  id. 
408,  408  (jurors'  affidavits  that  damages  were 
determined  by  average,  held  inadmissible,  as 
well  as  jurors'  admissions  out  of  doors  after 
verdict) ;  Gantt's  Dig.  §  1971,  Mansfield's  Dig. 
§  2298,  Sandels  &  HiU's  Dig.  1894,  §  2269  ('*  a 
juror  cannot  be  examined  to  establish  [in  crim- 
inal cases]  a  ground  for  a  new  trial,  except  it  be 
to  establish  as  a  ground  for  a  new  trial  that  the 
verdict  was  made  by  lot ") ;  1874,  Wilder  v. 
State,  29  id.  298,  298  (statute  applied  to  ex- 
clude jurors'  testimony  as  to  a  bailiff's  undue 
influence) ;  1879,  Fain  v.  Goodwin,  85  id.  109, 
118  (statute  applied  to  exclude  an  affidavit  ss 
to  jurors  acting  upon  personal  knowledge) ;  1887, 
Ward  V.  Blackwood,  48  id.  896,  8  S.  W.  624 
(juror's  affidavit  that  damages  were  determined 
by  drawing  lots,  excluded,  following  Pleasants 
V.  Heard,  supra) ;  1894,  Smith  v.  State,  59  id. 
132,  26  S.  W.  712  (juror's  affidavit  not  received 
to  show  the  taking  of  evidence  after  retirement) ; 
CcUifomia:  1854,  Amsby  v.  Dickhouse,  4  Cal. 
103  (juror's  affidavit  as  to  improper  remarks 
during  retirement,  excluded) ;  1855,  Wilson  v. 
Berryman,  5  id.  44,  46  (computing  damages 
by  average  ;  jurors'  affidavits  excluded) ;  1862, 
Practice  Act,  §  198,  C.  C.  P.  1872,  §  657 
(wher«  "any  one  or  more  of  the  jurors  have 
been  induced  to  assent"  to  a  verdict  by  "a 
resort  to  the  determination  of  chance,  such  mis- 
conduct may  be  proved  by  the  affidavit  of  any 
one  of  the  jurors  ) ;  1868,  Donner  v.  Palmer, 
28  Cal.  40,  47  (statute  applied  to  a  verdict  based 
upon  guessing  the  face  of  a  coin) ;  1864,  Turner 
V.  Water  Co.,  25  id.  898,  401  ("as  the  law  now 
stands,  there  are  certain  irre^larities  fatal  to  a 
verdict  which  may  be  proved  by  the  affidavits 
of  the  jurors,  and  certain  other  irregularities 
equally  fatal  which  can  only  be  proved  in  the 
manner  authorized  by  the  common  law  "  ;  here, 
the  reckoning  of  damages  by  average  was  held 
improper,  but  not  a  ''chance  verdict,"  and  there- 
fore not  provable  by  jurors'  affidavits) ;  1864, 
Boyce  p.  Stage  Co.,  ib.  460,  474,  477  (preceding 
opinion  approved  and  the  same  ruling  made ; 
the  historv  of  the  above  statute  explained) ; 
1882,  People  t\  Gray,  61  id.  164,  183  (jurors' 
affidavits  as  to  intoxication,  excluded) ;  1891, 
People  V.  Deegan,  88  id.  602,  26  Pac.  500  (same) ; 
1893,  Dixon  v.  Pluns,  98  id.  884,  83  Pac.  268 
(jurors'  affidavits  admitted  to  show  determina- 
tion of  damages  by  average ;  Turner  v.  Water 


Co.,  ntpra^  repudiated  on  this  point);  1898, 
Weinburg  o.  I^mps,  ib.,  88  Pac.  841  (same) ; 
1895,  People  v.  Azoff,  105  id.  682,  89  Pac.  5» 
(jurors'  affidavits  that  papers  were  illegally  trans- 
mitted to  them,  excluded) ;  1901,  Siemsen  v. 
Electric  B.  Co.,  184  id.  494,  66  Pac.  672  (jurors' 
affidavits  to  prove  misconduct  in  visiting  the 
premises  in  question,  excluded) ;  Colorado :  C. 
C.  P.  1895,  §  217  (juror's  affidavit  receivable  to 
show  a  ** determination  by  chance");  1890, 
Knight  V.  Fisher,  15  Colo.  176,  25  Pac.  78 
(Jurors'  affidavits  offered  to  show  a  determina- 
tion of  damages  hy  average  ;  question  reserved) ; 
1895,  Heller  v.  People,  22  id.  11,  43  Pac.  124 
(jurors'  affidavits  not  received  to  show  intoxica- 
tion and  other  misconduct  of  fellow-jurors)  ; 
ConntetwiU:  1824,  State  v.  Freeman,  5  Conn. 
848  (jurors'  affidavits  as  to  a  fellow-juror's  com- 
munication of  personal  knowledge  on  a  fact  not 
in  evidence  and  not  admissible,  excluded ;  re- 
pudiating the  earlier  local  practice  to  the  con- 
trary, as  indicated  in  Talmadge  v.  Northrop, 
1  Root  522,  in  1798)  ;  1824,  Meade  v.  Smith, 
16  id.  846,  856  (foregoing  case  approved) ;  1844, 
State  V.  Fasset,  ib.  457,  466  (rule  applied  to 
grand  jurors'  testimony  as  to  illegal  testimony 
before  them);  Delaware:  1881,  Crossdale  v. 
Tantum,  6  Houst.  218  (jurors'  affidavits  not  re- 
ceived to  show  a  determination  of  damages  by 
average);  Florida:  1897,  Kelly  v.  State,  89 
Fla.  122,  22  So.  303  (general  principle  agaixut 
impeachment,  applied);  Georgia:  1811,  State 
V.  Doon,  K.  M.  Charlt.  1  (Lord  Mansfield's 
doctrine  in  Yaise  v.  Delaval,  approved  obiter) ; 
1850,  Bishop  v.  State,  9  Ga.  121,  125  (general 
principle  that  jurors  cannot  "  impeach  their  own 
verdict,"  conceded  obiter) ;  1853,  Clark  r.  Carter, 
12  id.  500,  503  (same) ;  1859,  Brown  v.  State, 
28  id.  199,  200,  217  {juror's  affidavit  that  a 
fellow-juror  gave  private  testimony  to  them,  ex- 
cluded) ;  1860,  McElven  v.  SUte,  80  id.  869, 
871  (same) ;  1867,  O'Barr  o.  Alexander,  37  id. 
195,  200,  208  (juror's  affidavit  as  to  thejurors' 
drinking  of  whiskey,  excluded) ;  1869,  Hoye  v. 
State,  89  id.  718,  728  (like  Brown  ».  State, 
aupra) ;  1877,  Moughon  v.  State,  59  id.  308 
(juror's  affidavit  to  a  fellow-juror's  improper 
bias  during  retirement,  excluded) ;  1877,  Oatis 
V.  Brown,  ib.  711,  717  (like  Brown  v.  State, 
9apra)\  1893,  Hill  v.  State,  91  id.  153,  16 
So.  976  (like  Moughon  v.  State,  supra) ;  1892, 
McTyier  v,  Stete,  ib.  254, 18  So.  140  (apparently 
similar) ;  1893,  ComwaU  v.  State,  ib.  277,  18 
So.  154  (apparently  similar)  ;  1895,  Carr  w. 
State,  96  id.  284,  22  So.  570  (jurors'  affidavits 
that  newspaper  reports  were  read,  excluded) ; 
1897,  Bolden  t».  R.  Co.,  102  id.  558,  27  S.  E. 
664  (general  principle  affirmed) ;  Hawaii:  1882, 
Kapohaku  v.  Koa,  6  Haw.  826  (juror's  affidavit 
as  to  another  juror's  conversation  with  an  officer 
during  the  deliberations,  admitted) ;  Idaho :  Rev. 
St  1887,  §  4439,  subdiv.  2,  Code  Civ.  Pr.  1901, 
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It  remains  to  notice  certain  discriminations  and  qualifications. 
(1)  What  kinds  of  misconduct  of  jarors  shall  constitute  an  irregularitj 
sufficient  to  avoid  the  verdict  is  to  be  determined  by  the  law  of  jury-pro^ 


§  3524,  rabdiv.  2  (like  Cal.  C.  C.  P.  §  657) ; 
1893,  Flood  9.  McClure,  3  Ida.  587,  82  Pac.  254 
(jurors'  affidavits  that  damages  were  detennioed 
by  average,  held  admissible  under  the  statute, 
such  a  verdict  being  a  '*  determination  of 
chance  '* ;  the  Caliromia  rulings  upon  the  like 
statute,  repudiated)  ;  1895,  Griffiths  v.  Mon- 
tandon,  4  id.  377,  39  Pac.  548  (rule  of  the  Califor- 
nia Code,  as  adopted  in  the  Idaho  statutes,  §  4439, 
and  interpreted  in  Boyce  v.  Stage  Co.,  Cal., 
applied,  notwithstanding  erroneous  punctuation 
in  the  Idaho  Code  ;  here  applied  to  misconduct 
in  taking  a  private  view) ;  Illinms:  1820,  Sawyer 
V.  Stephenson,  1  111.  24  (juror's  affidavit  of  per- 
sonal Knowle<ige  communicated  by  another  juror 
after  retirement,  admitted  ;  no  question  raised) ; 
1823,  Forester  v.  Guard,  ib.  74  (similar  facts, 
affidavit  excluded)  ;  1860,  Martin  r.  Ehrenfels, 
24  id.  187,  189  (unspecified  misconduct ;  jurors* 
affidavits  excluded) ;  1863,  Reins  v.  People,  80 
id.  256,  266,  274  (similar  to  Forester  v.  Guard, 
tupra);  186/,  Allison  v.  People,  45  id.  37,  39 
(jurors'  affidavits,  and  others'  affidavits  founded 
on  jurors'  statements,  not  admitted  to  show 
misconduct  in  permitting  the  constable  to  join 
in  their  discussions) ;  1868,  Peck  v.  Brewer,  48 
id.  54,  62  (like  Martin  r.  Ehrenfels,  9upra) ; 
1871,  Chicago  v,  Dermody,  61  id.  431,  435 
(general  principle  affirmed) ;  1873,  Bertholf  v. 
Quinlan,  68  id.  297,  303  (similar);  1878,  Reed 
V.  Thompson,  88  id.  245,  247  (similar ;  apply- 
ing it  to  the  determination  of  damages  by 
average)  ;  1885,  Roy  v.  Goings,  112  id.  656, 
667  (similar,  forbidding  a  questioning  of  the 
jurors  upon  rendering  the  verdict) ;  1893,  San- 
iUry  District  r.  CuUerton,  147  id.  385,  389, 
85  N.  E.  723  (jurors'  affidavits  of  unspecified 
misconduct,  excluded)  ;  Indiana :  1840,  Drum- 
mond  V.  Leslie,  5  Blackf.  453  (affidavit  or  ad- 
mission of  jurors  that  damages  were  determined 
by  average,  excluded) ;  1846,  Dunn  v.  Hall,  8 
id.  32,  34  (same) ;  1851,  Bennett  v.  State,  3  Ind. 
167,'  170  (jurors'  affidavits  not  received  to  show 
an  improper  agreement  as  to  the  balloting) ; 
1861,  McCray  v.  Stewart,  16  id.  377  (general 
principle  affirmed) ;  1867,  Haun  v.  Wilson,  30 
id.  296,  298  (like  Drummond  v.  Leslie,  supra) ; 
1876,  Stanley  v.  Sutherland,  54  id.  339,  356 
(jurors'  statements  or  affidavits  as  to  fellow- 
jurors'  communication  of  personal  belief,  ex- 
cluded) ;  1883,  Jones  v.  State,  89  id.  82,  87 
(jurors'  affidavits  that  a  book  had  been  improp- 
erly read,  held  inadmissible)  ;  1884,  Long  v. 
State,  95  id.  481,  485  (similar) ;  1887,  Taylor 
17.  Garnett,  110  id.  290,  11  X.  E.  309  (jurors' 
affidavits  excluded,  as  in  Stanley  v.  Sutherland, 
supra  /prior  doctrine  confirmed  in  a  careful  opin- 
ion by  Zollars,  J.)  ;  1890,  Honk  v.  Allen,  126  id. 
569,  25  N.  E.  897  (jurora'  affidavits  that  a  verdict 
was  obtained  by  majority -agreement,  excluded) ; 
Iowa :  1851,  Abel  v.  Kennedy,  3  G.  Gr.  47 
(jurors'  affidavits,  held  inadmissible,  when  alone 
vlfered  as  the  basis  of  the  motion,  to  prove  their 


misconduct):  1856,  Forshee  v.  Abrams,  2  la. 
571,  578  (jurors'  affidavits  as  to  misconduct  in 
determining  damages  by  average,  apparently  held 
admissible  under  Code  {  1810 ;  but  jurors  held 
not  compellable  to  make  affidavits;  ;  1856,  Cook 
V.  Sypher,  3  id.  484,  486  (jurors'  affidavits  &aid 
obiter  to  be  Inadmissible  in  general  to  impeach 
their  verdict) ;  1857,  State  v.  Grady,  4  id.  461 
(like  Forshee  v.  Abrams,  supra,  on  the  point  of 
non -compellability) ;  1858,  Mauix  c.  Malony,  7 
id.  81,  83  (juror's  affidavit  held  admissible  to 
show  a  determination  of  damages  by  average) ; 
1858,  Ruble  r.  McDonald,  ib.  90  (same,  for  a  ver- 
dict reached  by  lot)  ;  1859,  Schanler  v.  Porter, 
ib.  481  (like  Manix  o.  Malony,  supra) ;  1860, 
Stewart  o.  R.  Co.,  11  id.  62,  65  (jurors'  affi- 
davits held  admissible  to  show  the  reading  of  a 
paper  illegally  in  their  hands) ;  1860,  State  v. 
Accola,  ib.  246  (similar) ;  1861,  Crumley  v. 
Adklns,  12  id.  363  (like  State  r.  Grady,  supra) ; 
1863,  Shepherd  v.  Brenton,  15  id.  84,  89  (pre- 
ceding cases  approved) ;  1866,  Wright  v.  Tel. 
Co.,  20  id.  195,  212  (jurors'  affidavits  held  ad- 
missible to  prove  misconduct  and  irregularity  ^ 
quoted  supra) ;  1873,  Bingham  v.  Foster,  37  id. 
889  (jurors*  affidavits  that  fellow-jurors  gave 
personal  testimony  during  retirement,  excluded  ; 
erroneously  applyingthfi  rule  in  Wright  v.  Tel. 
(3o.,  supra) ;  1874,  Dunlavey  v.  Watson,  38  id. 
398,  402  (similar) ;  1888,  Griffin  v.  Harriman, 
74  id.  438,  38  X.  W.  139  (similar) ;  1896,  State 
V.  Whalen,  98  id.  662,  68  N.  W.  554  (jurors' 
affidavits  that  a  law-book  was  unlawfully  read 
and  expounded  by  a  juror,  admitted ;  this  is 
correct,  but  of  course  inconsistent  with  the  pre- 
ceding three  rulings);  Kansas:  1874,  Perry  v. 
Bailey,  12  Kan.  539,  543  (juror's  affidavit, 
to  show  overt  acts  of  misconduct  in  gen- 
eral, held  admissible ;  here,  to  show  a  fellow- 
juror's  intoxication ;  quoted  supra)  ;  1879, 
Johnson  v.  Husband,  22  id.  277,  285  (jurors' 
affidavits  admitted  to  show  a  determination  of 
damages  by  average) ;  1885,  State  v.  Clark,  84 
Kan.  289,  8  Pac.  528  (jurors'  affidavits  that  cer- 
tain documents  were  illegally  read  and  consid- 
ered by  the  jury,  admitted) ;  1889,  Atchison 
T.  k  S.  F.  R.  CV).  V.  Baves,  42  id.  609,  22  Pac 
741  (jurors'  affidavits  admitted  to  show  another 
jurors  improper  statements  of  personal  knowl- 
edge) ;  1896,  State  v.  McCormiok,  57  id.  440, 
46  Pac.  777  (like  the  preceding  ease)  ;  1898, 
Wichita  r.  Stallings,  59  id.  779,  54  Pac.  689 
(jurors'  affidavits  admitted  to  show  a  determina- 
tion of  damage  by  averaging ;  Doster,  C.  J., 
diss.,  on  the  ground  that  '*the  method  by  which 
a  conclusion  of  fact  is  reached  by  the  jury  "  is 
not- within  the  principle);  Kentucky:  1808, 
Taylor  v.  Giger,  Hardin  595,  597  (jurors'  affi- 
davits not  admissible  to  show  "  misbehavior  in 
themselves  and  their  fellow-jurors ")  ;  1826, 
Doran  r.  Shaw,  3  T.  B.  Monr.  411,  415  (precede 
ing  rule  approved)  ;  1821,  Steele  v.  Logan,  S 
A.  K.  Marsh.  394,  396  (jurors'  affidavits  that  a 
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cedure ;  given  such  irregularities,  and  the  present  rule  applies.     Of  this  sort, 
plainly,  are  the  acts  of  intoxication,  separation,  private  view,  consultation  of 


/ellow-juror  gave  personal  testimony  during  re- 
tirement, excluded,  on  the  principle  that  they 
were  inadmissible  to  prove  "anything  which 
may  haye  transpired  in  the  jury-room  whilst 
consulting  of  their  verdict ") ;  1830,  Johnson  v. 
Davenport,  3  J.  J.  Marsh.  390,  393  (preceding 
rule  approved) ;  1896,  Pittsburg  Coal  Co.  v. 
Withers,  —  Ky.  _  ,  37  S.  W.  684  Murors'  affi- 
davits of  un.specified  tenor,  excluded) ;  Louisi- 
ana: 1823,  Campbell  v.  Miller,  1  Mart.  N.  8. 
514,  518  (juror's  affidavit  not  admitted  to  show 
a  fellow-juror's  communication  of  personal  evi- 
dence after  retirement)  :  1877,  Hawkins  v.  Pub- 
lishing Co.,  29  La.  An.  134, 139  (juror's  affidavit 
to  his  receipt  of  a  bribe,  through  the  court  crier, 
during  the  iury's  presence  in  court,  apparently 
treated  as  admissible,  but  not  **  decided  authori- 
tatively ") ;  1878,  SUte  v.  Beatty,  30  id.  1266 
(juror's  statements  as  to  a  fellow-juror's  offer  of 
a  bribe  during  retirement,  excluded) ;  1880, 
State  o.  Nelson,  32  id.  842  (juror's  testimony  to 
misconduct,  apparently  in  reading  law-books, 
excluded)  ;  1888,  State  v.  Chretien,  85  id.  1031 
(general  principle  affirmed  that  jurors  may  not 
impeach  their  verdict) ;  1890,  State  o.  Rich- 
mond, 42  id.  299,  7  So.  459  (juror's  affidavit  as 
to  improper  separation,  excluded) ;  1903,  State 
t;.  Biggs,  110  La.  509,  34  So.  655  (*'an  overt 
act  can  be  shown  by  the  testimony  of  a  juror  "  ; 
here,  intimidation  of  a  juror  ;  following  Mattox 
«.  U.  S.,  Fed. ,  and  Perry  v.  Bailey,  Kan.) ;  Maine  : 
1867,  Heffron  v.  Gallupe,  55  Me.  563,  566  (juror 
held  not  admissible  to  prove  irregularity  or  mis- 
conduct during  the  jury's  deliberations  ;  except 
perhaps  ''such  gross  misconduct"  as  a  party's 
attempt  to  bribe,  etc.) ;  1876,  State  v.  Pike,  65 
id.  Ill,  117  (juror's  affidavit  that  a  legal  report 
was  read  to  the  jury,  excluded) ;  1890,  Shepherd 
V.  Camden,  82  Me.  535,  20  Atl.  91  (juror's  testi- 
mony that  he  communicated  personal  knowledge 
during  retirement,  excluded) ;  AiassctchuaeUs : 
1832,  Dorr  v.  Fenno,  12  Pick.  520,  525  ("The 
rule  is  now  perfectly  well-settled  in  both  coun- 
tries, and  may  be  laid  down  to  be  that  the  tes- 
timony of  jurors  is  inadmissible  to  show  their 
own  misbehavior,  but  may  be  received  to  explain 
or  contradict  other  evidence  tending  to  impeach 
their  conduct " ;  here  not  received  to  show  a 
determination  of  damages  by  averaging) ;  1837, 
Hannum  v.  Belchertown,  19  id.  311,  313  (same ; 
doubling  damages  under  a  statute  requiring 
double  damages) ;  1852,  Cook  v.  Castner,  9 
Cush.  266,  278  (like  the  next  case)  ;  1853,  Fol- 
flom  V.  Manchester,  11  id.  334,  337  (misconduct 
of  a  juror  in  stating  his  personal  knowledge 
privately  to  the  others ;  exclu<led) ;  1854,  Bos- 
ton and  Worcester  R.  Co.  v.  Dana,  1  Gray  83, 
91,  105  (like  Dorr  v.  Fenno) ;  1855,  Chadboum 
V.  Franklin,  5  id.  312,  315  (taking  a  private  view 
of  the  locality  in  issue  ;  excluded) ;  1885,  Rowe 
V.  Canney,  139  Mass.  41,  29  N.  E.  219  (unspeci- 
fied improper  utterance  by  one  juror  to  another ; 
excluded) ;  1888,  Com.  r.  White,  147  id.  76,  80, 
16  N.  £.  707  (juror's  testimony  to  another's  ex- 
preasiona  of  opinion  during  tnal  and  to  threats 


by  him  and  the  foreman,  excluded  ;  the  rule 
applying  equally  to  misconduct  out  of  the  court- 
room, if  during  the  pendency  of  the  trial)  ;  1892, 
Com.  V.  Meserve,  156  id.  61,  30  N.  E.  166 
(jurors'  affidavita,  and  testimony  of  others  as  to 
admissions  out  of  court,  about  a  juror's  giving  of 
personal  testimony  during  retirement,  exclud^) ; 
Michigan:  1896,  Merriman's  Ap)ieal,  168  Mich. 
454,  462,  66  N.  W.  372  (jurors'  affidavits  to  their 
own  misconduct,  excluded ;  here  the  miscon- 
duct was  unspecified,  except  that  it  included 
expressions  ot  bias) ;  Minnesota :  1853-7,  St. 
Martin  v,  Desnover,  1  Minn.  156,  159  (jurors' 
affidavits  not  adniitted  to  show  damages  de- 
termined by  average) ;  1879,  State  v.  Mims, 
26  id.  183,  2  N.  W.  494,  683  (uiispecilied  mis- 
conduct ;  jurors'  affidavits  excluded) ;  1880, 
Bradt  v,  Rommel,  ib.  505,  5  N.  W.  680  (simi- 
lar) ;  1891,  State  v,  Lentz,  45  id.  177,  47 
N.  W.  720  (jurors'  affidavits  as  to  the  reading 
of  newspaper  reports  and  the  misstatements  (h 
a  juror  as  to  the  law,  excluded)  ;  1897,  Hush  v, 
R.  Co.,  70  id.  5,  72  N.  W.  783  (general  principle 
applied) ;  Mississippi:  1839,  Prussel  v,  Knowles, 
4  How.  90,  95  (*'the  rule  \a  well  settled 
that  a  juror  shall  not  impeach  his  verdict ") ; 
Missouri:  1862,  Pratte  v,  Coffman,  83  Mo.  71, 
77  Cjnrors'  testimony  to  misconduct,  held  gen- 
erally inadmissible,  with  exceptions  for  serious 
cases  where  a  foundation  has  been  laid  by  other 
evidence  ;  here,  not  received  to  show  the  im- 
proper reading  of  law-books) ;  1866,  Sawyer  o. 
R.  Co.,  37  id.  240,  263  Quror's  affidavit  that 
the  damages  were  determined  by  average,  ex- 
cluded) ;  1867,  State  v.  Coupenhaver,  39  id. 
480  (similar  ruling,  as  to  a  verdict  by  majority 
yote);  1877,  State  v.  Branstetter,  65  id.  149, 
156  (jurors'  affidavits  that  a  sentence  was  deter- 
mined by  average,  excluded  ;  repudiating  the 
qualification  intimated  in  Pratt  v.  Coffman, 
supra) ;  1877,  State  v.  Alexander,  66  id.  148, 
163  (juror's  affidavit  as  to  his  improper  com- 
munication with  the  judge,  excluded) ;  1878, 
Philips  V.  Stewart,  69  id.  149  Quror's  affidavit 
that  damages  were  determined  by  average,  ex- 
cluded) ;  1883,  State  v.  Dunn,  80  id.  681,  694 
(principle  applied  to  misconduct  in  the  manner 
of  reacning  tne  verdict)  ;  1884,  State  v.  Cooper, 
85  id.  256,  261  (principle  applied  to  misconduct 
in  giving  personal  testimony  during  retirement) ; 
1888,  State  v.  Rush,  95  id.  99,  8  S.  W.  221 
(like  the  preceding  case) ;  1892,  Easley  v.  R.  Co., 
113  id.  236,  20  S.  W.  1073  (principle  applied  to 
misconduct  in  taking  a  private  view) ;  1894, 
State  V.  Wood,  124  id.  412,  27  S.  W.  1114 
(like  Stat«  v.  Branstetter,  supra)  ;  Montana : 
C.  C.  P.  1895,  §  296,  subdiv.  2  (likeCaL  C.  C.  P. 
657) ;  1893,  Gordon  v.  Trevarthan,  13  Mont. 
387,  84  Pac.  185  (statute  applied  to  admit 
jurors'  affidavits  that  damages  were  determined 
by  average  ;  Turner  v.  Water  Co.,  Cal.,  supra, 
not  followed  in  its  interpretation  of  **  determina- 
tion of  chance  ") ;  Nebraska :  1888,  Hairis  v. 
State,  24  Nebr.  803,  40  N.  W,  317  Quror's 
miscoDduct  in  procuring  law-books*  etc.,  and 
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witness  or  partjr,  acceptance  of  bribes,  and  reading  of  illegal  docnmenta.    Biifc 
there  are  some  kinds  of  behavior  which,  though  commonly  classed  as  mia* 


leading  from  theoi,  allcnred  to  be  proned  by 
other  jaron'  afBdavits ;  rale  in  Ferrj  v.  Beiley, 
Kad.,  followed,  as  *'  much  more  reoonable  end 
ptMDOtiTe  of  joBtioe ")  ;  1892,  Jobnaon  v. 
Pamtte,  34  id.  26,  51  N.  W.  290  (jaron'  ad- 
miasioiu  that  be  had  giTen  penonal  testimonj 
and  that  be  was  pngodiced,  excluded) ;  1895, 
Gran  v.  Houston,  45  id.  818,  64  N.  W.  245 
^oron'  affidavita  aa  to  oonTersationa  in  the 
jury-room  ahowing  prejudice  and  improper  mo- 
tiree,  exclodea) ;  1903,  Falls  City  v.  Sperry, 
—  id.  —  ,  94  y.  W.  529  (expressions  of  per- 
•onal  knowledge) ;  New  HamjMre:  1827,  Tyler 
V,  Stevens,  4  N.  H.  116  (general  principle  of 
exclusion  laid  down) ;  1851,  State  v.  Ayer,  23 
id.  301,  321  (same) ;  1879,  Dodge  v.  CarroU,  59 
id.  237  (jurors'  affidavits  that  damages  were 
determined  by  average,  excluded)  ;  188^  Knight 
V.  Epsom,  62  id.  356,  361  (like  the  preceding 
case,  which  however  is  not  cited) ;  1888,  Clark 
V.  Manchester,  64  id.  471,  13  Aa  867  (like  the 
preceding  case) ;  1890,  Palmer  v.  State,  65  id. 
221,  19  Atl.  1003  (general  principle  held  to 
exclude  a  juror'a  expressions  of  mas)  ;  New 
Jersey :  1790,  Brewster  v.  Thompson,  1  N.  J,  L. 
82  (a  juror's  affidavit  that  the  verdict  was 
reached  by  lot,  excluded) ;  1823,  Den  o.  McAllis- 
ter, 2  id.  46,  51  (Jurors'  affidavits  statins  a 
communication  to  tnem  of  private  knowledge 
b^  a  fellow-juror,  excluded,  because  "it  is  a 
hjgh  misdemeanor  "  and  **  criminates  the  jurors 
themselves  "  ;  Rossell,  J.,  diss.) ;  1842,  Kennedy 
V.  Kennedy,  18  id.  450,  454  (principle  affirmed) ; 
1849,  Deacon  v.  Shreve,  22  id.  176,  181  (jurors' 
affidavita  as  to  a  private  meeting  with  the 
parties,  held  inadmissible,  as  also  testimony  to 
the  jurors'  admissions  of  the  fact  during  a 
recess  of  court ;  otherwise,  if  the  juror's  state- 
ment had  been  "part  of  the  transaction  and 
while  the  alleged  payment  was  being  made  ") ; 
1893,  Peters  v.  Fogarty,  55  id.  386,  26  AtL 
865  (general  principle  affirmed) ;  New  York : 
1809,  Dana  t^.  Tucker,  4  John.  487  (damages 
determined  by  average ;  "the  better  opinion  is, 
and  such  is  the  rule  adopted  by  the  Court,  that 
the  affidavits  of  jurors  are  not  to  be  received  to 
impeach  a  verdict " ;  Smith  v,  Cheetham,  arUe^ 
i  2352,  not  mentioned  ;  Kent,  C.  J.,  who  there 
dissented,  was  still  on  the  bench,  and  Livinpton, 
J.,  the  champion  of  the  contrary  view  m  the 
earlier  decision,  had  retired) ;  1825,  Sai-gent  ». 
,  5  Cow.  106,  120  (Dana  i;.  Tucker  ap- 
proved ;  Smith  v.  Cheetham  treated  as  over- 
ruled) ;  1843,  Clum  v.  Smith,  5  Hill  560  furors' 
affidavits  not  received  to  show  misconduct  in 
separating  and  obtaining  information  outside)  ; 
1876,  Williams  v.  Mon^omery,  60  N.  Y.  648 
(jurors'  affidavits  of  unspecified  misconduct, 
excluded);  North  Carolina:  1821,  State  v. 
M'Leod,  1  Hawks  344  (unspecified  misconduct ; 
jurors'  affidavits  excluded) ;  1883,  State  v.  Brit- 
tain,  89  N.  C.  481,  604  gurors  not  allowed  to  be 
examined  to  show  undue  influence  by  the  deputy- 
sheriff)  ;  1886,  Lafoon  v,  Shearin,  95  id.  391, 
394  (juror's    affidavit    that   he  gave  personal 
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tertunony  after  fwUmiiient,  cxdaded) ;  K<aHk 
Dakota:  Bev.  C.  1899,  {  5472,  par.  2  (like  CbL 
C.  C.  P.  §  657)  ;  (Msb.-  1841,  Hiikt  v.  Bamett^ 
10  Oh.  459  (joron*  affidnTits  that  tlw  joiy  took 
evidence  from  the  eonataUa  after  icUiemeut, 
excluded) ;  1853,  Farrer  v.  State,  2  Oh.  St.  64, 
78,  77  Onrors'  affidavits  hdd  adnuaaible  to  ahow 
nnaoondnct  in  readiqg  newspapen,  etc,  bat  only 
in  an  ''exceptional  case,"  and  after  a  found** 
tion  laid  "  bjr  other  means  than  the  afiklaviti 
of  the  jarors  themaelvea ") ;  Oregim :  1853» 
Cline  V.  Broy,  1  Or.  89  (jnnr^s  affidavit  that 
damagea  were  determined  by  aversge,  exdnded) ; 
Pennsylvania:  1811,  Oluggage  v.  Swan,  4  Binn. 
150,  155  (jnror^a  affidavit  that  the  verdict  was 
rnched  by  lot,  held  inadmiaaible,  per  Yeatea,  J, ; 
Tilghman,  C.  J.,  and  Brackenrid^  J.,  expreaa- 
ing  no  opinion ;  quoted  sujvnt) ;  1821,  Ritcnie  0. 
Holbrooke,  7  8.  It  R.  458  (juror'a  affidavit  of 
another  fxaofs  having  admitted  oonsolting  pri- 
vately with  ftpvty  to  the  caoae,  held  admiswihie  ; 
Tilghman,  C.  J.,  distinguishing  Cluggage  •• 
Swan  as  involving  the  juror's  own  nuscondnct)  i 
1835,  White  v.  VHute,  5  Bawle  61,  63  (jurora* 
affidavits  *'are  inadmiaaible  to  incolpate  their 
fellows  or  themselves  "  ;  here,  to  prove  damage* 
reckoned  by  average) ;  1893,  Smatley  v.  Moma^ 
157  Pa.  349,  27  Atl.  734  (preceding  cases  ap- 
proved) ;  1900,  Stnll  v.  Stull,  197  id.  243,  47 
AtL  240  (verdict  reached  by  lottery  ;  jurora' 
affidavits  excluded) ;  Rhode  Island:  1891,  Luft 
V.  linganie,  17  R.  I.  420,  22  Atl.  942  (jurors' 
affidavits  not  received  to  show  determination  of 
damages  bv  average)  ;  South  Carolina:  1814, 
Price  9.  M  II vain,  3  Brov.  419  (jurors'  dedara- 
tions  or  affidavits  not  receivable  to  prove  » 
feUow-juror's  statement  of  personal  knowledge 
and  expression  of  bias  after  retirement) ;  1834, 
M'Kain  v,  liove,  2  Hill  506  (juror's  testimony 
to  a  fellow-juror's  statement,  after  retirement,  c^ 
personal  belief  as  to  a  witness'  character,  ad- 
mitted, but  on  the  ground  that  such  conminni- 
cation  of  personal  belief  waa  not  improper  in 
respect  to  a  witness's  character);  1855,  Smith 
r.  Culbertson,  9  Rich.  L.  106,  111  (jurors' 
affidavits  that  the  verdict  was  reached  by  lot^ 
held  inadmissible ;  good  opinion  by  Wardlaw, 
J.)  ;  1856,  State  ».  TindaU,  10  id.  212  ("Wo 
never  listen  to  the  affidavit  of  a  juryman 
ascribing  misconduct  to  himself  or  fellows  in 
the  jury-room  "  ;  here,  the  reading  of  papers 
improperly  before  them  during  retirement) ; 
SoiUh  Dakota:  Stats.  1901,  §6306,  par.  2  (like 
CaL  C.  C.  P.  §  657) ;  1891,  Gaines  v.  White,  1 
S.  D.  434,  441,  47  N.  W.  524  (unspecified  mis- 
conduct ;  statute  applied) ;  1891,  Ulrick  v, 
Dakota  L.  &  T.  Co.,  2  id.  285,  294,  49  N.  W. 
1064  (jurors'  affidavits  that  damages  were  de* 
termined  by  average,  excluded  ;  following  Boyca 
V.  Stage  Co.,  Cal.) ;  1897,  Thompson  Co.  v. 
Gunderson,  10  id.  42,  71  N.  W.  764  (jurors' 
affidavits  not  received  to  show  an  improper 
separation) ;  Tentiessee :  1821,  Crawford  o.  State, 
2  Verg.  60  (jurors'  affidavits  admiasible  "to  ex« 
hibit  to  the  Court  matter  for  settiDg  asida  tfa» 
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conduct  constituting  an  irregularity,  ought  perhaps  rather  to  fall  under  the 
head  of  methods  of  reasoning  and  grounds  of  verdict,  and  thus  to  be  gov* 
emed  by  the  other  principle  {ante,  §  2349) : 

(a)  The  determination  of  a  verdict  by  lot  or  other  chance,  and  the  estima* 
tion  of  damages  by  average,  seem  to  be  of  this  sort^    Under  the  rule  of  Lord 

yerdict  they  themselyes  have  rendered  "  ;  (quoted 
wugra) ;  1833,  Booby  v.  State,  4  id.  Ill  (juror's 
affidavit  that  a  fellow-jaror  had  stated  his  own 
knowledge  after  retirement,  admitted) ;  1886, 
Hadson  v.  State,  9  id.  407,  411  (preceding  case 
approved  on  this  point) ;  1839,  EUedge  v,  Todd,  1 
Humph.  43  rjuror's  affidavit  that  the  verdict  had 
been  reached  by  averaging,  held  admissible) ; 
1842,  Norris  v.  State,  3  id.  883,  337  (preceding 
cases  approved  on  this  point) ;  1872,  Wade  v.  Orf 
way,  1  Baxt.  229,  236,  244  (juror's  affidavit  that 
another  jurjrman  had  taken  a  private  view  and 
communicated  his  observations,  admitted)  ; 
Texas:  1846,  Mason  v.  Russell,  1  Tez.  721, 
726  (jurors'  affidavits,  not  admitted  to  ^ow 
unspecified  **  irregularities  of  their  proceedings, 
while  out  and  considering  of  their  verdict ") ; 
1848,  Cannon  v.  State,  3  id.  31  (same  geneitil 
principle  affirmed) ;  1852,  Bums  v.  Paine,  8  id. 
159  (same  principle  implied) ;  1852,  Handleigh 
V.  Lei^h,  ib.  129  (like  the  next  case) ;  1888,  In- 
ternational &  G.  N.  R.  Co.  V,  Cronlon,  72  id. 
44,  11  S.  W.  1033  (juror's  affidavit  that  dam- 
ages were  determined  by  average,  excluded) ; 
C.  Cr.  P.  1895,  §  817,  par,  8  (new  trial  allow- 
able '*  where  from  the  misconduct  of  the  jury  the 
Court  is  of  opinion  that  the  defendant  has  not 
received  a  fair  and  impartial  trial,  and  it  shall 
be  competent  to  prove  such  misconduct  by  the 
volnnturv  affidavit  of  a  juror ;  and  a  verdict 
may  in  like  manner  in  such  cases  be  sustained 
W  such  affidavit") ;  1895,  Mitchell  v.  State,  36 
Tex.  Cr.  278,  33  S.  W.  367,  36  S.  W.  456 
(jurors'  affidavits  that  fellow-jurors  had  stated 
their  personal  knowledge  after  retirement,  ad- 
mitted) ;  1896,  Ray  v.  State,  35  id.  354,  33 
S.  W.  869  (similar) ;  United  Stales:  1851,  U.  S. 
p.  Reid,  12  How.  361,  362,  366  (jurors'  affidavits 
that  they  read  a  newspaper  report  of  the  evi- 
dence during  retirement  but  were  not  influenced 
by  it;  question  not  decided;  *'it  would  per- 
haps hardly  be  safe  to  lay  down  any  general 
rule  upon  this  subject");  1890,  Hyman  v, 
Eames,  41  Fed.  676,  Hallett,  J.  (jurors'  affi- 
davits as*  to  a  fellow-juror's  statements  of  per- 
sonal knowledge  during  retirement,  admitted, 
to  corroborate  evidence  of  prejudice  expressed 
before  trial);  1890,  Fuller  o.  Fletcher,  44  id. 
34,  39,  Gray,  J.  (jurors'  affidavits  admitted  to 
show  that  a  paper  was  not  read  by  them) ;  1892, 
Mattox  V.  U.  S.,  146  U.  S.  140,  142,  147,  13 
Sup.  50  (jurors'  affidavits  that  newspaper  com- 
ments were  read  to  them  during  retirement  and 
that  the  bailiff  made  statements  concerning  the 
cause,  admitted  ;  rule  of  Woodward  v,  Leavitt, 
Mass.,  and  Perry  r.  Bailey,  Kan.,  approved) ; 
1898,  Consolidated  I.  M.  Co.  v,  Trenton  H.  I. 
Co.,  67  Fed.  898,  Green,  J.  (juror's  affidavit  not 
admitted  to  show  a  determination  of  damages 
by  average) ;  Utah:  Rev.  St.  1898,  §  3292,  par. 
3  (like  Cal.  C.  C.  P.  f  657) ;  1893,  Homer  v. 


Inter-Mountain  A.  Co.,  9  Utah  193,  33  Pac. 
700  (jurors'  affidavits  not  received  to  show  th.» 
jurors'  improper  reading  of  a  book  of  accounts) ; 
1895,  People  v,  Ritclue,  12  id.  180,  42  Pac. 
209  (jurors  testimony  "cannot  be  received  to 
defeat  his  own  verdict,"  — here,  by  showing  aa 
unauthorized  view ;  the  statute  not  applying  to 
criminal  cases,  nor  permitting  self-impeachment 
other  than  on  the  specified  charge  of  resorting 
to  chance) ;  1903,  Black  v,  R.  M.  B.  Tel.  Co.,  2l 
id.  451,  73  Pac  514  (preceding  case  approved) ; 
Vermont :  1802,  Robbins  v.  Windover,  2  Tyl. 
11  (juror^s  affidavit  that  fellow-jurors  "re- 
lated certain  matters  and  things,  in  relation 
to  the  issue,  to  others  of  the  panel  after  the 
cause  was  submitted  to  them,  not  witnessed  on 
the  trial  of  the  cause  in  court,"  excluded; 
1865,  Sheldon  v.  Perkins,  37  Vt.  550,  557 
(jurors'  affidavits  not  admissible  to  show  "  any 
impropriety  in  the  conduct  of  the  jury  or 
improper  mode  of  arriving  at  the  verdict ") ; 
1893,  Carpenter  v.  Willey,  65  id.  168,  26  Atl. 
488  (jurors'  affidavits  that  damages  were  deter- 
mined by  average,  excluded) ;  Virginia :  1812, 
Com.  V.  McCaul,  1  Va.  Cas.  271,  275,  802 
(juror's  affidavit  as  to  his  separation  from  the 
jury,  admitted ;  no  question  raised  on  thia 
point) ;  1851,  Thompson  v.  Com.,  8  Gratt.  637, 
650  (jurors'  affidavits  as  to  determining  a  sen- 
tence by  average  ;  not  decided,  ^*  because  it  haa 
never  yet  been  so  maturely  considered  and 
solemnly  adjudged  in  Vir^nia  ...  as  to  ren- 
der it  a  settled  question  m  causes  either  civil 
or  criminal");  1884,  Moses  v.  Cromwell,  78 
Va.  671,  675  (jurors'  affidavits  that  damages 
were  determined  by  average,  not  admitted) ; 
1889,  Elam  v.  Commercial  Bank,  86  id.  92, 
9  S.  E.  498  (jurors'  affidavits  as  to  unspecified 
misconduct,  exclude) ;  1893,  Tavlor  t7.  Com., 
90  id.  109,  17  S.  £.  812  (general  principle  af- 
firmed);  West  Virginia:  1876,  Cnesapeake  & 
0.  R.  Co.  V.  Patton,  9  W.  Va.  648,  662  (juror's 
affidavit  that  damages  were  determined  by  aver- 
age, excluded) ;  1889,  Bartlett  v.  Patton,  33  id« 
71,  10  S.  E.  21  (jurors'  affidavits  that  a  fellow- 
juror  gave  personal  testimony  after  retirement, 
excluded) ;  Wisconsin :  1864,  Edmister  v.  Gar- 
rison, 18  Wis.  594  Qnrors'  affidavits  to  unspeci- 
fied misconduct,  excluded) ;  1867,  Shaw  v.  Fisk, 
21  id.  368  (jurors'  affidavits  that  they  were  in- 
competent by  ignorance  of  English,  and  had  to> 
have  an  interpreter  in  the  jury-room,  excluded 
on  the  latter  point) ;  1894,  Peppercora  v.  Black 
River  Falls,  89  id.  38,  61  N.  W.  79  (jurore'  af- 
fidavits that  they  took  a  private  view,  admitted, 
the  rule  applying  only  to  *'  matters  taking  place 
during  their  retirement ") ;  Wyoming :  1895, 
Bunce  v.  McMahon,  6  Wyo.  24,  42  Pac.  28 
(jurors'  affidavits  that  a  paper  was  illegally 
introduced  and  read  in  the  jury-room,  excluaed). 
*  They  were  so  considered  by  Baion  Parke, 
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ICaiisfieldy  the  result  is  of  couise  the  same  in  either  class  <rf  cases;  but 
under  the  Iowa  rule  the  effect  would  be  to  exclude  under  the  olher  prin- 
ciple (ante,  §  2349)  what  would  otherwise  be  admissible  under  the  present 
one.  The  curious  circumstance  is  that  the  single  exception  made  to  the 
prohibitive  rule  by  the  Codes  following  the  California  Code  is  directed  to 
this  kind  of  miscondoct^  t.  e.  the  very  one  of  all  upon  which  no  exception 
should  exist.  Moreover,  of  the  usual  rule  (exclading  jurors'  testimony  upon 
this  point)  it  may  be  said  that  since  a  determination  by  lot  can  hardly  ever 
be  establiished  by  other  than  jurors'  testimony,  it  becomes  a  mere  pretence  to 
declare  a  certain  irregularity  fatal  and  yet  to  exclude  all  practical  means  of 
proving  it  ;^  so  that  the  franker  plan  would  be  to  decline  to  recognize  it  as 
falling  under  the  class  of  irregularities  of  conduct.  The  only  substantial 
reason  for  treating  it  as  such  is  that  it  virtually  signifies  that  the  jury  never 
deliberated  at  ail,  —  which  however  is  seldom  the  fact 

(£)  The  eammunieation  of  a  juror's  personal  knowledge  during  retirement 
is  of  course  improper,  since  the  juror  ought  to  offer  himself  upon  the  stand  as 
a  witness  (ante^  §  1800).  Nevertheless,  his  use  and  his  fellows'  use  of  that  in- 
formation during  their  deliberations  is  rather  to  be  r^arded  as  affecting  the 
grounds  of  their  verdict,  and  thus  as  falling  under  the  other  principle 
(ante,  §  2349). 

(2)  Under  the  Iowa  rule,  a  juror^s  eapressions  of  personal  knowledge  and 
of  bias,  uttered  during  retirement,  are  provable.  But  the  genuine  privilege 
for  confidential  communications  (ante,  §  2346)  ought  to  exclude  them,  when 
offered  from  any  one  but  the  juror  himself  voluntarily.  The  object  of  the 
privilege  is  to  enable  the  jurors  to  speak  out  freely ;  and  if  a  juror  has  stated 
that  he  knows  the  plaintiff  to  be  a  villain  or  that  he  will  always  vote  against 
a  money-lender  like  the  defendant,  surely  it  is  precisely  such  statements 
which  he  is  entitled  to  prevent  from  being  afterwards  disclosed  without  his 
consent.  The  only  opposing  argument  could  be  that  the  privilege  ought  not 
to  cover  statements  by  the  juror  involving  his  own  breach  of  duty ;  yet  there 
is  no  such  limitation  for  the  other  classes  of  privileged  conununications,  and 
none  should  exist  here. 

(3)  The  usual  rule  of  exclusion,  on  Lord  Mansfield's  theory  of  forbidding 
self-stultification,  (a)  ought  equally  to  prohibit  his  ownafl&davit  of  his  own 
expressions  of  disqualifying  bias  uttered  before  entering  or  after  leaving  the 
panel  ;^  and  (6)  it  ought  equally  to  prohibit  his  own  proof  of  his  misconduct 
during  the  trial  but  outside  the  jury-room  ^  and  (<?)  it  ought  equally  to  pro- 
hibit a  juror's  proof  of  similar  misconduct  in  a  fellovhjuror,  since  the  prin- 

in  Btraker  v,  Graham,  and  by  Chief  Justice  (jaror'saffidavit  that  he  had  expressed  an  opinioa 

Doster,  in  Wichita  w.  StallincB  (Kansas).  before  trial,  excluded). 

*  1894,  Field,  C.  J.,  in  Wright  r.  Abbott,  •  Contra:  1868,  Heflfron  v.  Gallupe,  65  Me. 
160  Mass.  896,  897,  86  N.  E.  82  (*' Either  the  668,  666  (juror's  obtaining  evidential  papers  from 
law  that  a  rerdict  must  be  set  aside  if  determined  a  party  by  calling  at  his  house,  admitted) ;  1901, 
by  lot  is  nucatory,  because  the  fact  cannot  be  Pierce  v,  Brennan,  84  Minn.  422,  86  N.  W.  417 ; 
proved;  or  there  must  be  a  possible  means  of  1901,  Hempton  v.  State,  111  Wis.  127,  86  N.  W. 
proving  it ").  696. 

*  1861,   People  v.   Baker,  1  Cal.  404,  406 
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ciple  regards  the  jurors  as  a  single  body  and  the  shibboleth  of  "  impeaching 
the  verdict "  applies  equally  to  the  impeachment  of  a  fellow-juror's  conductJ 
(4)  On  the  other  hand,  the  same  usual  rule  ought  to  admit  a  juror's  testi- 
mony in  support  of  a  verdict  attempted  to  be  impeached  by  other  testimony, 
whether  the  juror's  testimony  goes  to  deny  or  explain  expressions  of  bias  be- 
fore the  trial^  or  to  deny  or  explain  miscojiduct  during  retirement^  The  Iowa 
rule  leads  to  the  same  result.  Moreover,  this  object  of  disproving  bias  alleged 
to  have  existed  before  trial  may  be  attained  by  showing  the  juror's  expres- 
sions and  conduct  during  retirement,  as  an  evidential  fact  relating  back  and 
negativing  the  supposed  prior  bias.^^  But  where  the  object  is  to  determine 
the  grounds  or  motives  of  the  verdict  as  in  themselves  important  for  sustain- 
ing it  (for  example,  to  show  that  a  certain  illegal  paper  or  erroneous  charge 
did  not  influence  the  verdict),  here  the  other  principle  {ante,  §  2349)  applies 
to  forbid  this.^^    The  distinction  is  that  in  the  former  case  the  juror's  expres- 

V  1841,  Cain  v,  Cain,  1  B.  Monr.  213  (juror's  in  the  second  degree,  instead  of  the  verdict  for 

affidavit  of  a  fellow-juror's  expressions  of  bias  the  first  degree  as  finally  rendered) ;  1851,  State 

aince  the  finding,  excluded).  v.  Ayer,  ^8  id.  301,  303,  321  (juror's  testimony 

*  1883,  Irvin  p.  State,  19  Fla.  872,  890 ;  denying  and  explaining  alleged  expressions  of 
1886,  Hughes  v.  People,  116  111.  330,  837,  6  bias,  held  admissible) ;  1864,  Boynton  v.  Trum- 
N.  £.  55  ;  1887,  Spies  v.  People,  122  id.  1,  bull,  45  id.  408  (reaching  a  verdict  by  lot) ; 
264,  12  N.  E.  865,  17  N.  £.  898  ;  1824,  Has-  1882,  Knight  v.  Epsom,  62  id.  356  ;  1890, 
kell  V.  Becket,  3  Me.  92  ;  1824,  Taylor  v.  Palmer  t;.  State,  65  id.  221,  19  Atl.  1003  ; 
Greeley,  ib.  204  ;  1871,  Woodward  v.  Leavitt,  N,  J. :  1842,  Kennedy  w.  Kennedy,  18  N.  J.  L. 
107  Miass.  453,  459,  471.  450,  453  (jurors*  affidavits  received  to  disprove 

*  Ark,:  1853,  Stanton  v.  State,  13  Ark.  317,  a  determination  of  damages  by  average) ;  Nevins 
319 ;  1855,  PleasanU  v.  Heard,  15  id.  403,  408  ;  and  Elmer,  JJ.,  diss.)  ;  AT.  Y. :  1808,  Hackley 
Co/. ;  1888,  People  v.  Goldenson,  76  Cal.  352,  d.  Hastie,  3  John.  252  ;  1809,  Dana  v.  Tucker, 
19  Pac.  161  ;  1892,  People  v.  Murray,  94  id.  4  id.  487  (damages  determined  by  average)  ; 
212,  29  Pac.  494  ;  1894,  People  v.  Stokes,  103  S,  D.  :  1897,  Thompson  Co.  v,  Gnnderson,  10 
id.  193,  37  Pac  207,  sembU  ;  1895,  People  v,  S.  D.  42,  71  N.  W.  764 ;  Tex.  :  1848,  Cannon  v. 
Azoff,  105  id.  632,  39  Pac.  59  ;  III.  :  1871,  State,  3  Tex.  31  ;  U.  S. :  1799,  U.  S.  v.  Fries, 
Chicago  V.  Dermo<ly,  61  111.  431,  435;  1878,  3  Dall.  515,  517  (juror  admitted  to  disprove 
Reed  v.  Thompson,  88  id.  245,  247 ;  Ind.  :  expressions  of  prejudice  alleged  to  have  been 
1827,  Barlow  v.  State,  2  Blackf.  114  ;  1865,  uttered  after  being  summoned)  ;  Vt.  :  1857, 
Alexander  v.  Thomaa,  25  Ind.  268  ;  1867,  Haun  Downer  v.  Baxter,  30  Vt.  467,  475  ;  1882, 
V.  Wilson,  28  id.  296,  298  ;  1883,  Jones  v,  Stete,  Stele  v.  Cartwright,  20  W.  Va.  32,  41  (jurors' 
89  id.  82,  88  ;  Ky. :  1902,  Howard  v.  Com.,  affidavits  in  exculpation  said  to  be  inadmissible 
—  Ky. —  ,  69  S.  W.  721  (juror's affidavit  "may  both  in  ** reason  and  the  theory  of  criminal 
always  be  received  to  sustein  the  verdict");  proceedings";  yet  **the  practice  has  been  "  to 
La. :  1898,  Stete  v.  Favre,  51  La.  An.  434,  25  receive  them) ;  1882,  State  v.  Kobinson,  ib.  713, 
8a  93  (juror's  disqualification  by  a  previous  bet  756  (jurors'  testimony  admissible  "  to  disprove 
on  the  trial) ;  Mass. :  1827,  Hix  v.  Drury,  5  or  explain  any  such  separation,  misconduct,  or 
Pick.  296,  302  ;  1871,  Woodward  v.  Leavitt,  irregularity  ;  but  their  testimony  will  not  be 
107  Mass.  453,  459,  466  ;  Minn. :  1853-7,  St.  received  to  show  by  what  motives  they  were 
Martin  v.  Desnoyer,  1  Minn.  156,  160  ;  Mo.  :  actuated,  or  that  any  admitted  fact,  misconduct, 
1874,  Stete  v.  Underwood,  57  Mo.  40,  52  (tem-  or  irregularity  had  no  influence  or  effect  upon 
pering  by  outeiders) ;  1888,  Stete  v.  Rush,  95  id.  their  minds  in  producing  the  verdict  ") ;  1892, 
99,  8  S.  W.  221  ;  Mont. :  1896,  State  v.  Gav,  State  v.  Harrison,  36  W.  Va.  729,  15  S.  E.  982. 
18  Mont.  51,  44  Pac.  411  ;  N.  H. :  1833,  State  Contra:  1822,  Coster  v.  Merest,  8  B.  &  B.  272, 
t;.  Hciscall,  6  N.  H.  352,  362;  1843,  Tenney  v.  C.  P.  (to  rebut  affidavite  that  prejudicial  papers 
Evans,  13  id.  462  (jurors'  affidavits  received,  had  been  seen  by  the  jury,  affidavite  of  all  the 
**in  exculpation  of  themselves  and  in  support  jurj'men,  denying  that  they  had  seen  them,  were 
of  the  verdict,"  "where  evidence  has  been  in-  rejected  ;  no  authority  cited). 

troducM  aliunde  to  impeach  the  verdict"  ;  here  ^®  As  in  Tenney  v.  Evans,  Stete  v.  Howard, 

the  affidavite  to  rebut  bias  steted  that  the  juror  N.  H.,  supra,  note  9,  on  the  principle  of  §§  387, 

in  question  had  expressed  no  opinion  on  retire-  950,  ante. 

ment  until   after  the  others  ;   good   opinion) ;  ^^  Yet  a  few  Courte,    misunderstending  the 

1845,  Stete  v,  Howard,  17  id.  171,  187  (to  repel  principle,  have  admitted  this ;   the  ruling  are 

evidence  of  bias  expressed  befoie  trial,  jurors'  noted  arUe^  §  2349.    Compare  Stete  v.  Robinson, 

affidavite  were  admitted  that  they  had  at  first,  W.  Va.,  supra,  note  9. 
daring  retirement,  proposed  a  finding  of  murder 
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sions  are  not  considered  in  their  aspect  as  establishing  motives  for  the  verdict, 
but  merely  as  part  of  his  whole  conduct  going  to  determine  the  question  of 
his  former  bias. 

(5)  The  usual  rule,  upon  Lord  Mansfield's  theory  of  forbidding  self-stultifi- 
cation, (a)  does  not  exclude  the  juror's  testimony  to  the  misconduct  of  a 
party  or  a  court  officer ;  ^  though  a  few  Courts,  taking  literally  the  phrase 
about  "  impeaching  a  verdict "  have  reached  a  contrary  conclusion ;  ^'  and  it 
is  true  that,  so  far  as  the  third  person's  misconduct  involves  also  the  juror's 
own  misconduct,  the  latter  would  be  prohibited,  (b)  Nor  does  the  rule  of 
thumb  interpose  to  prohibit  a  court  officer  from  testifying  to  the  juror's  mis- 
conduct,^* —  in  spite  of  the  plain  inconsistency  of  principle,  already  noted 
{ante,  §  2353).  But,  apart  from  that  inconsistency,  it  would  seem  that  the 
genuine  privilege  for  confidential  communications  (ante,  §  2346)  should  suffice 
to  protect  jurors  completely  against  the  disclosure  of  their  utterances  by  a 
third  person  present  at  their  deliberations,  especially  when  his  presence  is 
unlawful. 

(6)  So  far  as  any  of  the  foregoing  facts  may  be  proved  at  all  by  jurors, 
they  should  be  proved  by  the  juror's  own  testimony  under  oath,  either 
by  affidavit  or  on  the  stand,  and  not  by  his  hearsay  statements  reported  by 
others.^ 

§  2355.  (d)  Mistake  in  Annoonolng  or  Recording  the  Verdict.  The  act 
of  assent  to  the  terms  of  a  document  is  constituted  by  the  act  of  signing. 
The  act  of  assent  to  a  verdict  is  constituted  by  the  express  answer  to  the 
clerk  at  the  polling  in  open  court,  or  by  the  silence  which  implies  an  assent.^ 
This  outward  act  is  final  Just  as  the  act  of  the  party  to  a  deed  is  judged 
and  determined  by  his  outward  conduct,  so  the  act  of  a  juror  is  judged  and 
determined  by  the  jury's  polling,  irrespective,  on  the  one  hand,  of  motives 
or  beliefs  which  may  have  led  up  to  the  verdict's  terms  (post,  §  2413), 
and,  on  the  other  hand,  of  the  deliberations  and  utterances  of  the  juror 
during  retirement  (post,  §  2425).     The  very  purpose  of  the  formality  of 

"  1895,   Heller  t;.  People,  22  Colo.  11,   43  Bradt  v.  Rommel,  26  Minn.  605.  5  N.  W.  680 

Pac.  124  (bailiff's  misconduct) ;  1858,  Sparck  (sheriff) ;  1864,  Boynton  v.  Tmmball,  45  N.  H. 

V,  Crook,  19  III.  415,  426  (juror  may  testify  to  408  (officer). 

improper  conduct  of  the  party  in  furnishing        "  1839,  Straker  v.  Graham,  7  Dowl.  Pr.  223 ; 

evidence  after  the  hearing  m  court  or  to  other  1903,  People  v.  Dobbins,  188  Cal.  694,  72  Pac. 

acts  of  corruption  or  impropriety  by  the  party) ;  339  ;  1891,  Cain  Bros.  Co.  v.  Wallace,  46  Kan. 

1868,   Knowlton  v.  Mc&fahon,   13  Minn.   386  138,  26  Pac.  446 ;  this  is  universally  accepted. 

(*'  perhaps  "  they  are  admissible  to  show  *' the  Whether  the  juror  is  orally  examinable  in  court 

misconduct  of  the  prevailing  party ") ;    1850,  is  sometimes  said  to  lie  in  discretion  ;   190S, 

Nelms  v.  State,  13  Sm.  &  M.  500,  508  (Clayton,  Stote  v.  King,  88  Minn.  176,  92  N.  W.  965. 
J.,  diss.  ;  officer's  misconduct).  Distinguish  the  offer  of  a  juror's  expressions 

^  1893,  Sauitary  District  v.  CuUerton,  147  of  bias  before  or  during  trial  bs  ground  for  dU- 

111.  385,  392,  35  N.  £.   723  (officer's  miscon-  qualification  to  serve:   for  here  his  utterances 

duct) ;  1891,  Gardner  o.  Minea,  47  Miim.  295,  are  themselves   the  disqualifying   facts  to  be 

60   N.    W.   199   (bailiff's  misconduct)  ;    1883,  proved,  and  the  Hearsay  rule  is  not  violated 

SUte  V.  Brittain,  89  N.  C.  481,  604  (jurors  not  (ante,  §  1770). 

allowed  to  be  examined  to  show  the  deputy-  ^  For  the  manner  of  polling,  the  right  to 

sheriff's  undue  influence).  a  poll,  and  the  sort  of  expression  that  is  equiva- 

^*  1856,  Wilson  v.  Berrymen,  6  Cal.  44,  46  lent  to  a  dissent  at  the  iMlling,  see  the  following 

(sheriff) ;  1890,  Houk  v.  Allen,  126  Ind.  569,  cases  :  1852,  Nichols  v,  Suncook  Mfg.  Co.,  24 

26  N.  E.  897 ;   1894.   Wright  v.   Abbott,   160  N.  H.  431 ;  1903,  Smith  r.  Paul,  188  N.  C.  66, 

Moss.  395,  36  N.  £.  62  (deputy-sheriff) ;  1880,  45  S.  £.  348. 
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polling  is  to  afford  an  opportunity  for  free  expression,  unhampered  by  the 
fears  or  the  errors  which  may  have  attended  the  private  proceedings: 

1805,  Sewcdly  J.,  in  Grinnell  v.  PhUlips^  1  Mass.  530,  542  (rejecting  an  affidavit  <*that 
he  thought  it  his  duty  to  coincide  with  the  rest  of  the  jury,  but  in  his  mind  he  had  never 
approved  of  the  verdict  or  consented  to  it '') ;  *<  He  is  not  to  be  believed  or  heard.  The 
record  of  a  verdict  implies  a  unanimous  consent  of  the  jury,  and  is  conclusive  and  incon- 
trovertible evidence  of  the  fact.  Besides,  the  secret  or  mental  act  of  a  juror  can  never  be 
a  subject  of  legal  inquiry ;  and,  from  the  necessity  of  the  case,  his  conduct  before  the 
court  is  the  best  and  only  evidence  that  can  be  admitted  of  his  assent  to  a  verdict  deliv- 
ered in  his  presence.'' 

(1)  Hence,  the  fact  that  the  verdict  as  delivered  was  hy  one  or  more  indi- 
vidual jurors  not  assented  to  by  them  in  the  jury-room,  or  is  different  from 
the  one  there  informally  assented  to  by  them,  is  no  ground  for  later  correcting 
or  setting  aside  the  verdict.  Much  less  is  the  fact  that  the  juror  in  his  own 
mind  was  mistaken  or  unwilling  in  the  assent  which  he  confessedly  gave  in 
the  jury-room;  for  here  he  has  doubly  committed  himself  to  the  verdict  as 
delivered.^    It  may  be  added  that  this  principle  is  to  be  discriminated  from 


^  The  ralings  seldom  distinguish  between  the 
above  two  cases;  but  the  principle  is  best 
illustrated  and  tested  by  the  former  of  the  two. 
The  rulinfi»  are  nnanimous  :  17^3,  Lawrence  v. 
Boswell,  Sayer  100  (at  the  rendering  of  the 
verdict  in  open  court,  no  objection  was  made  by 
any  juror;  held,  that  five  of  them  *' shall  not 
now  be  received  to  say  that  they  did  not  ac- 
quiesce ") ;  1876,  Torque  v,  Carrillo,  1  Ariz.  S36, 
25  Pac.  526  (juror's  affidavit  that  he  *'did  not 
agree  to  the  verdict,"  excluded,  where  the  verdict 
had  been  read  aloud  by  the  clerk  and  the  jury 
had  replied  that  it  was  their  verdict) ;  1844, 
Meade  v.  Smith,  16  Conn.  846,  351,  856  (the 
foreman,  before  delivering  the  verdict,  handed  to 
the  judge  a  paper  stating  that  **the  jury  have 
agreed  on  a  verdict  handed  in  ;  the  minority, 
however,  desiring  to  have  it  understood  that  they 
come  in  sUent  ;  the  verdict  was  then  read 
aloud  and  no  dissent  made  by  any  juror ;  the 
jurors'  affidavits  were  excluded,  ana  the  facts 
were  further  held  not  to  avoid  the  verdict) ; 
1858,  McCombs  v.  Chandler,  5  Harringt.  423 
(jurorV  affidavit  that  he  "  did  not  agree  to  the 
verdict  and  did  not  answer  when  polled,**  ex- 
cluded) ;  1811,  State  v.  Doon,  R  M.  Charlt  1 
(two  jurors'  affidavits  that  they  **  did  not  in  fact 
agree  to  the  verdict  which  was  rendered,"  ex- 
cluded) ;  1880,  Hill  v.  State,  64  Ga.  453,  466 
(juror  held  to  have  signified  his  assent,  when 
polled;  his  '* affidavit  afterwards  taken,"  ex- 
cluded) ;  1871,  Garretty  v.  Brazell,  34  la.  100, 
104  (jurors'  affidavits  that  the  findings  '*were 
not  assented  to  by  all  of  the  jury,"  excluded) ; 
1895,  Hallenbeck  v,  Garst,  96  id.  509,  65  N.  W. 
417  (juror's  affidavit  that  his  ballot  for  ''plain- 
tiff" was  wrongly  read  out  as  ''defendant"  by 
the  foreman  in  the  jury-room,  not  admitted, 
since  he  did  not  there  dissent  and  did  after- 
wards answer  for  the  defendant  with  the  others 
when  polled  in  court)  ;  1830,  Johnson  v.  Daven- 
port, 3  J.  J.  Marsh.  Ky.  390,  392  (juror's  affida- 


vit that  he  did  not  consent  to  the  verdict, 
though  on  the  calling  of  the  clerk  "  So  say  you 
all,"  be  made  no  dissenting  expression,  held  not 
admissible) ;  1887,  Giro  v,  Rightor,  11  La.  140 
(the  jurors  were  polled  and  answered  ' '  verdict  for 
Rightor"  ;  affiaavit  of  two  jurors,  "that  they 
were  mistaken  in  their  verdict,  that  when  they 
rendered  it  they  were  under  the  impression  it 
granted  the  land  to  the  plaintiffs,"  excluded) ; 
1848,  State  v.  Galdwell,  3  La.  An.  435  (affida- 
vit of  two  jurors  "that  they  were  overawed  by 
abuse  and  threats  from  other  jurors  and  forced 
to  render  a  verdict  contrary  to  their  judgment," 
excluded) ;  1851,  State  v.  Brette,  6  id.  652,  657 
(preceding  case  approved) ;  1885,  State  v.  Price, 
37  id.  215,  218  (apparently  like  State  v,  Gald- 
well, supra) ;  1805,  Grinnell  v.  Phillips,  1  Mass. 
530,  542,  per  Sewall,  J.  (affidavit  that  "he 
thought  it  nis  duty  to  coincide  with  the  rest  of 
the  pury,"  but  had  not  really  approved  the 
verdict,  excluded ;  quoted  supra) ;  1817,  Bridge 
V.  Eggleston,  14  id.  245,  247  (similar) ;  1890, 
State  V.  McNamara,  100  Mo.  100, 13  S.  W.  938 
(juror's  affidavit  that  he  intended  to  find  a 
verdict  of  carrying  concealed  weapons,  and  not 
of  shooting  with  intent  to  kill,  excluded) ;  1819, 
Clark  V.  Read,  5  N.  J.  L.  486  ("Some  time 
after  the  jury  was  dismissed,  one  of  the  jurors 
swore  that  he  was  not  a^ed  to  the  verdict, 
previous  to  judgment  being  rendered "  ;  ex- 
cluded) ;  1805,  Suttrell  v,  Drv,  1  Murph.  94 
(juror's  affidavit  "that  he  did  not  consent  to 
toe  verdict,"  excluded) ;  1888,  State  v.  Harper, 
101  N.  C.  761,  7  S.  E.  730  (certain  jurors' 
"  surrender  of  convictions  "  to  the  m^jori^,  not 
allowed  to  be  shown,  where  at  the  polling  in 
court  they  were  unanimous) ;  1858,   Boetge  v. 


Lands,  22  Tex.  105,  107  (on  the  polling  of  the 
jury,  one  iuror  denied  his  assent ;  tne  jury 
then  retired  again,  and  upon  returning  to  court, 


this  juror  assented  with  the  others  when  polled ; 
his  subsequent  affidavit  that  he  had  been  coerced 
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that  of  certain  cases  under  the  prior  principle  (ante,  §  2349)  about  the  grounds 
of  a  verdict  (though  the  result  is  the  same)  for  there  the  assent  is  conceded 
and  the  motive  for  the  assent  is  the  fact  offered  to  be  shown,  while  here  the 
assent  itself  is  desired  to  be  negatived. 

(2)  But  where  the  error  at  the  time  of  announcement  of  the  verdict  is  a 
unanimous  one,  by  all  the  jury,  the  situation  is  a  different  one.  When  the 
verdict  as  announced  or  delivered  is  different  unanimously  from  the  verdict 
as  assented  to  in  the  jury-room  at  the  time  of  voting,  the  case  is  the  same  as 
that  of  a  deed  which  by  mutual  or  common  mistake  does  not  conform  to  the 
original  agreement  as  avowedly  made  by  the  parties  to  the  deed.  Just  as 
such  a  deed  may  be  reformed  in  equity,  upon  satisfactory  proof  of  the  error 
{post,  §  2417),  so  such  a  verdict  may  be  corrected  to  represent  the  verdict 
actually  agreed  upon  by  the  jury  as  a  whole.  The  same  reasons  of  policy 
here  also  permit  a  departure  from  the  general  rule  that  formal  acts  of  assent 
are  conclusive ;  for  a  unanimous  or  mutual  error  can  safely  be  inquired  into 
and  easily  established,  while  an  individual  error  opens  a  wide  door  for  vacil- 
lation and  uncertainty.  As  individuals,  they  must  be  judged  by  their  open 
acts ;  but  as  an  entire  jury  they  may  be  trusted  to  correct  that  which  is 
merely  an  error  in  the  transmission  of  their  act  from  the  jury-room  to  the 
court-room : 

1839,  Trotter,  J.,  in  Prussel  v.  Knowles,  4  How.  Mias.  90,  96  (action  of  trespass  against 
the  defendant  and  six  others,  including  AUen  and  McQonald;  verdict  for  the  plaintiff; 
after  verdict  announced  and  entered,  when  all  but  one  juryman  had  left  the  court,  he 
stated,  on  suggestion  from  the  counsel  and  the  judge,  that  the  jury  had  intended  not 
to  include  in  their  finding  either  Allen,  who  was  dead,  or  McDonald,  who  was  not  con- 
cerned ;  *^  the  Court  then  directed  the  verdict  to  be  changed  so  as  to  correspond  with  this 
statement;  immediately  after  this,  the  whole  panel  came  into  court  and  confirmed  the 
statement  of  the  juror '' ;  this  alteration  was  approved  on  appeal):  "[In  a  case  cited]  it 
was  decided  that  the  Court  might  send  the  jury  back  to  re-consider  their  verdict,  if  it 
appears  to  be  a  mistaken  one.  This  is  constantly  done^  sometimes  upon  an  intimation 
from  the  judge  and  more  frequently  from  a  suggestion  of  one  of  the  parties  or  his  counsel. 
It  is  highly  conducive  to  justice  to  suffer  mere  slips  of  the  jury  to  be  remedied.  Can  there 
be  any  distinction  in  principle,  between  the  case  at  bar,  and  that  of  sending  the  jury  back 
before  they  are  divested  of  the  case  by  a  manual  delivery  of  the  papers  to  the  clerk  ? 
Does  the  naked  fact  of  their  separation  before  the  discovery  of  the  error  deprive  the  Court 
of  this  salutary  power  ?  ...  In  the  case  before  us,  the  jury  had  a  right  to  find  some 
of  the  defendants  guilty,  and  others  not;  and  if  they  thought  McDonald  not  guilty, 
he  was  entitled  to  the  benefit  of  their  verdict,  and  ought  not  to  be  deprived  of  it  by 
a  mistake  which  occurred  at  the  time  of  delivering  it.  Nor  was  the  Court  bound  to 
send  the  case  to  a  new  jury." 

1860,  Bigeloto,  C.  J.,  in  Capen  v.  Stoughlon,  16  Gray  361  (admitting  the  jurors'  testi- 
mony to  show  that  "  after  agreeing  on  a  verdict  for  the  petitioners  and  filling  up  a 
blank  form  accordingly,  the  jury  by  mistake  signed  the  form  of  verdict  for  the  respond- 
ents*'): ^*  The  evidence  of  the  jurors  is  offered  only  to  show  a  mistake,  in  the  nature  of 
a  clerical  error,  which  happened  after  the  deliberations  of  the  jury  had  ceased,  and 
they  had  actually  agreed  on  their  verdict.  The  error  consisted,  not  in  making  up  their 
verdict  on  wrong  principles  or  on  a  mistake  of  facts,  but  in  an  omission  to  state  correctly 

to    assent   was    excluded) ;    1891,    Letcher    v.      of  certain  jurors  that  the  verdict  was  reached 
Morrison,  79  id.  240,  14  S.  W.  1010  (affidavits     by  a  majority  only,  excluded). 
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in  writiDg  the  verdict  to  which  they  had,  by  a  due  and  reguhir  course  of  proceeding, 
honestly  and  fairly  arrived.  ...  No  considerations  of  public  policy  require  that  the 
uncontradicted  testimony  of  jurors  to  establish  an  error  of  this  nature  should  be  excluded. 
Its  admission  does  not  in  any  degree  infringe  on  the  sanctity  with  which  the  law  surrounds 
the  deliberations  of  juries,  or  expose  their  verdicts  to  be  set  aside  through  improper  influ- 
ences, or  upon  grounds  which  might  prove  dangerous  to  the  purity  and  steadiness  of  the 
administration  of  public  justice.  On  the  contrary,  it  is  a  case  of  manifest  mistake,  of  a 
merely  formal  and  clerical  character,  which  the  Court  ought  to  interfere  to  correct,  in 
order  to  prevent  the  rights  of  parties  from  being  sacrificed  by  a  blind  adherence  to  a 
rule  of  evidence,  in  itself  highly  salutary  and  reasonable,  but  which  upon  principle  has 
no  application  to  the  present  case.'' 


It  has  occasionally  been  said  that  this  correction  must  be  claimed  before  the 
jury  are  discharged  ;^  but  this  seems  unsound,  because  such  errors  are  seldom 
ascertained  until  after  the  jury  have  separated  and  conversed  out  of  court ; 
and  if  the  error  is  satisfactorily  established,  there  can  hardly  be  any  fixed  time 
to  limit  its  correction.  Subject  to  this  qualification,  it  is  universally  conceded 
that  a  unanimous  error  of  the  jury  in  delivering  the  verdict  as  already 
unanimously  agreed  on  in  the  jury-room  may  be  shown  for  the  purpose  of 
correcting  it  to  correspond,  or,  when  this  is  not  safely  to  be  done,  of  order- 
ing a  new  triaL^ 

*  1835,   Bridgewood  v.   Wvnn,  1   Harr.   &     that  it  indicated  ''a  mistake,  arising  from  the 
WoU.  674  (affidavits  of  two  of  the  jurors  that     jury's  being  unacquainted  with  business  of  this 


the  verdict  was  bv  mistake  eiven  for  the  de- 
fendant instead  of  the  plaintiff,  the  jury  being 
''misled  by  the  circumstance  of  the  defendant 
beginning  the  case "  and  thinking  that  they 
were  fincung  for  the  plaintiff,  held  not  sufficient, 
"  the  jury  as  such  being  now  separated  ")  ;  1853, 
Breck  v,  Blanchard,  27  N.  H.  100,  103  (the 
jury  having  rendered  a  signed  and  written  but 
informal  verdict,  and  having  been  dischaiged 
with  the  understanding  that  the  foreman  should 
afterwards  draw  up  a  formal  verdict,  a  further 
inquiry  of  the  jurors,  and  the  affidavits  of  some 
of  them,  as  to  their  non-assent  to  the  verdict  as 
first  signed  and  read  aloud,  was  refused  ;  **  there 
must  he  a  limit  fixed,  beyond  and  after  which 
no  such  inquiry  can  be  made  ;  and  we  think 
that  time  is  well  settled  to  be  the  time  when  the 
verdict  is  recorded  "). 

•  England:  1731,  Parker  v.  Thornton,  21 
Vm.  Abr.  484,  **  Trial,"  T,  g,  pi.  12  (new  trial 
granted  "upon  an  affidavit  of  eleven  of  the  jury 
that  they  had  agreed  on  a  verdict  for  the  plain- 
tiff, and  68.  damages,  but  by  mistake  the  fore- 
man gave  a  verdict  for  the  defendant ") ;  s.  c, 
8.  V,  Baker  v.  Miles,  Cooke  66  (98) ;  1757, 
Coean  v.  Ebden,  1  Burr.  383,  L.  C.  J.  Mansfield 
and  others  (there  being  two  different  iHsues, 
and  the  foreman  having  given  in  a  "general 
verdict  for  the  defendant  upon  both  issues," 
affidavits  of  eight  of  the  iury  were  received  that 
*'  it  was  the  meaning  and  intention  of  the  whole 
jnrv  "  to  find  the  former  issue  for  the  defendant, 
ana  the  latter  for  the  plaintiff,  and  that  this  mis- 
take was  discovered  by  them  an  hour  afterwards, 
but  not  till  the  judge  was  gone  to  his  lodgings  ; 
the  Court  holding,  first,  that  the  intent  of  the 
whole  jury  was  sufficiently  proved,  and,  next, 


nature,  and  from  the  associate's  omission  in  not 
asking  the  jury  particularly  how  they  found 
each  respective  issue  and  in  not  making  the 
jury  fully  understand  their  own  findhig ") ; 
1845,  Bentley  v.  Fleming,  1  C.  B.  479  (the 
judge's  substitute  having  failed  to  take  the 
answers  separately  to  three  issues  submitted  by 
the  judge,  and  the  colloquy  in  court  showing 
that  the  verdict  recorded  for  the  plaintiff  was 
probably  a  misrepresentation  of  the  jury's  find- 
ings, a  new  trial  was  ordered);  United  States t 
1808,  Taylor  v.  Giger,  Hardin  Ky.  595,  597, 
9embU  (jurors'  affidavits  admissible  to  show 
'*  that  there  was  in  truth  no  verdict,"  as  by  a 
mistaken  announcement) ;  1830,  Johnson  v. 
Davenport,  3  J.  J.  Marsh.  390,  394  (preceding 
case  apparently  doubted) ;  1822,  Little  v.  Lar- 
rabee,  2  Me.  37  (jurors'  affidavits  that  they  had 
*' misunderstood  the  legal  terms  in  which  they 
had  drawn  up  their  verdict  and  that  they  had 
returned  a  verdict  for  the  demandant  instead  of 
one  for  the  tenant,  which  last  was  their  sole 
intention,"  admitted  ;  the  verdict  was  not  cor- 
rected, but  a  new  trial  granted) ;  1860,  Capen  v, 
Stou^hton,  16  Gray  864  (a  mistake  of  the  entire 
jury  in  filling  up  the  wrong  blank  form,  allowed 
to  be  shown  ;  quoted  supra)  ;  1839,  Prussel  v. 
Knowles,  4  How.  Miss.  90,  95  (jurors'  testimony 
admitted  to  correct  a  mistake  in  the  delivery 
of  the  verdict ;  quoted  supra)  ;  1893,  Peters 
V.  Fogarty,  55  N.  J.  L.  386,  26  Atl.  855 
(jurors^  depositions  as  to  a  mistaken  announce- 
ment by  the  foreman  of  a  verdict  for  the  defend- 
ant, **  the  jury  having  agreed  upon  a  verdict  for 
the  plaintiff,"  admitted  ;  procedure  for  correcting 
the  reconi,  explained) ;  1875,  Dalrymple  v. 
Williams,  63  N.  Y.  861,  863  (jurors'  affidavits 
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(3)  It  follows,  for  the  same  reason,  that  an  error  in  the  cUrVs  erUry  of 
the  verdict,  making  it  to  appear  different  from  the  verdict  as  actually  pro- 
nounced by  the  foreman  and  assented  to  by  the  other  jurors,  may  be  shown,^ 


that  '*  the  rerdict  aa  ^iwneA  upon  by  thera  was 
in  favor  of  d^endant  W.  and  against  the  other 
defendant,  .  .  .  and  that  the  announoement  of 
the  foreman  [against  both  defendants]  was  made 
throogh  mistake  and  inadvertence,"  admitted  ; 
"  it  is  in  the  nature  of  an  attempt  to  correct  a 
clerical  mistake");  1824,  Cohen  v.  Dabose, 
Harp.  £q.  102  (the  foreman  wrote  a  verdict  for 
**two  hundred  and  four  dollars  with  interest," 
the  agreement  having  been  for  $244  with  in- 
terest ;  the  jurors  discovering  the  error  in 
omitting  the  word  "  forty,"  the  verdict  was  re- 
written with  the  correct  sum,  but  this  time 
the  words  **with  interest"  were  inadvertently 
omitted  ;  this  was  allowed  to  be  shown  by  jurors' 
testimony,  on  a  bill  to  correct  the  verdict) ; 
1890,  Murphy  v.  Murphy,  1  S.  D.  316,  820,  47 
N.  VV.  142  (jurors'  affidavits  offered  that  they 
had  agreed  on  a  verdict  for  the  defendant  for  $2, 
but  through  a  mtsundentandius  as  to  the  proper 
form  of  stating  their  verdict,  due  to  the  exist- 
ence of  set-off  claims,  they  handed  in  a  verdict 
for  $600  "over  and  above  the  amount  claimed 
in  the  complaint,"  believing  that  this  would 
net  $2  for  the  defendant ;  excluded,  on  the 
words  of  the  statute  :  the  Court  nevertheless 
admitting  that  the  plaintiff's  purpose  was  in  fact 
to  correct  a  format  error,  and  was  **jnst  and 
right  and  highly  salutarv  and  reasonable " ; 
this  case  falls  fairly  on  the  line  between  the 
present  principle  and  that  of  §  2356,  post,  but 
it  also  illustrates  the  unfortunate  effect  of  patch- 
work statutes) ;  1885,  Burlingame  r.  Central 
R.  Co.,  23  Fed.  706,  Wheeler,  J.  (a  verdict  for 
$3500  was  allowed  to  be  corrected  to  $3500  with 
interest,  by  reassembling  the  jurors  on  the 
second  day  after  the  verdict  and  ascertaining 
from  their  unanimous  answers  that  the  originu 
verdict  as  handed  in  did  not  represent  their 
consensus) ;  1896,  Pelzer  Mfg.  Co.  o.  Hamburg- 
Bremen  F.  1.  Co.,  71  Fed.  826,  Simonton,  J. 
(jurors'  testimony  that  "the  jury,  with  the  full 
puriK)se  and  intention  to  find  a  verdict  upon 
lx>th  policies  set  out  in  the  complaint,  inad- 
vertently and  by  mistake  brought  in  their  verdict 
upon  one  policy  only,"  held  admissible,  the 
case  being  that  the  jury  had  actually  voted  and 
agreed  and  the  error  came  in  reducing  the  verdict 
to  writing ;  Capen  v,  Stoughton,  Mass.,  fol- 
lonred) ;  1896,  Ham  burg- Bremen  F.  Ins.  Co.  v, 
Pelzer  Mfg.  Co.,  22  C.  C.  A.  283,  76  Fed.  479 
(allowing  the  correction  of  a  clerical  error  by 
the  foreman  in  announcing  the  verdict).  Contra : 
1889,  McEinley  v.  Bank,  118  Ind.  375,  21  N.  £. 
86  (answers  to  interrogatories  by  special  find- 
ings ;  after  verdict  and  before  judgment,  jurora' 
affidavits  were  offered  to  show  that  *' by  inad- 
vertence and  mistake  tho  woixl  '  yes '  was  written 
and  returned  as  the  answer,"  instead  of  '*  no  "  ; 
excluded,  on  the  ground  that  it  was  an  im- 
peachment of  the  verdict ;  clearly  unsound ; 
Elliott,  C.  J.,  diss.). 

DLstiuguish  the  case  of  a  directed  verdict^ 


where  the  jury's  nnwillingnefls  to  assent  to  it  is 
immaterial :  1828,  SaviUe  v,  Famham,  2  Man. 
&  R.  216  (the  judge  having  directed  a  verdict 
for  the  defendant,  a  juror's  affidavit  that  **  the 
jury  gave  no  verdict  at  all "  was  excluded) ; 
1898,  Tumey  v.  Barr,  75  la.  763,  38  N.  W.  550 
(jurors'  affidavit  that  they  did  not  deliberate  on 
their  verdict,  but  merely  signed  a  written  verdict 
by  order  of  the  Court,  excluded,  partly  on  the 
present  principle,  but  partly  also  because  the 
offer  was  made  on  an  application  for  habeas 
^  eorpua  and  not  a  motion  for  a  new  trial). 

*  England:  1599,  Madox  p.  Dawson,  Cro. 
El.  678  (the  "  note  given  by  the  jury  to  the 
clerk"  was  resorted  to  for  amending  a  verdict 
erroneous  in  form  '*by  the  mis-entry  of  the 
clerk  ") ;  1634,  Eliot  v.  Skypp,  Cro.  Car.  838 
(the  clerk  returning  the  postea  with  a  verdict 
for  the  plaintiff  in  105.  and  for  the  defendant 
in  192.,  the  return  was  amended  "because  that 
issue  was  tried  before  Justice  Berkley  and  he 
well  remembered  that  the  jury  found  "  for  the 
plaintiff  in  lOi.  of  freehold  rent,  etc.) ;  1751, 
R.  V,  Simons,  Sa^er  85,  19  How.  St.  Tr.  680, 
684  (the  jury  having  found  a  verdict  of  guilty, 
a  new  trial  was  a^ed  upon  affidavits  of  the 
twelve  jurors,  substantially  coinciding,  that  they 
had  agreed  to  find  the  defendant  guilty  of  ''put- 
ting the  said  three  ducats  into  the  prosecutor's 
pocket,"  and  that  "  the  deponent  apprehended 
that  he  and  the  rest  of  the  jury  had  given  such 
a  verdict,"  ''but  the  deponent  hath  since  been 
informed  that  the  veriuct  recorded  finds  the 
defendant  guilty  on  the  third  count  in  the  in- 
dictment," which  alleged  a  putting  into  the 
pocket  with  intent  to  make  it  believ^  that  the 
prosecutor  had  robbed  the  defendant,  "  whereas 
the  deponent  and  the  rest  of  the  jury  did  not 
find  that  the  same  was  done  with  such  intent 
or  any  intent  whatever "  ;  these  affidavits  were 
considered  by  the  Bang's  Bench,  no  doubt  of 
their  propriety  being  expressed,  and  a  new  trial 
granted ;  which  was  said  to  be  the  first  prece- 
dent of  a  new  trial  for  a  criminal  offence) ;  1841, 
Roberts  v.  Hughes,  9  M.  &  W.  399  (juror's  affi- 
davit received  as  to  "what  passed  on  the  deliv- 
ery of  their  verdict,"  to  show  a  mistaken  entry 
of  it ;  "  the  rule  does  not  exclude  jurymen  from 
swearing  to  what  took  place  in  open  court,  but 
only  as  to  what  took  place  in  their  private  room 
on  the  grounds  upon  which  they  found  their 
verdict");  United  States:  1855,  Castro  v.  Gill, 
5  Cal.  40,  42  (affidavits  of  several  jurors,  held 
not  sufficient  to  overthrow  the  correctness  of  the 
record  of  the  verdict) ;  1818,  Jackson  v.  Dick- 
enson, 15  John.  309.  317  (affidavits  of  five  jurors, 
admitted  to  show  that  a  mistake  in  recording 
the  verdict  was  made,  in  omitting  the  answer  to 
a  question  by  the  Court). 

The  following  ruling  is  not  law,  in  its  limi- 
tation of  time  :  1818,  Davis  v.  Taylor,  2  Chitty 
268  (affidavits  based  on  conversations  with  jury- 
men that  "  the  verdict  was  entered  by  mistakey" 
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just  as  any  judicial  record  may  be  corrected  nunc  pro  tunc  (post,  §  2450). 
Whether  the  verdict  as  entered  should  be  corrected,  or  a  new  trial  be 
ordered,  would  depend  on  whether  under  the  circumstances  the  precise  tenor 
of  the  verdict  as  pronounced  could  be  satisfactorily  ascertained. 

§  2356.  Same :  Bxplainixig  the  Terdicf  a  Meaning ;  Mistake  as  to  its  Legal 
Sffect;  Retiring  to  Reconsider.  (1)  When  the  jury  brings  in  its  verdict,  the 
judge,  in  his  just  and  usual  control  of  the  proceedings,  may  refuse  to  accept 
H  as  final,  and  may  require  the  jury  to  retire  again  to  make  the  verdict  more 
specific  or  more  clear.  This  procedure  is  a  traditional  part  of  jury-trial 
{ante,  §  2350) ;  and  in  principle  it  is  equivalent  to  holding  the  first  utter- 
ance of  the  foreman  as  tentative  and  informal  only.  It  is  not  that  the  jury 
adds  explanations  to  the  verdict ;  there  is  no  verdict  as  yet ;  and  they  retire 
to  restate  it  and  to  give  it  a  final  form : 

1832,  Morton^  J.,  in  Dorr  v.  Fenno,  12  Pick.  520,  526 :  "  It  sometimes  happens  that  the 
verdict  first  returned  by  the  jury  is  not  entirely  certain,  or  does  not  precisely  meet  the 
issue  joined,  or  some  of  the  issues  do  not  appear  to  be  definitely  found ;  in  such  cases, 
before  the  verdict  can  be  drawn  in  form,  it  is  not  only  proper  but  necessary  to  ascertain 
from  the  jury  the  real  meaning  of  their  finding,  that  when  the  verdict  is  affirmed  it  may 
with  certainty  express  the  intent  of  the  jury,  or  that  the  jury  may  again  be  sent  out  for 
further  deliberation  if  any  material  question  appears  not  to  have  been  determined  by 
them."  1 

No  doubt  this  practice  of  questioning  upon  the  delivery  of  verdict  might 
he  abused,  for  the  purpose  of  browbeating  a  jury  out  of  their  sincere  verdict. 
This  was  sometimes  done  in  the  older  days,  notably  in  Erskine's  celebrated 
scene : 

1784,  R.  V.  Dean  of  St.  Asaph's,  18  How.  St.  Tr.  1203, 1280;  seditious  libel;  the  great 
legal  controversy  at  tliis  time  was  whether  the  jury  could  lawfully  find,  not  only  upon  the 
fact  of  publication,  but  also  upon  the  fact  of  criminal  intent,  and  here  Mr.  Justice  BuUer 
had  charged  the  jury  that  they  could  not  find  upon  the  latter ;  the  jury  returned  a  verdict 
of  "Guilty  of  publishing  only";  then  the  judge  endeavored  to  have  the  jury  withdraw  the 
word  **only,"  on  the  theory  that  it  went  beyond  their  function,  which  concededly  they 
did  not  intend  to  do;  Buller,  J. :  "You  say  he  is  guilty  of  publishing  the  pamphlet,  and 
that  the  meaning  of  the  innuendoes  is  as  stated  in  the  indictment  ?  **  A  Juror :  "  Cer- 
tainly." Mr.  Ershine :  "  Is  the  word  *only  *  to  stand  as  part  of  your  verdict  ?  "  A  Juror  : 
^*  Certainly."  Mr.  Ershine:  "Then  I  insist  it  shall  be  recorded."  BuUer,  J.:  "Then 
the  verdict  must  be  misunderstood.  Let  me  understand  the  jury."  Mr-  Erskine :  "  The 
jury  do  understand  their  verdict."  Buller,  J. :  "Sir,  I  will  not  be  interrupted  1 "  Mr. 
Erskine :  "  I  stand  here  as  an  advocate  for  a  brother  citizen,  and  I  desire  the  word  *only ' 
may  be  recorded.''  Buller,  J. :  *'  Sit  down,  sir  !  Remember  your  duty,  or  I  shall  be 
obliged  to  proceed  in  another  manner."  Mr.  Erskine:  "  YoUr  lordship  may  proceed  in 
what  manner  you  think  fit.  I  know  my  duty  as  well  as  your  lordship  knows  yours.  I 
shall  not  alter  my  conduct"  In  the  end,  the  jury  accepted  the  judge's  statement  of  what 
their  verdict  ought  to  be. 

But  there  is  nowadays,  in  this  era  of  judicial  self-abnegation,  no  likelihood 
of  the  abuse  repeating  itself. 

excluded;  *4t  must  be  whilst  the  jury  are  to-     Miss.  90,  95  ;  1885,  Cattell  o.  Dispatch  PnU 
gether").  Co.,  88  Mo.  856. 

^  Aeeord:  1889,  Prussel  v.  Enowles,  4  How. 
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(2)  AfUr  Hu  verdict^  however,  has  onoe  been  pionoonced  by  the  jniy  and 
accepted  by  the  jadge,  it  is  final,  as  regards  its  meaning  and  effect ;  and  no 
staUnunU  by  the  jurors,  whether  on  affidavit  or  on  examination,  either  onani- 
moosly  or  individoallj,  can  be  resorted  to  for  explaining  or  hanging  iU 
meaning  or  legal  effed.  This  most  be  so  by  virtue  of  the  general  principle 
that  a  legal  act  is  to  be  construed  by  the  words  used  in  it,  and  not  by  the 
private  meaning  or  intention  of  the  person  uttering  them  (post,  §  2413).  To 
resort  to  the  jurors'  motives,  beliefs,  or  intentions,  would  be  to  violate  the 
general  principle  already  examined  (ante,  §  2349) ;  and  would  be  equally 
improper  for  the  purpose  of  altering  the  uttered  terms  of  the  verdict  (as 
here)  as  for  the  purpose  of  repudiating  it  altogether  (as  there).  In  the 
former  application  of  the  principle  (ante,  §  2349),  the  motive  or  ground  of 
decision  was  sought  to  be  shown  as  an  improper  one,  invalidating  the  whole 
verdict ;  in  the  present  application,  though  preserving  it,  yet  as  changing  its 
effect ;  but,  in  either  case,  principle  requires  that  the  verdict  as  uttered  be  a 
finality  in  its  terms.  It  may  be  so  uncertain  or  inconsistent  as  to  be  inca- 
pable of  application,  and  therefore  void.  But  in  any  case  its  meaning  and 
effect  must  be  drawn  from  its  terms  alone: 

1770,  Mansfieidy  L.  C.  J.,  in  R.  v.  Wood/aU,  5  Burr.  2661,  2667  (the  jury  brought  in  a 
verdict,  on  a  charge  of  aeditioos  libel,  of  '^ guilty  of  the  printing  and  publishing  only"; 
on  a  subseqaent  motion  to  omit  the  word  '^only*'  and  enter  up  a  verdict  of  goilty,  a 
juror's  affidavit  of  what  he  intended  by  the  verdict  was  rejected).  '*  Where  there  is  a 
doubt,  upon  the  judge's  report,  as  to  what  passed  at  the  time  of  bringing  in  the  verdict, 
there  the  affidavits  of  jurors  or  bystanders  may  be  received,  upon  a  motion  for  a  new 
trial  or  to  rectify  a  mistake  in  the  minutes ;  but  an  affidavit  of  a  juror  never  can  be  read 
as  to  what  he  then  thought  or  intended.  .  .  .  No  argument  can  be  urged  for  omitting  the 
word  *  only '  which  does  not  prove  that  it  can  have  no  effect  though  inserted ;  and  therefore 
it  is  a  question  of  law  upon  the  face  of  the  verdict.  .  .  .  The  question  is  whether  any 
meaning  can  be  put  upon  the  word  *onIy,*  as  it  stands  upon  the  record,  which  will  affect 
the  verdict.  ...  It  is  impossible  to  say  with  certainty  what  the  jury  really  did  mean. 
Probably  they  had  different  meanings.  If  they  could  possibly  mean  that  which,  if  ex- 
pressed, would  acquit  the  defendant,  he  ought  not  to  be  concluded  by  the  verdict.  .  .  . 
If  a  doubt  arises  from  an  ambiguous  and  unusual  word  in  the  verdict,  the  Court  ought  to 
lean  in  favor  of  a  venire  de  novo." 

This  principle  has  ever  been  conceded ;  ^  although  its  application  is  some- 
times difficult  to  distinguish  from  that  which  permits  the  correction  of  a 
unauimous  mistake  in  delivering  or  recording  the  verdict  (ante,  §  23d5). 

•  England:  1738,  Palmer  v.  Crowle,  Andrews  if  a  subsequent  declaration  of  the  jury  might  be 

382  (the  defendant  having  paid  23/.   Is.  into  let  in  to  explain  a  general  verdict  given  upon 

court,  and  the  law  being  that  this  was  regarded  as  full  consideration  ") ;  1788,  Jackson  r.  William - 

part  payment  received,  a  verdict  for  23Z.  17».  son,  2  T.  R.  281  (trespass  for  personalty ;  a  ver- 

was  rendered  ;  the  jurors'  affidavits  that  the  jury  diet  having  been  renaered  and  entered  for  £30, 

by  niwtake  gave  that  verdict,  intending  only  to  the  entire  jury's  affidavits  that  they  meant  thi» 

give  Ids.  over  and  above  the  23Z.  Is.  were  held  to  be  for  damages  additional  to  the  value  of  the 

insufficient  to  call  for  a  correction  or  a  new  goods,  and  that  they  liad  supposed  that  the 

trial) ;  1772,  Chirk  v.  Stevenson.  2  W.  Bl.  808  clerk  would  add  the  two  together,    were  ex- 

(action  against  an  executor;  the  jury  rendered  eluded  ;  the  Court  holding  that  ''if  any  doubt 

«  verdict  for  $1 ,000  ;  but  **  after  some  interval,"  had  arisen,  as  to  the  meaning  of  the  jury,  if  they 

to  a  question  by  the  judge,  gave  an  answer  of  had  found  a  sum  inadequate  to  the  value  proved, 

fact  inconsistent  with  this  verdict ;  a  new  trial  the  proper  time  for  requiring  an  explanation 

was  refused,  **  for  the  danger  that  might  happen  was  at  the  trial ;  it  was  too  late  now '') ;  1865» 
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(3)  From  the  foregoing  principle  must  be  distinguished  also  that  by  which 
the  precise  scope  of  the  issues  submitted  to  the  jury  may  be  investigated  in 
order  to  determine  whether  a  particular  issue  is  res  judicata  (ante,  §  2351). 
In  such  cases  it  is  sometimes  said  that  the  jurors  may  testify  to  the  matters 
which  they  considered  and  intended  to  include;  but  this  loose  form  of 
statement,  which  is  in  apparent  violation  of  the  present  principle,  signifies 
properly  nothing  more  than  that  certain  issues  were  in  fact  submitted  to 
their  consideration. 

3.    Arbitrators'  Awards. 

§  2358.  Foregoing  Principles  applied  to  Arbitrators*  Awards.  The  arbitra- 
tor appointed  to  make  an  award  includes  in  his  functions  that  of  a  jury ;  he 
hears  evidence,  and  investigates  and  determines  the  facts  in  issue.  But  he 
has  also  a  judge's  function,  in  that  he  determines  the  rules  of  right  govern- 
ing his  decision.  Furthermore,  in  combining  these  functions,  his  procedure 
makes  more  difficult  the  discrimination  between  the  two.  To  his  function 
as  jury,  the  foregoing  principles  apply,  subject  to  such  modifications  as  are 
involved  in  the  peculiar  nature  of  his  authority: 


Raphael  v.  Bank  of  £iicland,  17  C.  B.  161  (the 
questions  being  put  by  tne  judge  to  the  jury  on 
an  issue  of  bona  fide  purchase  of  a  bank -note, 
whether  the  purchaser  had  been  notified  and 
had  the  means  of  kndwing  that  it  was  stolen, 
and  these  questions  being  answered  in  the 
affirmatiye,  jurymen's  affidavits  that  they  did 
not  suppose  that  these  answers,  as  given  in  open 
court,  were  to  be  taken  by  the  juoge  as  equiva- 
lent to  a  verdict  for  the  plaintiff  and  that  they 
woiild  not  have  concurred  in  such  a  verdict, 
were  held  inadmissible,  chiefly  on  the  ground 
that  they  amounted  in  effect  to  stating  that  the 
jury  were  prepared  to  disobey  the  rule  of  law  as 
contained  m  the  instructions  of  the  jadge  rela- 
tive to  the  meaning  of  bona  fides) ;  United 
Stales:  1872,  Anderson  v.  Green,  46  6a.  S61, 
874,  376  (jurors'  affidavits,  or  their  examination 
after  verdict  returned,  as  to  whether  "they  in- 
tended to  find  defendant  individually  liable," 
held  improper;  *^to  justify  such  a  course,  the 
verdict  must  at  least  be  so  ambiguous  as  to  con- 
vey no  definite  meaning  upon  one  or  more  of  the 
issues  involved ") ;  1856,  Conner  v.  Winton, 
8  Ind.  315  (verdict  '^for  the  plaintiff  one  cent, 
and  costs  to  the  defendant " ;  juror's  affidavit 
that  the  verdict  meant  the  defendant  to  pay 
costs,  excluded) ;  1860,  Sinclair  v.  Roush,  14  id. 
450  (similar) ;  1888,  Alexander  v.  Humber,  86 
Ky.  565,  6  3.  W.  463  (a  verdict  finding  '*  for  the 
plaintiff,  $1000,  jointly  "  ;  jurors'  testimony  and 
affidavits  that  the  effect  of  this  was  mistaken,  in 
that  they  intended  to  sever  the  damages  and 
charge  $500  against  each  defendant,  excluded) ; 
1880,  Stevens  v.  Montgomery,  27  Minn.  108, 
6  N.  W.  456  (testimony  of  all  the  iury,  through 
the  foreman,  two  days  after  discharge,  that  a 
verdict  for  $27.50  was  intended  to  be  a  verdict 
for  the  full  claim  of  $91.84  less  a  counterclaim 
of  $27.50,  excluded  ;  but  apparently  this  was 
merely  a  case  of  mistaken  announcement,  falling 
under  §  2365,  ante) ;  1852,  Folsora  v.  Brown, 


25  N.  H.  114,  123  (jurors'  affidavits  not  admis- 
sible to  show  a  misapprehension  as  to  the  effect 
of  the  verdict  upon  the  costs) ;  1808,  Schenck  v. 
Stevenson,  2  id.  386  (affidavit  of  one  of  a  jury 
of  inquiry,  as  to  the  ''items  allowed  by  the 
jury,'  excluded,  as  being  "nothing  less' than 
calling  on  the  juror  to  disclose  to  this  Court  the 

f  round  and  foundation  of  the  verdict "  ;  Rossell, 
.,  diss.) ;  1879,  Lindauerv.  Teeter,  4i  id.  255, 
259  (juror's  affidavit,  in  replevin,  with  a  verdict 
for  the  plaintiff  and  damages  for  $225,  not  ad- 
mitted to  show  that  they  intended  to  find  that 
'*  of  the  goods  in  dispute,  so  much  of  them  as 
were  of  the  value  of  $226  only,  belonged  to  the 
plaintiff");  1828,  People  v.  Columbia  O>mmon 
Fleas,  1  Wend.  297  (jurors'  affidavits  that  their 
verdict  finding  a  fraudulent  judgment  was  sup- 
posed by  them  to  have  the  effect  of  allowing  re- 
covery for  a  limited  sum  and  not  of  denying 
recovery  entirely,  not  received) ;  1833,  Hutch- 
inson V,  Sandt,  4  Rawle  234  (an  inquisition  of 
lunacy  found  H.  unsound  in  mind  *'  for  the 
space  of  five  years  last  past  and  upwards  "  ;  at 
a  trial  in  ejectment,  the  inquisition  having  been 
admitted,  two  members  ot  the  jury  of  inquest 
were  offered  to  prove  that  "at  the  time  of  sign- 
ing the  inquisition  they  did  not  mean  to  over- 
reach the  period  of  five  years";  excluded); 
1893,  Smalley  v,  Morris,  157  Pa.  349,  17  Atl. 
734  (jurors'  affidavits,  as  to  a  verdict  for  $1500 
on  a  note,  that  they  all  supposed  that  they  were 
awarding  a  sum  equal  to  the  amount  of  the  note 
in  suit  less  a  credit  of  $1500,  excluded) ;  1888, 
Tarbell  ».  Tarbell,  60  Vt.  494,  15  Atl.  104  (five 
jurors'  affidavits  that  they  had  disallowed  cer- 
tain items,  intending  to  deduct  them,  but  did 
not  deduct  them,  as  appeared  in  the  special 
verdict,  excluded) ;  1871,  Howard  v,  McCail, 
21  Gratt.  206,  212  (affidavits  of  six  iurors  that 
they  intended  the  verdict  to  entitle  the  de- 
fendant to  the  allowance  of  a  certain  credit, 
excluded). 
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1870,  Blackbum,  J.,  io  Duke  of  BwxUuch  t.  JfetropoUtoH  Board,  L.  R.  5  Exch.  221, 
229 :  **  An  award  is  the  decision  of  one  haviog  a  limited  aatboritj  io  detemuiie  tliose 
matteis  eubmitted  to  him  by  the  parties,  or,  as  in  the  present  case,  by  a  statute,  and  no 
other.  And  from  this  it  foUowti  that  if  that  limited  authority  has  not  been  panned  and 
the  arbitrator  has  awarded  something  beyond  the  aotbonty,  the  award  is  pro  tamio  Toid, 
and  if  tlie  void  part  is  bo  mixed  ap  with  the  rest  that  it  cannot  be  lejeeted,  the  award  is 
Toid  altogether,  otherwise  those  against  whom  the  award  is  made  woold  be  eompelled  to 
fulfil  the  Toid  part.  And  I  think,  both  on  authority  and  principle,  this  is  a  matter  which 
may  be  pleaded  as  a  defence  to  an  action.  In  old  times  the  only  way  of  enforcing  an 
award  was  by  action  upon  it,  and  the  only  mode  of  resisting  the  enforcement  of  the  award 
was  by  pleading  to  that  action,  and  consequently  all  the  old  authorities,  to  the  effect  that 
an  award  u  Toid  for  an  excess  of  jurisdiction,  are  authorities  that  it  may  be  shewn  in 
eridence  at  the  trial  under  a  proper  plea.  .  .  .  Now,  in  cases  where  an  award  is  good  on 
the  face  of  it,  but  the  arbitrator  has  made  a  mistake  either  of  law  or  fact,  if  that  mistake 
has  been  as  to  a  matter  within  the  arbitrator's  authority,  then,  inasmuch  as  there  is  no 
court  of  appeal  from  the  arbitrator,  the  mistake  cannot  be  remedied ;  nor  can  the  Court, 
eren  in  the  exercise  of  its  equitable  jurisdiction,  set  aside  the  award,  unless  it  can  be 
shewn  there  was  misconduct  or  some  other  equitable  ground  for  interference ;  and  in  the 
case  of  the  rerdict  of  a  compensation  jury,  inasmnch  as  the  certiorari  is  taken  away,  there 
is  no  remedy  at  law  at  all  unless  there  be  excess  of  jurisdiction.  But  if  the  mistake  has 
been  as  to  the  extent  and  nature  of  the  arbitrator's  authority,  leading  him  to  exceed  it, 
then,  inasmuch  as  an  excess  of  authority  by  mistake  is  just  as  much  an  excees  as  if  it  had 
been  in  consequence  of  a  wilful  disregard  of  the  limits  of  the  authority,  the  award  may 
be  impeached  as  being  made  without  jurisdiction.  Were  this  otherwise,  no  one  who  sub- 
mits to  a  reference  of  one  thing  could  be  safe  from  having  an  award  put  upon  him  as  to 
anything  else.  ...  Of  course  any  attempt  to  annoy  an  arbitrator  by  asking  questions 
tending  to  shew  that  he  had  mistaken  the  law  [upon  matters  within  his  authority],  or 
found  a  verdict  against  the  weight  of  evidence,  should  be  at  once  checked,  for  these  mat- 
ters are  irrelevant.  But  where  the  question  is  whether  he  did  or  did  not  entertain  a  ques- 
tion over  which  he  had  no  jurisdiction,  the  matter  is  relevant,  and  nobody  can  be  better 
qualified  to  give  testimony  on  that  matter  than  the  umpire.  '  I  wish  to  guard  against 
being  supposed  to  express  an  opinion  that  a  juryman  might  be  asked  on  what  groimds  he 
and  his  fellows  gave  their  verdict;  that  involves  very  different  considerations.*' 


In  applying  the  foregoing  principles  of  the  Parol  Evidence  rule,  mutatis 
mutandis,  the  following  results  would  be  reached: 

a.  The  evidence  and  the  facts  forming  the  grounds  for  the  award  are  im- 
material and  cannot  be  used  to  invalidate  the  award,  and  this  upon  the 
general  principle  {ante,  §  2349).  Thus,  the  arbitrator's  mistake  of  fact  or 
improper  consideration  of  evidence,  or  his  misapplication  of  the  law,  or  his 
motives  or  intentions,  in  deciding  the  facts,  are  immaterial.^  Moreover,  his 
errors  of  law,  in  framing  as  judge  the  law  to  be  applied  by  himself  as  juror, 
are  immaterial,  because  there  is  by  the  nature  of  the  proceeding  no  appeal 
from  him  in  his  capacity  as  judge. 


*  1800,  Habershon  v.  Troby,  3  Esp.  38  (arbi- 
trator held  not  examinable  to  the  evidence  before 
him,  in  a  suit  for  malicious  arrest  in  the  pro- 
ceeding which  had  been  Habinitted  to  arbitration ; 
partly  because  "  the  arbitrator  might  have  pro- 
ceeded to  cut  the  knot,  rather  than  to  unloose  it 
according  to  the  strict  niles  of  law,  from  a  wish 
to  do  complete  justice  between  the  parties  ") ; 
1898,  Duke  of  Buccleuch  v,  Metropohtan  Board 


(quoted  anU,  §  2349) ;  1895,  Ee  Christie  &  T. 
Junction,  22  Ont.  App.  21,  88,  per  Osier,  J.) ; 
1845,  Withington  v,  Warren,  10  Mete.  431,  433 
("he  could  not  be  received  thus  by  his  parol 
testimony  to  contradict  his  formal  awara  iu 
writing ' ) ;  1849,  Bigelow  v.  Maynard,  4  Gush. 
817,  821  ;  1902,  Corngan  v.  Rockefeller,  67  Oh. 
854,  66  N.  £.  95  (arbitrator's  written  statement 
of  reasons  for  award,  excluded). 
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b.  The  scope  of  the  issues  submitted  to  him  defines  the  limit  of  his  author- 
ity to  award ;  hence,  the  award  as  made  may  always  be  invalidated  by  the 
circumstance  that  it  exceeds  that  soope.  In  a  jury  trial,  this  is  ascertainable 
from  the  pleadings  and  the  judge's  instructions ;  and  the  scope  of  a  verdict  and 
a  judgment  may  always  be  examined  in  that  respect  {ante^  §  2351).  In  an 
award,  the  terms  of  the  contract  of  submission  serve  in  part  the  correspond- 
ing purpose.  But,  furthermore,  since  the  judge's  and  jury's  functions  are 
united  in  the  arbitrator,  and  since  he  does  not  by  distinct  instructions  to  him* 
self  define  the  issues  which  he  submits  to  himself,  the  ascertainment  of  the 
issues  which  he  has  actually  investigated  and  decided  may  have  to  be  made 
by  inquiring  of  him  whether  he  considered  certain  issvss,  in  order  to  learn 
whether  those  issues,  as  considered,  are  within  the  scope  of  his  authority. 
Such  inquiries,  however,  must  be  distinguished  from  an  inquiry  as  to  the 
grounds  of  fact  believed  by  him,  within  the  scope  of  the  issues  actually  sub- 
mitted ;  for  the  latter  inquiry  would  fall  within  the  prohibition  of  a,  above. 
This  distinction  between  the  scope  of  authority  assumed  by  him  and  the 
grounds  of  belief  reached  by  him  is  plain  enough  ;  but,  the  similarity  of  the 
concrete  questions  put  to  the  arbitrator,  properly  for  the  one  purpose  and 
improperly  for  the  other,  has  naturally  led  to  some  confusion  of  judicial  lan- 
guage and  an  apparent  conflict  of  rulings.^ 

c.  That  an  arbitrator's  misconduct  is  material  to  invalidate  the  award  can- 
not be  doubted.  Whether  he  himself  can  be  received  to  prove  his  owi;i  mis- 
conduct depends  upon  the  same  principle  applicable  to  jurors.  The  sound 
doctrine  (ante,  §§  2352-2354)  admits  them  to  testify.*  That  there  is,  in  the 
arbitrator's  function  as  judge,  nothing  which  should  make  it  improper  to  tes- 
tify (apart  from  the  question  of  impeaching  his  award)  has  been  elsewhere 
noticed  (ante,  §  1912).* 

d.  That  the  arbitrator  by  inadvertence  incorrectly  stated  the  award  as 
reached  by  him  could  properly  be  shown,  on  the  same  principles  as  for  ver- 
dicts (ante,  §§  2355-2356),  and  with  the  same  limitations,  mutatis  mutandis. 

The  principles  applicable  to  arbitrators  might  be  equally  applicable  to  other 
officials  exercising  similar  functions.^    But  the  arbitrator  is  to  be  distinguished 

*  The  opinion   of   Loid   Blackbnrn  (above  had  no  jorisdiction  ";  Biamwell,  B. ,  diss.,  with 

quoted)  sufficiently  clean  up  the  principles  in-  hesitation) ;  6  id.  221,  225,  229,  £xch.  Ch.  on 

Tolved.     The  following  cases  illnstrate  them:  appeal  (Blackburn,  J.,  delivered  an  opinion  col- 

1868,  Re  Dare  Valley  E.  Co.,  L.  R.  6  Eq.  429  latmg  prior  cases  and  approving  the  ruling  be- 

482,  435  (damages  for  land  taken  ;  Giffard,  V.  C.  low  ;  quoted  supra) ;  on  appeal,  L.  R.  5  £.  &  L 

held  the  arbitrator's  testimony  admissible  "if  App.  418,  421,  433,  442,  449,  457,  462;  1868, 

there  is  a  mistake  in  point  of  subject-matter,  —  Spurck  v.  Crook,  19  111.  415,  426  (arbitrators 

that  is,  if  a  particular  thing  is  referred  to  an  may  testify  that  certain  evidence  was  given  or 

arbitrator  and  he  has  mistaken  the  subject-mat-  that  "  certain  matters  were  or  were  not  exam- 

ter  on  which  he  ought  to  make  his  award,  or  if  ined  or  acted  upon  by  them  or  that  there  is  a 

there  is  a  mistake  in  point  of  legal  principle  mistake  in  the  award'*).     Compare  Morse  on 

going  directly  to  the  biuiis  on  which  tne  award  Arbitration  (1872),  cc.  X  and  XXI. 
is  founded"';   and    admitted    the    arbitrator's  •  But,  as  with  jurors,  their  hearsay  admissions 

••  paper  of  reasons  for  his  award  ") ;  1868-1871,  will  not  suffice:  1891,  Whiteley  and  Roberts' 

Duke  of  Buccleuch  v.  Metropolitan  Board,  L.  R.  Arbitration,  1  Ch.  558,  567. 
8  Exch.  807,  314,  824,  827,  329  (damages  for  •  For  the  once  supposed  privilege  of  an  arbi- 

land  taken  ;  held  that  the  arbitrator's  testimony  trator  not  to  be  harassed  by  questions  as  to  his 

was  admissible  to  show  that  the  "sum  avnirded  award,  see  post,  §  2872. 
includes  an  amount  for  something  over  which  he         *  1889,  Phillips  v.  Marblehead,  148  Muo. 
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from  the  referee  (from  whose  rulings  an  appeal  may  lie),^  from  the  matter  in 
chancery,  and  from  the  officer  known  in  New  England  practice  as  auditor.  It 
is  sufficient  here  to  note  that  differences  of  function  and  procedure  may  pro- 
duce differences  of  result  in  the  application  of  the  Parol  Evidence  rule. 

B.  Grakd  Jury. 

1.    PilTilesed  CommTinlnationii  Rule. 

§  2360.  HlBtory  and  General  Principle.  That  the  proceedings  of  the  grand 
jury,  in  taking  testimony  and  in  deliberating,  must  be  held  in  privacy,  has 
been  the  customary  practice  from  early  times.  The  traditional  and  peculiar 
form  of  oath  administered  to  the  grand  jurors  testifies  to  this  : 


(« 


The  foreman,  by  himnelf,  lays  bis  band  on  ibe  book,  and  tbe  marsbal  administers  to 
bim  tbe  following  oatb :  '  My  lord,  or  sir  (as  tbe  foreman's  name  may  be),  you,  as  tbe  fore- 
man of  tbis  grand  inquest  for  tbe  body  of  tbe  county  of  A,  sball  diligently  inquire  and 
true  presentment  make  of  all  sucb  matters  and  tbings  as  sball  be  given  you  in  cbarge ; 
tbe  king's  counsel,  your  fellows*,  and  your  own,  you  sball  keep  secret ;  Ton  sball  present 
no  one  for  envy,  batred,  or  malice ;  but  you  sball  present  all  tbings  truly  as  tbey  come  to 
your  knowledge,  according  to  tbe  best  of  your  understanding :  So  belp  you  God.'  The 
rest  of  the  grand  jury,  by  three  at  a  Ume,  in  order,  are  sworn  in  tbe  following  manner : 
<  Tbe  same  oatb  which  your  foreman  bath  taken  on  his  part,  you  and  every  of  yon,  shall 
well  and  truly  observe  and  keep  on  your  part :   So  help  you  God.' "  ^ 

But  the  legal  privilege  of  the  jurors  to  hold  their  inquiries  and  deliberations 
in  secret  seems  not  to  have  been  established  until  a  comparatively  late  period. 
Under  the  last  Stuart,  attempts  were  frequently  made  to  control  the  verdicts 
of  petit  juries  in  political  causes,  —  though  in  this  respect  the  efforts  were 
rather  survivals  of  the  earlier  Tudor  and  Stuart  methods  than  original  inno- 
vations.^ As  a  part  of  this  general  effort,  the  control  of  the  grand  jury  of 
indictment,  by  requiring  the  publicity  of  their  proceedings,  was  also  attempted, 
and  for  the  time  successfully.  The  colloquy  on  this  notable  occasion  is  inter- 
esting as  expounding  the  reasons  which  were  then  advanced  to  justify  the 
grand  jury's  privacy  of  investigation: 

1681,  Earl  of  Shafteshury^s  Trial,  8  How.  St.  Tr.  759, 771 ;  Sir  F.  Withins  moved,  after 
tbe  cbarge  to  tbe  grand  jury,  that  tbe  evidence  be  heard  in  court ;  and  L.  C.  J.  Pember- 
ton  declared  that  he  would  grant  the  motion ;  the  jury  then  desired  to  have  a  copy  of  their 
oath,  which  was  given  them,  and  tbey  withdrew ;  after  returning  shortly,  the  following 
colloquy  ensued :  Foreman :  *'  My  lord  Chief  Justice,  it  is  the  opinion  of  the  jury  that 
they  ought  to  examine  tbe  witnesses  in  private,  and  it  hath  been  the  constant  practice  of 
our  ancestors  and  predecessors  to  do  it ;  and  tbey  insist  upon  it  as  their  right  to  examine 
in  private,  because  tbey  are  bound  to  keep  the  king^s  secrets,  which  they  cannot  do  if  it 
be  done  in  court"*;  L.  C.  J.  Pemberton:  *'  Look  ye,  gentlemen  of  the  jury,  it  may  very 

826,  830,  19  N*.  £.  547  (board  of  selectmen,  con-  to    prevent    the   enforcement  of  common-law 

demning  land).  judgments,  *' caused  them  to  be  called  by  the 

*  1899,  Story  v.  De  Armond,  179  111.  510,  58  poll,  and  perceiving  that  17  of  the  19  were  agreed 
N.  E.  990.  to  return  ignoramtts,  seemed  mach  offended,  and 

^  8  How.  St.  Tr.  771.  said  ...  he  would  have  a  more  sufficient  jury, 

*  In  1616,  L.  C.  J.  Coke,  when  the  grand  and  evidence  given  openly  at  the  bar  *'  (Camp- 
jury  did  not  satisfy  him  in  his  effort  to  indict  for  bell's  Lives  of  the  Chancellors,  II,  863). 
premunire  those  persons  who  went  to  Chancery 
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probably  be,  that  some  late  usage  has  brought  you  into  error  that  it  is  your  right;  but  it 
is  not  your  right  in  truth.  •  .  .  What  you  say  concerning  keeping  your  counsels,  that  is 
qjaito  of  another  nature,  that  is,  your  debates,  and  those  things,  there  you  shall  be  in  pri- 
vate, for  to  consider  of  what  you  "hear  publicly.  But  certainly  it  is  the  best  way,  both  for 
the  king,  and  for  you,  that  there  should,  in  a  case  of  this  nature,  be  an  open  and  plain 
examination  of  the  witnesses,  that  all  the  world  may  see  what  they  say  ";  Foreman :  "  My 
lord,  if  your  lordship  pleases,  I  must  beg  your  lordship's  pardon,  if  I  mistake  in  anything, 
it  is  contrary  to  the  sense  of  what  the  jury  apprehend.  First,  they  apprehend  that  the 
very  words  of  the  oath  doth  bind  them,  it  says,  *  That  they  shall  keep  the  counsers,  and 
their  own  secrets : '  Now,  my  lord,  there  can  be  no  secret  in  public ;  the  very  intimation 
of  that  doth  imply,  that  the  examination  should  be  secret;  besides,  my  lord,  I  beg  your 
lordship's  pardon  if  we  mistake,  we  do  not  understand  anything  of  law  ";  Mr.  Papillon  [a 
juror] :  "  If  it  be  the  ancient  custom  of  the  kingdom  to  examine  in  private,  then  there  is 
aomething  maybe  very  prejudicial  to  the  king  in  this  public  examination ;  for  sometimes 
in  examining  witnesses  in  private,  there  come  to  be  discovered  some  persons  guilty  of 
treason,  and  misprision  of  treason,  that  were  not  known,  nor  thought  on  before.  Then 
the  jury  sends  down  to  the  court,  and  gives  them  intimation,  and  these  men  are  presently 
eecured ;  whereas,  my  lord,  in  case  they  be  examined  in  open  court  publicly,  then  pres- 
ently there  is  intimation  given  and  these  men  are  gone  away.  Another  thing  that  may 
be  prejudicial  to  the  king,  is,  that  all  the  evidences  here,  will  be  foreknown  before  they 
oome  to  the  main  trial  upon  issue  by  the  petty  jury;  then  if  there  be  not  a  very  great  deal 
of  care,  these  witnesses  may  be  confronted  by  raising  up  witnesses  to  prejudice  them,  as 
in  some  cases  it  has  been.  Then  besides,  the  jury  do  apprehend,  that  in  private  they  are 
more  free  to  examine  things  in  particular,  for  the  satisfying  their  own  consciences,  and 
that  without  favour  or  affection ;  and  we  hope  we  shall  do  our  duty ; "  L.  C.  J.  Pemberton: 
**  The  king's  counsel  have  examined  whether  he  hath  cause  to  accuse  these  persons,  or  not; 
And,  gentlemen,  they  understand  very  well,  that  it  will  be  no  prejudice  to  the  king  to  have 
the  evidence  heard  openly  in  court;  or  else  the  king  would  never  desire  it;"  Foreman : 
**  My  lord,  the  gentlemen  of  the  jury  desire  that  it  may  be  recorded,  that  we  insisted  upon 
it  as  our  right ;  but  if  the  Court  overrule,  we  must  submit  to  it." 

• 

This  attempt  was  never  repeated,  and  the  investigations  of  grand  jurors  were 
thereafter  invariably  made  in  privacy.  But,  owing  perhaps  to  this  ruling 
and  to  the  earlier  uncertainty  of  the  law,  the  inviolability  of  the  proceed- 
ings, when  their  disclosure  was  sought  upon  some  later  occasion,  appears  to 
have  remained  without  defined  limits  in  English  precedents  for  a  century  or 
more.^  At  some  early  period  in  our  own  practice,  the  principle  received  a 
tacit  though  firm  acceptance.    In  most  of  the  statutes  regulating  criminal 


s  1613,  Scarlet's  Case,  12  Co.  98  (indictment 
for  fraudulently  procuring  himself  to  be  sworn 
on  the  jury  with  malicious  intent  to  indict  in- 
nocent men ;  it  appeared  that  the  judges  had 
discovered  the  fraud  through  noticing  the  num- 
ber of  "  honest  men  "  indicted  and  demanding 
then  of  the  jurors  on  what  testimony  they  bad 
proceeded  ;    whereon    Scarlet's    testimony    ap- 

g tared  to  have  been  the  foundation) ;  1641, 
r.  Micklethwart's  Case,  Clayt.  84,  pi.  140 
<**The  judge  would  not  suffer  a  grand  juryman 
to  be  produced  as  a  witness  to  swear  what  was 
given  in  evidence  to  them,  because  he  ia  sworn 
not  to  reveal  the  secrets  of  his  oomnanions. 
See,  if  a  witness  is  auestioned  for  a  false  oath 
to  the  grand  jury,  now  it  shall  be  proved  if 
some  of  the  jury  be  not  sworn  in  snch  case  ") ; 
1641,  ^ass.  Body  of  Liberties  (Whitmore's  ed.), 


§  61  ("  No  magestrate,  juror,  officer,  or  other 
man,  shall  be  TOund  to  informe  present  or  re- 
veale  any  private  crim  or  offence,  wherein  there 
is  no  penll  or  danger  to  this  plantation  or  any 
member  thereof,  when  any  necessarie  tye  of 
conscience  binds  him  to  secresie  grounded  upon 
the  word  of  Ood,  unlesse  it  be  in  case  of  testi- 
mony lawfully  required  "  ;  repeated  in  the  re- 
visions of  1660  and  1672,  under  "Jurors"); 
1817,  Watson's  Trial,  32  How.  St.  Tr.  107 
(Mr.  Solicitor-General  :  "  My  lord,  I  appre- 
hend it  is  not  competent  for  my  learned  friend 
to  ask  him  what  he  deposed  before  the  srand 
jury";  Mr.  Wetherell :  **I  ask  him  only  to 
facts,  —  the  day  of  his  attendance,  and  whether 
he  produced  the  note  [of  the  speeches]  "  ;  Ellen- 
borough,  L.  C.  J. :  '*0n  that  subject  I  have  a 
considerable  doubt "). 
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procedure  it  was  recognized ;  though  the  statement  of  its  limitatious  is  found 
to  have  various  phrasings.^ 


*  Tbe  foUowing  list  does  not  indade  ftatntes 
which  merely  prescribe  that  the  jurors  most 
keep  secret  uieir  proceedings,  fortnose  do  not 
have  direct  bearing  on  the  rme  of  eridence ;  nor 
the  statotes  provicung  that  the  joror  "  shall  not 
be  aoestioned  for  anything  he  may  say  "  during 
delioenUion,  for  those  refer  to  a  civil  or  criminal 
liability  for  his  utterances:  Ala.  Code  1897, 
I  4805  (a  grand  juror  may  testify  that  a  witness 
privileged  against  prosecution  for  an  offence  tes- 
tified to  before  the  grand  jury  has  so  testiBed) ; 
Alaaka  C.  Cr.  P.  1900,  f  27  (like  Or.  Annot  C. 
1892,  f  1257) ;  Ariz.  P.  C.  1887,  §  1418  (grand 
juror  may  be  examined  to  a  witness*  testimony 
to  ascertain  '*  whether  it  is  consistent  with  that 
given  by  the  witness  before  the  court,"  or  on 
the  charge  of  a  witness'  peijury) ;  Ark,  Stats. 
1894,  S  2055  (disclosure  compellable  of  the  tes- 
timony of  an  examined  witness  "for  the  purpose 
of  ascertaining  its  oonsistencv  with  the  testimony 
given  by  the  witness  on  trial "  or  on  a  chaige  of 
the  witness'  perjuir) ;  Cal.  P.  0.  1872,  S  926 
(''Every  memoer  of  the  grand  jury  must  keep 
secret  whatever  he  himself  or  any  other  ffrand 
juror  may  have  said  or  in  what  manner  ne  or 
any  other  grand  juror  may  have  voted  on  a  mat- 
ter before  Uiem ;  but  may,  however,  be  required 
by  any  Court  to  disclose  the  testimony  of  a  wit- 
ness examined  before  the  grand  jury,  for  the 
purpose  of  ascertaining  whether  it  is  consistent 
with  that  given  by  the  witness  before  the  Qoxxrt 
or  to  disclose  the  testimony  given  before  them 
by  any  person  upon  a  chaige  against  such  per- 
son for  peijury  in  giving  his  testimony  or  upon 
trial  therefor  ^') ;  Flo.  Rev.  St.  1892,  §  2813  (a 
f[rand  juror  is  not  allowed  ''to  state  or  testify 
lu  any  court  in  what  manner  he  or  any  other 
member  of  the  jury  voted  on  any  question  before 
them,  or  what  opinion  was  expressed  by  any 
juror  in  relation  to  such  question  *') ;  §  2814  (a 
grand  juror  is  compellable  to  testify  whether  a 
witness'  testimony  "  is  consistent  with  or  differ- 
ent from  the  evidence  given  by  such  witness  be- 
fore such  court,"  and  also  to  disclose  testimony 
on  a  chaige  of  perjury) ;  Ocb,  Code  1895,  §  5198, 
par.  3,  §5199  (communications  "among  grand 
jurors,"    excluded,    but    they    "shall    disclose 
everything  which  occurs  in  their  service,  when- 
ever it  becomes  necessary  ") ;  IlL  Rev.  St.  1874, 
c.  88,  §  412  ("  No  grand  juror  or  officer  of  the 
court  or  other  person  shall  disclose  that  an  in- 
dictment for  felony  is  found  or  about  to  be  found 
a^inst  any  person  not  in  custody  or  under  re- 
cognizance,  except  by  issuing  process  for  his 
arrest,  until  he  is  arrested  ;  nor  shall  any  grand 
juror  state  how  any  member  of  the  jury  voted  or 
what  opinion  he  expressed  on  any  question  be- 
fore them");   Ind.  Rev.  St.   1897,  §  1754  (a 
grand  juror  may  be  required  to  disclose  a  wit- 
ness' testimony  "  for  the  purpose  of  ascertaining 
whether  it  is  consistent  with  that  given  by  the 
witness  before  the  court,"  or  on  bis  trial  for 
peijuir) ;  la.  Code  1897,  §  5267  ("  Every  mem- 
oer of  the  grand  jury  must  keep  secret  the  pro- 
ceedings of  that  body  and  the  testimony  given 


before  it,  except  as  pnmded  in  the  next  sectum, 
nor  shall  any  grand  juror  or  officer  of  the  court 
diacloae  the  fact  that  an  indictment  for  a  felony 
has  been  found  against  a  person  not  in  custody 
or  under  bail,  otherwise  than  by  presenting  the 
same  in  court  or  iasuing  or  executing  process 
thereon,  until  such  person  has  been  arrested  ")  ; 
I  5268  (disclosure  of  a  witness'  testimony  may 
be  made  to  ascertain  its  consistency  or  to  prove 
peijury);  {  ^^^  ("No  grand  juror  ahsil  be 
questioned  for  anything  he  may  say  or  any  vote 
he  may  give  in  the  grand-jury  room  relative  to 
a  matter  legally  pending  before  it,"  except  for 
perjury);  Kan.  Gen.  St.  1897,  c  102,  {§110, 
111  (a  grand  juror  shall  not  disclose  the  evi- 
dence or  name  of  a  witness  except  when  lawfully 
required  as  a  witness ;  he  may  be  required  to 
testify  whether  testimony  of  an  examined  witness 
"is  consistent  with  or  different  firom  the  evi- 
dence given  by  such  witness  before  such  court,'* 
and  to  disclose  such  testimony  on  a  chaige  of  per- 
jury); §  112  (he  is  not  obUged  or  allowea  to 
disclose  the  vote  or  expressed  opinion  of  any 
grand  juror) ;  St.  1901,  c  283  (no  person  shall 
disclose  any  evidence  or  witness*  name,  in  an 
inanisition  in  liquor  cases,  "except  when  law* 
fuliy  reanired  to  testify  as  a  witness  in  relation 
thereto, '  until  the  person  charged  has  been  ar- 
rested) ;  Ky.  C.  Cr.  P.  1895,  §  118  (similar  to 
Tenn.  OqAa  §  7043) ;  La.  Rev.  L.  1897,  S  2141 
(a  grand  juror  may  testify  to  another's  neglect 
of  duty) ;  C.  Pr.  1894,  §{  530,  531  (the  vote  of 
a  sick  or  deceased  juror  after  a4Joumment  may 
be  ascertained  by  the  testimony  of  himself  or 
another  juror) ;  Me.  Pub.  St  1883,  c.  134,  |  S 
(no  grand  juror  or  court  officer  shall  disclose  an 
indictment  UDtil  after  arrest,  "nor  shall  any 
grand  juror  state  how  any  member  of  the  jury 
voted,  or  what  opinion  he  expressed,  on  any 
question  before  them  ") ;  Man.  Pub.  St.  1882» 
c.  213,  §  18,  Rev.  L.  1902,  c.  218,  §  13  (a  grand 
juror  is  not  allowed  to  state  "in  what  manner 
he  or  any  other  member  of  the  jury  voted  "  or 
"  what  opinion  was  expressed  in  relation  to  such 
question  before  them) ;  Mich.  Comp.  L.  1897, 
§  11887  (a  grand  juror  may  be  required  to  testify 
"  whether  the  testimony  of  a  witness  examined 
before  such  jury  is  consistent  with  or  different 
from  the  evidence  given  by  such  witness  before 
such  court,"  and  also  his  testimony  on  a  charge 
of  peijury  therein  ;  but  not  to  disclose  the  vote 
or  expression  of  opinion  of  any  juror) ;  Minn. 
Gen.  St.  1894,  §  7216  (may  be  required  by  Court 
to  disclose  testimony  "fSor  the  purpose  of  as- 
certaining whether  it  is  consistent  with  that 
given  by  the  witnesses  before  the  court,"  or  on 
a  peijury  charge) ;  Min.  Annot.  Code  1892, 
§  2381  (a  grand  juror,  "except  when  called  as  a 
witness  in  court,"  ^lall  not  disclose  the  pro- 
ceedings ;  "nor  shall  any  grand  juror  disclosa 
the  name  or  testimony  of  any  witness  who  has 
been  before  it ") ;  Mo.  Rev.  St.  1899,  {  2506 
(grand  juror  compellable  to  disclose  whether 
a  witness'  testimony  ' '  is  consistent  with  or  differ* 
eut  from  the  evidence  given  by  such  witoMB 
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What  those  limitations  ought  to  be  must  depend  upon  the  reasons  for  the 
principle ;  and  these  reasons  find  exposition  in  the  following  passages  : 

1846,  Ruffiuj  C.  J.,  in  State  t.  Braughton^  7  Ired.  96 :  ^  By  the  policy  of  the  law,  grand 
juries  act  in  secret ;  and,  with  a  view  of  sustaining  that  policy,  it  is  prescribed  that  a 
grand  juror  shall,  amongst  other  things,  swear,  that  '  the  State's  oounsel,  your  fellows', 
and  your  own,  you  shall  keep  secret.*  The  whole  sense  in  which  those  words  are  to  be 
received,  or  the  duration  of  the  secrecy  imposed,  we  do  not  find  accurately  stated  by  any 
ancient  writer  on  the  common  law.  There  are  some  reasons  for  the  rule,  which  are  obvi- 
ous enough ;  and  as  far  as  the  public  interests  can  be  subserved  by  it,  the  secrecy  ought 
to  be  kept,  not  only  while  the  grand  jury  continues  empanelled,  but  it  ought  also  to  be 
subsequently  observed.  The  principal  ground  of  policy  is,  no  doubt,  to  inspire  the 
jurors  with  a  confidence  of  security  in  the  discharge  of  their  responsible  duties,  so  that 
they  may  deliberate  and  decide  without  an  apprehension  of  any  detriment  from  an 
accused  or  any  other  person,  but  be  free  Hrue  presentment  to  make.'  Therefore  it  is 
clear,  that  at  no  time  nor  upon  any  occasion  ought  a  grand  juror  to  make  known  who 
concurred  in  or  opposed  the  presentment ;  as  the  power  to  do  so  would  or  might  in  some 
degree  impair  that  perfect  freedom  from  external  bias,  which  a  grand  juror  ought  to  feel. 
It  is  probable,  likewise,  that  another  ground  is,  that  it  might  lead  to  the  escape  of  crim- 
inals, if  their  friends  or  others  on  the  grand  jury  were  at  liberty  to  make  known  the 
institution  and  progress  of  an  inquisition  into  their  guilt.  But  as  that  reason  can 
operate  only  while  the  accused  is  at  large,  it  would  seem,  that,  as  far  as  the  rule  depends 
on  that,  it  would  not  be  obligatory  after  his  arrest.  We  think,  too,  that,  in  furtherance 
of  justice,  the  law  may  have  intended  to  forbid  a  grand  juror  from  giving  aid  to  one 
indicted,  and  thus  found  to  be  probably  guilty,  in  his  efforts  to  defeat  the  prosecution, 
by  publishing  the  evidence  before  the  grand  jury,  and  thus  enabling  him  to  counteract 
it,  perhaps  by  foul  means,  after  he  knew  where  the  case  pinched.  That  would  be  betray- 
ing *  the  State's  counsel,'  which  is  necessarily  opened  to  the  grand  jury.  But  that  is  the 
immunity  of  the  public,  and  not  the  privilege  of  the  witness;  and,  therefore,  it  would 
seem  that  the  rule  should  create  an  obligation  on  the  conscience  of  the  juror  and  be 

before  sach  court,"  or  to  disclose  testimony  on  your  fellows',  and  yoar  own,  you  shall  keep 

charge  of  peijury) ;  §  2507  (a  grand  juror  is  not  secret,  unless  yon  are  rec[nired  to  disclose  the 

oompellable  nor  allowable  to  disclose  votes  or  same  in  the  course  of  a  judicial  proceeding  in 

opinions  expressed) ;  MonL  P.  C.  1895,  §  1789  which  the  truth  or  falsity  of  evidence  given  in 

(Uke  Gal.  P.  C.  §  926) ;  Nev,  Gen.  St.  1885,  the  grand-jury  room  in  a  criminal  case  shall  be 

§  4095  (Uke  Cal.  P.  0.  §  926) ;  N.  M,  Comp.  L.  under  investisnition  ") ;    Utah  Rev.   St.    1898, 

1897,  §  988  (a  grand  juror  may  be  reonired  to  §  4721  (like  Gal.   P.  G.  §  926) ;   Wash,  G.  & 

discloae  testimony  to  ascertain  ''whether  it  is  Stats.  1897,  §6820  (''No  grand-jury  juror  shall 

consistent  with  uiat  given  before  them,  by  any  be  allowed  to  state  or  to  testify  in  any  court  in 

other  person,  upon  a  charge  against  him  for  what  manner  he  or  any  member  of  the  jury 

peijury,  or  in  giving  his  testimony,  or  upon  his  voted  on  any  question  before  them,  or  what 

trial  thereof");  N,  Y.  G.  Gr.  P.  1881,  §  266  opinion  was  expressed  by  any  juror  in  relation 

(disclosure  is  compellable  of  the  testimony  be-  to  such  question,  or  what  question  was  before 

fore  grand  jury,  to  ascertain  its  consistency  with  them  ") ;  Wis,  Stats.  1898,  |  2558  (no  grand 

testimony  in  court  or  to  prove  peijury  of  the  juror  or  court  officer  shall  disclose  an  indict' 

witness) ;  y,  D,  Rev.  G.  1895,  §§  8021,  8022  ment  before   arrest,   if   the  Gourt  so  order) ; 

(like  Cal.    P.  G.    §  926);   Oh.  Rev.  St  1898,  §  2554  ("No  pand  juror  shall  be  allowed  to 

§  7205  (a  grand  juror  is  not  to  testify  to  the  state  or  testify  m  any  court  in  what  manner  he 

tenor  of  vote  or  expression  of  opinion  of  any  or  any  other  member  of  the  jury  voted  on  any 

juror) ;   Okl.  Stats.  1893,  §f  5057,  5058  (like  question  before  them,  or  what  opinion  was  ex- 
Cal.  P.  G.  §  926) ;  Or.  Annot  G.  1892,  §  1257 
(substantially  like  Cal.  P.  G.  S  926,  beginning 


pressed  by  any  juror  in  relation  to  such  ques- 
tion ") ;  §  2555  (grand  jurors  "  mav  be  required 
by  any  Court  to  testify  whether  tne  testimony 


at  "may  be  required,"  etc.);  S.  D,  Stats.  1899,  by  any  Court  to  testify  whether  the  testimony 

§§  8482,  8483  (like  Cal.  P.  C.  f  926) ;  Tenn,  of  a  witness  examined  before  such  jury  is  con- 

Code  1896,  §  7043  (a  grand  juror  may  be  exam-  sistent  with  or  different  from   the  testimony 

ined  as  to  a  witness'  testimony  to  "ascertain  given  before  them  by  any  person  upon  a  com- 

whether  it  is  consistent "  with  his  testimony  at  plaint  against  such  person  for  perjury  or  upon 

trial,  or  to  prove  testimony  charged  as  per-  nis  trial  for  such  offense");  Wyo.    Rev.   St 

jured) ;  Tex,  G.  Gr.  P.  1895,  §  404  (the  grand  1887,  f  8234  (Uke  Oh.  Rev.  St.  §  7205). 
juror's  oath  is  to  be:    "The  State's  counsel, 
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enforced  bj  a  Coiiit»  when  the  public  jostiee  may  be  adyanced  by  it,  and  that  it  cannot 
be  urged  by  the  witness  himself,  when  it  would  defeat  justice,  and  thus  encourage  wit- 
nesses before  that  body  to  commit  perjury,  by  false  statements  or  the  suppression  of  the 
truth.  For  it  is  obTious,  that  if  grand  jurors  are,  through  all  time  and  to  all  purposes, 
prohibited  from  disclosing  and  proving  the  testimony  of  witnesses  before  tbem,  there  is 
a  perfect  exemption  from  temporal  penalties  of  perjury  before  a  grand  jury.  The  conse- 
quences of  such  a  doctrine  would  be  alarming  ;  for,  besides  the  danger  of  tempting  the 
witnesses  to  commit  so  great  a  crime  without  the  fear  of  punishment,  grand  jurors  would 
have  no  credible  evidence  on  which  to  act,  on  the  one  hand,  and  the  citizen,  on  the  other, 
would  be  deprived  of  one  of  his  most  boasted  and  valuable  protections  against  arbitrary 
accusations  and  arrests.  It  would  be  extraordinary  were  witnesses  thus  enabled  to  per- 
jure themselves  without  responsibility." 

1849,  Thacher,  J.,  in  Sands  v.  Robinson,  12  Sm.  &  M.  704,  710 :  *"  It  would  certadnly  be 
a  great  breach  of  duty  for  a  grand  juror,  while  the  inquest  was  in  session,  to  disclose  the 
business  of  that  body,  by  means  whereof  persons  accused  and  not  yet  arrested,  might  make 
their  escape,  or  take  other  measures  to  defeat  the  course  of  public  justice.  Indeed,  in  a 
certain  state  of  case,  a  grand  juror  might  thereby  render  himself  liable  to  a  criminal  charge 
as  an  accessory,  after  the  fact,  in  the  commission  of  a  crime.  So,  as  many  charges  are 
confided  to  that  body  against  individuals,  which,  for  want  of  sufficient  proof,  or  from 
want  of  foundation  in  fact,  do  not  mature  to  a  presentment  or  indictment,  common  pru- 
dence and  charity,  and  a  regard  for  the  peace  of  society,  and  innocent  men*8  reputations, 
imperatively  should  close  the  mouths  of  grand  jurors,  as  to  their  proceedings,  after  the 
expiration  of  their  session.  It  is  the  interest  of  all  good  citizens  to  observe  this  rule, 
in  order  to  secure  freedom  of  deliberation  and  opinion,  which  would  be  to  a  great  extent 
impaired  if  the  occurrences  of  a  session  were  afterwards  made  the  subject  of  comment 
and  loose  and  malicious  conversation.  Indeed,  thus  a  grand  juror  might  well  subject 
himself  to  an  action  of  slander.  But  the  policy  of  the  law  was  never  designed  to  injure 
or  puoish  the  innocent,  or  to  obstruct  the  course  of  justice ;  nor  can  that  rule  be  upheld, 
by  which  a  grand-jury  room  shall  be  converted  into  an  occasion  for  the  safe  and  irre- 
sponsible utterance  of  false  and  malicious  slander  against  upright  and  honorable  citizens. 
Hence  it  will  be  seen  that  so  much  depends  upon  time  and  circumstances,  that  the  com- 
petency of  a  grand  juror  to  testify  is  peculiarly  a  matter  of  discretion  with  the  Court  to 
discriminate  as  to  it." 

1858,  BigeloWf  J.,  in  Com.  v.  Mead,  12  Gray  167:  *'The  reasons  on  which  the  sanction 
of  secrecy  which  the  common  law  gives  to  proceedings  before  grand  juries  is  founded  are 
said  in  the  books  to  be  threefold.  One  is  that  the  utmost  freedom  of  disclosure  of  alleged 
crimes  and  offences  by  prosecutors  may  be  secured.  A  second  is  that  perjury  and  subor- 
nation of  perjury  may  be  prevented  by  withholding  the  knowledge  of  facts  testified  to 
before  the  grand  jury,  which,  if  known,  it  would  be  for  the  interest  of  the  accused  or' 
their  confederates  to  attempt  to  disprove  by  procuring  false  testimony.  The  third  is  to 
conceal  the  fact  that  an  indictment  is  found  against  a  party,  in  order  to  avoid  the  danger 
that  he  may  escape  and  elude  arrest  upon  it,  before  the  presentment  is  made.''  * 

These  reasons  are  obviously  fourfold  in  their  bearing,  (a)  The  grand  jurors 
themselves  are  to  be  secured  in  freedom  from  the  apprehension  that  their 
opinions  and  votes  may  be  subsequently  disclosed  by  compulsion,  (b)  The 
complainants  and  the  witnesses  summoned  are  to  be  secured  in  freedom 
from  the  apprehension  that  their  testimony  may  be  subsequently  disclosed  by 
compulsion,  and  this  in  order  that  the  State  may  secure  willing  witnesses. 
(c)  The  guilty  accused  is  not  to  be  provided  with  such  clues  as  will  enable 

*  For  another  exposition  of  the  reasons  for     ^C|Port   to   the   Code  of   Criminal    Procedure 
secrecy,  see  Edward  Livingston's  Introductory     (WorkSi  ed.  1872,  I,  370}. 

8312 


«S  2346-2364]  GRAjS^D  JURORS.  !  2361 

him  tx>  flee  from  axrest  or  to  suborn  false  testimony  or  tamper  with  witnesses. 
{d)  The  innocent  accused,  who  is  charged  by  complaint  before  the  jury,  but 
is  exonerated  by  their  refusal  to  indict,  is  entitled  to  be  protected  from  the 
compulsory  disclosure  of  the  fact  that  he  has  been  groundlessly  accused. 

Of  these  four  classes  of  reasons,  the  third  and  the  fourth  disappear  practi- 
cally from  consideration  as  a  ground  of  privilege  for  witnesses,  (c)  The  third 
disappears,  in  regard  to  the  accused's  opportunity  of  escape,  as  soon  as  he 
either  escapes  or  is  arrested,  and  cannot  therefore  have  any  bearing  upon 
later  stages  of  the  proceeding.  It  affects  merely  the  grand  jurors'  obliga- 
tion not  to  give  extrajudicial  information  between  the  times  of  their  session 
and  of  the  arrest.  This  reason  also  disappears,  in  regard  to  the  accused's 
opportunity  of  tampering  with  the  witnesses  or  suborning  others  in  defence, 
as  soon  as  the  indictment  is  returned ;  for  the  indictment  must  bear  the 
witnesses'  names  indorsed.  Modern  criminal  procedure  disregards  the  dan- 
ger of  subornation,  and  acknowledges  that  the  accused  is  in  fairness  entitled 
to  know  before  trial  who  are  to  be  the  witnesses  against  him  {anU,  §§  1850- 
1854).  (d)  The  fourth  reason  aims  chiefly  to  prohibit  the  grand  juror's 
extrajudicial  disclosure  of  the  details  of  the  charges  against  persons  found 
innocent.  It  can  have  little  or  no  application  to  compulsory  disclosure  in 
court;  first,  because  the  bill  is  returned  "ignoramus-'  or  "not  found,"  and 
thus  the  fact  of  the  charge  is  necessarily  published  upon  the  records,  and, 
secondly,  because  the  only  mode  in  which  such  a  disclosure  would  practi- 
cally be  relevant  would  be  an  attempt  to  impeach  a  witness  who  testifies  to 
the  person's  innocence  by  his  former  testimony  before  the  grand  jury  to  the 
person's  guUt,  and  this  implies  that  the  person's  doings  have  become  so  far 
a  relevant  matter  of  public  investigation  that  it  would  be  vain  to  secure  any 
further  technical  privacy  for  the  charges. 

Thus  the  only  reasons  which  remain  as  the  possible  foundation  of  any 
privilege  in  subsequent  testimony  are  the  first  and  the  second.  The  effect 
of  these  may  now  be  examined. 

§  2361.  (a)  Privilege  of  Grand  Jurors;  Secrecy  of  Vote  and  Opinion. 
The  necessity  for  securing  to  the  grand  jurors  an  absolute  freedom  of  delib- 
eration and  decision,  immune  from  apprehensions  of  injury  from  the  persons 
charged  by  them,  demands  a  guarantee  that  by  no  legal  process  will  the  dis- 
closure of  their  votes  and  expressions  of  opinion  in  the  jury  room  be  com- 
pelled.^ This  rests  upon  precisely  the  same  footing  as  the  privilege  of  petit 
jurors  (antey  §  2346)  or  that  of  husband  and  wife  (ante,  §  2332).  It  forbids 
that  any  grand  juror  shall  be  compelled  to  disclose^  his  own  utterances  or 
permitted  to  disclose  the  utterances  of  his  fellows.  On  principle,  this  priv- 
ilege, like  all  others  (ante,  §  2196),  may  be  waived  by  the  person  entitled  to 
it.  In  practice,  the  privilege  has  little  occasion  to  be  exercised,  because  the 
utterances  protected  by  it  can  seldom  be  relevant  upon  any  issue. 

^  18S4,  Sx  parte  Sontag,  64  Cal.  625,  2  Pac.     oring  to  have  the  appellee  indicted  for  peijary) ; 
402  ;  1870,  Elbin  v.  Wilson,  88  Md.  135,  144     1879,  Gordon  v.  Cfom.,  92  Pa.  216,  220  (votes 
(witness  not  allowed  to  be  impeached  by  nues-     may  not  be  disclosed), 
tions  as  to  his  conduct  as  grand  juror  in  enoeav- 
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§  2362.    (h)  PifTflaee  of  WttaeMes  bof ore  Onad  Jvy ;  Ommnl  TOatdplm, 

The  witnesses  and  complainants  appealing  before  the  grand  jniy  must  be 
guaranteed  temporarily  against  compolsorj  disclosoie  of  their  testimony  and 
complaints,  because  otherwise  the  State  oonld  not  expect  to  secoie  ample 
quantity  of  evidence  for  the  information  of  the  grand  jury.  The  secrecy  is 
the  State's  inducement  for  obtaining  testimony.  The  policy  is  analogous  to 
that  of  the  privilege  for  informers  in  general  {post,  §  2314}.  The  privilege, 
therefore,  is  not  the  grand  juror^s ;  for  he  is  merely  an  indifferent  mouth- 
piece of  the  disclosure.  Nor  is  it  the  State's;  for  the  State's  interest  is 
merely  the  motive  for  constituting  the  privil^e.  The  theory  of  the  privilege 
is  that  the  witness  is  guaranteed  against  compulsory  disclosure;  the  privilege 
must  therefore  be  that  of  the  witness,  and  rests  upon  his  oonsenL 

But  obviously  the  secrecy  that  is  guaranteed  is  only  temporary  and  pro* 
visional  Permanent  secrecy  would  be  more  than  is  necessary  to  render  the 
witness  willing.  Moreover,  it  would  go  too  far  by  creating  an  opportunity 
for  abuse;  since  a  corrupt  witness  would  be  able  to  utilise  it  for  perjured 
charges.    This  much  is  now  universally  conceded: 

1858,  Bigelow^  J.,  in  Com,  ▼.  Mead^  12  Gray  167:  **  But  when  these  pmposea  [as  above 
quoted]  are  acoompliBbed,  the  neoesBity  and  expediency  of  retaining  the  seal  of  secrecy 
are  at  an  end.  Ceuanie  ratione,  ces$at  regwUa.  After  the  indictment  is  foond  and  pre- 
sented, and  the  accused  is  held  to  answer  and  the  trial  before  the  ti  averse  jury  is  b^^on, 
all  the  facts  relative  to  the  crime  charged  and  its  prosecution  are  necessarily  <^)aied, 
and  no  harm  can  arise  to  the  cause  of  pablic  jostioe  by  no  longer  withholding  facts  ma- 
terial and  relevant  to  the  issue,  merely  because  their  disclosure  may  lead  to  the  develop- 
ment of  some  part  of  the  proceedings  before  the  grand  jury.  On  the  contrary,  great 
hardship  and  injustice  might  often  be  occasioned  by  depriving  a  party  of  important  evi- 
dence, essential  to  his  defence,  by  enforcing  a  rule  of  exclusion,  having  its  origin  and 
foundation  in  public  policy,  after  the  reasons  on  which  this  rule  is  based  have  ceased  to 
exist.  The  case  at  bar  furnishes  a  good  illustration  of  the  truth  of  this  remark.  No 
possible  injury  to  the  interests  or  rights  of  the  government  that  we  can  see  oonld  hi^ypen 
by  a  disclosure  of  the  testimony  given  by  the  witness  before  the  grand  jury.  .  .  .  On  the 
other  hand,  it  is  clear  that  the  rights  of  the  accused  might  be  greatiy  affected  and  his 
peril  much  increased,  if  he  can  be  shut  out  from  showing  the  fact  that  an  important  wit- 
ness against  him  is  unworthy  of  credit,  or  that  his  testimony  before  the  jury  of  trials  is 
to  be  taken  with  great  caution  and  doubt,  because  on  a  previous  occasion,  when  called  to 
testify  on  oath,  he  had  given  a  different  account  of  the  same  transaction  &om  that  which 
he  has  stated  in  bis  evidence  at  the  trial." 

1893,  McSherry,  J.,  in  Izer  v.  State,  77  Md.  110,  26  Ati.  282 :  **  If  witnesses  who  testify 
falsely  before  the  grand  jury  are  free  from  all  the  penalties  of  perjury  merely  because  of 
the  juror's  oath  of  secrecy,  the  object  designed  to  be  effected  by  tiiat  clause  of  his  oath 
would  be  perverted,  and  a  measure  intended  to  promote  the  public  welfare  would  be 
transformed  into  a  means  to  defeat  the  ends  of  justice.  The  law  does  not  permit  the 
obligation  of  secrecy  which  has  been  imposed  for  one  purpose  to  be  availed  of  for  a 
totally  different  one.  The  grand  juror's  oath  of  secrecy  cannot,  therefore^  be  interposed 
to  obstruct  the  administration  of  justice." 

But  what  are  the  limits  of  this  temporary  secrecy  ?  The  answer  is,  on 
principle,  that  it  ceases  when  the  grand  jury  has  finished  its  duties  and  has 
either  indicted  or  discharged  the  persons  accused.     (1)  Supposing  the  grand 
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jury  to  indict  J.  S.  on  Doe's  testimony,  it  is  plain  that  secrecy  is  no  longer  of 
any  avail,  for  Doe  will  be  summoned  as  a  witness  at  the  trial  and  will  be 
compellable  to  testify.  If  he  tells  the  truth,  and  the  truth  is  the  same  as  he 
testified  before  the  grand  jury,  the  disclosure  of  the  former  testimony  cannot 
possibly  bring  to  him  any  harm  (in  the' shape  of  corporal  injury  or  personal 
ill-will)  which  his  testimony  on  the  open  trial  does  not  equally  tend  to  pro- 
duce. If,  on  the  other  hand,  he  now  testifies  falsely,  or  if  he  testifies  truly 
but  formerly  falsely,  he  is  in  no  way  a  person  who  ought  to  have  any  privi- 
lege. The  privilege  therefore  has  no  longer  any  reason  to  exist.  (2)  Sup- 
posing, on  the  contrary,  that  the  grand  jury,  after  hearing  Doe's  testimony, 
nevertheless  discharge  J.  S.,  there  may  now  be  a  motive  for  Doe  to  desire 
secrecy,  —  as  when  on  a  subsequent  trial  it  is  desired  to  impeach  Doe  as  a 
^witness  by  showing  his  biassed  utterances  against  J.  S.  before  the  grand 
jury.  But  here  the' privilege  ought  also  to  cease,  for  another  reason,  namely, 
that  the  chance  that  such  a  disclosure  will  be  called  for  is  too  small  a  con- 
tingency to  have  any  eflfect  a  priori  in  rendering  Doe  unwilling  to  make 
complaint  or  give  testimony  before  the  grand  jury.  Doe  naturally  will  have 
expected  that  J.  S.  would  be  indicted.  Moreover,  when  Doe  is  summoned 
on  a  civil  trial  involving  the  same  matters  as  the  criminal  chaige,  and  it  is 
desired  to  impeach  him  by  his  former  testimony,  all  motive  for  secrecy  ends, 
for  the  same  reasons  noted  in  par.  (1),  supra.  Furthermore,  in  the  other 
rare  contingencies  in  which  his  testimony  before  the  grand  jury  might  be- 
come relevant  {post,  §  2363,  par.  2),  justice  requires  in  any  case  that  Doe 
should  not  be  exempted  from  disclosure. 

There  remain,  therefore,  on  principle,  no  cases  at  all  in  which,  after  the 
grand  jury's  functions  are  ended,  the  privilege  of  the  witnesses  not  to  have 
their  testimony  disclosed  should  be  deemed  to  continue.  This  is,  in  effect, 
the  law  {IS  generally  accepted  to-day.  It  is,  however,  not  usually  stated  in 
such  a  broad  form.  The  common  phrase  is  that  disclosure  may  be  required 
"  whenever  it  becomes  necessary  in  the  course  of  justice."  Disregarding  a 
few  local  exceptions,  this  is  in  practice  no  narrower  a  rule  than  the  one 
above  deducible  from  principle. 

§  2363.  '  Same :  Instarices  of  the  Ceseation  of  the  Privilege.  The  instances 
in  which  the  privilege  ceases  to  operate,  by  virtue  of  the  foregoing  reasons, 
may  be  grouped  according  to  the  purpose  for  which  the  testimony  is  offered 
to  be  used : 

(a)  Using  the  testimony  as  a  self -contradiction  in  impeachment  of  the  vxit- 
ness.  It  is  now  universally  conceded  that  a  witness  may  be  impeached,  in 
any  subsequent  trial  civil  or  criminal,  by  self-contradictory  testimony  {ante, 
§  1017)  given  by  him  before  the  grand  jury.^    In  the  same  way,  a  party  to 

^  To  the  statutes  cited  ante,  §  2360,  add  the  106  Mass.  75  ;  1899,  Com.  v.  Chance,  174  id. 

following  cases  :  Eng, :  1842,  R.  v.  Gibson,  Car.  245,  54  N.  E.  551  ;  Mich. :  1895,   People  v. 

k  M.  672  (cross-examination  of  a  witness  to  his  O'Neill,  107  Mich.  556,  65  N.  W.  540  (applying 

prior  testimony  before  the  grand  jar}',  allowed) ;  the  statute) ;  Mo. :  1889,  State  v,  Thomas,  99 

Md. :  1896,  Kirk  v.  Garrett,  84  Md.  883,   35  Mo.  285,  255,  259,  12  S.  W.  643  (statute  ap- 

Atl.  1089  ;  Mass.  :  1858,  Com.  v.  Mead,  12  Gray  plied) ;  N.  H. :  1878,  SUte  v.  Wood,  53  N.  H. 

167  (quoted  supra) ;  1870,  Way  o.  Butterworth,  484,  487,  498  ;  N.  Y. :  1847,  People  v.  Hulbut, 
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the  cause,  not  taking  the  stand  as  a  witness,  may  be  impeached  by  his  ad- 
misnons  (ante,  §  1048)  made  in  testifying  before  the  grand  jury.^  The  occa* 
sional  statutory  sanction  for  the  former  of  these  uses  cannot  be  construed  to 
prohibit  the  latter,  which  goes  upon  the  same  reasoning.  Nor  should  any 
of  the  ensuing  Intimate  purposes  of  disclosure  be  considered  to  be  ob- 
structed by  the  statutory  omission  to  mention  them,  —  else  the  integrity  of 
common-law  principles  would  tend  to  be  diminished  in  direct  ratio  to  the 
ignorance  or  unskilfulness  of  the  Legislature  which  attempted  in  any  respect 
to  make  a  declaratory  statute. 

(b)  Perjury.    A  witness'  testimony  before  a  grand  jury  may  always  be  used 
upon  a  prosecution  for  perjury  therein.' 


4  Denio.  133  (statutory  rule  confinned) ;  Or. : 
1887,  SUte  V.  Moran,  15  Or.  262,  14  Pac.  419 ; 
1895,  State  v.  Brown,  28  id.  147,  41  Pac.  1042  ; 
III:  1846,  Granger  v.  Warrington,  8  111.  299, 
310;  1886,  Bressler  v.  People,  117  id.  422,  436, 
8  N.  £.  62  (after  an  accused  is  put  on  trial, 
there  is  no  reason  against  publicity  "  if  the  ends 
of  justice  require  it  *) ;  Ind. :  1838,  Bumham  v, 
Hatfield,  5  Blackf.  21  (plaintiff's  admissions, 
when  before  the  jury) ;  1853,  Perkins  v.  State, 
4  Ind.  222  (witness*  corroborative  statements 
before  the  jury) ;  1873,  Burdick  v.  Hunt,  43  id. 
381, 389  (witness*  self-contradiction) ;  1877,Stote 
V.  Vail  Buskirk,  59  id.  384,  388  (preceding  cases 
approved) ;  la. :  1901,  State  v.  McPherson,  114 
la.  492,  87  N.  W.  421  (disclosure  by  the  clerk 
of  the  grand  jury,  as  to  pnor  testimony  of  a 
witness,  in  impeachment,  held  admissible,  on 
common-law  principles) ;  Me. :  1874,  State  v. 
Benner,  64  Me.  267,  282  (disposing  of  the  prior 
contrary  intimation  in  State  v.  Knight,  43  id. 
1,  128) ;  Pa. :  1879,  Gordon  o.  Com.,  92  Pa. 
216,  219 ;  Tex.  :  1901,  Wooley  v.  State,  — 
Tex.  Or.  —  ,  64  S.  W.  1054  (referring  to  prior 
cases) ;  Fa. :  1874,  Little  v.  Com. ,  25  Gratt. 
921,  930,  semble. 

The  early  Connecticut  doctrine  was  very  strict ; 
this  was  the  more  absurd  because  the  local  prac- 
tice of  permitting  the  accused's  presence  at  the 
grand  jury's  sessions  utterly  nulUtied  the  ground 
of  the  privilege.  On  the  present  point,  how- 
ever, the  privilege  seems  always  to  have  been 
denied,  and  would  certainly  to-day  be  denied: 
1844,  State  v.  Fasset,  16  Conn.  457,  467  (grand 
juror  not  admitted  to  prove  certain  evidence 
given  to  them) ;  1888,  State  v.  CJoffee,  66  id. 
410,  16  Atl.  151  (preceding  opinion  doubted  as 
to  the  unqualified  nature  of  its  expressions). 

The  following  early  doubt  in  New  Jerttey 
would  to-day  be  repudiated:  1800,  Imlay  i;. 
Rogers,  2  N.  J.  L.  347  (two  judges  jwo,  and  two 
judges  con), 

»  1895,  Jenkins  ».  State,  35  Fla.  737,  18  So. 
182  (accused's  testimony  as  a  witness  before  the 
jury ;  admitted,  under  a  statute  in  part  like  the 
Missouri  statute,  though  the  accused  had  not 
taken  the  stand  at  the  trial  ;  the  statutory  spe- 
cified cases  for  permitted  use  "  do  not  exclude  an 
inquiry  in  other  cases  sanctioned  by  the  law  ") ; 
1897,  Hinshaw  i;.  State,  147  Ind.  334,  47  N.  E. 
158  (disclosure  of  the  testimony  of  the  defend- 


ant, who  had  not  taken  the  stand,  allowed; 
R.  S.  1894,  §  1731,  not  excluding  any  uses  be- 
fore recognized,  but  confirming  and  adding 
others) ;  1899,  Steele-Smith  G.  Go.  v.  Potthast, 
109  la.  413,  80  N.  W.  517  (party's  admissions) ; 
1890,  New  Hampshire  F.  I.  Co.  v,  Healey,  151 
Mass.  537,  24  N.  £.  913  (party's  admissions); 
1846,  State  v.  Broughton,  7  Ired.  96  (accused's 
testimony  before  the  grand  jury  as  a  witness, 
making  criminating  statements ;  quoted  ante, 
§  2360) ;  1813,  U.  S.  v.  Charles,  2  Cr.  C.  C.  76, 
aemble  (an  accused's  confessions  when  a  witness) ; 
1887,  U.  S.  V.  Kirkwood,  5  Utah  123,  13  Pac 
234  (accused's  confessions  in  testifying  before 
the  jury ;  the  statute  held  not  to  contain  any 
express  prohibition  of  this) ;  1892,  People  o. 
R^el,  8  id.  21,  28  Pac.  955  (similar). 

In  Conneeiiciu  the  usual  result  is  reached, 
but  is  attainable  on  peculiar  grounds  due  to 
local  practice :  1888,  State  v.  Coffee,  56  Conn. 
410,  16  Atl.  151  (the  accused  by  local  practice 
being  permitted  to  attend  the  session  of  the  jury, 
his  confession  to  some  of  the  jurors,  made  in- 
formally, was  allowed  to  be  proved  by  them,  as 
not  being  "a  part  of  the  secrets  of  tne  cause," 
nor  obtained  by  them  as  '*  a  part  of  their  duty  "). 
The  ruling  in  Miaxneri  would  presumably  be 
contrary  to  the  sound  doctrine  :  1855,  Tindle  v. 
Nichols,  20  Mo.  326  (cited  infra,  note  6).  Tba 
present  law  in  Texas  seems  to  be  sound:  1898, 
Gutgesell  v.  State,  —  Tex.  Cr.  --  ,  43  S.  W. 
1016  (the  Code  exception  is  exclusive  of  others  ; 
hence,  an  accused's  testimony  as  a  witness  before 
the  grand  jury  cannot  be  used  against  him  as 
an  admission,  if  he  is  not  a  witness  on  his  trial ; 
unsound) ;  1900,  Spangler  v.  State,  41  id.  424, 
55  S.  W.  326  (preceding  case  approved) ;  1901»' 
Wisdom  V.  State,  —  id.  —  ,  61  S.  W.  926  (ad- 
mitting testimony  to  a  confession,  and  repudi- 
ating any  limitations  "after  the  hearing  before 
that  body  has  been  terminated "  ;  explaining 
Gutgesell  v.  State,  supra,  and  prior  cases ;  Hen- 
derson, J.,  diss.) ;  compare  the  peculiar  rule  in 
this  State  for  confessions  {ante,  §§  852,  1039). 

•  This  is  usually  declared  in  the  statutes 
{anU,  §  2360).  Add  the  following  rulineg :  1844, 
R.  V.  Hughes,  1  C.  &  K.  519,  528,  Tindal,  C.  J. 
(perjury  before  the  grand  jury  ;  another  witness 
before  them  admitted  to  prove  the  defendanta* 
testimony  ;  "  it  is  for  the  purposes  of  public 
justice") ;  1867,  People  v.  Young,  31  OaL  568? 
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(c)  The  mere  fact  that  a  certain  person  was  a  witness  *  or  a  complainant  ^ 
before  the  grand  jury  may  always  be  used,  for  the  simple  reason  that  the 
names  of  witnesses  and  of  complainants  are  necessarily  given  publicity  in 
the  usual  procedure  of  finding  or  rejecting  indictments. 

(d)  Where  a  plaintiff  seeking  redress  for  defamation  or  malidotcs  prosecur- 
iion  desires  in  his  proof  the  testimony  of  witnesses,  other  than  the  defend- 
ant, before  the  grand  jury,  the  privilege  should  not  apply.^  Where  the  suit 
is  for  defamation  uttered  by  the  defendant  in  the  course  of  testimony  before 
the  grand  jury,  much  less  should  the  privilege  apply  ;^  for  otherwise  the 
right  of  action  would  be  a  vain  pretence  of  the  law,  the  sole  means  of  estab- 
lishing it  being  denied.  It  may  be,  however,  that  the  utterance  is  privileged 
from  liability  by  the  substantive  law  of  torts ;  in  that  event  it  is  the  substan- 
tive law,  and  not  the  law  of  evidence,  that  forbids  its  proof. 

(e)  Where  the  witness  is  sought  to  be  impeached  at  a  subsequent  trial  upon 
other  issues,  by  expressions  of  bias  in  his  testimony  before  the  grand  jury,  the 
privilege  does  not  necessarily  apply.  But  here,  if  anywhere  after  the  grand 
jury's  session  is  ended,  the  privilege  may  conceivably  be  held  to  continue. 

(f)  So  far  as  the  privilege  exists  and  continues,  it  prohibits  disclosures, 
not  only  by  the  grand  jurors  themselves,  but  also  by  the  Staters  officers  and 
others  who  may  be  present,  lawfully  or  unlawfully,  at  the  private  sessions ; 
for  the  witness  has  no  control  over  these  persons'  presence  and  their  secrecy 
is  as  essential  as  that  of  the  grand  jurors  to  his  security.^ 

1898,  Izer  o.  State,  77  Md.  110,  26  Atl.  282 ;  cotor  shall  pay  the  costs,  they  shaU  name  who 

1838,  Crocker  v.  State,  Meigs  127.  is  the   prosecutor ").     Such  statutes  exist  in 

*  1886,  Ex  parte  Schmidt,  71  Cal.  212,  12  many  jurisdictions,  requiring  a  prosecutor  to  he 

Pac.  55  (like  the  next  case);  1888,  People  v.  named. 

Northey,  77  id.  618,  19  Pac.  865,  20  Pac.  129  •  1879,  Hunter  v.  Randall,  69  Me.  183,  189 

("  The  fact  that  a  ^yerson  was  called,  sworn,  and  (malicious  prosecution  ;  plaintiff  allowed  to  prove 

examined  as    a  witness  before  a  grand   jury  what  witnesses  testified  oefore  the  grand  jury  on 

does  not  come  within  the  rule  of  secrecy  ;  if  it  the  then  complaint  against  the  plaintiff  for  per> 

did,  it  is  violated  whenever  an  indictment  is  re-  jury).    CtnUra:  1855,  Tindle  v.  Nichols,  20  Mo. 

turned  with  the  names  of  the  witnesses  indorsed  826  (under  a  statute  permitting  the  jury  to  tea- 

on  it  or  inserted  at  its  foot ") ;  1853,  Com.  v.  tify  in  contradiction  of  a  witness  or  on  his  trial 

Hill,  11  Cush.  137,  140  (to  prove  that  no  vari-  for  perjury,  and  forbidding  them  "except  when 

ance  between  the  indictment  and  proof  existed,  lawfully  required,"  the  disclosure  is  forbidden 

a  grand  juror  was  allowed  to  testify,  in  impeauh-  in  aU  other  but  the  specified  cases ;  here,  in  an 

ment  of  one  who  testified  to  his  prior  testimony  action  for  slander  charging  the  plaintiff  with 

before  the  grand  jury,  that  he  was  not  a  witness  perjury  before  the  jury,  on  a  plea  of  truth  ; 
at  all  before  that  jury) ;  1903,  i2e  Archer,  —  Mich.  •  this  is  clearly  unsound,  as  well  as  unjust;  com- 

—  ,  96  N.  W.  442'  (grand  jurors*  report  to  the  pare  par.  {9)  supra) ;  1858,  Beam  v.  Link,  27  id. 

judge  that  a  witness  on  appearing  refused  to  261  (similar  ruling,  in  an  action  for  malicious 

exhibit  his  books,  held  not  privileged,  in  pro-  prosecution  by  procuring  the  plaintiff  to  be  in- 

ceedings  for  contempt).  dieted  ;  but  here  the  local  substantive  law  would 

»  1828,  Freeman  v.  Arkell,  1  C.  &  P.  135  apparently  have  exempted  the  defendant  from 

(that  a  certain  person  was  the  prosecutor  on  a  liabilitv  in  any  case). 

bill  ignored  by  them) ;  1846,  Granger  v.  War-  '  1849,  Sands  ».  Robinson,  32  Sm.  &  M.  704, 

rington,  8  111.  299,  310  (malicious  prosecution  ;  711  (a  grand  juror  allowed  to  testify  to  utterances 

name   of  the  complainant  required  to  be  dis-  by  a  witness  before  them,  in  an  action  against 

closed  ;  but  the  Court  offer  the  unsound  reason  the  witness  for  defamatory  utterances,  the  pre- 

that  no  oath  of  secrecy  was  then  locally  required  vious  disclosure  of  the  topic  not  making  it  neces- 

of  grand  jurors) ;  1834,  Huidekoper  v.  Cotton,  8  sary  to  preserve  secrecy,  and  the  utterances  not 

Watts  56  (malicious  prosecution,  the  bill  having  being  absolutely  privileged  from  suit).     Com- 

been  returned  "ignoramus";    **so  far  is  our  pare  the  rulings  upon  an  informer's  privilege 

law  from  forbidding  the  grand  jury  from  dis-  (postf  §  2374). 

closing  the  name  of  the  prosecutor  that  it  is  •  1844,  State  v.  Fasset,  16  Conn.  457,  470 

provided  that  .  .  .  if  they  return  that  the  prose-  (disclosure  by  **othera  who  were  present  and 
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2.   Parol  Bridenoe  Role. 

§  2364  Oronndi  for  Indictment ;  niegal  Bridonoa ;  Raqnired  Vvmber  of 
▼otM ;  eta  The  finding  of  an  indictment  by  the  grand  jury,  like  the  verdict 
of  a  petit  jnry,  is  a  l^al  act  and  a  part  of  a  judicial  record ;  and  the  Parol 
Evidence  rule  therefore  applies  to  all  attempts  to  invalidate  it  The  princi- 
ples upon  which  depends  the  application  of  that  rule  to  verdicts  have  been 
already  examined  {ante,  §§  2348-2356) ;  and  it  will  be  sufficient  here  to  note 
briefly,  under  the  same  heads,  the  effect  of  those  principles  mutatis  mutandis, 
upon  the  grand  jury's  legal  act  of  finding  an  indictment 

(a)  The  m4)tives^  realms,  and  grounds  upon  which  the  indictment  was  based 
cannot  be  availed  of  to  invalidate  it  {ante^  §  2349).  This  much  is  generally 
conceded.^  But  suppose  that  there  is  a  limitation  of  the  grand  jury's  sources 
of  investigation  in  the  shape  of  a  rule  that  they  may  receive  only  such  kinds 
of  evidence  as  would  be  receivable  on  a  trial  before  a  petit  jury.  Such  a  rule 
is  a  plain  obstruction  of  justice,  reprehensible  in  policy.  But  if  it  exists,  it 
logically  obliges  the  Court  to  permit  the  indictment  to  be  invalidated  by  the 
fact  of  the  jury's  reception  of  illegal  evidence.  In  an  ordinary  trial,  the  rec- 
ord of  proceedings,  containing  the  exceptions,  furnishes  the  means  of  estab- 
lishing the  fact,  and  the  fact,  when  established,  may  be  used  to  invalidate  the 
verdict  But  in  the  grand  jury's  proceedings,  if  the  rule  is  to  be  enforced  at 
all,  as  it  is  for  petit  juries,  the  fact  must  be  allowed  to  be  shown  by  the 
grand  jurors  or  others  present.  If,  then,  any  community  is  willing  to  accept 
so  deleterious  a  rule  of  criminal  procedure,  its  enforcement  in  the  only  feasi- 
ble way  must  be  permitted  by  showing  the  facts.^  Upon  the  recognition  of 
such  a  rule  the  various  jurisdictions  are  divided.' 


have  not  taken  this  oath,"  not  pennitted) ; 
1895,  Jenkins  v.  State,  85  Fla.  787,  18  So.  182 
(State's  attorney) ;  1886,  McLellan  v,  Richardson, 
13  Me.  82,  86  (coanty  attorney) ;  1899,  People 
V.  Thompson,  122  Mich.  411,  81  N.  W.  344 
(prosecuting  attorney's  stipulation  as  to  testi- 
mony, not  admitted  on  plea  of  abatement  to 
indictment) ;  1889,  Clark  v.  Field,  12  Vt  485 
(State's  attorney).  Contra,  but  unsound  :  1877, 
State  V,  Van  Buskirk,  59  Ind.  884,  388  (pros- 
ecuting attorney  held  not  subject  to  the  grand 
jurors'  rule,  because  he  "  is  not  bound  by  any 
such  oath  of  secrecy "  ;  yet  here,  where  he 
was  allowed  to  impeach  a  witness,  a  juror  would 
equally  have  been  allowed) ;  1874,  Little  v. 
Com.,  25  Gratt.  921,  931  (third  person  present). 
^  1902,  Hall  V,  State,  134  Ala.  90,  82  So. 
750  (jurors'  testimony  not  admissible  to  show 
that  the  grand  jury  were  brought  to  find  a  true 
bill  only  after  several  contrary  votings,  followed 
by  repeated  urgings  of  the  prosecuting  attorney 
and  tne  judffe) ;  1895,  Owens  v,  Owens,  81  Md. 
518,  32  Atl.  247  (innuiry  of  the  foreman  of 
a  grand  jury  why  a  oill  was  dismissed,  not 
allowed) ;  1847,  People  v.  Hulbut,  4  Denio  183 
(illegal  liquor-selling,  on  an  indictment  in  five 
counts  charging  five  offences  ;  grand  jurors  not 
allowed  to  testify  that  only  one  offence  was 
testified  to  before  them,  mainly  on  the  theory 


that  the  indictment  "like other  records,  imports 
absolute  verity,"  and  cannot  be  disputed  "  unless 
it  be  done  npon  motion  "  to  quash  or  to  strike 
out  counts). 

In  Pennsylvania  an  onwise  rule  as  to  the 
jary's  methods  of  investigation  has  led  naturally 
to  a  variation  from  the  present  principle  :  1889, 
Com.  9.  Green,  126  Pa.  581,  17  Atl.  878  (grand 
juror's  testimony  admitted,  on  a  motion  for 
ouasbing  the  indictment,  to  show  that  the  in- 
oictment  was  founded  on  testimony  of  wituesses 
and  not  on  their  own  "  knowledge  and  observa- 
tion," a  procedure  which  under  the  local  law 
was  forbidden  and  constituted  "a  breach  of 
privilege  on  the  part  of  the  grand  jury  "). 

»  1881,  U.  S.  r.  Farrington,  5  Fed.  843. 
Wallace,  J.  (for  quashing  an  indictment,  tiie 
proceedings  may  be  inquired  into  with  reference 
to  the  sufficiency  or  legality  of  the  evidence  ; 
"  whenever  it  becomes  essential  to  ascertain  what 
has  transpired  before  a  mnd  jury,  it  may  be 
shown,  no  matter  by  whom  ;  and  the  only 
limitation  is  that  it  may  not  be  shown  how  the 
individual  jurors  voted  or  what  they  said  during 
their  investigations  "). 

*  See  the  following  typical  cases  :  1871,  State 
V.  Beebe,  17  Minn.  241  ;  1871,  U.  S.  v.  Brown, 
1  Sawyer  581 ;  1902,  State  p.  Comer,  157  Ind. 
611,  62  N.  £.  452. 
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(h)  Where  the  question  is  as  to  the  issues  covered  by  the  indictment  (as 
^hen  a  former  conviction  for  the  same  offence  is  pleaded),  it  may  be  necessary 
to  ascertain  the  precise  charge  made  by  the  testimony  before  the  grand  jury,  so 
aa  to  define  the  charge  covered  by  the  indictment.  This  is  permissible  on  the 
general  principle  (ante,  §  2351).^ 

(c)  Where  the  miscondtLct  of  the  jurors,  or  the  irregularity  of  their  proceed- 
ings, constitutes  by  the  law  of  criminal  procedure  a  ground  for  invalidating 
the  indictment,  the  fact  may  properly  be  proved  by  the  testimony  of  a  grand 
juror,  on  the  general  principle  (ante,  §  2352);^  though  a  Court  acknowledging 
the  rule  against  a  petit  juror's  impeaching  his  own  misconduct  should  equally 
apply  it  here. 

(d)  That  less  than  the  required  number  assented  to  the  verdict  of  a  petit 
jury  cannot  be  shown  (arUe,  §  2355).  Does  the  same  consequence  follow  for 
a  grand  jury's  indictment?  For  the  petit  jurors,  the  reason  is  that  their 
outward  assent,  express  or  implied,  at  the  time  of  polling,  is  the  sole  effective 
conduct  constituting  assent.  This  act  of  assent  is  in  reality  individual  as 
well  as  joint,  whether  there  is  an  individual  polling  or  not.  But  the  grand 
jurors  are  not  polled ;  nor  do  they  individually  subscribe  the  indictment ;  nor 
is  the  tenor  of  each  indictment  brought  home  to  them  individually  by  public 
reading,  as  is  that  of  a  petit  jury's  verdict.  There  is,  to  be  sure,  some  oppor- 
tunity of  dissent,  but  hardly  a  practical  one.  There  is  no  formal  outward  act 
of  assent  in  the  sense  in  which  there  clearly  is  for  petit  jurors.  Virtually, 
then,  the  time  of  the  act  of  assent  is  carried  back  to  the  time  of  voting  in 
the  jury  room.  It  is  therefore  consistent  with  principle  to  allow  the  absence 
of  such  assent  by  the  requisite  number  to  be  shown.®  Some  Courts  are  found 
to  maintain  the  opposite  view,  following  the  analogy  of  a  petit  jury's  verdict^ 
So  long  as  the  present  procedure  is  followed,  the  former  view  seems  inevitably 
sound.  But  the  proper  course  would  be  to  poll  the  grand  jurors  upon  each 
indictment  after  the  manner  of  a  petit  jury,  and  thus  to  satisfy  the  require- 
ments of  principle,  for  it  is  undeniably  poor  policy  to  hold  out  any  induce- 
ment (as  the  present  rule  does)  to  ferret  among  the  grand  jurors  and  ascertain 
the  tenor  of  their  votes,  and  to  make  necessary  the  quashing  of  an  indictment 
which  ought  never  to  have  been  received  in  the  beginning. 


«  1859,  Rooco  V.  State,  87  Miss.  857,  869  (on 
A  plea  of  former  conviction  for  the  same  offence 
•of  illegal  liqnor-selling,  a  grand  juror's  testimony 
to  the  parties  and  evidence  before  them  on  the 
indictment  was  received,  applying  a  statate). 

»  1858,  Shattuck  v.  State,  11  Ind.  473,  477 
(propriety  of  the  indictment  with  reference  to 
irregulanties  of  proceeding  before  the  grand 
jury  ;  grand  jnror  s  testimony  held  admissible)  ; 
1815,  U.  S.  V.  Coolidge,  2  Gall.  364  (testimony  of 
•court  officers  that  a  witness  before  the  grand  jury 
was  not  daly  sworn,  admitted). 

^  The  leading  opinion,  fully  expounding  the 
principle  and  policy,  is  found  in  Low's  Case, 
4  Me.  489  (1827).  1*0  this  add  the  following  : 
1888,  State  v.  Coffee,  56  Conn.  410,  16  Atl.  151 
(soggested  as  "  one  possible  exception  ") ;  1878, 


People  V,  Shattuck,  6  Abb.  N.  C.  83  (on  a 
motion  to  quash,  the  number  of  votes  may  be 
shown). 

»  1702.  Colonel  Bayard's  Trial,  14  How.  St, 
Tr.  478,  New  York  (here  the  counsel  for  the 
defendant  makes  a  good  argument)  ;  1878, 
Spigener  v.  State,  62  Ala.  883,  386  (neither 
jurors'  testimony,  nor  that  of  others,  admitted 
to  show  that  less  than  twelve  jurors  assented 
to  the  bill ;  good  opinion  by  Stone,  J.)  ;  1902, 
Hall  V.  State,  184  id.  90,  82  So.  750  (like 
Spigener  v.  State,  supra) ;  1867,  State  ».  Oxford, 
80  Tex.  428  (that  an  indictment  was  not  found 
by  the  requisite  twelve  can  be  shown  only  by 
the  records  of  the  cx)urt,  and  not  by  the  testi- 
mony of  the  jurors  ;  '*our  Code  but  follows  the 
principles  of  the  common  law"). 
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Topic  B  (conHnued)  :  PRIVILEGED  COMMIJNICATION& 
SuB'TOFio  Y:  STATE  SECRETS  AND  OFFICIAL  DOCUMENTS. 


CHAPTER  TiXXXTTL 

§  2367.  Serenl  Principles  diflcriminjited. 

§2368.  la)  ToitiooB  Non-Liabilitj  of  the 
ExecatiTe. 

§  2369.  (6)  Coiistitiitioiial  Exemption  of  the 
ExecntiTe  from  Judicial  ProceiB. 

§  2370.  (c)  Testimonial  PriTilege  of  the  Ex- 
ecatire  not  to  be  a  Witnees. 

§  2371.  {d)  Testimonial  Pririlege  of  the  Ex- 
ecutire  and  Sabordinate  Officen,  not  to  attend 
Court. 


I  2372.  Same :  AmhasaadorB^  Consols,  Jadges. 

§2373.  («)  InemoTabilirf  of  Official  Beo- 
ords. 

I  2374.  (/)  PriTil^  for  Commonications  hj 
Informen  to  Official  ftoeecnton. 

§2375.  (y)  Privilege  for  Secrets  of  State  and 
Official  Communications. 

§  2376.  Same :  Who  determines  the  Necessitj 
for  Secrecy. 


§  2367.  Several  Pxinolples  dieoriminated.  The  principle  of  privilege  which 
protects  from  disclosure,  through  the  testimony  of  governmental  officers,  the 
secrets  of  State  and  communications  of  informers  to  official  prosecutors,  is  in 
practice  superficially  related  to  certain  other  principles,  not  resting  upon  testi- 
monial privilege  in  general  or  upon  this  kind  of  privilege  in  particular.  In 
order  to  discriminate  the  precise  scope  of  these  different  principles,  it  is  neces- 
sary to  consider  them  together  here.  The  necessity  is  the  greater  because 
some  of  them,  being  plainly  valid,  have  in  some  courts  been  misused  to  give 
an  unwarrantable  scope  to  the  present  privileges  for  State  secrets  and  inform- 
ers' communications.  By  comparing  their  boundaries,  the  true  and  limited 
scope  of  the  testimonial  privileges  can  best  be  understood. 

There  are,  then,  seven  distinct  principles  which  in  superficial  features 
tend  often  to  be  counfounded.  (a)  There  is  a  doctrine  of  the  snistantive 
laWy  that  the  chief  Executive  and  subordinate  executive  officers  are  in  some 
respects  exempt  from  liability  for  torts  ot  violence  and  defomation.  (J)  There 
is  a  question  of  constitutional  laWy  whether  the  chief  Executive  is  corporally 
exempt  from  the  legal  process  of  the  Judiciary  for  any  purpose  whatever. 
({?)  There  is  a  question  of  testimonial  privilege  at  large,  whether  the  Execu- 
tive is  exempted  from  the  ordinary  dvty  to  give  testimony ;  this  is  usually 
united  with  the  preceding  question,  yet  is  distinct  in  theory,  {d)  There  is  a 
question  of  testimonial  privilege  of  attendance  in  court,  whether  executive 
and  other  officers  are  exempted  from  the  general  duty  to  attend,  though  still 
liable  testimonially  to  give  evidence  by  deposition  while  remaining  at  their 
offices,  (e)  There  is  a  doctrine,  analogous  to  the  foregoing  privilege,  that 
official  records  are  irremovable  and  cannot  be  required  to  be  taken,  in  the 
original,  from  their  place  of  official  custody  to  the  court-room.  (/)  There 
is  a  genuine  communications-privilege,  permitting  secrecy  for  communica- 
tions by  informers  to  official  prosecutors,  (^)  There  is  a  genuiue  topical 
jfriviUge  for  facts  constituting  secrets  of  State,  and  this,  by  improper  extent 
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sioD,  has  often  been  made  to  include  a  bastard  cammuntcations-privilege  for 
eommunications  between  officials  of  the  government. 

These  various  doctrines  may  now  be  examined  in  the  above  order. 

§  2368.  (a)  Tortious  Non-LiabiUty  of  the  Xbcecntlve.  The  chief  Executive 
and  subordinate  executive  officers  have  unquestionably  some  exemptions  from 
liability  for  harm  done  in  the  course  of  their  official  acts.  A  sheriflf,  for  ex- 
ample, is  not  liable  for  the  death  of  a  person  hanged  by  him  in  pursuance  to 
a  lawful  order  of  execution.  In  general,  two  classes  of  officials  are  dis- 
tinguished in  applying  this  principle.  A  subordinate  or  ministerial  official, 
t.  e,  one  who  acts  under  the  orders  of  a  superior  official,  is  absolutely  ex- 
empted from  liability  if  the  harm  done  by  him  is  done  solely  in  the  implicit 
obedience  of  an  order  lawful  upon  its  face ;  conversely,  he  is  not  exempt,  if  he 
varies  from  the  order,  though  in  good  faith.  A  superior  official,  i.  e.  one  who 
is  given  by  the  law  a  discretionary  authority  and  exercises  his  judgment  in- 
dependently and  without  looking  higher  for  orders,  is  exempted  from  liability, 
because  the  nature  of  his  responsibility  requires  that  he  should  exercise  his 
judgment  free  from  apprehension  of  the  harassment  of  subsequent  litigation. 
Some  Courts  exempt  such  an  official  only  when  he  has  acted  in  good  faith ; 
but  sound  policy  requires  an  absolute  exemption,  not  in  order  to  protect  the 
malicious  official,  but  in  order  that  the  upright  official  may  be  exempted  from 
the  burden  of  defending  himself  from  a  charge  of  malice.  In  the  following 
passage  this  doctrine  is  exemplified : 

1888,  Chief  Justice  Cooley,  Torts,  2d  ed.,  *  876:  ^  If  we  take  the  case  of  legislative 
officers,  their  rightful  exemption  from  liability  is  very  plain.  Let  it  be  supposed  that  an 
individual  has  a  just  claim  against  the  State  which  the  Legislature  ought  to  allow,  but 
neglects  or  refuses  to  allow.  In  such  a  case  there  may  be  a  moral  wrong,  but  there  can 
be  no  legal  wrong.  The  Legislature  has  full  discretionary  authority  in  all  matters  of  legis- 
lation, and  it  is  not  consistent  with  this  that  the  members  should  be  called  to  account  at 
the  suit  of  individuals  for  their  acts  and  neglects.  Discretionary  power  is,  in  its  nature, 
independent ;  to  make  those  who  wield  it  liable  to  be  called  to  account  by  some  other 
authority  is  to  take  away  discretion  and  destroy  independence.  ...  If  we  take  next  the 
case  of  executive  officers,  the  rule  will  be  found  to  be  the  same.  The  governor  of  the 
State  is  vested  with  a  power  to  grant  pardons  and  reprieves,  to  command  the  militia,  to 
refuse  his  assent  to  laws,  and  to  take  the  steps  necessary  for  the  proper  enforcement  of 
the  laws ;  but  neglect  of  none  of  these  can  make  him  responsible  in  damages  to  the  party 
suffering  therefrom.  No  one  has  any  legal  right  to  be  pardoned,  or  to  have  any  particu- 
lar law  signed  by  the  governor,  or  to  have  any  definite  step  taken  by  the  governor  in  the 
enforcement  of  the  laws.  The  Executive  in  these  particulars  exercises  his  discretion,  and 
he  is  not  responsible  to  the  Courts  for  the  manner  in  which  his  duties  are  performed. 
Moreover,  he  could  not  be  made  responsible  to  private  parties  without  subordinating  the 
executive  department  to  the  judicial  department,  and  this  would  be  inconsistent  with  the 
theory  of  republican  institutions.  Each  department,  within  its  prorince,  is  and  must  be 
independent.  Taking  next  the  case  of  the  judicial  department,  the  same  rule  still  applies. 
For  mere  neglect  in  judicial  duties  no  action  can  lie.  A  judge  cannot  be  sued  because  of 
delaying  his  judgments,  or  because  he  fails  to  bring  to  his  duties  all  the  care,  prudence, 
and  diligence  that  he  ought  to  bring,  or  because  he  decides  on  partial  views  and  without 
sufficient  information.  His  selection  for  his  office  implies  that  he  is  to  be  governed  in  it 
by  his  own  judgment ;  and  it  is  always  to  be  assumed  that  that  judgment  has  been  hon- 
estly exercised  and  applied.  .  .  .  For  all  duties  the  time,  manner,  and  extent  of  the  per> 
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fonnance  of  which  are  left  to  the  wisdom,  int^;rity,  and  judgment  of  the  officer  himself, 
it  IB  conceded  that,  as  a  general  rule,  the  only  liability  of  the  ofBcer  is  to  the  criminal 
law,  in  case  he  shall  wrongfully  and  maliciously  neglect  to  perform  his  duties,  or  shall 
perform  them  improperly.  Duties  of  this  nature  are  usually  spoken  of  as  duties  in  the 
exercise  of  discretionary  and  judicial  powers,  and  it  is  deemed  a  conclusive  answer  to  any 
private  action  for  an  injury  resulting  from  neglect  or  unfaithful  performance  to  say  that 
where  a  matter  is  trusted  to  the  discretion  or  judgment  of  an  officer,  the  very  nature  of 
the  authority  is  inconsistent  with  responsibili^  in  damages  for  the  manner  of  its  exer- 
cise, since  to  hold  the  officer  to  such  responsibility  would  be  to  confer  a  discretion 
and  then  make  its  exercise  a  wrong."  ^ 

The  foregoing  principle  of  substantive  law  comes,  at  two  points,  into  ap- 
parent contact  with  the  ensuing  principles  here  to  be  considered.  In  the  first 
place,  a  chief  Executive  who  has  ordered  a  tre%pa%s  —  for  example,  a  Gov- 
ernor who  has  ordered  the  military  to  fire  upon  a  mob  —  may  appeal  to  the 
foregoing  principle  to  exempt  him  from  civil  or  criminal  liability.  At  the 
same  time  and  in  the  same  litigation  the  question  maj  arise  whether  he  is  con- 
stitutionally subject  to  judicial  process  compelling  him  to  appear  {po9t, 
§  2369),  and  whether  he  is  privileged  from  testifying  at  all  {poity  §  2370), 
and,  if  not,  whether  he  is  privileged  from  attendance  at  court  {poit,  §  2371). 
All  of  these  questions  are  independent  of  each  other ;  yet  they  have  some- 
times been  confused.  In  the  second  place,  an  officer  who  has  in  an  official 
report  made  a  libellous  statement  may  appeal  to  the  principle  of  substantive 
law  to  privilege  him  from  liability.  If  he  is  thus  legally  exempt  and  pleads 
his  exemption,  no  question  of  testimonial  privilege  arises.  Tet  some  Courts 
have  preferred  to  attain  the  same  end,  not  by  recognizing  a  plea  of  substan- 
tive law,  but  by  declaring  a  privilege  of  testimonial  secrecy  (post,  §  2375), 
—  thus  defeating  the  action  indirectly  by  suppressing  the  means  of  prool 
Tet  the  testimonial  and  the  tortious  privileges  should  be  strictly  discriminated. 

§  2369.  {b)  Conatitutional  Ezemption  of  the  Executive  from  Judicial  ProcesB. 
Whether  the  apportionment  of  functions  between  Executive  and  Judiciary,  in 
coordinate  independent  supremacy,  signifies  that  the  Executive  can  never  be 
corporally  subjected  to  the  compulsory  process  of  the  Judiciary,  is  an  inter- 
esting question,  but  solely  one  of  constitutional  law.  The  distinction  between 
this  question  and  the  foregoing  one  (of  exemption  from  tortious  liability)  is 
obscured  when  it  is  sought  (for  example)  to  sue  the  Governor  of  a  State  for  a 
trespass  done  by  the  military  under  his  order  and  at  the  same  time  to  sum- 
mon or  to  enjoin  him  by  subpoena  or  to  arrest  him  upon  execution-process. 
But  in  a  suit  against  him  after  expiration  of  his  office,  his  supposed  exemption 
from  judicial  process  has  clearly  disappeared,  and  yet  a  proper  plea  claiming 
exoneration  from  tortious  liability  for  executive  acts  would  present  that  ques- 
tion nakedly  and  plainly,  and  would  still  defeat  the  action. 

Whether,  then,  he  has  during  office,  as  Executive,  a  constitutional  im- 
munity from  compulsory  process,  after  the  analogy  of  the  sovereign  of  a 
monarchy,  is  a  large  question  independent  of  all  others.      Chief  Justice 

^  Compare  the  following  opinions :  1774,  Mansfield ;  1S41,  HiU  v.  Bi^e,  8  Moore  P.  0. 
liostyn  V.  Fabrigas,  Gowp.  161,  175,  L.  C.  J.      465,  4  St.  Tr.  N.  8.  728,  Loil^Bioughaffi. 
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Marshall,  in  Aaron  Burr's  trial,^  raising  the  question  in  connection  with  the 
process  of  subpoena,  noted  that  "  a  difference  of  opinion  may  exist  with  respect 
to  the  power  to  compel  the  same  obedience  to  the  process  as  if  it  had  been 
directed  to  a  private  citizen/'  but  did  not  attempt  to  force  the  issue.  Since 
his  time,  the  theory  has  received  some  attention,  with  differing  judicial 
views,  in  determining  the  judicial  power  to  enforce  by  mandamus  the  per- 
formance of  ministerial  duties  by  the  Executive.'  In  the  following  passage 
the  principle  has  been  convincingly  expounded,  in  its  application  to  testi- 
monial process: 

1877,  Agnewy  C.  J.,  in  Eartranft's  Appeal,  85  Fa.  433,  455 :  <<  The  first  point  to  be 
noticed  is  the  argument  that  he  is  exempt  from  a  subpoena  because  he  is  a  coordinate 
branch  of  the  State  government.  What  is  coordination  or  equality  of  rank,  nnder  the 
Constitution?  It  is  not  the  absolute  independence  of  each.  If  it  were,  the  end  would  be 
disorder,  conflict,  and  finally  disorganization.  It  is  not  absolute  superiority  each  over 
the  others,  for  then  they  would  not  coexist  in  unity,  as  essential  parts  of  the  same  com- 
mon whole.  .  .  .  From  the  very  nature  of  coordination 'in  one  and  the  same  government, 
and  the  distribution  to  each  branch  of  its  appropriate  functions,  each  is  necessarily  su- 
preme in  its  own  department,  for  neither  can  freely  exercise  its  proper  functions  if  it  can 
be  obstructed  by  the  other.  For  example,  the  Judiciary  cannot  control  or  inter/ere  with  the 
discretion  of  the  Governor  in  the  exercise  of  an  executive  function.  And  for  the  same  reason 
the  legislative  and  executive  branches  cannot  control  the  appropriate  functions  of  the 
judicial.  If  the  Legislative  or  Executive  can  oppose  or  obstruct  the  exercise  of  an  ap- 
propriate judicial  power  the  purpose  of  separation  is  defeated ;  a  practical  union  takes 
place  in  them,  and  the  surrender  by  the  judiciary  is  effected.  One  of  the  appropriate  and 
exclusive  functions  of  the  judiciary  is  tiie  detection,  trial,  and  punishment  of  offenders 
against  the  law.  On  the  true  principles  of  constitutional  coordination,  therefore,  the 
Governor  cannot  obstruct  this  function,  and  must  yield  obedience  to  the  judicial  branch  in 
this  respect  as  the  appropriate  and  superior  repository  of  the  power  conferred  by  the  people 
themselves.  .  .  .  The  appropriate  function  of  the  Judiciary  being  the  detection,  trial,  and 
punishment  of  offenders,  and  the  inquiry  for  this  purpose  by  witnesses  being  the  consti- 
tutional and  legal  mode  of  procedure,  it  is  equally  clear  that  the  Governor,  just  as  any 
other  citizen,  being  subordinate  to  the  judicial  power  in  this  respect,  must  yield  his  obedi- 
ence to  the  process  necessary  for  the  exercise  of  this  judicial  function.  Good  government 
and  the  welfare  of  the  people  demand  this." 

§  2370.  (c)  Teetlmonlal  PrlTllege  of  the  Bzecutive  not  to  be  a  Witness. 
The  public  (in  the  words  of  Lord  Hardwicke)  has  a  right  to  every  man's 
evidence.^  Is  there  any  reason  why  this  right  should  suffer  an  exception 
when  the  desired  knowledge  is  in  the  possession  of  a  person  occupying  at 
the  moment  the  office  of  chief  Executive  of  a  State  ?  There  is  no  reason  at 
alL  His  temporary  duties  as  an  official  cannot  override  his  permanent  and 
fundamental  duty  as  a  citizen  and  as  a  debtor  to  justice.  The  general  prin- 
ciple {arUe,  §  2192)  of  testimonial  duty  to  disclose  knowledge  needed  in  judi- 
cial investigations  is  of  universal  force.    It  does  not  suffer  an  exemption 

^  Quoted  post,  §  2871.  Note  that  a  foreign  ambassador,  as  his  sover- 

*  The  following  aatborities  exhibit  the  argu-  eign's  personal  representative,  and,   by  treaty 

jnents  :   1878|  People  u.  Goyemor,   29  Mich,  sometimes,  a  comim  also,  is  exempt  firom  process  : 

820 ;  1888,  Martin  v.  Ingham,  88  Kan.  641,  17  post,  §  2872. 

Pac.   162  ;    Merrill  on   Mandamus,   ed.   1892,  ^  Ante,  §  2192. 

fS  92-96. 
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which  would  be  irrespective  of  the  nature  of  the  person's  knowledge  and 
would  rest  wholly  on  the  nature  of  the  person's  occupation.  This  duty, 
and  its  equal  application  to  the  Executive  and  subordinate  oflScers,  has  per- 
haps never  been  doubted.  But  it  tends  to  become  confused  with  three  other 
distinct  principles. 

In  the  first  place,  the  amenability  of  the  Executive  to  compulsory  process 
(just  examined)  is  a  different  question.  It  may  be  held  that  the  person  is 
thus  exempt,  and  yet  that  the  duty  exists.  That  the  enforcement  of  it  is 
constitutionally  impossible  is  still  consistent  with  its  existence.  Indeed,  the 
specific  or  direct  enforcement  of  it  is  never  possible,  for  if  a  subpoenaed  wit- 
ness be  willing  to  lie  in  jail  perpetually  for  contempt,  no  judicial  power  can 
actually  effect  any  testimonial  utterance.  Neither  the  corporal  nor  the  con- 
stitutional impossibility  of  enforcing  the  performance  of  the  duty  prevents 
us  from  recognizing  and  declaring  its  existence.  Such,  in  effect,  was  the 
attitude  of  Chief  Justice  Marshall  and  Chancellor  Zabriskie  in  their  dealings 
with  this  problem.  Such  is  presumably  the  attitude  of  the  Department  of 
State  in  its  definition  of  a  consul's  duty,  under  a  treaty  expressly  exempt- 
ing consuls  from  compulsory  process  but  not  exempting  them  from  testi- 
monial duties.^ 

In  the  second  place,  this  testimonial  duty  to  disclose  one's  knowledge  may 
coexist  with  exemption  from  attendance  in  court  as  a  witness,  —  the  duty  to 
testify  {ante,  §  2192)  and  the  duty  to  attend  for  the  purpose  of  testifying 
{antCy  §  2204)  being  plainly  separable.  The  oflBcial's  exemption  from  at- 
tendance is  later  examined  {post,  §  2371). 

In  the  third  place,  this  general  testimonial  duty  of  disclosure  is  compatible 
with  definite  exceptions  to  it  for  certain  official  topics,  upon  which  secrecy 
may  be  preserved.  The  scope  of  this  exception,  by  way  of  testimonial  priv- 
ilege, is  elsewhere  examined  {post,  §§  2174-2176). 

Let  it  be  understood,  then,  that  there  is  no  exemption,  for  officials  as  such, 
or  for  the  Executive  as  such,  from  the  universal  testimonial  duty  to  give 
evidence  in  judicial  investigations.  The  exemptions  that  exist  are  defined  by 
other  principles. 

§  2371.  (d)  Testimonial  Privilege  of  the  Ezecutive  and  Subordinate  Offi- 
cers, not  to  attend  Court.  That  an  exemption  from  attendance  in  court  may 
be  sometimes  properly  recognized  has  already  been  noticed  in  its  general 
principle  {ante,  §  2204).  This  exemption  is  conceded  sometimes  on  the 
ground  of  illness,  sometimes  on  the  ground  of  the  excessive  inconvenience  of 
travelling  a  long  distance  {ante,  §§  2205-2207).  Whenever  it  applies,  the  tes- 
timonial duty  at  large  —  i.  e,  to  disclose  one's  evidential  knowledge  —  never- 
theless continues,  and  may  be  exacted  and  performed  by  the  taking  of  a 
deposition,  which  is  then  admissible  on  the  ground  of  necessity  {ante, 
§§  1401-1418),  instead  of  oral  testimony. 

The  question  now  is  whether  the  requirements  of  official  business,  de- 
manding continual  presence  at  the  seat  of  office,  bring  within  this  principle 

«  Post,  §  2372. 
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the  chief  Executive  or  subordinate  executive  officers.  That  the  principle 
does  apply  to  exempt  them,  within  certain  limits,  cannot  be  doubted.  Such 
•an  exemption  was  at  common  law  in  England  conceded  to  the  monarch, 
though  to  no  other  person ;  ^  and  the  dignity  of  the  position  seems  here  to 
have  been  a  sufficient  reason  (apart  from  the  monarch's  immunity  from  com- 
pulsory process).  In  the  United  States  the  exemption  must  be  placed  upon 
grounds  of  public  convenience,  —  a  more  inclusive  consideration.  In  Chief 
Justice  Marshall's  notable  exposition  of  the  principle,  it  will  be  observed  that 
his  concession  of  this  mere  exemption  from  attendance  does  not  involve  any 
concession  of  an  exemption  from  the  Executive's  general  testimonial  duty  to 
furnish  evidence  or  of  a  judicial  inability  to  enforce  the  performance  of  that 
duty: 

1807,  Aaron  Burr's  Trial,  Robertson's  Rep.,  I,  121,  127  ff.,  136, 181,  255,  on  motion  for 
a  subpcsna  duces  tecum  to  the  President  of  the  United  States  to  attend  and  bring  certain 
correspondence  with  General  Wilkinson,  material  to  aid  the  defence,  the  counsel  for  the 
prosecution  did  not  deny  that  the  President  was  '*  as  amenable  to  that  process  as  any  other 
citizen/'  but  claimed  that  *'  if  his  public  functions  disable  him  from  obeying  the  process, 
that  would  be  a  satisfactory  excuse  pro  hac  vice,*^  and  that  the  papers  here  asked  for  were 
State  secrets  and  irrelevant :  in  granting  the  motion,  and  holding  the  papers  relevant 
and  not  State  secrets,  the  general  principle  of  the  President's  amenability  to  process  ad 
testificandum  was  thus  expounded  by  Marshall,  C.  J.  :  **  The  exceptions  [to  the  accused's 
right  to  process]  furnished  by  the  law  of  evidence,  with  one  reservation,  so  far  as  they 
are  personal,  are  of  those  [persons]  only  whose  testimony  could  not  be  received.  The 
single  reservation  alluded  to  is  the  case  of  the  King.  Although  he  may,  perhaps,  give 
testimony,  it  is  said  to  be  incompatible  with  his  dignity  to  appear  under  the  process  of 
the  Court.  Of  the  many  points  of  difference  which  exist  between  the  First  Magistrate  in 
England  and  the  First  Magistrate  in  the  United  States,  in  respect  to  the  personal  dignity 
eonferred  on  them  by  the  constitutions  of  their  respective  nations,  the  Court  will  only 
mention  two.  (1)  It  is  a  principle  of  the  English  Constitution  that  the  King  can  do  no 
wrong,  that  no  blame  can  be  imputed  to  him,  that  he  cannot  be  named  in  debate.  By 
the  Constitution  of  the  United  States,  the  President,  as  well  as  every  other  officer  of  the 
government}  may  be  impeached,  and  may  be  removed  from  office  on  high  crimes  and 
misdemeanors.  (2)  By  the  Constitution  of  Great  Britain  the  crown  is  hereditary,  and 
the  monarch  can  never  be  a  subject.  By  that  of  the  United  States,  the  President  is 
elected  from  the  mass  of  the  people,  and,  on  the  expiration  of  the  time  for  which  he  is 
elected,  returns  to  the  mass  of  the  people  again.  How  essentially  this  difference  of  cir- 
cumstances must  vary  the  policy  of  the  laws  of  the  two  countries,  in  reference  to  the  per- 
sonal dignity  of  the  executive  chief,  will  be  perceived  by  every  one.  In  this  respect,  the 
First  Magistrate  of  the  Union  may  more  properly  be  likened  to  the  first  magistrate  of  a 


^  1613,  Countess  of  Shrewsbury's  Case,  12 
Co.  Rep.  94  (before  a  Council  including  the 
Chancellor,  Chief  Justices,  and  Chief  Baron  ; 
the  Countess  being  required  to  declare  her 
knowledge  concerning  Lady  Arabella  Stuart's 
escape,  declined,  for  one  reason,  on  the  gronnd 
of  her  "  privilege  of  nobility,  «.,  to  answer  only 
when  she  was  c^led  judicially  before  her  peers  "  ; 
the  Council  denied  that  nobility  had  *'such 
privilege  as  is  alledffed,*'  and  the  liability  of  a 
peer  to  be  examined  in  Chancery,  common-law 
Courts,  and  the  Star-Chamber,  was  pointed  out) ; 
1854,  Parke,  B.,  in  Attorney-General  v.  Radloff, 
10  Ezch.  84,  94  (*'  It  is  clear  that  the  Sovereign 
cannot  be  a  witness,  because  there  is  no  means  of 


compelling  her  attendance  ") ;  1861,  Willes,  J., 
in  £x  parte  Fernandez,  10  C.  B.  N.  s.  3,  39 
{**  Every  person  in  the  kingdom,  except  the 
sovereixm,  is  bound  to  give  evidence).  In 
L.  C.  J.  Campbell's  Lives  of  the  Chancellors, 
III,  215,  4th  ed.,  the  learned  author  sets  forth 
the  authorities.  Compare  also  the  cases  cited 
ante,  §  1674  (certificate  of  the  King). 

In  Lady  Daburgaveny's  Case,  cited  6  Co. 
Bep.  53  a,  it  would  seem  that  there  had  been  a 
ruhng  that  peers  were  not  subject  to  examina- 
tion upon  oath,  at  least  as  parties  in  wager  of 
law.  Distinguish  also  the  question  whether  a 
peer  was  obliged  to  take  an  oath  or  could  merely 
affirm  {anie,  $  1825). 
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Stftte,  —  ni  any  rate,  under  the  former  Confederation  ;  and  it  is  not  known  ever  to  haT» 
been  doubted  but  that  the  chief  magistrate  of  a  State  might  be  aeryed  with  a  subpcena  ad 
testificandum.  If  in  any  court  of  the  United  States  it  has  ever  been  decided  that  a  sub- 
poena cannot  issue  to  the  President,  that  decision  is  unknown  to  this  Coort.  If  upon  any 
principle  the  President  could  be  construed  to  stand  exempt  from  the  general  provisiona 
of  the  Constitution,  it  would  be  because  his  duties  as  chief  magistrate  demand  his  whole 
tim^  for  national  objects.  But  it  is  apparent  that  this  demand  is  not  unremitting  ;  and, 
if  it  should  exist  at  the  time  when  his  attendance  on  a  court  is  required,  it  would  be 
sworn  on  the  return  of  the  subpoena,  and  would  rather  constitute  a  reason  for  not  obey- 
ing the  process  of  the  Court  than  a  reason  against  its  being  issued.  In  point  of  fact,  it 
cannot  be  doubted  that  the  people  of  England  have  the  same  interest  in  the  service  of  the 
executive  government  —  that  is,  of  the  cabinet  council  —  that  the  American  people  have 
in  the  service  of  the  Executive  of  the  United  States,  and  that  their  duties  are  as  arduous 
and  as  unremitting ;  yet  it  has  never  been  alleged  that  a  subpoena  might  not  be  directed 
to  them.  It  cannot  be  denied  that  to  issue  a  subpoena  to  j^  person  filling  the  exalted 
station  of  the  Chief  Magistrate  is  a  duty  which  would  be  dispensed  with  more  cheerfully 
than  it  would  be  performed ;  but,  if  it  be  a  duty,  the  Court  can  have  no  choice  in  the 
case.  If  then,  as  is  admitted  by  the  counsel  for  the  United  States,  a  subpoena  may 
issue  to  the  President,  the  accused  is  entitled  to  it  of  course ;  and,  whatever  difference 
may  exist  with  respect  to  the  power  to  compel  the  same  obedience  to  the  process  aa 
if  it  had  been  directed  to  a  private  citizen,  there  exists  no  difference  with  respect 
to  the  right  to  obtain  it.  The  guard  furnished  to  this  high  officer  to  protect  him  from 
being  harassed  by  vexatious  and  unnecessary  subpoenas  is  to  be  looked  for  in  the  conduct 
of  a  Court  after  those  subpoenas  have  issued,  —  not  in  any  circumstance  which  is  te 
precede  their  being  issued."  To  this  subpoena,  President  Jefferson  responded,  without 
attendance,  by  a  letter  to  the  prosecuting  counsel,  in  which  he  offered  to  be  examined  at 
Washington  by  deposition,  but  explained  his  non-attendance  at  Court  as  follows  :  *'  Aa 
to  our  personal  attendance  at  Richmond,  I  am  persuaded  the  Court  is  sensible  that  para- 
mount duties  to  the  nation  at  large  control  the  obligation  of  compliance  with  its  sum- 
mons in  this  case ;  as  it  would,  should  we  receive  a  similar  one  to  attend  the  trials  of 
Blennerhasset  and  others  [co-conspirators]  in  Mississippi  Territory,  those  instituted  at 
St.  Louis  and  other  places  on  the  western  waters,  or  at  any  place  other  than  the  seat  of 
government.  To  comply  with  such  calls  would  leave  the  nation  without  an  executive 
branch,  whose  agency  nevertheless  is  understood  to  be  so  constantly  necessary  that  it  is 
the  sole  branch  which  the  Constitution  requires  to  be  always  in  function.  It  could  not^ 
then,  intend  that  it  should  be  withdrawn  from  its  station  by  any  coordinate  authority.*' 

1871,  Zabriskie,  C,  in  Thompson  v.  R.  Co.,  22  N.  J.  Eq.  Ill,  113  :  **  The  subpoena  was 
directed  to  the  Governor  by  his  individual  name,  and  not  as  Governor.  Every  person^ 
whatever  his  office  or  dignity,  is  bound  to  appear  and  testify  in  courts  of  law  when  re* 
quired  to  do  so  by  proper  process,  unless  he  has  a  lawful  excuse.  The  official  engage- 
ments and  duties  of  the  higher  officers  of  the  government  may  be,  and  in  many  cases 
are,  a  sufficient  excuse.  The  dignity  of  the  office,  or  the  mere  fact  of  official  position,  is 
not  of  itself  an  excuse,  and  whether  the  official  engagements  are  sufficient  must  be  deter- 
mined from  the  circumstances  of  each  case.  .  .  .  There  is  no  reason  why  the  Governor 
should  not  be  called  upon  to  testify  as  to  the  time  when  the  engprossed  bill  was  delivered 
to  him.  .  .  .  But  I  will  make  no  order  on  him  for  that  purpose.  .  .  .  Such  order  ought 
not  to  be  made  against  the  Executive  of  the  State,  because  it  might  bring  the  Executive 
in  conflict  with  the  Judiciary.  If  the  Executive  thinks  he  ought  to  testify,  in  compliance 
with  the  opinion  of  the  Court,  he  wiU  do  it  without  an  order ;  if  he  thinks  it  to  be  his 
official  duty,  in  protecting  the  right  and  dignity  of  his  office,  he  will  not  comply,  even  if 
directed  by  an  order ;  and  in  his  case,  the  Court  would  hardly  entertain  proceedings  to 
compel  him  by  adjudging  him  in  contempt.  ...  If  the  Governor,  without  sufficient  or 
lawful  reasons,  refuses  to  appear  and  testify,  he  is,  like  all  other  citizens,  liable  to  respond 
in  damages  to  any  party  injured  by  his  refusal." 
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That  this  exemption  from  attendance  exists  for  the  chief  Executive  of  a 
State  cannot  be  doubted.  Perhaps  also  it  exists  for  members  of  Congress 
during  sessions.  Whether  it  exists  for  subordinate  executive  officials  may  be 
doubted.^  By  statute,  in  a  few  jurisdictions,  specific  officials  have  been 
exempted, —  presumably  those  whose  official  duties  are  most  likely  to  be 
seriously  interfered  vrith  by  frequent  calls  for  attendance  to  give  evidence.^ 

That  the  Court  should  determine  whether  a  proper  excuse  exists  in  each 
case  seems  the  sounder  rule,  for  the  reasons  elsewhere  noted  (post,  §  2376), 
though  they  do  not  apply  as  strongly  to  this  exemption ;  and  Chief  Justice 
Marshall  apparently  reserves  this  power.  But  no  decisive  judicial  opinion 
has  here  been  expressed.^  For  any  officer  other  than  the  chief  Executive,  it 
seems  hard  to  believe  that  a  Court  would  abdicate  its  normal  authority  to 
determine  all  questions  of  privilege. 


*  Id  the  foUowing  rulings,  the  distinctions  of 
§§  286S,  2869,  2870,  and  2871,  ante,  are  not 
always  obsenred:  1871,  Thompson  v.  R.  Co.,  22 
N.  J.  £q.  Ill  (a  (Governor  is  liable  to  attend  ; 
bat  no  process  of  compulsion  will  issue  ;  quoted 
n^a) ;  1815,  Gray  v.  Pentland,  2  S.  &  R.  23, 
28,  82  (whether  a  Governor  is  compellable  on 
subpoena  d.  t  to  attend  and  produce  a  paper  in 
his  official  custody,  not  decided) ;  1877,  Hart- 
ranft's  Appeal,  85  Pa.  483  (grand  jury's  subpoena 
to  the  Governor  and  other  officers,  to  attend 
and  testify  as  to  a  riot ;  on  a  written  answer 
alleging  that  public  duties  elsewhere  prevented 
their  attendance,  an  attachment  was  refused, 
partly  on  the  ground  that  the  Governor  could 
not  be  summoned,  partly  on  the  principle  of 
Thompson  v.  R.  Co.,  supra;  the  opinion  is  con- 
fused ;  Agnew,  G.  J.,  and  Sterrett,  J.,  diss.) ; 
1800,  U.  S.  V.  Cooper,  Whart.  St.  Tr.  659,  660 
(Peters,  J.,  acceded  to  a  request  to  address  a 
letter  to  the  Speaker  requesting  him  to  have 
process  served  on  a  member  of  Congress ;  but 
Chase,  J.,  refused,  and  "  ordered  process  with- 
out such  letter,"  but  declared  that  if  compulsion 
became  necessary  he  would  continue  the  case 
till  the  session  oi  Congress  was  over ;  ultimately 
the  attendance  appeared  to  have  taken  place  by 
waiver;  Peters  and  Chase,   JJ.,    "refused  to 

Sermit  a  subpoena  to  issue  directed  to  the  Presi- 
ent  of  the  united  States "  ;  no  reasons  were 
given) ;  1803,  Marbury  u.  Madison,  1  Cr.  137, 
142,  144  (clerks  of  the  department  of  State,  and 
the  Attorney-General,  held  liable  to  attend  on  a 
subpoena) ;  1806,  Smith's  and  Ogden's  Trial, 
Lloyd's  Rep.  2,  7,  13,  89  (a  subpoena  having 
issued  for  /ames  Madison  and  two  other  heads 
of  Fsileral  departments,  who  responded  that  the 
President  had  signified  to  them  that  their 
"official  duties  cannot  at  this  juncture  be  dis- 
pensed with,"  the  Court  of  two  judges  divided, 
without  reasons  given,  as  to  issuing  an  attach- 
ment) ;  1807,  Burr's  Trial,  Robertson's  Rep.  I, 
121  (quoted  supra). 

s  Can. :  B.  C.  St  1899,  c.  62,  §  22  (no  land 
i'egistrar  need  attend  as  a  witness,  but  may  be 
examined  on  pommission)  ;  Man.  Rev.  St.  1902, 
c.  148,  §  21  (a  district  registrar  of  land  titles 
need  not  attend  as  witness  without  the  town, 


except  after  certain  notice) ;  U.  S. :  Ida.  St. 
1899,  Feb.  10,  §  6  (attendance  "  cannot  be  en- 
forced "  of  a  "  State  or  county  officer  or  judge  '* 
at  a  trial  in  other  than  the  county  of  residence) ; 
Ind.  Rev.  St.  1897,  §  432  (a  Stote  or  county 
officer,  judge,  practising  physician,  or  attomey- 
at-law,  cannot  be  compelled  to  attend) ;  Ky. 
Stats.  1899,  §  285  (commissioners,  officers,  and 
servants,  of  State  charitable  institutions  .may 
testify  at  trials  without  the  county  by  deposi- 
tion, without  attendance) ;  Tenn.  Code  1 896, 
§§  5624,  5628  (privileged  not  to  attend  Court 
are  the  following  :  an  officer  of  U.  S.,  an  officer 
of  this  State  or  of  a  county,  a  clerk  of  another 
Court  of  record,  a  member  of  General  Assembly 
in  session  or  clerk  or  officer  thereof,  a  practising 
physician  or  attorney,  a  jailer  or  prison -keeper 
of  another  county) ;  Fa.  Code  1887,  §  413  (no 
officer  or  employee  of  the  treasurer,  auditor,  or 
second  auditor  is  compellable  to  leave  his  office 
to  testify  as  to  the  genuineness  of  coupon 
tendered  in  payment  of  State  dues) ;  Wash. 
C.  &  Stats.  1897,  §  2658  (a  superintendent  of  a 
State  insane  hospital  is  not  required  to  attend 
as  witness  in  a  civil  suit ;  nor  in  a  criminal  case, 
unless  the  judge  of  the  court  of  trial  shall 
require  his  attendance  "  upon  being  satisfied  of 
the  materiality  of  his  testimony  ") ;  Wis.  Stats. 
1898,  §  582  (a  superintendent  of  a  State  inssne 
hospital  is  not  compellable  to  attend,  except  on 
certain  specified  conditions). 

Add  also  the  statutes  exempting  custodians 
of  official  records,  post,  §  2378.  For  attorneys  at 
law,  see  ante,  §  2206. 

*  The  possibilities  of  abuse  that  lie  in  con- 
ceding to  the  officer  himself  the  determination 
of  the  necessity  are  suggested  in  the  following 

Sissage  from  the  opinion  of  Agnew,  C.  J.,  in 
artranft's  Appeal,  cited  supra,  n.  2  (loc.  cit.  p. 
457) :  "  The  argument  ab  inconveniente  that  it  is 
necessary  the  Governor  should  always  be  at  the 
seat  of  government,  is  preposterous,  in  view  of 
frequent  visits  elsewhere,  of  business,  courtesy, 
and  pleasure.  The  absence  of  the  Governor  in 
the  Kocky  Mountains,  on  the  way  to  California, 
at  the  time  of  these  riots,  is  an  apposite 
example." - 
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§  2372.  Bame:  AmbsMadon,  ConsiilB,  Jndgpm.  (1)  An  ambanador^heing 
the  personal  representative  of  the  foreign  sovereign,  is  conoededly  immune 
from  compulsory  process ;  but  this  immunity  rests  also  on  a  sound  public 
policy,  and  is  therefore  by  common  custom  of  international  law  extended  to 
minUterf  and  (to  some  indefinite  extent)  to  the  persons  of  their  official 
households.  As  a  practical  consequence,  such  officers  are  also  exempt  from 
attendance  in  court  as  witnesses.^ 

(2)  A  eanstd,  not  being  a  diplomatic  officer,  does  not  by  common  custom 
of  international  law  possess  this  immunity  from  compulsory  process.  But 
by  treaty  it  has  in  many  instances  been  expressly  conceded.'  Distinguish, 
however,  first,  this  exemption  from  process  or  attendance  and  the  duty  to  fur- 
nish evidence ;  for  the  two  may  properly  coexist,  and  are  recognized  as  co- 
existent for  consuls  abroad  in  the  instructions  of  the  Department  of  State  ;^ 


^  1663,  Earl  of  CtareDdon's  Trial,  6  How.  St. 
Tr.  291,  840  (the  House  duciusing  the  aonrces  of 
certain  infomiatioD,  it  was  objected,  ''poesibly 
a  foreign  ambassador,  and  no  oath  can  oe  given 
him  ") ;  1856,  DaboU'  Case,  Wharton,  Digest  of 
International  Law,  I,  668,  Lawrence's  Wheaton's 
International  Law,  393,  Dana's  Wheaton,  §  226, 
note  129  (the  Netherlands  minister  held  exempt 
from  summons;  see  Sen.  Exec.  Doc.  21,  S4th 
Gong.  3d  Sess.)  ;  1881,  Ouitean's  Trial,  I,  186 
(Sr.  Camacho,  the  Venezuelan  minister,  testified 
to  what  he  saw  of  the  murder  ;  and  the  District 
Attorney  announced  that,  although  the  minis- 
ter was  "entitled  under  the  law  governing  diplo- 
matic relations  to  be  relieved  m>m  service  by 
subpoena  or  sworn  as  a  witness  in  any  case,"  yet 
his  Government  had  **  instructed  him  to  waive 
his  rights  "). 

For  the  admissibility,  under  the  Hearsay 
rule,  of  an  ambcuaadors  depoaUion^  see  amUf 
§f  1384,  1407. 

*  1854,  Re  Dillon,  7  Sawyer  561  (the  consul 
of  France  was  summoned  by  subpoena  d.  t.  in 
favor  of  a  defendant  in  a  criminal  case  ;  the 
treaty  of  1853  with  France,  art.  2,  provided  for 
immunity  of  consuls  from  appearance  in  court 
as  witnesses  ;  held,  that  the  constitutional  pro- 
vision  entitling  an  accused  to  compulsory  process 
did  not  override  the  treaty  provision,  the  Con- 
stitution having  given  merely  the  same  right  to 
process  which  had  before  existed  for  the  prose- 
cution only,  and  therefore  having  given  it  sub- 
ject to  the  established  exemption  for  foreign 
ambassadors ;  and  the  subsequent  addition  of 
consuls  to  the  exempt  class,  by  treaty,  was  no 
new  exemption  but  merely  an  enlargement  of  the 
class  already  exempt ;  official  documents  in  a 
consular  office  were  held  privileged,  here  under 
express  provision  of  the  treaty  of  1853  with 
France ;  the  party  summoning  must  show  that 
the  desired  aocument  is  not  an  official  one) ; 
1854,  Dillon's  Case,  Wharton's  Digest  of  Inter- 
national Law,  I,  666  (Mr.  Marcy,  Secretary  of 
State,  opposed  the  privilege  in  the  preceding 
case,  on  tiie  ground  that  the  constitutional  right 
was  subject  to  such  exemptions  only  as  existed 
spcifically  at  the  Constitution's  adoption,  and 
toe  treaty  exemptions  of  consuls  were  thus  not 


included);  1865,  Portuguese  Consul's  Case,  Whar- 
ton, nipra,  I,  775  (a  Portuguese  consul,  assuming 
that  the  moet-fisvored-nation  clause  gives  him 
the  French  treaty-privileges,  is  exempted  from 
process  as  a  witness,  except  when  required  by  an 
accosed  in  a  criminal  case ;  per  Marcy,  Secre- 
tary) ;  1862,  Hanoverian  Consul's  Case,  Whar- 
ton, tupra,  I,  776  (a  trading  consul  of  Hanover 
held  not  exempt ;  per  Seward,  Secretary ;  no 
reason  stated) ;  1867,  Janssen's  Case,  Wharton, 
supra,  I,  777,  Sen.  Ex.  Doc.  1,  spec.  sess.  1867 
(consul's  exequator  may  be  revoked  for  failure  to 
obey  summons,  when  he  is  not  privileged  by 
treaty) ;  1891,  U.  S.  v.  Trumbull,  48  Fed.  94  (the 
Chilian  vice-consul,  nnder  the  existing  treaty 
with  Chili,  which  by  the  most-favored-nation 
clause  secured  the  immunity  for  consuls  under 
the  treaty  of  1863  with  France,  held  exempt 
from  compulsory  process  as  witness  on  behalf  of 
the  prosecution;  the  constitutional  guarantee 
invoked  in  Dillon's  case  not  being  applicable ; 
here  the  testimony  was  asked  against  persons 
charged  with  violating  the  neutrality  laws  by 
aiding  the  insurrectionary  party  which  by  the 
time  of  the  trial  had  become  the  lawful  Govern- 
ment represented  by  the  witness) ;  1894,  Mason's 
Case,  U.  S.  For.  Rel  1899,  p.  304  (U.  S.  consul 
in  Germany  summoned  ;  held,  not  privileged, 
unless  by  the  most-favored-nation  clause  of 
Treaty  1871,  art  V,  the  U.  S.  obtains  the  bene- 
fit of  other  treaties  by  Germany) ;  1899,  Guen- 
ther's  Case,  ib.  302  (similar) ;  1899,  Clancy's 
Case,  ib.  566,  683  (similar ;  Nicsragua  treaty  of 
1867,  art.  X,  applied ;  but  "  information  which 
came  to  him  in  his  official  capacity  "  is  privi- 
leged) ;  1899,  Baiz  o,  Malo,  27  N.  7.  Miscell. 
685  (under  treaties  with  Colombia  giving  most- 
favored-nation  privileges,  the  French  treaty-pro- 
vision with  the  United  States  applies  and  exempts 
consuls  from  attendance) :  1900,  Bruni's  Case, 
U.  S.  For.  Rel.  1900,  p.  705  ("a  consul  engaged 
in  business  [in  Guatemala]  is  amenable  to  sum- 
mons, etc.,  only  for  causes  apart  from  his  official 
functions  ;  he  cannot  be  summoned  to  give  evi- 
dence of  any  matter  of  his  consular  business,  nor 
to  produce  to  the  Court  any  part  of  the  consular 
archives  "). 

'  See  the  cases  infra,  note  4. 
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§  2373 


secondly,  a  genuine  privilege  of  secrecy  (even  where  no  exemption  from 
attendance  exists  by  treaty)  for  the  official  archives  of  the  consulate  *  and  the 
official  facts  known  to  the  consul;^  for  the  privilege  for  secrets  of  State 
(po8t^  §  2375)  may  well  be  deemed  to  apply  (in  the  absence  of  international 
courts  of  justice)  to  all  matters  of  international  concern. 

(3)  A  judge  of  a  superior  court  seems  to  have  been  regarded  as  ex- 
empt from  attendance  at  common  law*  But  the  exemption  cannot  be  put 
upon  any  broader  ground,  so  as  to  negative  either  the  general  duty  to 
furnish  evidence  (ante,  §  2270)  or  the  amenability  to  compulsory  process 
{ante,  §  2371).  Whether,  on  grounds  other  than  privilege,  a  judge  should 
be  prohibited  (not  merely  exempted)  from  testifying  in  the  very  cause  over 
which  he  is  presiding,  is  a  distinct  question,  elsewhere  examined  {an^e, 
§  1909). 

§  2373.  (e)  IrremoTability  of  Offloial  Reoords.  On  the  general  principle 
of  the  public  inconvenience  and  danger  involved  in  removing  official  records 
from  their  usual  place  of  custody  (ante,  §  2182),  the  Court  may  refuse  to 
compel  the  production  of  the  originals  in  evidence : 


«  1894,  Mason's  Case,  U.  S.  For.  Rel.  1899, 
p.  804  (charges  of  under-Taluation  filed  in  U.  S. 
consal's  office  in  Oermany  ;  treaty  provision  of 
1871,  art.  V,  that  consular  archives  shall  be  in- 
violable, applied) ;  1899,  Guenther's  Case,  U.  S. 
For.  Rel.  1899,  p.  302  (similar) ;  1899,  Clancy's 
Case,  ib.  p.  566,  583  (siniUar ;  U.  S.  consul  in 
Nicaragua  ;  ^  consular  archives  held  inviolable, 
irresi)ective  of  treaties ;  but  **  personal  books  and 
papers  of  the  counsel  "  are  not  privileged) ;  1900, 
Bruni's  Case,  U.  S.  For.  Rel.  1900,  p.  705 
{quoted  supra)  ;  1903,  Kessler  v.  Best,  C.  C.,  121 
Fed.  439  (documents  being  '*  part  of  the  archives 
of  the  German  consulate,"  privileged  ;  no  author- 
ity cited). 

'  Clancy's  Case,  Bruni's  Case,  supra. 

•  1620,  Declaration  of  Grievances,  Cobbett's 
Pari.  Hist.  I,  1206  (the  Lords  having  sent  for 
several  members  of  the  Commons  to  testify  in 
the  investigation  into  abuses  of  royal  patents,  it 
was  object^  in  the  Commons  that  the  members 
were  virtually  nidges  upon  the  grievances,  and 
therefore  not  liable  to  be  sworn  ;  Sir  £.  Coke 
arguing  that  'Hhe  judges  of  the  Common  Pleas, 
or  of  any  court,  are  never  sworn  as  witnesses  in 
any  ca.se,  albeit  they  know  of  something  con- 
cerning it  and  can  testify  in  it ;  but  if  their 
knowledge  be  asked,  they  answer  it  without  an 
oath  ;  that  no  judge  of  the  Star  Chamber  can  be 
served  vrith  a  subpoena  ad  testificandum  in  that 
court"  ;  but  finally  the  members  volunteered  their 
oaths  out  of  courtesy) ;  1692,  Knowles*  Trial,  12 
How.  St.  Tr.  1179  ff.  (Holt,  C.  J.,  and  Eyre,  J., 
having  quashed  an  indictment  against  a  person 
claiming  to  be  a  peer,  were  summoned  before  the 
House  of  Lords  to  explain  their  reasons,  the  pro- 
ceeding being  by  express  vote  not  regarded  as 
charging  them,  but  only  for  information  ;  they 
declined  to  make  any  explanation  at  that  place, 
as  being  privileged)  ;  1838,  R.  t;.  Gazard,  8 
C.  &  P.  595  (perjury  ;  the  grand  jury  incjuired 
whether  they  "  ought  to  examine  "  the  chairman 


of  the  (quarter  sessions  to  prove  the  testimony, 
the  chairman  "having  expressed  a  desire  not  to 
be  examined  as  a  witness '  ;  Patteson,  J. :  "  It  is 
a  new  point,  but  I  should  advise  the  grand  jury 
not  to  examine  him.  He  is  the  president  of  a 
court  of  record,  and  it  would  be  dangerous  to 
allow  such  an  examination,  as  the  judges  of  Eng- 
land might  be  called  upon  to  state  what  occuiTed 
before  them  in  court "  ;  an  amicus  curia  having 
referred  to  a  contrary  instance,  Patteson,  J.,  re- 
plied :  *'  I  think  it  is  wrong,  and  that  it  ought 
not  to  be  done ") ;  1858,  R.  v.  Harvey,  8  Cox 
Cr.  99,  103  (Byles,  J.,  said  that  he  should  refuse 
to  ap{)ear  if  subpoenaed  to  produce  his  notes  of 
testimony,  but  that  the  rule  did  not  apply  to 
inferior  magistrates) ;  1880,  Anon.,  24  Sol.  J. 
398  (master  of  the  Supreme  Court,  summoned  to 
prove  testimony  before  him  on  a  charge  of  per- 
jury ;  objection  waived)  ;  Tex.  C.  Cr.  P.  1895, 
§  779  ("  When  it  is  proposed  to  ofler  the  testi- 
mony of  a  judge  in  a  cause  pending  l)erore  him, 
he  is  not  required  to  testify  if  he  declares  that 
there  is  no  fact  within  his  knowledge  important 
in  the  cause").  The  admissibility  of  a  judge's 
noteSf  under  the  Hearsay  rule,  is  still  another 
question :  arUCj  §  1666. 

It  was  at  one  time  thought  that  an  arbitrator 
had  some  such  privilege :  1808,  Ellis  v.  Saltan, 
4  C.  &  P.  327,  note  (an  arbitrator  being  called  to 
prove  that  he  had  exceeded  the  limits  of  his  sub- 
mission, **  Mansfield,  C.  J.,  told  the  witness 
that  he  need  not  be  examined  unless  he  chose  it, 
thinking  that  an  arbitrator  was  not  to  be  after- 
wards worried  as  a  witness  ").  But  this  notion 
was  entirely  unfounded.  It  is  now  thoroughly 
understood  that  an  arbitrator  is  not,  bv  reason 
of  that  office,  either  disqualified  or  ]>rivileged 
{ante,  §  1912) ;  and  that  the  only  prohibitions 
applicable  concern  the  facts  which  may  be  proved 
as  to  his  award,  these  facts  \yeAng  determined  by 
the  principles  of  the  parol-evidence  rule  as  ap- 
plied  to  awards  (ante,  J  2358). 


VOL.  rv. 
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17m,  Per  Curiam^  in  DOaneg  ▼.  PkHad^pUa^  1  Teatw  403  (ninang  a  mbponi*  d.  I. 
againtt  the  nureyor-geiienil) :  "We  OQ^i  not  to  iflrae  a  subpoena  witb  mtk  a  dame  in 
the  present  instance  ;  oiberwise  the  snnreyor-general,  or  anj  other  pnbhc  offieer^  might 
be  obliged  to  take  anj  original  pnblic  pi^rs  from  hie  offiee  to  the  farthest  ooonties 
in  the  State,  and  the  same  papers  mi^^t  be  demanded  in  different  ooonties  at  the  same 
time."* 

This  rule  of  the  common  law  has  been  supplemented  in  some  jnrisdictions 
by  express  statutes.' 

Distinguish,  however,  (1)  the  illegality  of  removing  such  records;  for  this 
of  itself  is  no  ground  for  refusing  to  receive  them  {ante,  §  2183) ;  (2)  the  pro- 
priety of  receiving  an  original  always,  in  preference  to  a  copy ;  for,  apart 
from  the  prohibition  of  the  present  rule  (which  leaves  much  to  the  Court's 
discretion)  the  original  of  a  document  is  always  receivable  {ante,  §  1186); 


^  Accord:  England:  1788,  R.  v.  King,  2T.  R. 
234  (application  for  an  information  against  aa- 
teanog-officers ;  the  mle  that,  in  grantinff  an 
information  affainat  magistrates  for  miaoonduct, 
there  ahoald  oe  a  proaaction  of  their  proceed- 
ingi  before  the  Court  was  conceded ;  but,  by 
exception,  on  the  score  of  '*  pnblic  inconven- 
ience," the  order  to  bring  the  asaeasment  books 
by  certiorari  was  qnash^ ;  "  every  person  is 
entitled  to  take  copies,  so  that  no  injury  can 
arise  to  the  party  from  our  refusing  a  certiorari; 
but  on  the  contrary  very  great  pnblic  inconven- 
ience would  ensue  from  permitting  it  to  issue  ") ; 
1788,  Atherfold  v.  Beard,  2  T.  K.  610  (action 
on  a  wager  as  to  the  collection  of  taxes ;  revenue 
officers  treated  as  not  bound  to  produce  the 
public  books,  chiefly  on  the  ground  of  incon- 
venience);  United  States:  1887,  Stevenson  v. 
Moody,  85  Ala.  33,  35,  4  So.  595  (''except  in 
special  cases,"  a  public  record's  original  cannot 
be  reauired  for  production  ;  here  said  of  probate 
record-book);  1886,  Re  Lester,  77  6a.  143  (a 
mayor,  who  was  ex  officio  the  presiding  judge  of 
a  Court  of  record  ;  held  not  subject  to  subpcena 
d.  t.  to  bring  his  docket  to  be  used  a.s  evidence) ; 
1870,  Dunliam  v.  Chicago,  55  111.  357  (''books 
and  documents,  public  records,  in  the  custody 
of  public  officers " ;  the  Court  has  power  to 
order  production,  but  will  not  do  so  where  cer- 
tified copies  will  answer  as  well ;  "  public  con- 
venience and  safety "  being  the  reason) ;  1901 
Delaware  Surety  Co.  v.  Layton,  —  N.J.  Eiq.  — 
50  Atl.  378  (Secretary  of  State  enjoined  from 
removing  official  documents  out  of  the  State) ; 
1882,  Peney  v,  Gilliland,  Wright  Oh.  38  (jus- 
tice's  docket;  "strong  circumstances  must  be 
shown  to  induce  a  Court  to  order  the  removal 
of  the  book  ") ;  1794,  Delaney  v.  Philadelphia, 
1  Yea  tea  403  (subposna  d,  t.  to  the  surveyor- 
general  to  bring  official  papers,  refused ;  quoted 
supra);  1840,  Devling  v,  Williamson,  9  Watts 
811,  817  ("To  permit  a  person  other  than  [the 
custodian]  ...  to  take  tnem  [out  of  the  office] 
is  a  most  dangerous  and  pernicious  practice  " ; 
they  should  be  taken  out  only  by  a  custodian 
u|)on  iubpana  or  special  order);  1879,  Corbett 
V,  Gibson,  16  Blatchf.  334  (production  of  official 
documents  in  custody  of  a  major-general,  not 


required,  aince  copies  oonld  be  obtained  and 
used). 

In  a  few  cases  the  Court  has  exercised  its 
power  to  require  production :  1815,  Treasurer  v. 
Moore,  3  Brev.  550  ("A  sheriff's  books  are  pub- 
lic property,  and  whoever  may  be  in  possession 
of  them  is  bound  to  produce  them  when  called 
for  by  1ml  authority,  even  though  as  evidence 
against  himself") ;  1856,  Baahford  v.  Barstow, 
Wis.,  Pamph.  Rep.  p.  289  (the  Court  required 
the  Secretary  of  State  to  hnne  original  election 
returns,  bearing  evidence  of  foigeiy,  from  an« 
other  room  in  the  same  building). 

•  Cal,  C.  C.  P.  1872,  §  1950  (no  record  of 
any  sort  of  which  a  transcript  is  receivable  may 
be  removed  from  the  office  of  custody,  except  on 
order  of  Court  "  in  cases  where  the  inspection 
of  the  record  is  shown  to  be  essential  to  the  just 
determination  of  the  cause  or  proceeding  pend- 
ing, or  where  the  court  is  held  in  the  same 
building  with  such  office ") ;  Kan,  Gen.  St. 
1897,  c.  97,  §  2  ("no  public  officer  herein 
named,"  viz.,  a  probate  judge,  county  clerk, 
county  treasurer,  register  of  deeds,  clerk  of  the 
district  court,  justice  of  the  peace,  police  judge, 
or  other  pnblic  officer,  or  "other  custodian  of 
public  records  shall  be  compelled  to  attend  any 
court,  officer,  or  tribunal  sitting  more  than  one 
mile  from  his  office"  with  the  records  in  his 
custody) ;  JV.  V.  C.  C.  P.  1877,  §  866,  Laws 
1895,  c.  946  (regulation  of  the  use  of  records,  by 
a  qualified  prohibition  of  removal) ;  Oh.  Bev. 
St.  1898,  §  5250  (the  custodian  of  irremovable 
official  documents  is  not  compellable  to  attend, 
on  certain  conditions)  ;  Okl  Stats.  1893,  §  4278 
(no  public  officer  or  other  custodian  of  public 
records  is  to  be  compelled  to  attend  with  official 
records  "  more  than  one  mile  from  his  office  ") ; 
Pa.  St.  1823,  Pub.  L.  233,  §  1,  P.  4  L.  Dig., 
Evidence,  29  (documents  in  the  offices  of  the  sec- 
retaries of  the  Commonwealth  and  of  the  land- 
office,  of  the  surveyor-general,  auditor-general, 
and  State  treasurer,  are  producible  on  proper 
process) ;  Wath.  C.  b  Stats.  1897,  §  5996  ("no 
pnblic  officer  having  the  possession  or  control  of 
public  records  or  papers  which  are  required  by 
Jaw  to  be  kept  in  any  particular  office  or  place 
shall  be  compelled  to  produce  the  same  "). 
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(3)  the  admissibility  of  copies,  whenever  the  original  is  not  removable ;  for 
this  raises  the  question  whether  a  specific  kind  of  record  is  required  to  be 
produced  in  the  original  (ante,  §  1218) ;  the  few  instances  of  such  required 
production  —  for  example,  on  a  plea  of  ntU  tiel  record  —  are  thereby  made 
exceptions  to  the  present  rule. 

§  2374.  (^f)  PrlTllege  for  Commmiloations  by  InformerB  to  Olfloial  Pros- 
«oaton.  A  genuine  privilege  for  communications,  on  the  fundamental  prin- 
ciple of  privilege  {ante,  §  2285),  must  be  recognized  for  the  communications 
made  by  informers  to  official  prosecutors,  because  such  communications  ought 
to  receive  encouragement,  and  because  that  confidence  which  will  lead  to 
such  communications  can  be  created  only  by  holding  out  immunity  from 
a  compulsory  disclosure  of  the  informant's  identity: 

1794,  Hardy^B  Trial,  24  How.  St.  Tr.  8 ;  the  witness  had  reported  the  existence  and 
doings  of  secret  political  societies :  ^  I  did  not  do  it  of  myself,  but  by  advice;  a  gentle- 
man recommended  me  by  all  means  to  make  a  report.  It  was  not  to  a  magistrate  " ;  Mr. 
Erskine :  ^*  Then  to  whom  was  it  ?  "  Objection  was  made.  '*  I  submit  he  must  state  the 
name  of  the  person  to  whom  he  communicated  it ;  then  have  I  not  a  right  to  subpoena 
that  person  ?  I  will  then  ask  [this  witness] ,  When  did  yon  tell  it  him  ?  At  what 
place?  Who  were  present?  Then  I  ask  that  person,  Is  it  true?  .  .  .  And  if  he  were 
to  say,  I  never  saw  his  face  [the  witness']  till  I  saw  him  in  court,  would  not  that  shake 
the  credit  of  the  witness  with  any  man  of  understanding  ?  I  apprehend  it  would." 
Mr.  Attorney- General  [opposing]:  *'What  is  the  principle  upon  which  the  Court  says. 
You  shall  never  ask  where  he  got  that  information  ?  .  .  .  A  court  of  justice  does  not 
sit  to  catch  •the  little  whispers  or  the  huzzas  of  popularity ;  it  proceeds  upon  great  prin- 
ciples of  general  justice.  It  says  that  individuals  must  suffer  inconveniences  rather  than 
great  public  mischief  should  be  incurred ;  and  it  says  that  if  men's  names  are  to  be  men- 
tioned who  interpose  in  situations  of  this  kind,  the  consequence  must  be  that  great  crimes 
will  be  passed  over  without  any  information  being  offered  about  them,  or  without  persons 
taking  that  part  which  is  always  a  disagreeable  part  to  take  but  which  at  the  same  time 
it  is  necessary  should  be  taken  for  the  interest  of  the  public.  .  .  .  Nobody  will  deny  but 
that  it  is  a  hard  case ;  but  it  has  become  a  settled  rule,  because  private  mischief  gives  way 
to  public  convenience  " ;  Eyre,  L.  C.  J. :  **  It  is  perfectly  right  that  all  opportunities  should 
be  given  to  discuss  the  truth  of  the  evidence  given  against  a  prisoner ;  but  there  is  a  rule 
which  has  universally  obtained  on  account  of  its  importance  to  the  public  for  the  detection 
of  crimes,  that  those  persons  who  are  the  channel  by  means  of  which  that  detection  is 
made  should  not  unnecessarily  be  disclosed.  .  .  .  [As  to  (1)  the  person  reported  to,]  I  can- 
not satisfy  myself  that  there  is  any  substantial  dlBtinction  between  the  case  of  this  man's 
going  to  a  justice  of  the  peace  or  going  to  a  magistrate  superior  to  a  justice  of  the  peace, 
or  to  some  other  person  who  communicated  with  a  justice  of  the  peace.  .  .  .  [As  to  (2) 
the  person  above  advising  a  report,]  I  am  of  opinion  the  principle  extends  to  that  ques- 
tion, because  the  disclosing  who  the  friend  was  that  advised  him  to  go  to  a  magistrate  is 
a  thing  which  puts  that  friend  in  a  situation  into  which  he  ought  not  to  be  put,  and  into 
which  it  is  inconvenient  to  general  justice  that  he  should  be  put.  .  .  .  My  apprehension 
is  that,  among  those  questions  which  are  not  permitted  to  be  asked,  are  ail  those  questions 
which  tend  to  the  discovery  of  the  channels  by  whom  the  disclosure  was  made  to  the  offi- 
cers of  justice;  that  it  is  upon  the  general  principle  of  the  convenience  of  public  justice 
not  to  be  disclosed ;  that  all  persons  in  that  situation  are  protected  from  the  discovery ; 
and  that,  if  it  is  objected  to,  it  is  no  more  competent  for  the  defendant  to  ask  who  the 
person  was  that  advised  him  to  make  a  disclosure  than  it  is  to  whom  he  made  the  disclo- 
sure in  consequence  of  that  advice,  [or]  than  it  is  to  ask  any  other  question  respecting  the 
channel  of  communication  or  all  that  was  done  under  it " ;  BuUer,  J. :  "  My  lord  chief 
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justice  and  mj  lord  diief  banm  both  say  the  principle  is  that  the  discoveiy  is  necessary 
for  the  purpose  iA  obtaining  public  justice;  and  if  you  call  for  the  name  of  informer  in 
snch  cases,  no  man  will  make  a  discovery,  and  public  justice  wiU  be  defeated  Upon  that 
ground,  therefore,  it  is  that  the  informer  for  the  purpose  of  a  public  prosecution  shall  not 
be  disclosed." 

1888,  Pamdl  Commission's  Proceedings,  20th  day,  Times'  Rep.  pt  0,  p.  !}8 ;  the  Times 
had  charged  the  Irish  Land  League  with  complici^  in  crime  and  agrarian  outrage ;  part 
of  its  case  was  that,  in  spite  of  the  League*s  avowedly  peaceable  purpose,  there  were  inner 
circles  of  conspirators  who  used  the  League  to  advance  criminal  purposes ;  one  of  the  police 
inspectors  had  testified  that  there  was  such  an  inner  circle  of  criminals ;  on  cross^xamina- 
tion  he  was  asked  by  Mr.  Reid :  **  You  now  say  that  you  obtained  this  information  from 
an  informer  ?  "  A.  '*  Yes."  d  "  Give  me  the  name  of  the  informer.'*  ^.  "^  I  will  not" 
Q.  "  1  must  press  you."  A.*^l  repeat  to  my  Lords  that  I  cannot  do  any  such  thing.** 
A.  L,  Smith,  J. :  ''I  always  understood  that  a  police-constable  is  not  bound  to  state  the 
name  of  a  person  from  whom  he  received  information  ";  Mr.  Reid:  *'  We  are  wanting  to 
get  to  the  bottom  of  this  matter.  Here  is  a  police-constable  who  states  that  the  Land 
League  has  an  inner  circle,  according  to  his  information.  I  am  entitled  to  find  out  who 
gave  him  the  information,  otherwise  we  are  at  the  mercy  of  an  anonymous  informer  whom 
we  are  not  allowed  to  ascertain,  whose  name  even  we  are  not  allowed  to  find  out.  We 
may  be  able  to  prove  him  to  be  the  greatest  liar  in  the  three  kingdoms.  I  submit  that  I 
am  entitled  to  have  the  name."  Sir  H.  James  (opposing)  :  *'  My  lords,  we  have  to  ask 
you  to  consider  the  entire  question.  I  gather  we  may  assume  that  Inspector  Davis 
has  some  good  reason  for  refusing  to  give  this  information.  This  man's  life  might  not 
be  safe."  President  Hannen :  "  When  this  sort  of  question  arose  before,  I  suggested  that 
the  question  might  be  asked  why  the  witness  refused  to  give  an  answer.  ...  It  will  be 
for  us  to  say  whether  the  excuse  he  gives  will  be  a  sufficient  reason  in  our  opinion,  and 
whether  we  should  or  should  not  exercise  the  power  we  have  of  calling  upon  the  witness 
to  answer  the  question." 

1872,  Gray,  C.  J.,  in  Worthington  v.  Scribner,  109  Mass.  487,  488 :  "  It  is  the  duty  of 
every  citizen  to  communicate  to  his  government  any  information  which  he  has  of  the 
commission  of  an  offence  against  the  laws.  To  encourage  him  in  performing  this  duty 
without  fear  of  consequences,  the  law  holds  such  information  to  be  among  secrets  of  State, 
and  leaves  the  question  how  far  and  under  what  circumstances  the  names  of  the  informers 
and  the  channel  of  communication  shall  be  suffered  to  be  known  to  the  absolute  discretion 
of  the  Government,  to  be  exercised  according  to  its  views  of  what  the  interests  of  the 
public  require.  Courts  of  justice  therefore  will  not  compel  or  allow  the  discovery  of  such 
information,  either  by  the  subordinate  officer  to  whom  it  is  given,  by  the  informer  him- 
self, or  by  any  other  person,  without  the  permission  of  the  Government." 


This  privilege  is  well  established,^  and  its  soundness  cannot  be  questioned. 
But  it  is  subject  to  certain  limitations,  inherent  in  its  logic  and  its  policy : 


*  England:  1790,  R.  v.  Akers,  6  Esp.  126, 
note  (information  for  olMtnicting  a  customs 
officer  ;  the  defendant  not  allowed  to  inquire 
the  name  of  the  person  informing  of  the  smug- 
gling) ;  1794,  Hardy's  Trial,  24  How.  St.  Tr.  8 
(quoted  supra) ;  1817,  R.  v,  Watson,  2  Stark. 
116,  135,  32  How.  St.  Tr.  102  (a  shorthand 
reporter  of  seditious  speeches,  not  allowed  to  be 
aslced  as  to  delivering  his  notes  to  the  Under- 
Secretary  of  State  ;  L.  C.  J.  Ellenborough  ''said 
that  a  communication  to  a  member  of  the  Gov- 
ernment was  a  communication  to  Govern- 
ment") ;  1846,  R.  V.  O'Connell.  1  Cox  Cr.  403, 
6  State  Tr.  n.  8.  1,  208  (a  witness  for  the  Crown 
was  not  allowed  to  ask  ''at  whose  suggestion" 
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he  came  over  to  Ireland,  even  on  cross-examina- 
tion) ;  1846  (?),  R.  V.  Candy,  cited  16  M.  &  W. 
176  (the  witness  was  allowed  to  be  asked  whether 
he  was  the  informer ;  Kolfe,  B. :  "  That  was  tried 
before  me ;  the  principle  was  rather  followed 
than  violated  by  asking  that  question  of  B., 
because  it  was  perfectly  clear  ana  admitteil  that 
he  was  the  informer,  and  it  went  to  exclude  the 
notion  of  anybody  else  beins  an  informer"); 
1846,  Attorney-General  v.  Bnant,  16  M.  k  W. 
169  (information  for  penalties ;  the  question, 
"Did  you  give  the  information  ?'*  was  not 
allowed;  "in  a  public  prosecution  a  witness 
cannot  be  asked  such  questions  as  will  disclose 
the  informer,  if  he  be  a  third  person ;  .  .  .  the 
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(1)  The  privilege  applies  only  to  the  identity  of  the  informant,  not  to 
the  contents  of  his  statement  as  such,  for,  by  hypothesis,  the  contents  of 
the  communication  are  to  be  used  and  published  in  the  course  of  prosecution. 
Much  less  does  the  privilege  apply  to  prevent  merely  the  proof  of  contents 
which  have  already  been  de  facto  disclosed,  —  as  in  an  action  against  the 
informant  for  libel.  To  deny  production  in  such  a  case  is  in  effect  to  declare 
that  the  libel  is  privileged  from  liability.  If  that  is  indeed  the  judicial  belief 
and  the  law,  it  should  be  frankly  declared ;  if  not,  the  action  should  not  be 
defeated  by  an  evasion  which  pretends  to  keep  secret  that  which  is  not 
secret^ 

(2)  If  the  identity  of  the  informer  is  known  and  admitted,  then  there  is 


principle  of  the  rule  applies  to  the  cane  where  a 
witness  is  asked  if  he  himself  is  the  infonner  ") ; 
1848,  R.  V,  O'Brien,  7  State  Tr.  N.  8.  1,  123  (an 
infonner  was  told  br  some  one,  not  an  official, 
to  attend  a  treasonable  meeting,  but  refused  to 
name  him  on  account  of  supposed  danger  of 
assassination ;  not  compelled) ;  1888,  Pamell 
Commission's  Proceedings,  20th  day,  Times'  Rep. 
pt.  6,  p.  28  (quoted  supra;  another  instance 
occurs  on  the  35th  day,  pt  9,  p.  241) ;  1890, 
Harks  v.  Beyfus,  L.  R.  25  Q.  B:  D.  494,  498 
(malicibus  prosecution  ;  on  testimony  b^  the 
director  of  public  prosecutions  that  the  original 
proceeding  nad  been  instituted  by  himself,  he 
was  held  privileged  from  naming  his  informants 
or  producing  their  written  statements ;  following 
Attorney -General  v,  Briant,  supra) ;  Canada: 
1884,  Bradley  v.  Mcintosh,  5  Ont.  227,  232  (libel ; 
an  anonymous  letter  sent  by  the  defendant  to  the 
Attorney-General  concerning  the  plaintiff  was  re- 
fused production  by  the  hesd  of  tne  department ; 
production  not  compelled) ;  1893,  Humphrey  v. 
Archibald,' 20  Ont  App.  267  (police-officer  sued 
for  malicious  prosecution,  ana  refusing  to  dis- 
close his  informants,  held  privileged  ;  ''  it  is 
not  the  privilege  of  the  witness,  but  is  adopted 
on  the  grounds  of  public  policy  on  account  of 
its  importance  to  the  public");  United  States: 

1899,  Smith  v.  Smith,  2  Penne.  (Del.)  365,  45 
Atl.  848  (communications  by  a  citizen  to  a  letter 
carrier  as  to  addresses  and  other  matters  relating 
to  mail  delivery,  not  protected) ;  1839,  State  v. 
Soper,  16  Me.  293  (larceny  of  logs  ;  (questions  as 
to  the  employees  giving  information  to  the 
owner,  leading  to  a  search  b^  him,  excluded  on 
the  facts ;  the  informants  being  in  fear  of  mob 
violence  in  case  of  disclosure) ;  1872,  Worthing- 
ton  V.  Scribner,  109  Mass.  487  (action  for  falsely 
informing  the  U.  S.  Treasury  that  the  plaintiff 
was  a  fraudulent  impostor;  interrogatories  to 
the  defendant  as  to  his  giving  such  information, 
held   privileged  from  answer ;   quoted  supra) ; 

1900,  Shinglemeyer  v.  Wright,  124  Mich.  230, 
82  N.  W.  887  (slander ;  defendant's  communi- 
cations of  his  suspicions  to  detective  officers,  not 
admitted  to  show  malice,  because  privileged ; 
this  seems  unsound) ;  1839,  Howard  v.  Thomp- 
son, 21  Wend.  319,  335  (libel,  for  a  letter  by  a 
postmaster  to  the  Secretary  of  the  Treasury 
charging  with  fraud  the  plaintiff  a  customs  in- 
spector ;  intimated  dnter  that  the  letter  was 


privil^ed  ;  Gray  v.  Pentland,  infra,  approved) ; 
1815,  Gray  v.  Pentland,  2  S.  &  R.  23,  28,  82 
(libel,  for  a  deposition  made  by  defendant  before, 
a  justice,  chaigiug  the  defendant,  clerk  of  a 
court,  with  unfitness,  and  forwarded  to  the 
Governor ;  on  a  subpoena  d  t,  to  the  Governor 
and  Secretary,  they  refused  to  attend,  and  evi- 
dence of  the  document's  contents  was  offered  ; 
held  inadmissible,  since  to  allow  such  proof 
'*  would  be  a  check  on  representations  to  the 
competent  authority  "  ;  this  is  unsound,  because 
both  the  name  and  the  contents  were  already 
disclosed) ;  1837,  Yoter  v.  Sanno,  6  WatU  164, 
166  (preceding  ruling  approved) ;  1807,  Burr's 
Trial,  Robertson's  Rep.,  II,  508,  520,  525  (a 
motion  was  made  that  "a  communication  con- 
fidentially made  to  the  President,  respecting  the 
conduct  of  certain  persons  holding  places  of 
trust  and  confidence,  out  who  have  not  hitherto 
been  prosecuted  or  even  suspected,  should  be 
produced " ;  Chief  Justice  Marshall  in  this  in- 
stance ordered  production  of  the  letter,  because 
it  did  not  appear  that  the  President  objected  to 
production  ;  but  the  Chief  Justice,  whUe  recog- 
nizing a  privilege,  did  not  indicate  the  limits  of 
it,  nor  whether  it  here  rested  on  the  present 
ground  or  on  that  of  State  secrecy ;  the  argu- 
ments of  counsel  pro  and  con  are  useful) ;  1827, 
U.  8.  V.  Moses,  4  Wash.  C.  C.  726  (**  the  officer 
who  apprehended  the  prisoner  is  not  bound  to 
disclose  the  name  of  the  person  from  whom  he 
received  the  information  wnich  led  to  the  detec- 
tion and  apprehension  ") ;  1884,  Vogel  v.  Gruaz, 
110  U.  S.  311,  316,  4  Sup.  12  (Worthington  ». 
Scribner,  supra,  followed,  in  holding  a  commu- 
nication privileged  when  made  to  a  State's  at- 
torney with  reference  to  securing  an  indictment) ; 
1902,  King  v.  U.  S.,  50  C.  C.  A.  647,  112  Fed. 
988  (answers  as  to  an  accomplice- witness'  im- 
munity from  prosecution  under  a  promise  from 
the  government  attorney,  held  not  privileged  as 
involving  State  secrets) ;  1816,  Morris  v.  Creel, 
2  Va.  Cas.  49  (subpcena  d,  t.  upon  the  clerk  of 
the  Executive  Council,  for  *'a  certain  memorial 
to  the  Executive,"  submitted  ''for  public  pur- 
poses, to  enable  the  council  to  determine  upon 
the  conduct  of  executive  officers  "  ;  attachment 
refused,  because  the  clerk  ought  not  to  produce 
without  the  Council's  order). 

*  For  this  reason  Gray  o.  Pentland,  supra, 
seems  erroneous. 
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reason  for  pretended  concealment,  and  the  privilege  of  secrecy  would  be 
merely  an  artificial  obstacle  to  proof.^ 

(3)  The  privilege  applies  to*  communications  to  such  officers  only  as  have 
a  respannbUitif  or  duty  to  prevent  public  wrongs,  and  not  to  officials  in 
general.* 

(4)  The  privilege  applies  only  to  communications  concerning  third  per$onff 
misdoings.  For  example,  a  person's  own  statement  of  his  own  taxable  prop^ 
erty  ^  or  his  own  unfinished  inventions  f  to  the  proper  official,  may  be  pro- 
tected by  some  express  statute  (based,  to  be  sure,  on  an  analogous  principle), 
but  not  as  an  informer's  disclosure  under  this  rule. 

(5)  Even  where  the  privilege  is  strictly  applicable,  the  trial  Court  may 
compel  disclosure,  if  it  appears  necessary  in  order  to  avoid  the  risk  of  false 
testimony  or  to  secure  useful  testimony ;  the  reasons  for  this  qualification 
have  been  thus  set  forth : 

1868,  R.  y.  Richardson,  3  F.  &  F.  693 ;  murder  by  poison ;  a  policeman,  haying  testified 
to  finding  poison  on  a  search  of  defendant's  premises  in  oonseqaence  of  information  re- 
ceiyed,  refused  onder  police  regulations  to  giye  the  names  of  his  informants ;  Codb&tim, 
C.  J.,  ^  ordered  him  immediately  to  answer  the  question,  obsenring  that  in  this  case  it  was 
most  material  to  the  ends  of  justice  that  it  should  be  stated  ";  and  it  then  appeared  that 
the  informants  were  "two  girls  who  were  not  called  as  witnesses  for  the  prosecution  "; 
the  Chief  Justice  afterwards  commenting  strongly  on  the  failure  to  produce  them ;  the 
Reporters  add :  "  Though  in  this  particular  case  it  was  not  so,  yet  it  might  be  in  similar 
cases  that  the  information  was  giyen  by  or  deriyed  from  the  really  guilty  party  with  a 
view  to  diyert  suspicion  from  himself  and  fix  it  on  an  innocent  person ;  or  again,  it  might 
be  (and  in  this  case  it  was  so)  that  the  information  was  deriyed  from  the  accused  herself 
and  was  accompanied  by  a  statement  showing  her  innocence.  .  .  .  The  effect  of  applying 
the  supposed  rule  in  such  cases,  it  is  manifest,  would  be  to  enable  prosecutors  or  police- 
men to  produce  such  portions  of  evidence  as  they  might  please,  and  to  withhold  the  wit- 
nesses the  whole  of  whose  evidence  might  demonstrate  the  innocence  of  the  accused.  It 
is  extraordinary  that  it  should  ever  have  been  supposed  that  (in  ordinary  cases  at  all  events) 
there  ever  was  such  a  rule;  and  the  latest  writer  on  the  subject,  Mr.  Best,  entirely  ignores 
it  except  in  political  cases.  And  it  may  deserve  consideration  whether  ever  in  such  cases 
it  applies  where  the  question  is  asked,  not  merely  with  a  view  to  elicit  the  name  for  pur- 
poses of  observation  or  credit,  etc.,  but  when  (as  in  the  present  instance)  the  party  who 
gave  the  information  must  have  been  in  a  position  to  disclose  something  further  as  to  the 
facts  of  the  case." 


*  R.  V,  Candy,  gupra,  illustrates  this. 

*  Note  that  a  communication  not  protected 
by  this  privilege  may  be  protected  by  the  privi- 
leges for  communications  to  an  attorney  (ante, 
§  2296)  or  to  a  ffrand  jury  {anUy  §  2363),  and 
vice  versa. 

*  1900,  Be  Joseph  Haigreaves,  Limited,  1  Ch. 
847  (tinancial  misdoings  of  a  corporation;  the 
corporation  balance-sheets,  filed  with  the  in- 
come-tax commissioner,  were  refused  production 
by  that  officer,  on  the  ground  of  public  policy 
and  also  of  the  prohibition  of  disclosure  in  his 
oath  required  by  the  income-tax  statute ;  held 
privileged  from  discovery  on  the  facts ;  Wright, 
J. :  "It  seems  to  me  it  must  be  a  matter  of  pub- 
lic concern  that  persons  should  have  confidence 
in  the  secrecy  of  that  procedure  [of  the  Inland 


Revenue  Board] ") ;  1902,  Bowman  v,  Mont- 
calm Circuit  Judge,  —  Mich.  —  ,  89  N.  W. 
334  (in  a  proceeding  to  lower  an  assessment,  the 
taxpayer  may  not  compel  the  disclosure  of  the 
sworn  assessment-lists  of  other  persons  ;  the  stat- 
ute providing  that  **  no  such  statement  shall  be 
used  for  any  other  purpose  "  than  enforcing  the 
act\ 

*  U.  S.  Rev.  St.  1878,  |4902  (caveat  of  an 
incomplete  invention  *' shall  be  filed  in  the  con- 
fidential archives  of  the  office  and  preserved  in 
secrecy,  and  shall  be  operative  for  the  term  of 
one  vear  from  the  filing  thereof") ;  1891,  Edison 
El.  L.  Co.  V.  U.  S.  El.  L.  Co. ,  46  Fed.  56,  69 
(statute  held  not  applicable  to  an  ordinary  ap- 
plication pending.  Compare  the  rulings  upon 
trade  secrets  {ante,  §  2212). 


8334 


S§  2367-2376] 


STATE  SECRETS. 


2375 


1890,  Lord  Eaher,  M.  R.,  in  Marks  v.  Beyfus,  L.  R.  25  Q.  B.  D.  404,  498 :  "I  do  not 
say  it  is  a  rule  which  can  never  be  departed  from ;  if  upon  the  trial  of  a  prisoner  the 
judge  should  be  of  opinion  that  the  disclosure  of  the  name  of  the  informant  is  necessary 
or  right  in  order  to  show  the  prisoner's  innocence,  then  one  public  policy  is  in  conflict 
with  another  public  policy,  and  that  which  says  that  an  innocent  man  is  not  to  be  con- 
demned when  his  innocence  can  be  proved  is  the  policy  that  must  prevail."  ^ 

§  2375.    {g)  Privilege   for   Seorets  of  State  and  Olfloial  Commu2iioation8. 

Wliat,  then,  yet  remains,  in  the  shape  of  ofl&cial  privilege?  Eliminating  the 
foregoing  principles,  is  there  still  a  genuine  testimonial  privilege  which  is  to 
protect  public  officers  from  the  disclosure  of  certain  kinds  of  facts  or  com- 
munications received  through  their  official  duties  ?  Some  such  privilege 
undoubtedly  exists.  But  the  scope  of  that  privilege  has  not  yet  been  defined 
with  certainty. 

So  far  as  the  tenor  of  the  precedents  has  gone,  they  may  be  grouped  into 
several  classes.  First,  several  rulings  (all  of  them  in  England),  in  actions 
against  an  official  for  defamation  contained  in  an  official  report,  privilege  the 
defendant  from  producing  the  defamatory  writing,  i.  e.  practically  accord  to 
him  an  exoneration  from  liability  by  refusing  the  means  of  proof.^    Next, 


^  1893,  Burton,  J.,  in  Humphrey  v,  Archi- 
bald, 20  Out.  App.  267,  269  (similar  to  Marks 
V.  Beyfus,  aupra), 

^  1816,  Wyatt  v.  Gore,  Holt  299,  802  (Ubel 
a^iDst  the  lieutenant-governor  of  Upper  Canada, 
by  the  surreyor-generu  thereof ;  the  defendant's 
consultation  with  the  attorney-general,  held  priv- 
ileged ;  Gibbs,  C.  J. :  ''No  office  of  this  Kind 
«ould  be  executed  with  safety,  if  conversations 
between  the  governor  of  a  distant  province  and 
his  attorney-general,  who  is  the  only  person  upon 
whom  sucn  governor  can  lean  for  advice,  were 
suffered  to  be  disclosed'') ;  1820,  Home  v.  Ben- 
tinck,  2  B.  &  B.  130, 134  (leading  case  ;.  libel  by 
a  lieutenant-colonel,  who  was  engaged  in  a  min- 
.  ing  company,  against  one  of  a  court  of  inquiry 

appointed  by  the  commander-in-chief  to  inquire  periif  which  no  judge  can  dare  to  undertake 
into  the  plaintiff's  conduct  in  the  mining  adven-  Mondelet,  J.,  diss. ;  an  absurdity  was  given  to 
ture  and  reporting  his  misconduct ;  the  military  the  ruling  by  the  fact  that  the  secretory  had 
aecretary  or  the  commander  was  held  privileged,  already  sent  a  copy  of  the  document  to  the  plain- 
for  the  defendant,  not  to  produce  the  minutes  of  tiff) ;  1864,  M'Elveney  v,  Connellan,  17  Ir.  C.  L. 
the  court  of  inquiry  containing  the  alleged  libel,     55,  69  (libel,  for  a  report  bv  defendant  as  in 

to  th 


ten  by  a  public  officer) ;  1860,  Beatson  v.  Skene, 
5  H.  &  N.  838,  853  (leading  case ;  libel  on  an 
army-officer ;  letters  to  the  ^retary  of  War  and 
minutes  of  a  court  of  inquiry,  the  Secretary  of 
War  having  been  subpoenaed  to  produce  but 
having  attended  and  objected  on  the  ground  of 
"prejudice  to  the  pubUc  service,"  held  privi- 
leged on  that  ground) ;  1863,  Gugy  v.  Maguire, 
18  Low.  Can.  33,  49  (libel,  for  a  communication 
to  the  Government  by  the  defendant,  a  police 
superintendent ;  on  a  subpcdna  cL  U  to  the  pro- 
vincial secretary  for  the  document,  in  order  to 
prove  the  plaintiff's  case,  and  on  objection  on 
the  ground  of  "injury  to  the  public  service," 
production  was  held  not  compellable,  because 
^'the  disclosure  is  to  divulge  inter  arcana  im- 


nor  was  a  copy  obtained  from  the  commander's 
office  received ;  on  the  ground  that  the  report 
was  made  under  lawful  orders,  was  confidential, 
&nd  contained  the  names  of  witnesses  and  tenor 
of  their  evidence,  and  thus  was  privileged  as  an 
informer's  report) ;  1822,  Earl  v,  Yass,  1  Shaw 
229,  236  (libel,  for  a  letter  by  H.  to  the  customs 
commissioners  and  the  Treasury  Office,  in  rela- 
tion to  the  fitness  of  the  plaintiff,  nominee  to 
a  customs  comptrollership ;  the  commissioners 
were  held  privileged  not  to  produce  the  corre- 
spondence ;  the  application  was  ex  parte,  the 
opinion  by  L.  C.  Eldon,  citing  Home  v.  Ben- 
tinck  ;  the  Scotch  Court  had  ordered  production 
bv  a  vote  of  3  to  2) ;  1832,  Blake  v.  Pilfold,  1 
Mo.  &  Rob.  198  (libel  of  a  post-office  employee  ; 
defendant's  letter  of  complaint  to  the  secretary 
of  the  postmaster-general,  offered  as  the  libellous 
statement,  held  not  privileged,  because  not  writ- 
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spector-geueral  of  prisons  to  the  Lord  Lieutenant 
of  Ireland ;  motion  to  produce  the  report  and 
the  minutes  of  testimony  taken  before  defend- 
ant, not  granted,  the  liord  Lieutenant  having 
stated  that  '4n  his  opinion  it  would  be  injuri- 
ous to  the  public  service  to  produce  the  report "  ; 
the  principle  covering  '^official communications, 
or  communications  made  to  an  official  person  in 
the  discharge  of  a  public  duty,  whenever  it  is  plain 
that  the  duty  in  compliance  with  which  they 
have  been  made  retjuires  an  unreserved  communi- 
cation in  relation  to  the  matter  of  it ") ;  1869, 
Stace  V.  Griffith,  L.  R.  2  P.  C.  420,  426,  428 
(libel  for  a  letter  of  complaint  to  the  colonial  sec- 
retary of  St.  Helena ;  Lord  Chelmsford  said  obiter 
that  in  Anderson  v.  Hamilton,  ir^ra,  n.  2,  ''the 
rule  is  correctly  laid  down  ") ;  1873,  Dawkius  v. 
Rokebv,  L.  R.  8  Q.  B.  255,  267  (leading  case ; 
libel,  for  testimony  against  the  plaintiff  by  the 
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Bereial  similar  precedents  (all  but  one  in  England),  in  actions  against  offidals 
for  other  kinds  of  wrong  done  to  the  plaintiff  by  offieial  aeU,  have  protected  the 
defendant  from  disclosure  of  his  acts  or  his  written  admissions, —  thus  again 
indirectly  effecting  his  exoneration  in  substantive  law  by  refusing  the  means 
of  prooi'  Again,  several  precedents  (representing  England,  the  United  States 
Federal  Court,  and  two  State  Courts)  have  declared  a  prwUege  of  ucreeg  m 
general  for  official  documents  in  an  officer's  possession,  particularly  (so  &r  as 
any  definition  has  been  attempted)  for  communications  between  officials ;  and 
in  these  precedents  no  question  whatever  of  international  politics  or  military 
defence  was  involved.'    Besides  these,  an  occasional  precedent  has  applied 


detencUot,  his  general,  at  a  militaiy  coart  of  In- 
qaiiy ;  held,  tlut  the  proceedings  and  testimony 
were  privileged ;  the  opinion  confusing  the  two 
questions  of  defaination-priyilege  in  the  sabstan* 
tive  law  and  evidence-privilege) ;  1888,  Hen- 
nessv  V,  Wright,  L.  R.  21  Q.  B.  D.  509  (libel 
by  the  governor  of  Mauritios  ;  dispatches,  etc., 
between  the  governor  or  royal  commissioner 
and  the  Secretary  of  State  for  Colonies  or  be- 
tween the  first  two,  directed  by  the  Secretary  of 
State  not  to  be  produced  '*on  the  ground  of  the 
interest  of  the  State  and  of  the  public  service," 
held  privileged,  approving  Beatson  v.  Skene, 
supra;  the  personal  appearance  or  affidavit  of 
the  Secretary  to  claim  privilege  net  being  here 
necessary).  Contra  (but  practically  repudiated 
by  the  foregoing  cases) :  1804,  Robinson  v.  May, 
2  J.  P.  Smith  3  (libel ;  defendant's  letter  of  in- 
formation to  the  Admiralty  Commissioners,  pro- 
duced) ;  1859,  Dickson  v.  Wilton,  1  F.  &  F.  419 
(libel,  for  a  letter  by  defendant  as  colonel  report- 
ing to  the  field-marshal  about  the  plaintllf,  and 
inclosing  the  report  of  a  court  of  inauiry  and 
other  documents  ;  "  a  clerk  from  the  War  Office 
was  called  to  produce  the  letter,  but  submitted 
on  behalf  of  the  Secretary  of  War  whether  the 
proceedings  ought  to  be  produced  "  ;  Campbell, 
L.  C.  J. :  "You  mu«t  produce  the  letter,'  and 
both  letter  and  documents  were  produc-ed  ;  that 
the  Secretary  did  not  attend  to  object  persoually 
is  not  mentioned  as  the  ground  of  tne  ruling, 
and  the  distinction  of  this  ruling  on  that  ground 
in  subsequent  decisions  does  not  affect  the  mean- 
ing of  this  ruling  when  made). 

*  1816,  Anclerson  v,  Hamilton,  2  B.  &  B. 
156,  note  (action  for  imprisonment  against  the 
Governor  of  Heligoland ;  correspondence  be- 
tween the  Governor  and  the  Secretary  of  State 
for  Colonies,  with  the  plaintiffs  letter  to  the 
Secretary  giving  rise  to  the  correspondence,  held 
privileged,  first,  because  "it  mignt  be  pregnant 
with  a  thousand  facts  of  the  utmost  consequence 
respecting  the  state  of  the  government,  the  con- 
nection or  parties,  the  state  of  politics,  and  the 
suspicion  of  foreign  powers  with  whom  we  may 
be  in  alliance "  ;  secondly,  because  no  extract 
material  alone  to  the  case  could  be  received, 
"fur  the  plaintitt*  must  be  entitled  to  the  whole 
or  none"  —  a  ruling  absurd  in  two  i-espects, 
first,  because  it  was  not  shown  or  even  claimed 
that  international  secrets  were  in  fact  mentioned 
in  the  letters,  and  secondly,  in  that  even  the  in- 
Bocuous  and  separable  parts  were  held  inadmis- 


sible) ;  1817,  Cooke  v.  Maxwell,  2  Stark.  ISa 
(action  for  arrest  of  person  and  destmction  of 
property  in  Africa ;  plea,  that  the  plaintiff  was 
illegally  trading  in  slaves  and  defendant  had 
acted  as  governor  nnder  the  law ;  to  prove  the 
defendant's  responsibility,  the  plaintiff  called 
the  military  officer  who  had  acted,  and  asked 
whether  the  defendant  had  given  him  the  orders  ; 
noon  objection  that  pnblic  policy  prevented  dis- 
closure, Bayley,  J.,  apparently  agreed,  but  al- 
lowed oral  testimony  to  the  fact  of  the  order ; 
"  the  law  will  not  work  injnstioe " ;  this  was 
indeed  beating  the  devil  around  a  stump) ;  1875, 
The  Bellerophon,  44  L.  J.  Adm.  5  (action  for  in- 
jury by  collision  with  a  Government  vessel; 
its  commander's  report  to  the  Admiralty  Office, 
held  privileged,  following  Beatson  v.  Skene, 
supra).  The  following  ruling  is  practically  of 
this  sort :  1877,  Hartranft's  Appeal,  85  Pa.  433 
(grand  jury's  subpcena  to  the  Governor,  Secre- 
tary, Adjutant-General,  General,  and  Major,  to 
testify  as  to  a  riot ;  on  application  for  attach- 
ment, the  respondents  answered  that  their 
knowledge  was  obtained  by  official  commnni- 
cations  and  its  disclosure  would  be  "detrimental 
to  the  public  service  " ;  the  testimony  was  held 
privileged,  approving  Beatson  v.  Skene ;  the 
opinion  inextricably  confuses  the  present  sub- 
ject with  the  privilege  against  attendance ;  Ag* 
new,  C.  J.,  and  Sterrett,  J.,  diss.,  quoted  ante, 
§  2369). 

»  England:  1723,  Bishop  Atterbnry's  Trial, 
16  How.  St  Tr.  495  (the  Crown  havine  obtained 
treasonable  letters,  imputed  to  the  defendant, 
by  intercepting  the  mails  under  a  statute,  it  wa» 
resolved  to  be  "inconsistent  with  the  public 
safety,"  to  allow  any  inquiry  as  to  the  special 
warrants  issued  for  the  purpose  or  the  methoda 
used  in  obeying  them  ;  many  Lords  dissenting ; 
it  was  also  resolved  that  a  clerk  of  the  Secretary's 
office,  asked  as  to  the  skill  of  a  fellow-clerk  in 
unhealing  letters  and  re-sealihg  with  counterfeit 
seals,  should  not  be  examined  "touching  any 
transaction  any  way  relating  to  the  government, 
which  came  to  his  knowledge  by  reason  of  his 
being  employed  in  the  secretary's  office ") ;  ib. 
pp.  494,  543,  587,  629,  672  (the  key  by  which 
Crown  detectives  deciphered  alleged  cipher  let- 
ters was  not  allowed  to  be  disclosed,  as  "  tending- 
to  the  discovery  of  their  art,"  and  thus  destroy- 
ing their  usefulness) ;  1839,  R.  v,  Russell,  7 
Dowl.  Pr.  693  (papers  "  of  a  pnblic  nature  and 
in  the  possewioii  «f  Lord  John  Russell  in  his 
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the  privilege  to  refusing  disclosure  of  matters  involving  ''  secrets  of  State  "  in 
military  or  international  affairs,^     Furthermore,  the  supposed  rule  of  these 


public  character  as  Secretary  of  State,"  held  not 
producible) ;  1841,  Smith  v.  East  India  Co.,  1 
PbiU.  60,  11  L.  J.  Ch.  71,  L.  C.  Lyndhnrst  (bill 
for  freiffht;  correspondence  on  the  subject  be- 
tween defendant's  directors  and  the  royal  com- 
missioners, held  privileged  on  account  of  the 
company's  governmental  duties ;  without  such 
a  privilege  *'the  effect  would  be  to  restrain  the 
freedom  of  the  communications  and  to  render 
them  more  cautious,  guarded,  and  reserved  ") ; 
1856,  Wadeer  v.  East  India  Co.,  25  L.  J.  Ch. 
345,  8  DeO.  M.  k  6.  182,  187,  190  (bill  for 
delivery  of  notes  of  Qovernor-General  of  India  ; 
discovery  refused  of  political  communications 
between  defendant  and  its  Indian  governments  ; 
privilege  held  to  cover  "  State  papers,  dispatches, 
minntes,  or  documents  of  any  such  description 
which  relate  to  the  carrying  on  of  the  govern- 
ment and  are  connected  witn  the  transaction  of 
public  affairs "  ;  placed  on  the  usual  ground  of 
the  possibility  of  their  affecting  ''the  question 
of  peace  or  war  "  ;  decided  by  LL.  J.  Turner  and 
Knight-Bruce,  overruling  the  contrary  decision 
of  Romilly,  M.  R.,  who  had  said  that  ''  official 
docuroente  in  many  cases  are  privileged,  but  in 
some  cases  they  are  not");  Kew  Jersey:  1871, 
Thompson  v.  R.  Co.,  22  N.  J.  Eq.  Ill  (subpoena 
d,  t.  upon  the  Governor  for  the  engrossed  copy 
of  a  private  statute ;  held  that  he  might  with- 
hold "any  paper  or  document  in  his  possession, 
or  any  part  of  it,  if  in  his  opinion  nis  official 
duty  requires  him  to  do  so  "  ;  here  the  Governor 
did  place  the  document  at  the  Chancellor's  dis- 
posal);  United  States:  1800,  U.  S.  v.  Cooper, 
Whart.  St.  Tr.  659,  662  (libel  on  the  President ; 
production  of  unspecified  official  documents,  not 
compelled) ;  1872,  U.  S.  v.  Six  Lots  of  Ground, 
1  Woods  234,  236  (correspondence  between  the 
attorney-general  and  a  dbtrict  attorney  as  to 
dismissing  a  writ  of  error,  held  confidential) ; 
1895,  Be  Huttman,  70  Fed.  699  (Federal  denuty 
collector  of  internal  revenue  not  compellable  to 
testify  in  a  State  court  to  statements  made  by 
an  applicant  for  a  liquor-dealer's  tax-stamp,  the 
statements  being  made  for  record  in  the  office ; 
on  the  ground  that  a  State  court  in  a  prosecution 
under  a  State  law  has  no  jurisdiction  to  compel 
a  Federal  officer's  disobedience  to  a  Federal  reg- 
ulation, equivalent  to  law.  forbidding  such  dis- 
closure ;  on  this  point  compare  the  principle  of 
jurisdiction,  arUe,  §  6) ;  1896,  Re  Hirsch,  74  id. 
928  (unlawful  liquor-selling  bv  C. ;  the  payment 
of  a  liquor-t€UC  being  admissible  to  show  an  in- 
tent to  sell  liquor,  the  deputy-collector  of  Fed- 
eral intenial  revenue  was  ordered  to  produce  a 
document  in  his  custody  in  which  C.  applied  for 
a  license  and  declared  his  intention  of  selling 
liquor ;  held,  that  no  privilege  existed,  in  the 
absence  of  statute,  requiring  the  secrecy  of  such 
declarations) ;  1897,  lie  Weeks,  82  id.  729  (ha- 
beas corpus  for  a  U.  S.  collector  imprisoned  for 
contempt  in  refusing  to  produce  evidence  for  the 
Court  of  Vermont  as  to  the  payment  of  a  liquor- 
tax  bv  a  defendant  in  that  court ;  on  being  asked 
whether  X.  had  paid  him  for  obtaining  a  tax- 


stamp,  he  replied  that  he  could  not  remember 
but  had  the  means  of  ascertaining,  **  whereupon 
he  was  asked  to  ascertain  and  state  the  fact, 
which  he  refused  to  do  because  his  means  of 
knowledge  of  it  had  come  to  him  solely  in  his 
official  capacity,"  and  because  his  superior's  in- 
structions forbade  disclosure ;  held,  that  although 
by  law  the  official  records  were  open  to  public 
inspection,  the  official  could  not  be  compelled  to 
give  evidence ;  **  the  Federal  government  .  .  . 
cannot  be  required  to  provide  evidence  for  the 
State  Courts") ;  1899,  He  Comingore,  96  id.  552 
(a  Treasury  regulation  forbade  revenue-collectors 
from  producing  records  or  furnishing  copies ; 
held,  m  a  State  action  for  taxes  against  a  distiller, 
that  his  reports  to  the  Federal  collector  were  priv- 
ileged not  to  be  disclosed  by  the  latter,  on  the 
grounds  partly  that  the  State  could  not  control 
a  Federal  official,  partly  that  the  document  was 
an  official  "quasi-confidential"  document  de- 
signed solely  to  aid  in  the  collection  of  Federal 
revenue) ;  1900,  Boske  o.  Comingore,  177  U.  S. 
459,  20  Sup.  701  (the  preceding  ruling  affirmed 
on  appeal) ;  1903,  He  LAmberton,  Ark.  Dist.,  124 
id.  446  (deputy  collector  of  internal  revenue, 
held  privileged  from  testifying  whether  he  had 
seen  a  Federal  license  to  sell  liquor  public  posted 
in  a  certain  house ;  applying  the  principle  of 
Boske  V.  Comingore) ;  yermoni:  1839,  Red  field, 
J.,  in  Clark  v.  Field,  12  Vt.  485  (**I  apprehend 
that  the  true  doctrine,  in  regard  to  reouiring  a 
witness  to  disclose  State  secrets,  is  that  tne  Court 
will  exercise  its  discretion  in  each  particular 
case");  1902,  Nye  v.  Daniels,  81  id.  75,  58 
Atl.  150  (a  postmaster  held  privileged  not  to 
disclose  whetner  the  plaintiff  sent  a  registered 
letter,  on  the  theory  that  a  postal  regulation 
prohibiting  such  a  disclosure  had  the  force  of 
law ;  the  fallacy  of  the  Court  appears  in  the 
proviso  of  the  U.  S.  Rev.  St.  §  161,  authorizing 
such  regulations  provided  they  be  "not  incon- 
sistent with  law ' ). 

For  rulings  under  statutes  concerning  assess- 
ment'lists  and  unfinished  inventions,  see  ante^ 
§  2874. 

M817,  R.  V,  Watson,  2  Stark.  116,  148 
(sedition ;  a  clerk  of  the  War  department,  after 
testifying  that  a  plan  found  in  defendant's  pos- 
session was  a  plan  of  the  interior  of  the  Tower 
of  London,  was  asked  on  cross-examination 
whether  another  plan,  printed  and  purchasable, 
was  a  correct  plan  of  the  Tower,  but  **  the  Court 
held  that  it  might  be  attended  with  public  mis- 
chief to  allow  an  officer  of  the  Tower  to  be  ex- 
amined as  to  the  accuracy  of  such  a  plan") ; 
1807,  Aaron  Burr's  Trial  (cited  post,  §  2376 ; 
here  the  correspondence  desired  might  have  in- 
volved international  relations  with  Spain  and 
France)  ;  1875,  Totten  v,  U.  S.,  92  U.  S.  105 
(no  action  can  be  maintained  on  a  contract 
with  the  Government  for  secret  service  as  a 
spy  during  war  ;  *^  the  secrecy  which  such  con- 
tracts impose  precludes  any  action  for  its  en- 
forcement "). 
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foregoing  piecedento  has  been  embodied  in  broad  form  in  several  statutes,  by 
legislators  who  perhaps  did  not  peroeire  the  possible  scope  of  their  phra^dng.^ 
To  the5$e  classes  must  be  added  the  rulings  refusing  to  compel  disclosure  of 
the  vot€$  or  $preehe$  of  a  member  of  the  Houu  of  Commons  or  of  Cougress,*^  or 
to  compel  discU^ure  of  the  proeeedingM  of  the  House  of  Commons  ;*  the  former 
bring  in  effect  (like  the  rulings  in  libel  actions)  virtually  an  indirect  enforce- 
la^mt  of  the  member's  non-liability  for  his  utterances,  and  the  latter  resting 
uif'.relj  on  a  traditional  fiction  of  secrecy  once  much  cherished  by  the  British 
House.  Finally,  there  are  a  few  rulings  (none  of  them  important^  except 
l^erhaps  Marbury  r.  Sladison)  in  which  the  existence  of  a  privilege  in  the 
large  scope  predicated  by  the  modem  English  rulings  is  negatived.^ 


•  Oni,  View.  St.  1S97,  c.  7S,  S  27  ("Where 
d'KruroenU  in  the  oflicial  poanmoa,  nutody,  or 
l^iwiT  of  a  member  of  the  Execative  Coancil  or 
iiiti  head  of  a  department  of  the  pablie  acrrioe 
of  thu  prorince,"  and  the  oflloer  baring  the 
<l<f<'iimenU  U  called  aa  k  witnea^  "heihall  be 
eiititM,  acting  herein  br  the  direction  and  on 
I  filial  f  or  tnch  member  of  the  Execntive  Council 
or  bead  of  the  department,  to  object  to  produce 
tiie  docnmenta  on  the  ground  that  they  are  priv- 
ileged " ;  the  objection  to  hare  the  aaoie  effect 
a«  if  the  raperior  ofRcer  had  made  it) ;  P,  E,  L 
8t  1849,  S  29  (like  Ont.  K.  S.  1S97,  c.  73,  S  27)  ; 
Col,  a  C.  P.  1872.  §  1881,  par.  6  ("A  public 
oflicer  cannot  be  examined  aa  to  communica- 
tions made  to  him  in  official  confidence,  when 
the  public  interests  would  suff«fr  by  the  diacloa- 
ure"*) ;  Colo.  Annot  St.  1891,  S  4S24  ("  A  pub- 
lic officer  shall  not  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when 


the  public  interests,   in  the  judgment  of  the  •  c.  11,  $$  5-8. 


officer  of  the  House  was  then  examined,  the 
House  having  given  permission  i ;  1822,  Law  r. 
Scott,  5  H.  4  J.  438,  458  (slander ;  testimony 
to  a  rote  in  the  Senate  rejecting  the  plaintilTs 
nomination  ;  question  apparently  not  decided). 
*  1818,  Commons  Journal,  toL  73,  p.  389, 
May  26,  quoted  in  3  C.  4  K.  77  (in  consequence 
of  the  case  of  B.  v.  Merceron,  2  Stark.  366,  in 
which  the  shorthand  reporter  of  the  House  had 
been  examined  without  its  leave,  "  BesolTed, 
that  aU  witnesses  examined  before  this  House 
or  any  committee  thereof  are  entitM  to  the 
protection  of  this  House  in  respect  of  anything 
that  may  be  said  by  them  in  their  evidence  ") ; 
1839,  Stockdale  v.  Hansard,  9  A.  4  E.  1,  212, 
per  Patteson,  J.  (Commons  proceedings  are  in 
theory  secret  nntU  the  House  permits  publica- 
tion) ;  1868,  Wawn  v.  Walter,  L.  R.  4  Q.  B. 
73,  95,  agmbU,  per  Cockbum,  C.  J.  (similar). 
Compare  the  following:    Can.  Be  v.  St.  1886, 


Court,  would  suffer  by  the  disclosure ") ;  Oa. 
Code  1895,  H  3947,  5288  (** official  persons" 
cannot  be  called  on  "to  disclose  any  State  mat- 
ters of  which  the  policy  of  the  State  and  the 
interest  of  the  community  ref^uire  conceal- 
ment"); Ida.  Rev.  St.  1887,  S  5958  (like  Cal. 
0.  C.  P.  I  1881) ;  la.  Code  1897,  §  4609  (like 
Cal.  C.  a  P.  S  1981) ;  Minn.  Gen.  St.  1894, 
1 5662  (like  Cal  0.  C.  P.  §  1881 ) ;  Mont,  C.  C.  P. 
1895,  I  8163  (5)  (like  Cal.  C.  C.  P.  §  1881); 
J^ehr,  Comp.  St.  1899,  §  5909  (like  Cal.  C.  C.  P. 
S  1H81) ;  Nev.  Oeu.  St.  1885,  §  8407  (like  Cal. 
C.  C.  P.  S  1881);  y.  D.  Rev.  C.  1895,  §  6703 
(like  Cal.  C.  C.  P.  t  1881);  S.  D.  State.  1899, 
S  6544  (like  Cal.  C.  C.  P.  1881) ;  Utah  Rev.  St. 
1898,  t  3414  (like  Cal.  C.  C.  P.  1 1881) ;  Wash, 
C,  k  State.  1897,  S  5994  (substantially  like  Cal. 
C,  C  P   6  1881). 

•  1804,  Plunkett  v.  Cobbett,  6  Esp.  136 
(li}H3l  on  plaintiffa  conduct  in  parliament  in 
Ir»Und;  a  witness  called  to  prove  the  plain- 
IWTh  expresHions  in  parliament,  held  privileged 
from  rlifK:loHii)^  the  tenor  of  the  speeches,  though 
not  from  KUting  the  fact  of  speaking  there) ; 
IHr/i,  Clmbb  V.  Salomons,  3  C.  4  K.  75  (Pol- 
lock,  C.  B.,  after  consulting  the  other  judges  of 
the  Kxchequor,  refused  to  compel  a  member  of 
the  House  of  Commons  to  relate  whether  the 
dnfciidaiit  voted  in  the  House,  without  the  per- 
missiuu  of  the  House  that  he  might  testify  ;  an 


*  Eng.:  1775,  HahangahNundocomar's  Trial, 
20  How.  St.  Tr.  1057  (records  of  the  Governor 
and  Council  of  the  East  India  Company,  re- 
quired to  be  produced,  though  the  **  safety  of 
tne  Stete  "  was  urged  in  opposing  production) ; 
1813,  Lee  v.  Birrell,  3  Csmp.  337  (defendant  for 
penalty  ;  to  prove  the  defendant  a  collector  of 
the  property  tex,  the  commissioners'  clerk  was 
summoned  to  produce  the  records  ;  on  objection 
that  he  had  taken  an  official  oath  of  secrecy, 
L.  C.  J.  Ellen  borough,  said  that  the  giving  of 
evidence  in  court  was  an  implied  exception  to 
the  oath,  and  compelled  production) ;  U,  S.  : 
1843,  Capt.  McKenzie's  Case,  2  Pars.  Eq.  Cas. 
227,  Pa.  (Ik>m.  PI.  (lettere  rogatory  in  an  ac- 
tion for  libel ;  testimony  by  officers  of  a  court- 
martial  to  the  votes  given  for  and  against  the 
plaintiff  therein  chaiged,  held  not  privileged ; 
the  Court,  however  unwilling  '*to  establish  a 
precedent  which  might  in  any  way  weaken  the 
naval  arm  of  the  government,  saw  in  all  this  no 
legal  bar  to  the  adduction  of  evidence  to  which 
a  citizen  is  entitled  under  the  laws  '*) ;  1803, 
Marbury  v.  Madison,  1  Cr.  137,  143  (mandamus 
to  the  Secretary  of  State  to  deliver  commissions 
to  justices  of  the  peace  ;  the  commissions  were 
alleged  to  have  been  duly  made  out  and  sealed, 
but  unlawfully  withheld ;  clerks  of  the  depart- 
ment of  Stete  being  summoned  to  prove  the 
fact,  they  claimed  a  privilege  not  to  disclose  the 
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It  may  be  said,  then,  that  the  extent  to  which  this  privilege  has  gone 
(beyond  "  secrets  of  State  "  in  the  military  or  international  sense)  is  by  no 
means  clearly  defined ;  and,  furthermore  that  it  has  not  become  a  matter  of 
precedent  or  even  of  debate  in  more  than  a  few  jurisdictions.  Its  scope 
and  bearing  are  therefore  open  to  careful  examination  in  the  light  of  logic 
and  policy.  What  are  the  reasons  which  have  been  advanced  for  this  privi- 
lege, and  how  do  they  bear  testing  ?  They  are  sufficiently  represented  in 
the  following  passages : 

1640,  Earl  of  Strafford's  Trial,  8  How.  St.  Tr.  1427,  1441 ;  Parliament  was  now 
strikiDg  at  Charles  I  by  prosecuting  hia  chief  political  adviser ;  Sir  Henry  Vane  hav- 
ing testified,  as  a  member  of  the  King's  Council,  that  the  defendant  Strafford  ''did 
say  at  the  Council  Board  "  that  he  would  help  his  Majesty  Charles  I  with  force  to  re- 
duce the  kingdom,  if  Parliament  remained  obstinate,  Lord  Clarendon  remarks :  ''  The 
ruin  that  this  last  act  [of  producing  this  testimony]  brought  to  the  Ring  was  irreparable ; 
for  .  .  .  it  was  matter  of  horror  to  the  counsellors  to  find  that  they  might  be  arraigned 
for  every  rash,  every  inconsiderate,  every  imperions  expression  or  word  they  had  used 
there ;  and  so  made  them  more  engaged  to  servile  applications.  It  banished  forever  all 
future  freedom  from  tliat  board  and  those  persons  from  whom  his  Majesty  was  to  expect 
advice  in  his  greatest  streights  ;  all  men  satisfying  themselves  *  that  they  were  no  more 
obliged  to  deliver  their  opinions  there  freely,  when  they  might  be  impeached  iu  another 
place  for  so  doing ' ;  and  the  evincing  this  so  useful  doctrine  was  without  doubt  more  the 
design  of  those  grand  managers  [of  the  prosecution]  than  any  hope  they  had  of  receiving 
further  information  thereby/' 

1820,  Dallas,  C.  J.,  Home  v.  Bentinck,  2  B.  &  B.  130,  162:  <'What  is  the  ground  upon 
which  these  cases  [of  informers]  stand,  except  it  be  the  ground  of  danger  to  the  public 
good,  which  would  result  from  disclosing  the  sources  of  such  informations  ?  For  no 
person  would  become  an  informer  if  his  name  might  be  disclosed  in  a  court  of  justice 
and  if  he  might  be  subjected  to  the  resentment  of  the  party  against  whom  he  had  in- 
formed. Does  not  this  reasoning  apply  closely  to  the  case  now  before  us  —  [a  report  by 
a  court  of  inquiry  to  a  commander-in-chief]  —  on  the  broad  rule  of  public  policy  and 
convenience,  that  these  matters,  secret  in  their  natures  and  involving  delicate  inquiry 
and  the  names  of  persons,  stand  protected  ?  Now  what  is  this  proceeding  but  consult- 
ing with  those  who  are  bound  to  give  the  advice  which  is  required  as  to  the  exercise  of 
a  public  duty  ?  And  whether  the  case  be  that  of  the  attorney-general  of  a  province 
advising  a  governor,  or  an  officer  present  at  a  court  of  inquiry  directed  to  be  held  by 
the  commander-in-chief,  it  is  equally  a  case  of  advice  and  information  given  for  the  regu- 
lation of  a  public  officer." 

1860,  Pollock,  C.  B.,  in  Beatson  v.  Skene,  5  H.  &  N.  838,  858  :  «« We  are  of  opinion 
that  it  cannot  be  laid  down  that  all  public  documents,  including  treaties  with  foreign 
powers  and  all  the  correspondence  that  may  precede  or  accompany  them,  and  all  commu- 
nications to  the  heads  of  departments,  are  to  be  produced  and  made  public  whenever  a 
suitor  in  a  court  of  justice  thinks  that  his  case  requires  such  production.  It  is  manifest, 
we  think,  that  there  must  be  a  limit  to  the  duty  or  the  power  of  compelling  the  produc- 
tion of  papers  which  are  connected  with  acts  of  State.  As  an  instance,  we  would  put 
the  case  of  a  British  minister  at  a  foreign  Court  writing  in  that  capacity  a  letter  to  the 
Secretary  of  State  for  Foreign  Affairs  in  this  country,  containing  matter  injurious  to  the 

transactions  of  the  office,  and  the  Attorney-Gen-  closed.    If  there  had  be^n,  he  was  not  required 

eral  being  snminoned  for  the  same  purpose  made  to  answer  it.  .  .  .  Bat  the  fact  whether  such 

the  same  claim  ;  held  that  they  must  answer,  commissions  had  been  in  the  office  or  not  could 

the  facts  not  being  confidential ;  the  Court  said,  not  be  a  confidential  fact ;  it  is  a  fact  which  all 

'*  they  bad  no  doubt  he  ought  to  answer ;  there  the  world  have  a  right  to  know  "  ;  good  argo* 

was  nothing  confidential  required  to  be  dis-  ment  by  Mr.  Lee). 
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repoftatioo  of  a  lorvigDer  or  a  Brituh  sabject ;  can  h  be  eontended  thai  tibe  penon  Te- 
femd  to  would  have  a  right  to  eompel  the  ptoduetion  of  the  letter  m  order  to  take  the 
opioioD  of  a  jury  whether  the  in  jnrioos  matter  waa  written  maKriogrfy  or  not  7  We 
are  of  opinion  that,  if  the  prodoction  ai  a  State  paper  woold  be  in  jnrioos  to  the  public 
terrieey  the  general  public  interest  muet  be  eonaidered  paramoont  to  the  indiTidnal  in- 
tereet  of  a  suitor  in  a  court  of  justice/' 

18H  PieU.  J.,  in  Hennesuy  r,  Wright.  L.  R.  21  Q.  B.  D.  500,  512  :  «  There  are  two 
aspects  of  this  question.  Finrt.  the  publication  of  a  State  document  maj  inrolTe  danger 
to  the  nation.  If  the  oonfidential  eoomiunieatioDS  made  br  servants  <rf  the  Crown  to 
each  other,  bj  superiors  to  inferiors  or  bj  inferiors  to  superiors,  in  the  discharge  of  their 
duty  to  the  Crown,  were  liable  to  be  made  public  in  a  court  of  justice  at  the  instance  of 
any  suitor  who  thought  proper  to  say  ^Jiat  justkia  ruat  ealum,*  an  order  for  discovery 
might  inrolre  the  country  in  a  war.  Secondly,  the  publication  of  a  State  piqper  may  be 
injurious  to  serrants  of  the  Crown  as  individuals ;  there  would  be  an  end  of  all  freedom 
in  their  oflScial  communications  if  they  knew  that  any  suitor,  that  as  in  this  ease  any  one 
of  their  own  body  whom  circumstances  had  made  a  suitor,  could  legally  insist  that  any 
oflicial  communication,  of  no  matter  how  secret  a  character,  should  be  produced  openly 
in  a  court  of  justice." 

Of  these  reasonings  three  things  are  to  be  said  : 

(1)  The  brunt  of  the  aignment  is  that  an  official  should  be  ucured  from 
liability  based  on  his  official  communications  made  in  the  course  of  duty. 
Nobody  can  dispute  this  general  principle.  But  it  signifies  nothing  for  the 
law  of  evidence.  It  signifies  an  exoneration  from  tortious  or  criminal  lia- 
bility. Whether  and  how  far  such  exoneration  should  be  conceded  is  a 
question  of  substantive  law,  and  is  now  solved  by  that  law  liberally  iu  favor 
of  officials.  But  wherever  that  law  has  declined  to  concede  an  exoneration, 
and  has  predicated  liability,  all  this  reason  for  protection  ceases,  by  hypothe- 
sis. It  is  a  mockery  to  reserve,  against  righteous  claims,  a  privil^e  of  testi- 
monial secrecy.  This  much  seems  plain.  All  the  argument  based  upon 
hardship  to  officials  may  therefore  at  once  be  conceded ;  but  for  the  purpose 
of  testimonial  privilege  all  such  cases  are  irrelevant,  being  duly  safeguarded 
by  other  means. 

(2)  The  remainder  of  the  argument  consists  in  invoking  secrecy  for  actt 
of  pending  international  negotiations  or  military  preeautians  against  foreign 
enemies.  This,  too,  may  be  conceded.  There  ought  to  be  a  protection  for 
"  secrets  of  State,"  in  this  narrow  sense.  But,  this  done,  what  remains  ?  In 
only  three  or  four  of  the  precedents  has  there  been  even  a  pretence  that  the 
matters  actually  preserved  from  disclosure  concerned  international  facts  of 
negotiation  or  defence.  If  they  do  not,  then  this  reason  is  insufficient ;  for 
it  is  vain  to  claim  secrecy  on  the  ground  that  something  else  might  have 
been  asked  for,  which  is  in  fact  not  asked  for. 

(3)  The  question  is  then  reduced  to  this,  Whether  there  are  any  matters 
of  fact,  in  the  possession  of  officials,  concerning  solely  the  internal  affairs  of 
public  business,  civil  or  military,  which  ought  to  be  privileged  from  dis- 
closure when  material  to  be  ascertained  upon  an  issue  in  a  court  of  justice  ? 
Most  emphatically,  there  are  not  In  any  community  under  a  system  of 
representative  government  and  removable  officials,  there  can   be  no   facts 
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which  require  to  he  kept  secret  with  that  solidity  which  defies  even  the  in- 
quiries of  a  court  of  justice.  "To  cover  with  the  veil  of  secrecy,"  said 
Patrick  Henry,'  "the  common  routine  of  business,  is  an  abomination  in  the 
ejes  of  every  intelligent  man  and  every  friend  to  his  country."  Such  a 
secrecy  cannot  even  be  legitimately  desired.  It  cannot  be  desired  for  any 
but  the  purposes  of  partisaji  politics  or  personal  self-interest.  The  respon- 
sibility of  officials  to  explain  and  to  justify  their  acts  is  the  chief  safeguard 
against  oppression  and  corruption.  Whether  it  is  the  relations  of  the  Treas- 
ury to  the  Stock  Exchange,  or  the  dealings  of  the  Interior  Department  with 
^government  lands,  or  the  orders  of  the  War  Department  in  colonial  depend- 
encies (and  in  all  of  these  departments,  in  the  last  generation,  instances 
susceptible  of  such  a  claim  of  privilege  have  occurred),  the  facts  must  con- 
stitutionally be  demandable,  sooner  or  later,  on  the  floor  of  Congress.  To 
<M)ncede  to  them  a  sacrosanct  secrecy  in  a  court  of  justice  is  to  attribute  to. 
them  a  character  which  for  other  purposes  is  never  maintained,  — a  character 
which  appears  to  have  been  advanced  only  when  it  happens  to  have  served 
the  interests  of  some  individual  to  obstruct  investigation  into  facts  which 
might  fix  him  with  a  just  liability. 

It  is  urged,  to  be  sure  (as  in  Beatson  t;.  Skene),  that  the  '^  public  interest 
must  be  considered  paramount  to  the  individual  interest  of  a  suitor  in  a 
court  of  justice."  As  if  the  public  interest  were  not  involved  in  the  admin- 
istration of  justice  !  As  if  the  denial  of  justice  to  a  single  suitor  were  not 
AS  much  a  public  injury  as  is  the  disclosure  of  any  official  record !  When 
justice  is  at  stake,  the  appeal  to  the  necessities  of  the  public  interest  on  the 
other  side  is  of  no  superior  weight.  "  Necessity,"  as  Joshua  Evans  said,^® 
"is  always  a  suspicious  argument, and  never  wanting  to  the  worst  of  causes." 
What  is  the  necessity  for  secrecy  in  such  matters  ?  To  justify  a  privilege,  it 
must  be,  on  settled  principles  (ante,  §§  2192,  2285),  a  secrecy  indispensable 
to  induce  freedom  of  official  communication  or  efficacy  in  the  transaction  of 
official  business,  and  it  must  further  be  a  secrecy  which  has  remained  and 
would  have  remained  inviolable  but  for  this  compulsory  disclosure.  In  how 
many  transactions  of  official  business  is  there  ordinarily  such  a  secrecy  ?  After 
^aranteeing  to  official  communications  and  acts  an  immunity  from  liability 
to  civil  or  criminal  conseq\iences,  and  after  further  eliminating  those  acts 
and  communications  which  are  in  no  sense  secret  from  their  inception,  what 
remains  of  real  and  intrinsic  secrecy  of  transaction  ?  If  there  arises  at  any 
time  a  genuine  instance  of  such  otherwise  inviolate  secrecy,  let  the  necessity 
of  maintaining  it  be  determined  upon  its  merits.  But  the  solemn  invocation, 
in  the  precedents  above  chronicled,  of  a  supposed  inherent  secrecy,  has  com- 
monly been  only  a  canting  appeal  to  a  fiction.  It  seems  to  lend  itself  naturally 
to  mere  sham  and  evasion.  The  leading  case  of  Beatson  v.  Skene  is  a  sufficient 
example,  ex  quo  disce  omnes.  The  plaintiff,  Skene,  was  a  general  of  cavalry ; 
at  the  close  of  the  Crimean  war  he  was  superseded  in  command,  and  resigned ; 
an  investigation  into  the  state  of  the  corps  was  made  by  Gteneral  Shirley, 

*  Elliot's  Debates,  III,  170.  ^  Arguing  in  Home  v,  Bentinck. 
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Wj:>  m  ti^  »^v*^iI.t^^*:  Iait  zl.zis  z^^izgifiLiZitlj  iaxe  <h$;cs&i  :€  tee  ^^^y^ 
h.:^^  it  iA  z»^A,  \La  ca.»e  I'^'^i  \zj:  ■i^Z'rz.i^zi  x&  ibe  piciZLifi  o^  i^av^:^ 
z'J',rfrh'i  4a  ::L;v*i.f-i''-Le  Ivsl  -i^i  tl*  pl^rr.ti^  Tj"  ref^isc  ti>*  jrc*i=rtixi  of 
ti>r  d':^/.^^  i'xnzLrzz.^ji  w^i  iLrT^fiTe  TirtTiillT  to  deppire  the  j  jirtriT  of  his 
tUALA  of  proTir-g  a  7:i.n  cliiiL.  An^i  r-e:^  v>  prxect  ;he  defrniasi,  as  the 
Oy-rt  •:.  i,  Lt  j,Li:ii^  :Li*  ref:isal  en  tie  grcc:i:d  of  icie  gccnegj  of  S 
wa«  V>  ]zr  L'.li  of  iLe  iDere?!  trl-jz^ — £r^t-  beca::se  the  Mii:  inTclred 
odIt  oiif:  of  ti^  plaiii tiffs  per?cnal  ocn!-:t  in  Lis  own  caraliy  ccips;  iiext» 
X^xr^Hi  the  wLofe  %*i:}f:fX  atd  iis  d-etaHs  Lad  Iccg  acd  nccccioaslT  been 
the  thecoe  of  iLiliULTj  and  put  lie  go^ip.  and  was  in  its  ince|<ioo  known  to 
n/jjT^  of  i^ThfjDB ;  aiid,  again,  because  the  Terr  Clint  which  appealed  to  this 
inviolable  ftecrecy  for  withhoMing  the  nctes  of  the  testimonT  permitted  a 
perv/n  who  ha/1  been  yre^nt  at  the  miliuij  oomt  to  prore  publiclr  the 
same  oral  t^tiinonj  of  the  defendant  which  was  recorded  in  the  suppressed 
r/iinuteB!  With  such  pharisaic  sham?  and  resounding  incongruities  is  the 
nik  r»rplete  in  almo^  every  instance."  Bested  upon  such  fictions,  and 
applied  in  fcjch  a  spirit,  it  tends  to  become  merely  a  technical  advanti^  on 
the  side  of  t^iat  party  who  happens  to  be  interested  as  an  official  and  to  be 
in  posv^.fcion  of  imp^^rtant  prooL  Let  John  Doe  sue  a  neighbor  for  encroach* 
ing  on  his  boundary  line,  and  he  may  compel  the  neighbor  to  produce  the 
docamerits  which  vin^Iicate  Doe's  just  claim.  But  let  him  sue  a  colonial 
officer  of  the  Philippine  Islands  for  exploiting  his  land  or  imprisoning  his  pei^ 
son,  —  let  him  sue  a  postmaster  for  destroying  his  business  by  refusing  the 
use  of  the  mails,  or  a  revenue  collector  for  the  illegal  impounding  of  goods, 
—  let  him  l^e  the  complainant  against  any  govern ment  official  for  any  oppres- 
sive comluct,  and  tlie  same  discovery  of  the  facts  is  refused  by  law,  pro* 
vided  only  that  the  wrongdoer  is  sufficiently  strong  in  interest  with  his 
sufjeriors  to  induce  them  to  invoke  the  privilege  of  official  secrecy.  The  time 
has  n^/t  yet  come,  with  us,  when  such  deliberate  combination  for  the  oppres- 
sion of  citizens  by  officials  is  rife.  But  the  possibilities  of  such  abuse  are 
plainly  latent  in  this  supposed  privilege.  There  is  needed  only  the  will- 
ingness to  exercise  them.  The  liquor-tax  cases  show  how  simple  the  expe- 
dient would  be,  mulatU  mutandis,  in  a  thousand  cases,  and  how  effective 
as  an  olistruction  to  justice  and  a  refuge  for  cowardly  oppressors.  Bules  of 
law  much  more  innocent  in  appearance  have  been  made  to  serve  evil  pur- 
^Kmes  uix;n  a  large  scale.    **  No  nation  "  (in  the  words  of  a  great  American 

^^  £,  g.,  Ougy  v,  Mtguire,  Haitranft't  Appeal,  and  other  cases  anU,  eipecuJlj  those  of  the  Fsd» 
•rsl  lii^uor-tsx  recei|/U. 
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jurist^,  *'ever  yet  found  any  inconvenience  from  too  close  an  inspection  into 
the  conduct  of  its  officers ;  but  many  have  been  brought  to  ruin,  and  reduced 
to  slavery,  by  suffering  gradual  imposition  and  abuses  which  were  impercepti- 
ble only  because  the  means  of  publicity  had  not  been  secured."  The  menace 
which  this  supposed  privilege  implies  to  individual  liberty  and  private  right 
will  justify  us  in  repudiating  it  before  it  is  too  solidly  entrenched  in  prece- 
dent More  than  once  have  plain  warnings  been  given  us  of  the  potency 
of  its  abuse  for  partisan  and  selfish  ends : 

1807,  Mr.  BoUSy  arguing,  in  Aaron  Burr's  Trial,  Bobertaon's  Rep.  II,  517 :  **  I  can 
never  express,  in  terms  sufficiently  strong,  the  detestation  and  abhorrence  which  every 
American  should  feel  towards  a  system  of  State  secrecy.  It  never  can  conduce  to  public 
utility,  though  it  may  furnish  pretexts  to  men  in  power  to  shelter  themselves  and  their 
friends  and  agents  from  the  just  animadversion  of  the  law,  — to  direct  their  malignant 
plots  to  the  destruction  of  other  men  while  they  are  themselves  secure  from  punishment. 
In  a  government  of  responsibility  like  ours,  where  all  the  agents  of  the  public  must  be 
responsible  for  their  conduct,  there  can  be  but  few  secrets.  The  people  of  the  United 
States  have  a  right  to  know  every  public  act,  every  thing  that  is  done  in  a  public  way  by 
their  public  functionaries.  They  ought  to  know  the  particulars  of  public  transactions  in 
all  their  bearings  and  relations,  so  as  to  be  able  to  distinguish  whether  and  how  far  they 
are  conducted  with  fidelity  and  ability ;  and  with  the  exception  of  what  relates  to  nego- 
tiations with  foreign  nations,  or  what  is  caUed  the  diplomatic  department,  there  ought 
to  be  nothing  suppressed  or  concealed.  ...  I  will  again  predict  that,  if  a  secret  inquisi- 
torial tribunal  be  established  by  your  decision  now,  ...  if  you  determine  that  we  be 
deprived  of  the  benefit  of  important  written  or  oral  evidence  by  the  introduction  of  this 
Stote  secrecy,  you  lay,  without  intending  it,  the  foundation  for  a  system  of  oppression. 
If  these  things  be  established,  to  go  down  to  posterity  as  precedents,  the  inevitable  con- 
sequences will  be  that,  whenever  any  man  in  the  United  States  becomes  an  object  of  the 
vengeance  or  jealousy  of  those  in  power,  he  may  easily  be  ruined.  A  wicked  executive 
power  will  have  nothing  to  do  to  effect  his  destruction  but  to  foment  divisions  in  this 
coimtiy,  to  encourage  and  excite  accusations  by  its  officers,  to  deny  the  use  of  all  public 
documents  that  may  tend  to  the  justification  of  the  accused,  or  to  render  the  attainment 
of  exculpatory  evidence  dependent  on  the  arbitrary  whim  of  its  prosecuting  officers,  and 
he  will  be  condemned  to  sink  without  the  smallest  effectual  resistance.*' 

1863,  Monflekty  J.,  in  Gugy  v.  Maguire,  18  Low.  Can.  83,  38  (upon  a  Provincial  Secre- 
tary's refusal  to  produce  the  report  of  a  superintendent  of  police)  ;  *'  It  has  been  pre- 
tended, as  in  the  case  of  Home  v.  Bentinck,  that  it  is  necessary  for  the  interest  of  the 
public  that  secrecy  should  be  had  in  such  and  similar  matters.  ...  I  cannot,  I  ought 
not,  for  a  moment,  as  a  judge  living  and  administering  justice  under  constitutional  insti- 
tutions, admit  such  a  monstrous  doctrine,  —  a  doctrine  which  prostrates  to  the  ground  that 
liberty,  that  protection  to  life,  honour,  property,  and  to  civil  and  religious  liberty,  which 
this  country  has  so  much  right  to  boast  of,  too  valuable  to  be  thus  thrown  away  and  scat- 
tered to  the  four  winds  of  Heaven  I  A  doctrine  which  reduces  the  judge  on  the  Bench 
to  an  automaton,  who,  like  the  statue  of  Don  Juan,  will  bend  at  the  bidding  of  any 
reckless  politician,  whatever  shade  of  politics  or  party  spirit  it  may  be  his  misfortune  to 
be  tunted  with,  or  of  any  unprincipled  member  of  society,  whoever  he  is  or  may  be,  who 
is  desirous  of,  or  has  interest  in  being  screened,  or  of  screening  others,  from  the  responsi- 
bility his  misdeeds  have  subjected  them  to.  If  that  doctrine  be  law,  or  rather,  were  law, 
it  would  be  appalling.  It  would  be  such  that  no  one  would  feel  himself  secure.  I  can. 
not,  I  must  not  assent  to  it.  It  is  not  law.  It  is  unconstitutional.  It  is  tyrannical.  It 
is  monstrous.    And  it  must  more  glaringly  appear  so,  when  we  come  to  reflect  that  an 

^  Edward  LiviDgston,  Works,  I,  16. 
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attompt  IB  made  to  gire  it  cnrreney,  and  to  fasten  it  on  the  jndgea  of  the  land,  under 
eofiatitational  responsible  goremment.  Sach  a  pretension  reminds  me  of  what  was  so 
often  done  in  France,  under  the  old  r^me,  by  means  of  the  maxim  then  looked  upon  as 
sacred  by  the  goremment.  The  following  wiU,  much  better  than  I  could  myself,  illus- 
trate this  branch  of  the  subject :  '  Vainement  les  Parlemens  et  les  autres  Cours  souTeraines 
^evaient  une  voix  courageuse  contre  cet  intolerable  abas ;  la  Conr  ne  r^pondait  qa*en 
lan^ant  de  nouvelles  lettres  de  cachet,  on  par  cette  maxime,  <*  qu*il  ne  fant  pas  soumettre 
k  I'inspection  des  tribunaux  le  secret  de  radministration  et  Tex^ution  des  ordres  du 
roi  "  ;  d*oii  Ton  concloait  qu'il  n*existait  aucun  reoours  contre  les  ordres  donn^  par  ses 
ministres.'  ...  I  never  can,  and  I  trust  never  shall  acknowledge  as  a  true  one,  the  para- 
doxical proposition,  that  under  the  protection  of  the  freest  and  best  constitution  in  the 
world,  and  the  most  solemn  imperial  statute  guaranteeing  our  rights,  an  action  may  be 
instituted  against  any  one  who  has  caused  damage  to  his  fellow  subject,  but  that  it  will 
be  in  the  power  of  a  secretary,  or  of  any  member  of  the  government,  to  deprive  the  in- 
jured of  the  eridence  which  he  may  adduce  to  entitle  him  legally  to  a  verdict  or  a  judg- 
ment. ...  [It  is]  a  dangerous,  monstrous  pretention." 

1877,  Agnew,  C.  J.,  in  HartranfV$  Appeal,  85  Pa.  433,  458:  ''There  were  fearful 
orimes  committed  on  the  21st  and  22d  of  July.  These  are  the  undoubted  subjects  of 
judicial  inquiry  in  the  mode  prescribed  by  law,  —  to  wit,  through  a  grand  jury.  In  that 
unknown  and  vast  multitude  of  citizens  and  soldiers,  who  were  guilty?  Who  were 
innocent?  By  the  22d  section  of  the  Declaration  of  Rights,  it  is  declared  that  the 
*  military  shall  in  aU  ecutes,  and  at  aU  times,  be  in  strict  subordination  to  the  dvU  power.' 
The  military  took  many  lives  —  the  multitude  some.  Did  the  military  act  under  the 
authority  of  the  civil  power?  This  is  one  of  the  first  points  of  inquiry  by  a  grand 
jury,  for  it  involves  the  question,  whether  their  acts  were  murder,  manslaughter,  excusa- 
ble or  justifiable  homicide.  Thus  the  evidence  of  civil  authority  becomes  essential  to 
the  inquiry.  Did  the  Governor,  as  commander-in-chief,  command  their  presence,  and 
aid  in  quelling  the  violence  of  the  mob  ?  Or  was  his  authority  assumed  by  unauthor- 
ized persons  ?  These  are  questions  which  the  Governor  alone,  as  a  witness,  might  be  able 
to  answer  satisfactorily,  by  competent  testimony  in  a  common-law  proceeding.  They 
are  not  State  secrets,  but  acts  of  authority  in  their  very  nature  public,  and  cannot  be 
concealed  from  the  inquiry  of  the  law.  The  rights  of  life  and  public  safety  are  too 
•acred  to  be  subordinated  to  any  right  to  conceal  the  authority  by  which  they  are 
destroyed  or  jeoparded.  If  the  executive  authority  was  duly  g^ven,  he  neither  can  nor 
ought  to  withhold  the  knowledge  which  acquits  of  crime  the  military  acting  under  his 
own  orders.  Indeed,  from  the  character  of  our  excellent  Governor,  he  would  not  for  a 
moment  refuse  to  come  to  their  rescue,  if  he  believed  his  duty  demanded  it  On  the 
other  hand,  if  his  authority  was  unlawfully  assumed,  or  was  simulated,  or  was  exercised 
at  the  bidding  of  persons  without  right  —  an  inference  which  his  absence  in  California 
very  naturally  raises  —  and  the  military  have  been  involved  in  an  unlawful  act,  his  duty 
and  the  rights  of  the  people  demand  his  testimony,  that  the  parties  who  have  thus  mis- 
led them  may  be  reached.  This  is  no  State  secret  as  to  them,  but  its  concealment  is  a 
crime  against  society,  which  no  one  who  knows  the  Governor  would  attribute  to  him,  if 
aware  of  his  duty.  ...  In  every  respect  of  personal  and  official  duty,  the  State  has  a 
right  to  the  disclosure.  ^  contrary  doctrine  strikes  at  the  essential  and  fundamental 
principles  of  a  free  government  as  set  forth  in  the  Declaration  of  Rights." 

§  2376.  Same :  Who  determines  the  Neoeaaity  for  Secrecy.  So  far  as  the 
privilege  has  any  legitimate  scope,  it  raises  the  question  how  the  existence  of 
the  facts  which  make  it  applicable  is  to  be  determined.  If  it  extends  only 
(as  its  just  limits  prescribe)  to  matters  involving  international  negotiations 
or  military  precautions  against  a  foreign  enemy,  the  presence  of  such  matters 
in  the  documents  or  communications  sought  to  be  disclosed  must  by  some 
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authority  be  predetermined,  before  the  privilege  can  be  deemed  applicable. 
If  it  extends  to  the  larger  scope  indicated  bj  the  English  rulings,  still  the 
existence  of  a  necessity  for  secrecy  must  be  in  each  instance  declared.  Who 
shall  make  this  determination  ?  Obviously,  and  by  analogy  with  other  privi- 
leges, the  Court  {ante,  §§  2193,  2271,  2322,  post,  §  2550).  But  the  judge,  urges 
the  learned  incumbent  of  that  office,  in  Beatson  v.  Skene,^  "  would  be  unable 
to  determine  it  without  ascertaining  what  the  document  was,"  —  surely  an 
unavoidable  process ;  "  which  inquiry,"  however,  it  is  added,  "  cannot  take 
place  in  private,"  —  a  singular  assumption.  It  would  rather  seem  that  the 
simple  and  natural  process  of  determination  was  precisely  such  a  private 
perusal  by  the  judge.  Is  it  to  be  said  that  even  this  much  of  disclosure 
cannot  be  trusted  ?  Shall  every  subordinate  in  the  department  have  access 
to  the  secret,  and  not  the  presiding  officer  of  justice  ?  Cannot  the  constitu- 
tionally co()rdinate  body  of  government  share  the  confidence  ?  It  is  ludicrous 
to  observe  a  chief  magistrate,  as  in  Beatson  v.  Skene,  solemnly  protesting  his 
incompetence  to  share  the  knowledge  of  a  fact  which  had  never  been  secret 
at  all  and  had  for  months  been  spread  abroad  by  the  hundred  tongues  of 
scandal.  By  the  doctrine  of  judicial  notice,  to  be  sure,  he  could  not  judicially 
know  anything  that  was  not  already  notorious  ;  by  a  sarcastic  perversion  of 
that  doctrine,  the  perusal  of  the  documents  in  Beatson  v.  Skene  might  have 
been  urged  upon  the  Court. 

The  truth  cannot  be  escaped  that  a  Court  which  abdicates  its  inherent 
function  of  determining  the  facts  upon  which  the  admissibility  of  evidence 
depends  will  furnish  to  designing  officials  too  ample  opportunities  for  abusing 
the  privilege.  The  lawful  limits  of  the  privilege  are  extensible  beyond  any 
control,  if  its  applicability  is  left  to  the  determination  of  the  very  official 
whose  interest  it  is  to  shield  his  wrongdoing  under  the  privilege.  Both 
principle  and  policy  demand  that  the  determination  of  the  privilege  shall  be 
for  the  judge: 

1807,  Aaron  Burr's  Trial,  Robertson's  Rep.  I,  121,  127,  186,  255  ;  II,  586,  treason ;  a 
sabpoena  duces  tecum  was  issued  by  Chief  Jastice  Marshall  to  President  Jefferson,  to 
attend  and  bring  certain  correspondence  with  Greneral  Wilkinson  said  to  be  material  to 
the  defence;  as  to  the  argument  that  reasons  of  State  might  forbid  the  disclosure, 
Marshall,  C.  J.,  said  :  **  There  is  certainly  nothing  before  the  Court  which  shows  that 
the  letter  in  question  contains  any  matter  the  disclosure  of  which  would  endanger  the 
public  safety ;  ...  if  it  does  contain  any  matter  which  it  would  be  imprudent  to  dis- 
close, which  it  is  not  the  wish  of  the  Executive  to  disclose,  such  matter,  if  it  be  not 
immediately  and  essentially  applicable  to  the  point,  will  of  course  be  suppressed.  .  .  . 
Everything  of  this  kind,  however,  will  have  its  due  consideration  on  the  return  of  the 
subpoena.  ...  I  admit,  in  such  a  case,  much  reliance  must  be  placed  on  the  declaration 
of  the  President ;  .  .  .  perhaps  the  Court  ought  to  consider  the  reasons  which  would 
induce  the  President  to  refuse  to  exhibit  such  a  letter  as  conclusive  on  it,  unless  such 
letter  could  be  shown  to  be  absolutely  necessary  in  the  defence.  The  President  may 
himself  state  the  particular  reasons  which  may  have  induced  him  to  withhold  a  paper,  and 
the  Court  would  unquestionably  allow  their  full  force  to  those  reasons."^    President 

^  AnUy  §  2375,  note  1.  dent's  delegation  of  discretion  to  the  proflecuting 

*  He  aiKo  held  (II,  513,  586)  that  the  Presi-     counsel  was  not  lawful. 
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Jefferpm,  whOe  fbnrajdhig  tlie  deaind  letter,  added  Uie  foOofwing  :  "With  reqiect  to 
p^ien,  there  is  eerUunlj  a  pubtie  and  private  side  to  oar  offieeL  To  the  former 
beioi^  gnuite  of  land,  patents  for  iDTeotiona,  eertain  commiHioiiB,  prorliiinlkim,  and 
other  papers  patent  in  their  nature.  To  the  other  belong  mere  exeeotive  pioeeeduigB. 
All  nations  hare  foond  it  necewary  that  for  the  advantageous  eondnct  of  their  alEaiis 
•ome  of  these  proeeediugs  at  least  &hoold  remain  known  to  their  ezaeotiTe  functionarj 
only.  He,  of  eoorK,  from  the  natoie  of  the  case,  must  be  the  aole  jodgeof  which  of  them 
the  public  interest  will  permit  pablieatioo.** 

18453,  MandeUt,  J.,  in  Gvgy  t.  Magmre,  IS  Low.  Can.  33,  38  (apon  a  prorincial  secre- 
tary's refusal  to  produce  the  report  of  a  superintendent  of  police) :  "•  [Conceding  that  the 
pririlege  may  exist,]  are  you  to  compart  the  discretion,  the  unbiassed  mind,  the  position 
of  the  jodge  who  is  alike  independent  of  the  Crown  and  of  the  People,  who  is  free  from 
party  spirit,  who  knows  or  should  know  no  one,  to  the  biassed  mind  —  naturally,  neces- 
sarily,  biassed  mind  —  of  a  politician,  not  independent  as  the  judge  is,  but  dependent 
upon  a  party,  who  knows  or  must  know,  the  contending  parties,  and  may  have  the  most 
cogent  reasons  for  supporting  one  party,  in  preference  to  another ;  who  has  to  bear,  and 
does  bear  the  external  pressure  which  the  judge  is  or  should  be  inaccessible  to ;  whose 
interest  it  may  be,  under  the  flimsy  pretence,  under  the  transparent  veil  of  pretended 
public  interest,  to  screen  some  petty  minion  in  office  ?  The  comparison  cannot  hold  for 
a  moment.  In  the  case  of  the  judge,  you  have  sacred  guarantees;  in  that  of  a  politician, 
yon  hare  none.  External  pressure  will  curb  down  the  politidan,  whilst  you  will  behold 
the  judge  more  erect  than  ever,  calmly  and  firmly  resisting  and  ^MiflBing  its  baneful 
influence.  Clearly  then,  manifestly,  should  it  be  left  to  the  judge  on  the  Bench,  in  his 
discretion,  to  detmnine  the  question,  instead  of  allowing  a  secretary,  or  any  member  of 
the  gOTemment,  to  silence  him,  to  interfere  with  the  administration  of  justice,  and  to 
become  the  judge  ?  .  .  .  This  very  case,  this  very  flimsy,  unfounded  pretence,  this  unjus- 
tifiable refusal  of  the  honorable  secretary  to  prove  the  letter,  which,  through  the  instru- 
mentality of  the  assistant  provincial  secretuy,  one  of  the  acknowledged  channels  of 
communication  with  the  department  of  the  secretary,  and  actually,  in  most  cases  of  im- 
portance, the  medium  of  such  communication,  has  been  made  public,  shews  up,  in  its  true 
light,  the  danger,  were  it  even  legal  or  constitutional  (which  it  is  not),  of  the  exorbitant 
pretension  now  set  up.  The  honorable  Judge,  who  presided  at  the  trial,  bad  it  in  his 
power,  and  at  a  mere  glance  at  it,  with  his  well  known  clear  mind  and  sound  judgment, 
had  he  thought  proper  to  do  so,  might  have  seen  through  the  transparency  of  the  objection 
raised  by  the  honorable  secretary  and  the  respondent.  Such  a  letter,  if  proved,  injurious 
to  the  public  service  1  In  what  respect?  How  could  the  fact  that  the  respondent  had 
libelled  the  appellant,  supposing  he  has,  be  injurious  to  the  public  service  ?  ...  It  is 
manifestly  laying  down  the  rule,  that  a  secretary,  or  other  public  functionary,  member 
of  the  government,  will  be  at  liberty  to  say  that  white  is  black,  and  that  he  must  be 
believed."  • 

*  What  the  English  raling  tCMiay  wonid  be  is  Hennessy  v.  Wright,  L.  R.  21  Q.  B.  D.  509, 

uncertain  :  1860,  Beatson  v.  Skene,  6  H.  &  N.  515,  521  (disapproving  Beatson  v,  Skene,  on  this 

838,  853  (the  execntive  officer's  claim  of  injury  point) ;  1884,  Bradley  v.  Mcintosh,  5  Ont.  227, 

to  public  interests  determines  the  recognition  of  232,   286  (the  officer    determines).     Compare 

the  privilege  ;  unless  perhaps  where  be  merely  some  remarks  by  the  judges  in  iSs  Joseph  Har- 

lends  a  subordinate  to  make  objection  without  greaves,  Limited,  1900,  1  Ch.  847. 
foeh  explanation;    Martin,  B.,  diss.);  1888, 
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Topic  B  (continued):  PRIVILEGED  COMMUNICATIONS. 


SuB-TOPic  VI:  COMMUNICATIONS  BETWEEN  PHYSIOUN  AND  PATIENT. 


§  2380.   History  and  Policj;  Statates. 

§  2381.  (a)  CoDfideDtiality  of  Commnnica- 
tioiis;  (1)  Implied  Confidence;  Borden  of  Proof ; 
Third  Persons'  Testimony. 

§  2382.  Same:  (2)  Professional  Character  of 
the  Cousnltation. 

§  2383.  (b)  Commanications  Necessary  for 
Prescription. 

§  2384.   (c)  Information,  Active  and  Passive. 

§  2385.    (d)  Criminal  Cases ;  Malpractice. 

I  2386.  (e)  Whose  is  the  PrivUege;  Claim  of 
FriTilege ;  Inference  from  Claim. 


§  2387.  (/)  Termination  of  the  Priyilege ; 
Death. 

§  2388.  Same :  Waiver,  in  general ;  Express 
and  Implied  Waiver. 

§  2389.  Same :  Waiver  by  Bringing  Suit ;  by 
Testifying;  by  Former  Waiver. 

§  2390.  Same :  Waiver  by  Calling  the  Physi- 
cian ;  by  using  "  Proofs  of  Death." 

§  2391.  Same :  Waiver  by  Deceased  Patient's 
Representative. 


Sub-topic  VII:  COMMUNICATIONS  BETWEEN  PRIEST  AND  PENITENT. 

§2394.  History:  No  Privilege  at  Common  I      §2395.  Statates  recognizing  the  Privilege. 
Law.  I      §2396.  Policy  of  the  Privikge. 

Sub-topic  VI:    COMMUNICATIONS   BETWEEN  PHYSICIAN   AND  PATIENT. 

§  2380.  History  and  PoUoy ;  Statutes.  It  was  early  understood,  in  the 
precedents  of  English  law,  as  soon  as  the  secrecy  of  private  confidence  in 
general  was  finally  settled  to  be  no  justification  for  a  legal  privilege  {ante^ 
§§  2286,  2290),  that  confidences  given  to  a  physician  stand  upon  no  better 
legal  footing  than  others : 

1776,  Duchess  of  Kingston's  Tried,  20  How.  St  Tr.  573;  bigamy;  Mr.  Hawkins,  a 
physician,  who  had  attended  the  accused  and  her  alleged  husband,  was  asked  :  '*  Do  you 
know  from  the  parties  of  any  marriage  between  them  ?  '*  Ans. :  '*  I  do  not  know  how 
far  anything  that  has  come  before  me  in  a  confidential  trust  in  my  profession  should  be 
disclosed,  consistent  with  my  professional  honor."  L.  C.  J.  Mansfield:  "If  all  your 
lordships  will  acquiesce,  Mr.  Hawkins  will  understand  that  it  is  your  judgment  and 
opinion  that  a  surgeon  has  no  privilege,  where  it  is  a  material  question  in  a  civil  or  crimi- 
nal cause  to  know  whether  parties  were  married  or  whether  a  child  was  born,  to  say  that 
his  introduction  to  the  parties  was  in  the  course  of  his  profession  and  iu  that  way  he  came 
to  the  knowledge  of  it.  ...  If  a  surgeon  was  voluntarily  to  reveal  these  secrets,  to  be  sure, 
he  would  be  guilty  of  a  breach  of  honor  and  of  great  indiscretion ;  but  to  give  that  infor- 
mation in  a  court  of  justice,  which  by  the  law  of  the  land  he  is  bound  to  do,  will  never  be 
imputed  to  him  as  any  indiscretion  whatever." 

This  has  ever  since  been  accepted  by  English  judges  ^  (in  spite  of  an  occa- 
sional and  proper  dispensation  by  courtesy^;    and  would  probably  have 


^  1792,  Wilson  v.  Raatall,  4  T.  R.  753,  760, 
per  BuUer,  J.  (*'  It  is  much  to  be  lamented 
that  the  law  uf  privilege  is  not  extended  "  to 
medical  persons ;  this  judge's  views  oii  the 
subject  were  anachronistic,  as  noted  ante^ 
§  2286);  1822,  Garrow,  B.,  in  Falmouth  v. 
Moss,  11  Price  455,  470;  1823,  R.  v.  Powell, 
1  0.  &  P.  97,  Parke,  B.  (a  surgeon  attending  an 
accused  indicted  for  the  murder  of  her  bastard 
child,  held  not  entitled  to  refuse  testimony  to 


her  confession) ;  1838,  Greenlaw  v.  King,  1 
Beay.  187,  145,  per  Lord  Langdale,  M.  R.  ; 
1851,  in  Russell  v.  Jackson,  9  Hare  387,  391,  per 
Wigram,  V.  C.  ;  1876,  Jessel,  M.  R.,  in  Ander- 
son v.  Bank,  L.  R.  2  Ch.  D.  644,  650,  dbUer ; 
1881,  the  same  jadge  in  Wheeler  v.  Le  Mar- 
chant,  17  id.  675,  681,  oMier. 

•  1825,  Gardner  Peerage  Case,  Le  Mar- 
chant's  Rep.  65,  88,  133  (names  of  women  whose 
periods  of  gestation  were  testified  to). 
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been  acknowledged  as  a  common-law  principle  in  every  American  c^urt' 
But  in  New  York  in  1828  ^  came  a  statutory  innovation,  establishing  a  privi- 
lege ;  and  the  legislation  of  other  States,  accepting  in  this  respect  (as  in  so 
many  others)  the  model  constructed  by  the  distinguished  leaders  of  legal 
reform  in  that  epoch-making  movement  in  New  York,  embodied  the  privilege 
in  other  statutes  — ,  Missouri  following  next  in  1835  ;  until  at  the  present  day 
in  one  half  of  our  jurisdictions  the  privilege  is  a  settled  part  of  the  law.' 


*  1793,  Shennan  v.  Sherman,  1  Root  486 
(divorce  for  adultery  ;  a  doctor's  testimoDy  com- 
pelled, though  **  all  he  could  testify  came  to  his 
Knowledge  in  confidence  "). 

♦  A^.  y.  Rev.  St.  1828,  II,  406  (Part  III,  c. 
VII,  art.  9,  §  73) ;  in  the  aecoud  edition,  in 
1836,  in  an  Ap))endix  to  the  Reyisers'  Reports, 
YoL  III,  p.  737,  is  found  their  reasoning  in 
justification,  quoted  pott.  In  1849  the  Oom- 
misdoners  on  Practice  and  Pleading  embodied 
the  rule  in  the  new  Code  of  Cini  Procedure 
(§  1710,  iiart  4). 

•  Alaska  C.  C.  P.  1900,  §  1038  (like  Or. 
Annot.  C.  1892,  §  712,  }>ar.  4,  omiUiug  *'regu. 
lar,"  and  substituting  for  ''without  the  con- 
sent," "  oeainst  the  objection  ") ;  Ariz.  St. 
1899,  March  16,  No.  65  ("A  physician  or  sur- 
geon practising  under  the  laws  of  the  Territory 
of  Arizona  cannot  without  the  consent  of  his 
patient  be  examined  in  civil  or  criminal  cases  as 
to  any  infonnation  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient");  Rev.  St. 
1901,  §  2535,  par.  6  C  A  physician  or  surgeon 
cannot  be  examined,  without  the  consent  of  his 
patient,  as  to  any  communication  made  by  his 
patient  with  reference  to  any  physical  or  sup- 
posed physical  disease  or  any  knowledge  obtained 
D^  personal  examination  of  such  patient :  pro- 
vided that  if  a  person  offer  himself  as  a  witness 
and  voluntarily  testify  with  reference  to  such 
communications,  that  is  to  be  deemed  a  consent 
to  the  examination  of  such  physician  or  attor- 
ney "  ;  see  also  P.  C.  §  1111,  par.  4);  Ark, 
Stats.  1894,  §  2919  (*'  No  person  authorized  to 

Sractice  physic  or  surgery  shall  be  com()elled  to 
isclose  any  information  which  he  may  have 
acquired  from  his  patient  while  attending  him 
in  a  professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  prescribe  as 
a  physician  or  do  any  act  for  him  as  a  sur- 
geon"); CaL  C.  C.  P.  1872,  §  1881,  par.  4 
("  A  licensed  physician  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined  in  a 
civil  action  as  to  any  information  acquired  in 
attending  the  patient  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  ^xitient "  ; 
amended  by  the  Commission  of  1901  by  adding  : 
"but  this  subdivision  does  not  apply  in  an 
action  between  a  physician  or  surgeon  and  his 
patient  in  which  the  treatment  of  the  patient  by 
the  physician  or  surgeon  is  in  issue ;  and  pro- 
videa  that  in  an  action  brought  under  sections 
876  and  377  [for  death  by  wrongful  act]  a  physi- 
cian or  surgeon  is  competent  to  testify  as  to  the 
cause  of  the  death  of  the  deceased  " ;  for  the 
validity  of  this  amendment,  see  ante,  §  488) ; 


§  1882  (implied  waiver ;  quoted  ante,  §  2292)  ; 
Colo.   Annot.   Stats.  1891,  §   4824  (*'A   phy- 
sician or  surgeon   duly  authorized  to   practice 
his  profession  under  the  laws  of  this  State  shall 
not,   without    the  consent  of  his  patient,    be 
examined  as  to  any  information   utqnired   in 
attending  the  patient,  which  was  uecessaiy  to 
enable  him  to  prescribe  or  act  for  the  patient ") ; 
§  4825  (waiver  by  consent ;  like  Or.  Annot  C. 
1892,  §  713) ;  JD.  C.  Code  1901,  §  1073,  U.  3. 
St.  1896,  c.  245,  May  25  ("  In  the  Courts  of  the 
District  of  0>lunibia  no  physician  or  sui^geon 
shall  be  permitted,  without  the  consent  of  the 
person  afflicted,  or  of  his  I^;al  representatives 
to  disclose  any  information,  confidential  in  its 
nature,  which  he  shall  have  acquired  in  attend- 
ing a  patient  in  a  professional   capacity  and 
which  was  necessary  to  enable  him   to  act  in 
that  capacity  ;  provided,  that  this  section  shall 
not  apply  to  evidence  in  criminal  cases  where 
the  accused  is  charged  with  causing  the  death  of 
or  inflicting  injuries  upon  a  human  being,  and 
the  disclosure  shall  be  required  in  the  interest 
of  public  justice ") ;  Hawaii  Civil  Laws  1897, 
§  1418  C^No  physician  or  surgeon  shall,  with- 
out the  consent  of  his  patient,  divulge  in  any 
civil  suit,   action,   or    proceeding  (unless    the 
sanity  of  the  patient  be  the  matter  in  dispute) 
any  information  which  he  may  have  acquired  in 
attending  the  patient,  and  which  was  necessary 
to    enable  him    to    prescribe    or  act  for    the 
patient");  Ida.   Rev.   St.   1887,  §  5958  (like 
unamended  Cal.  C.  C.  P.  §  1881)  ;  Jnd.  Rev.  St. 
1897,  §  507  (''Physicians,  as  to  matter  commu- 
nicated to  them,  as  such,  by  their  patients,  in 
the  course  of  their  professional    business,   or 
advice  given  in  such  cases,"  shall  not  be  com- 
petent);  la.  Code  1897,  §  4608  (quoted  ante, 
§  2292) ;  Kan.  Gen.  St.  1901,  §  4771,  par.  6 
(like  Okl.  Stats.  §  335) ;  Mick.  Comp.  L.  1897, 
§  10181  ("  No  person  duly  authorized  to  prac- 
tice physic  or  surgery  shall  be  allowed  to  dis- 
close   any  information   which    he    may    have 
acquired  in  attending  any  patient  in  his  profes- 
sional character,  which  information  was  neces- 
sary in  order  to  enable  him  to  prescribe  for  such 
patient  as  a  physician  or  to  do  any  act  for  him 
as  a  surgeon  ") ;  Minn,  Gen.  St.  1894,  §  5662 
("A  regular  physician  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined  in  a 
civil  action,  as  to  sny  information  acquired  in 
attending  the  patient,  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient ") ; 
Mo.  Rev.  St.  1889,  §  8925  (**The  following  per- 
sons shall  be  incompetent  to  testify  :  .  .  .  fifto,  a 
physician  or  surgeon,  concerning  any  information 
which  he  may  have  acquired  from  any  patient 
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What  is  to  be  said  in  favor  of  such  an  innovation  upon  the  common  law  ? 
The  privilege  has  been  supported,  in  the  home  of  its  origin,  in  the  following 
passages: 

1836,  CommisHonen  on  Revision  of  the  Statutes  of  New  York,  HI,  737 :  "  The  ground  on 
which  conuDUDications  to  counsel  are  privileged,  is  the  supposed  necessity  of  a  full 
knowledge  of  the  facts,  to  advise  correctly,  and  to  prepare  for  the  proper  defence  or 
prosecution  of  a  suit    But  surely  the  necessity  of  consulting  a  medical  adviser,  when 


while  attending  him  in  a  professional  character, 
and  which  information  was  necessary  to  enable 
him  to  prescribe  for  such  patient  as  a  physician, 
or  do  any  act  for  him  as  a  surgeon  ') ;  Mont, 
G.  C.  P.  1895,  §  3163  (4)  (like  unamended  Gal. 
G.  C.  P.  §  1881) ;  Nev,  Gen.  St.  1885,  §  3406 
(like  unamended  Gal.  G.  G.  P.  §  1881,  omitting 
'*in  a  civil  action,"  and  adding:  **  provided, 
however,  in  any  salt  or  prosecution  against  a 
physician  or  surgeon  for  malpractice,  if  the 
patient  or  party  suing  or  prosecuting  shall  give 
such  consent,  and  any  such  witness  shall  give 
testimony,  then  such  physician  or  surgeon, 
defendant,  may  call  any  other  physicians  or 
suiseons  as  witnesses  on  behalf  of  defendant, 
without  the  consent  of  such  patient  or  party 
suing  or  prosecutinff ") ;  N,  V.  C.  C.  P.  1877, 
§  834  ('*a  person  duly  authorized  to  practise 
physic  or  surgery  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending 
a  patient  in  a  professional  capacity  and  which 
was  necessary  to  enable  him  to  act  in  that 
capacity  ") ;  §  836  (including  amendments  added 
by  St.  1897-1899 ;  the  preceding  section  not  to 
apply  if  *' expressly  waived  upon  the  trial  or 
examination  "  by  the  patient ;  moreover,  except 
for  "confidential  communications  and  such  facts 
as  would  tend  to  disgrace  the  memory  of  the 
patient,"  express  waiver  by  the  personal  repre- 
sentative of  the  deceased  suffices,  or,  in  testa- 
mentary controversies,  by  the  executor,  surviving 
husband,  widow,  heir,  or  next  of  kin  ;  quoted 
in  full,  (mU,  §  2292)  ;  N.  C.  Stot  1886,  c.  169 
("No  person  duly  authorized  to  practice  physic 
or  surgery  shall  be  required  to  aisclose  any  in- 
formation which  he  may  have  acquired  in  attend- 
ing a  patient  in  a  professional  character  and 
which  information  was  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician  or  to 
enable  him  to  do  any  act  for  him  as  a  surgeon  ; 
provided  that  the  presiding  judge  of  a  superior 
court  may  compel  such  disclosure  if  in  his  opinion 
the  same  is  necessary  'to  a  proper  administration 
of  justice");  N.  D.  Rev.  C.  1896,  §  6703  (like 
Gal.  G.  G.  P.  §  1881,  unamended,  omitting  "in 
a  civil  action  "  and  "licensed  ") ;  §  6704  ("If  a 
person  offers  himself  as  a  witness,"  it  is  a  con- 
sent to  the  physician's  examination  *'on  the 
same  subject  );  Oh.  Annot.  Rev.  St.  1898, 
§  6241  ("  The  following  persons  shall  not  testify 
in  certain  respects:  ...  a  physician,  concern- 
ing a  communication  made  to  him  by  his  patient 
in  that  relation,  or  his  advice  to  his  patient ; 
but  the  attorney  or  physician  may  testify  by 
express  consent  of  the  client  or  patient ;  and  if 
the  client  or  patient  voluntarily  testify,  the 
attorney  or  physician  may  be  compelled  to  tes- 
tify on  the  same  subject ") ;  1903,  Metropolitan 
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Life  Ins.  Co.  v.  Howie,  68  Oh.  614,  68  N.  E.  4 
(statute  applied) ;  Okl,  Stats.  1893,  §  336  ("  The 
following  persons  shall  be  incompetent  to  tes- 
tify :  .  .  .  Sixth,  a  physician  or  surgeon  con- 
cerning any  comnmnication  made  to  him  by  his 
patient  with  reference  to  any  physical  or  sup- 
posed physical  disease,  or  any  knowledge  obtained 
by  a  personal  examination  of  any  such  patient ; 
provided,  that  if  a  person  offer  himself  as  a  wit* 
ness,  that  is  to  be  deemed  a  consent  to  the  ex- 
amination ;  (sic  t)  also,  if  [also  of  f ]  an  attorney, 
clergyman  or  priest,  physician  or  surgeon  on  the 
same  subject,  within  tne  meaning  of  the  last 
three  subdivisions  of  this  section  ") ;  Or,  Annot. 
G.  1892,  §  712,  par.  4  (like  Gal.  G.  C.  P. 
§  1881,  unamended) ;  §  713  ("  If  a  party  to  the 
suit,  action,  or  proceeding  offer  himself  as  a  wit- 
ness, that  is  to  be  deemed  a  consent  to  the 
examination  also  of  a  wife,  husband,  attorney, 
clergynuin,  physician,  or  surgeon,  on  the  same 
subject,  witnin  the  meaning  of  subdivisions  1, 
2,  3,  and  4  of  the  last  section  ")  ;  Pcu  St.  1895, 
June  18,  Pub.  L.  196,  §  1  ("No  person  author- 
ized to  practice  physics  or  surgery  shall  be 
allowed,  in  any  civil  case,  to  disclose  any  infor- 
mation which  he  acquired  in  attending  a  |)atient 
in  a  professional  capacity,  and  which  was  neces- 
sary to  enable  him  to  act  in  that  capacity, 
which  shall  tend  to  blacken  the  character  of  the 
patient,  without  his  consent");  S,  D.  Stats. 
1899,  §  6644  (like  Gal.  G.  G.  P.  §  1881,  un- 
amended, omitting  "licensed");  §  6645  (like 
N.  D.  Rev.  G.  §  5704)  ;  U,  S. :  1884,  Connecti- 
cut L.  Ins.  Go.  V,  Union  Trust  Go.,  112  U.  8. 
260,  264,  6  Sup.  119  (the  privile^  given  by  the 
New  York  statute  is  to  b«  applied  in  trials  in 
the  Federal  Gourts  in  New  York) ;  Utah  Rev. 
St.  1898,  §  3414  (like  Gal.  G.  C.  P.  §  1881,  un- 
amended, omitting  "licensed");  Wash,  G.  & 
Stets.  1897,  §  6994  (like  Gal.  G.  G.  P.  §  1881, 
unamended,  substituting  "regular"  for  "li- 
censed"); §  6940  ("[Witnesses  are  competent 
in  criminal  as  in  civil  cases ;]  but  no  regular 
physicians  or  surgeons,  clergymen  or  prie8t[8], 
shall  be  protected  from  testifying  as  to  con- 
fessions, or  information  received  from  any  de- 
fendant, by  virtue  of  their  profession  and 
character");  W,  Fa.  St.  1897,  c.  44  (quoted 
arUe,  §  488);  JVis.  Stats,  1898,  §  4075  ("No 
person  duly  authorized  to  practice  physic  or 
surgery  shall  be  compelled  to  disclose  any  infor- 
mation which  he  may  have  acquired  in  attend- 
ing any  patient  in  a  professional  character,  and 
which  information  was  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician  or  do 
any  act  for  him  as  a  surgeon  ") ;  fFyo.  Rev.  St. 
1887,  §  2589  (like  Oh.  Rev.  St.  1898,  §  5241). 
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lile  itielf  maj  be  in  jeopardy,  is  ftiU  itronger.  And  onleM  sndi  conwdtations  aire  priTi* 
leged,  men  will  be  incidentally  pnoUhed  by  being  oblige^  to  soifer  tbe  eonseqivaioeB  of 
iiijnriea  without  relief  from  the  mediiad  art,  and  without  oonvietion  of  any  offence, 
l^ides,  in  snch  cases,  daring  the  struggle  between  legal  doty  on  the  one  hand,  and 
professional  honor  on  the  other,  the  latter,  aided  by  a  strong  senae  of  the  injnatioe  and 
inhumanity  of  the  rule,  will,  in  moat  cases,  famish  a  temptation  to  the  penrersion  or 
concealment  of  troth,  too  strong  for  human  lesistaaoe.** 

lOTl,  MiUer,  J.,  in  EdingUm  t.  Ins.  Co.,  97  X.  Y.  185,  194:  "It  is  a  jnst  and  osefol 
enactment  introduced  to  gire  protection  to  thoee  who  were  in  charge  of  physicians  from 
the  secrets  disclosed  to  enable  them  properly  to  prescribe  for  dirteases  of  the  patient. 
To  open  the  door  to  the  disclosure  of  aecrets  revealed  on  the  sickbed,  or  when  consulting 
a  physician,  woold  destroy  confidence  between  the  phyrician  and  the  patient^  and,  it  is 
easy  to  see,  might  tend  very  much  to  prevent  the  advantages  and  benefits  which  flow 
from  this  confidential  relationship.''  * 

To  test  these  arguments,  let  us  refer  to  the  fandamental  canons  which  must 
be  satisfied  by  every  privilege  for  communications  (ante,  §  2285  )l  The 
questions  must  be  asked :  Does  the  communication  originate  in  a  confidence  ? 
Is  the  inviolability  of  that  confidence  vital  to  the  due  attainment  of  the 
purposes  of  the  relation  of  physician  and  patient  ?  Is  the  relation  one  that 
should  be  fostered  ?  Is  the  expected  injury  to  the  relation,  through  dis- 
closure, greater  than  the  expected  benefit,  to  justice  ?  A  negative  answer 
to  any  one  of  these  questions  would  leave  the  privilege  without  support 
In  truth,  all  of  them,  except  the  third,  may  justly  be  answered  in  the 
negative : 

(1)  In  only  a  few  instances,  out  of  the  thousands  daily  occurring,  is  the 
fact  communicated  to  a  physician  confidential  in  any  real  sense.  Barring 
the  facts  of  venereal  disease  and  criminal  abortion,  there  is  hardly  a  fact  in 
the  categories  of  pathology  in  which  the  patient  himself  attempts  to  preserve 
any  real  secrecy.  Most  of  one's  ailments  are  immediately  disclosed ;  the 
few  that  are  not  openly  ascertainable  are  at  least  explained  to  intimates. 
No  statistical  reckoning  is  needed ;  these  facts  are  well  enough  known. 

(2)  Even  where  the  disclosure  is  actually  confidential,  it  would  none  the 
less  be  made  though  no  privilege  existed.  People  would  not  be  deterred 
from  seeking  medical  help  because  of  the  possibility  of  disclosure  in  court. 
If  they  would,  how  did  they  fare  in  the  generations  before  the  privilege 
came  ?  Is  it  noted  in  medical  chronicles  that,  after  the  privilege  was  estab- 
lished in  New  York,  the  floodgates  of  patronage  were  let  open  upon  the 
medical  profession,  and  long-concealed  ailments  were  then  for  the  first  time 
brought  forth  to  receive  the  blessings  of  cure  ?  And  how  is  it  to-day  in 
those  jurisdictions  where  no  privilege  exists,  —  does  the  medical  profession 
in  one  half  of  the  Union  enjoy,  in  a  marked  way,  an  afflux  of  confidence  con- 
trasting with  the  scanty  revelations  vouchsafed  in  that  other  half  where  no 
privilege  protects  ?  If  no  difference  appears,  then  this  reason  for  the  privi- 
lege falls  away ;  for  it  is  undoubted  that  the  rule  of  privilege  is  intended 

*  Mr.  Wm.  A.  Purrington,  in  Hamilton  and  cd.,  I,  625-632,  expounds  the  supposed  reasons 
Oodkin's  System  of  Legal  Medicine  (1900),  2d     for  the  privilege. 
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{arUe,  §  2285),  not  to  subserve  the  party's  wish  for  secrecy  as  an  end  in 
itself,  but  merely  to  provide  secrecy  as  a  means  of  preserving  the  relation 
in  question,  whenever  without  the  guarantee  of  secrecy  the  party  would 
probably  abstain  from  fulfilling  the  requirements  of  the  relation. 

(3)  That  the  relation  of  physician  and  patient  should  be  fostered .  no  one 
will  deny.  But  (4)  that  the  injury  to  that  relation  is  greater  than  the 
injury  to  justice  —  the  final  canon  to  be  satisfied  —  must  most  emphatically 
be  denied.  The  injury  is  decidedly  in  the  contrary  direction.  Indeed,  the 
facts  of  litigation  to-day  are  such  that  the  answer  can  hardly  be  seriously 
doubted.  Of  the  kinds  of  ailments  that  are  commonly  claimed  as  the  sub-  . 
ject  of  the  privilege,  there  is  seldom  an  instance  where  it  is  not  ludicrous  i 
to  suggest  that  the  party  cared  at  the  time  to  preserve  the  knowledge  of 
it  from  any  person  but  the  physician.  From  asthma  to  broken  ribs,  from 
ague  to  tetanus,  the  facts  of  the  disease  are  not  only  disclosable  without 
shame,  but  are  in  fact  often  publicly  known  and  knowable  by  every  one  — 
except  the  appointed  investigators  of  truth.  The  extreme  of  farcicality  is 
often  reached  in  litigation  over  personal  injuries, — in  the  common  case,  a 
person  injured  by  a  street-car  amid  a  throng  of  sympathizing  onlookers. 
Here  the  element  of  absurdity  will  sometimes  be  double ;  in  the  first  place, 
there  is  nothing  in  the  world,  by  the  nature  of  the  injury,  for  the  physician 
to  disclose,  which  any  person  would  ordinarily  care  to  keep  private  from  his 
neighbors ;  and,  in  the  second  place,  the  fact  which  would  be  most  strenuously 
secreted  and  effectively  protected,  when  the  defendant  called  the  plaintiff's 
physician  and  sought  its  disclosure,  would  be  the  fact  that  the  plaintiff  was 
not  injured  at  all !  Upon  such  a  foundation  of  vain  imaginations  is  the 
privilege  reared.  The  injury  to  justice  by  the  repression  of  the  facts  of 
corporal  injury  and  disease  is  a  hundred  fold  greater  than  any  injury  which 
might  be  done  by  disclosure.  And  furthermore,  the  few  topics  —  such  as 
venereal  disease  and  abortion  —  upon  which  secrecy  might  be  seriously  de- 
sired by  the  patient  come  into  litigation  ordinarily  in  such  issues  (as  when 
they  constitute  cause  for  a  bill  of  divorce  or  a  charge  of  crime)  that  for  these 
very  facts  common  sense  and  common  justice  demand  that  the  desire  for 
secrecy  shall  not  be  listened  to. 

There  is  but  one  form  in  which  the  argument  for  the  privilege  can  be  put 
with  any  semblance  of  plausibility,  and  in  that  form  it  doubtless  commonly 
presents  itself  to  the  view  of  medical  men  jealous  for  their  profession.  This 
iirgument  is  that,  since  the  secrets  of  the  legal  profession  are  allowed  to  be 
inviolable,  the  secrets  of  the  medical  profession  have  at  least  an  equal  title 
to  consideration.  This,  to  be  sure,  is  no  more  than  analogy ;  and  nothing  is 
more  fallible  than  an  argument  from  analogy.  But,  leaving  aside  the  con- 
sideration that  the  privilege  for  communications  to  attorneys  stands  itself  on 
none  too  firm  a  foundation  (ante,  §  2291),  and  leaving  aside  the  primary  tests 
(just  examined)  by  which  every  privilege  must  be  judged,  and  answering  the 
argument  as  it  is  put,  —  the  answer  is  that  the  services  of  an  attorney  are 
sought  primarily  for  aid  in  litigation,  actual  or  expected,  while  those  of  the 
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physidaii  are  sought  for  physical  core ;  that  hence  the  rendering  of  that  aid 
would  result  directly  and  surely  in  the  disclosure  of  the  client's  admissions^ 
if  the  attorney's  privilege  did  not  exist,  while  the  physician's  curative  aid  can 
always  be  rendered  irrespective  of  making  disclosure ;  and,  finally,  that  thus 
the  absence  of  the  privilege  would  convert  the  attorney  habitually  and  in- 
evitably into  a  mere  informer  for  the  benefit  of  the  opponent,  while  the 
physician,  being  called  upon  only  rarely  to  make  disclosures,  is  not  con- 
sciously affected  in  his  relation  with  the  patient  The  function  of  the  two 
professions  being  entirely  distinct,  the  moral  effect  upon  them  of  the  absence 
of  the  privilege  is  different. 

Certain  it  is  that  the  practical  employment  of  the  privilege  has  come  to 
mean  little  but  the  suppression  of  useful  truth,  —  truth  which  ought  to 
have  been  disclosed  and  would  never  have  been  suppressed  for  the  sake  of 
any  inherent  repugnancy  in  the  medical  facts  involve  Nine-tenths  of  the 
litigation  in  which  the  privilege  is  invoked  consist  of  actions  on  policies  of 
life  insurance,  where  the  deceased's  misrepresentations  of  his  health  are  in- 
volved; actions  for  corporal  injuries,  where  the  extent  of  the  plaintiff's 
injury  is  at  issue;  and  testamentary  actions,  where  the  testator's  mental 
capacity  is  disputed.  In  all  of  these  the  medical  testimony  is  absolutely 
needed  for  the  purpose  of  learning  the  truth.  In  none  of  them  is  there  any 
reason  for  the  party  to  conceal  the  facts,  except  to  perpetrate  a  wrong  upon 
the  opponent.  In  the  first  two  of  these,  the  advancement  of  fraudulent 
claims  is  notoriously  common ;  nor  do  the  culpable  methods  of  some  insurance 
or  railway  companies,  whatever  they  may  have  been  or  still  are,  justify  the 
infliction  of  retaliatory  punishment,  indirectly  and  indiscriminately,  by  means 
of  an  unsound  rule  for  the  suppression  of  truth.^  In  none  of  these  cases 
need  there  be  any  fear  that  the  absence  of  the  privilege  will  subjectively 
hinder  people  from  consulting  physicians  freely ;  the  actually  injured  person 
would  still  seek  medical  aid,  the  honest  insured  would  still  submit  to  medi* 
cal  examination,  and  the  testator  would  still  summon  physicians  to  his  cure. 
There  is  nothing  to  be  said  in  favor  of  the  privilege,  and  a  great  deal  to  be 
said  against  it.^  The  adoption  of  it  in  any  other  jurisdictions  is  earnestly  to 
be  deprecated. 

§  2381.  (a)  Confidentiality  of  Commnnioations ;  (1)  Implied  Confidence; 
Burden  of  Proof ;  Third  Parsons'  Testimony.  In  the  forgoing  privileges  for 
communications,  the  fundamental  assumption  has  been  that  the  communi- 
cations, in  order  to  deserve  protection,  must  be  confidential  in  their  origin. 
This  principle  obtains  equally  for  the  present  privilege. 

When  the  confidential  nature  of  the  communication  has  been  expressly 
stated  at  the  time  of  making  it,  the  application  of  the  privilege  is  plain. 
But  is  confidentiality  to  be  implied  from  the  mere  relation  of  physician  and 
patient  ?    Or  is  it  to  be  implied  only  according  to  the  circumstances  of  each 

V  See  the  oomment  of  Earl,  J.,  in  Renihan  v.  Journal,  X,  83,  40  (1892),  **  The  Medico-Legal  Aa- 
Dennin,  108  N.  Y.  678,  680,  9  N.  E.  820.  pect  of  Priyile^ed  Communications,"  has  ttatod 

*  Mr.  Albert   Bach,   in   the   Medico- Legal     forcibly  the  objections  to  tiie  priyilego* 
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case,  including  the  nature  of  the  ailment  and  the  occasion  of  consultation  ? 
The  latter  solution  seems  the  natural  one.  Some  Courts,  however,  have  de- 
clared that  the  mere  relation  of  physician  and  patient  implies  a  confiden- 
tiality for  all  communications ;  ^  and  this  assumption  is  tacitly  made  in  other 
Courts.  Nevertheless,  there  is  a  general  and  sound  doctrine,  occasionally 
enforced,  that  the  claimant  of  the  privilege  has  the  burden  of  estahlisking  in 
each  instance  all  the  facts  necessary  to  create  the  privilege ;  ^  and  it  would 
seem  to  be  a  consequence  of  this  that  the  circumstances  indicating  confiden- 
tiality must  also  be  established. 

As  with  the  other  privileges,  however,  the  privilege  forbids  compulsory  dis- 
closure by  that  person  only  to  whom  the  confidence  was  extended.  It  there- 
fore does  not  exempt  a  third  person,  overhearing  the  communication,  from 
testifying  to  it ; '  except  so  far  as  the  third  person  is  an  agent  of  the  physician.* 

§  2382.  Same : .  (2)  Professional  Character  of  the  Consultation.  The  confi- 
dence which  is  protected  is  that  only  which  is  given  to  a  professional  physi- 
cian during  a  consultation  with  a  view  to  a  curative  treatment ;  for  it  is  that 
relation  only  which  the  law  desires  to  facilitate. 

Hence,  the  person  consulted  must  be  a  professional  physician,  in  the  usual 
sense  of  the  word.  This  does  not  include  a  veterinary  surgeon ;  ^  nor  a  phar- 
macist ;  ^  nor  a  dentist,^  although  the  modern  recognition  of  dental  science  as 
strictly  a  branch  of  medical  science  might  here  have  justified  the  opposite 
conclusion.  A  practitioner  of  any  branch  or  school  of  medical  science,  recog- 
nized as  such  by  the  reputable  medical  profession,  is  included ;  some  of  the 
statutes  define  the  privileged  class  as  "  licensed  "  practitioners.  A  surgeon 
is  in  any  case  within  the  definition.  How  far  the  class  should  be  extended, 
in  these  days  of  pretentious  and  successful  quackery,  may  become  difficult 
to  determine. 

The  consultation  with  such  a  person  must  be  had  in  his  professional  char- 
acter at  the  time,  A  consultation,  therefore,  for  some  purpose  other  than 
that  of  ultimate  curative  or  alleviative  treatment  is  not  privileged ;  *  nor  is  a 


^  1881,  Masonic  M.  B.  Ass'n  v.  Beck,  77  Ind. 
208,  210 ;  1902,  Munz  r.  R.  Co.,  —  Utah  — , 
70  Pac.  862  (physician  sent  by  a  railroad  com- 
pany to  the  injured  person  ;  privilege  held  ap- 
plicable; Bolapp,  J.,  diss.). 

s  1902,  Wheeler  v.  State,  158  Ind.  687,  68 
N.  E.  975  ;  1879,  Edington  v.  iEtna  Life  Ins. 
Co.,  77  N.  Y.  564,  571  (the  proponent  of  the 
evidence  is  not  required  to  native  the  privi- 
lege ;  '*the  party  objecting  must  in  some  way 
make  it  appear,  if  it  does  not  otherwise  appear, 
that  the  information  is  within  the  statutory 
exclusion  ") ;  1887,  People  v.  Schuyler,  106  id. 
298,  304,  12  N.  £.  788  (preceding  case  ap- 
proved) ;  1902,  Griffiths  v.  E.  Co.,  171  id.  106, 
63  N.  £.  808 ;  1902,  Green  v.  B.  Co.,  ib.  201, 
63  N.  £.  958. 

*  1894,  Springer  v.  Byram,  137  Ind.  15,  86 
N.  E.  361  (undertaker's  employees,  aUowed  to 
testify  to  a  conversation  witn  the  physician  in 
the  ambulance). 

*  1884,  Baymond  v.  B.  Co.,  66  la.  152,  21 


N.  W.  495  (a  physician  attending  with  his 
partner,  not  allowed  to  disclose  the  patient's 
statement  made  to  his  partner) ;  1886,  Benihan 
V.  Dennin,  103  K.  Y.  573,  578,  9  N.  £.  820  (a 
physician  caUed  in  for  consultation  by  the  reg- 
ular physician  is  within  the  privilege). 

^  1898,  Hendershot  v,  Tel.  Ck).,  106  la.  529, 

76  N.  W.  828  (treating  a  horse). 

*  1877,  Brown  r.  B.  Co.,  66  Mo.  597  (a  drug- 
clerk,  asked  what  medicines  he  had  sold  the 
plaintiff). 

»  1876,  People  tr.  De  France,  104  Mich.  563, 
62  N.  W.  709. 

«  1895,  Bower  v.  Bower,  142  Ind.  194,  41 
N.  £.  528  (admitted,  where  the  physician  called 
upon  the  patient  for  a  money  matter) ;  1889, 
Hoyt  V,  Hoyt,  112  N.  Y.  493,  615,  20  N.  E. 
402  (physician's  testimony  as  to  interviews  had 
with  a  testator  to  ascertain  his  opinion  of  his 
daughter's  mental  condition,  held  not  privi- 
leged) ;  1879,  Edington  v.  JBtna  Life  Ins.  Co., 

77  N.  Y.  664,  570  (that  *<the  witness  attended 
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communication  made  at  some  time  when  the  professional  relation  is  not 
pending.^    An  autopsy  after  decease  is  of  course  not  privileged.* 

A  communication  made  to  a  physician  invited  to  the  inspection  or  con- 
sultation at  the  opponents  instance  is  not  privileged,  because  it  is  not  usually 
made  for  the  purpose  of  curative  treatment,  and  because  a  confidence  cannot 
be  implied  in  the  absence  of  an  invitation  on  the  part  of  the  communicating 
person.' 

§  2383.  (b)  Commmiloatiomi  Neoessaxy  for  Prescription.  The  privilege  is 
intended  (and  by  most  statutes  is  declared)  to  protect  only  those  communica- 
tions which  are  necessary  for  obtaining  the  benefits  of  the  professional  rela- 
tion, —  in  other  words,  for  enabling  the  physician  to  prescribe  remedies.^ 
No  doubt  the  patient's  belief  of  what  was  necessary  should  be  the  test. 
The  burden  of  showing  necessity  should  in  any  case  be  upon  the  claimant  of 
the  privilege.* 

never  promiBed  to  many  her,  held  not  priTi- 
leged) ;  1S97,  Redfield's  Estate,  116  GaL  644, 
48  Pac.  794  (mental  condition  learned  while 
treating  for  consumption  ;  may  be  "  necessary,** 
etc.) ;'  1901,  Blacks  Estate,  132  id.  392,  64 
Pac.  695  (testamentary  capacity  ;  preceding  case 
approved) ;  1890,  Pennsylvania  Ck).  «.  Marion, 
123  Ind.  415,  28  N.  £.  973  (incidental  facta,  not 
necessary  to  be  discloeed  for  the  purpose  of  the 
treatment,  held  privileged) ;  1884,  Raymond  p. 
R.  Co.,  65  la.  152,  21  N.  W.  495  (ii^'ared  per- 
son's statement  that  he  "stepped  off  the  car 
while  it  was  in  motion  and  thus  reU,"  held  privi- 
leged ;  this  seems  unsound) ;  1895,  Kansas  C.  F. 
8.  &  K.  R.  Co.  V.  Murray,  55  Kan.  336,  40  Pac. 
646  (injured  person's  statements  u  to  the  facts 
leading  up  to  the  injury,  held  not  privileged) ; 
1890,  Briesenmeister  v.  Supreme  Lodge,  81 
Mich.  525,  531,  45  N.  W.  977  (*'aU  disdosures 
by  the  patient  .  .  .  respecting  his  ailments" 
are  privileged,  whether  they  are  necessary  for 
prescribing  or  not ;  said  ohiUr) ;  1891,  Ck)oley  v. 
Foltz,  85  id.  47,  48  N.  W.  176  (patient's  state- 
ments  about  the  litigation,  held  not  privileged) ; 
1897,  People  ».  Cole,  113  Mich.  88,  71  N.  W. 
455  (by  the  complainant  in  a  bastardy  action,  to 
the  attending  pnysician,  as  to  the  father  of  the 
child) ;  1874,  Hsjriman  v.  Stowe,  57  Mo.  93, 
95,  sernble  (plaintiff's  statement  to  the  physician 
that  she  had  fallen  through  a  trap-door  left  in- 
secure, held  admissible);  1839,  Hewitt  v,  Pndne, 
21  Wend.  79  (seduction  ;  defendant's  admission, 
when  asking  for  drugs  for  an  abortion,  that  the 
woman  was  the  plaintiff's  daughter,  held  not 
privileged) ;  1898,  Nelson  v.  Oneida,  156  N.  Y. 
219,  50  N.  £.  802  (a  disease  discovered  while 
treating  for  another  disease,  held  piivilmd) ; 
1902,  Green  v.  R.  Co.,  171  id.  201,  63  N.  K  958 
('*  information  of  how  the  accident  happened," 
held  not  necessary  for  surgical  treatment ;  three 
judges  diss^ ;  1897,  Kenyon  v.  Mondovi,  98  Wis. , 
53,  78  N.  W.  314  (statute  applied). 

*  1878,  Camiiau  v.  North,  39  Mich.  606, 
609  ;  1894,  Lincoln  0.  Detroit,  101  id.  245,  249, 
59  N.  W.  617  (claimant  of  the  privilege  must 
show  the  necessity) ;  1876,  Edington  u.  Mutual 
Life  Ins.  Co.,  67  N.  Y.  185,  194  (evidence  ot 


the  assured  for  some  disease  "  does  not  raise  a 

I>resumption  "  that  he  discovered  that  disease  or 
earned  its  nature  while  sttending  him  profes- 
sionally ") ;  1880,  Grattan  v.  Ins.  (X>.,  80  id.  281, 
296  (professional  character,  found  on  the  facts) ; 
1899,  Bruendl's  Will,  102  Wis.  45, 147,  78  N.  W. 
169  (examination  of  patient  with  reference  to  her 
mental  competencv  as  being  fit  for  release  from 
guardianship,  held  not  within  the  statute). 

*  1901,  Herries  v.  Waterloo,  114  la.  374,  86 
N.  W.  306  (opinion  based  on  information  ac- 
quired when  not  employed  as  physician,  not 

.    privileged) ;  1903,   Patterson  v.  Cole,  67  Kan. 

'  441,  73  Pac.  54 ;  1897,  People  v.  Koemer,  154 
N.  Y.  855,  48  N.  E.  730  (communications  during 
trial,  but  after  the  relation  of  physician  had 
ended,  excluded). 

•  1897,  Harrison  r.  R.  Co.,  116  Cal.  156,  47 
Pac.  1019. 

V  1892,  Freel  v.  R.  Co.,  97  CaL  40,  45,  31 
Pac.  730,  semble  (a  physician  sent  by  the  oppo- 
nent to  examine,  held  not  privileged) ;  1894, 
Nesbit  V.  People,  19  Colo.  441,  461,  86  Pac.  221 
(examination  by  a  physician  agreed  on  between 
the  defendant  and  the  prosecution,  held  not 
privileged) ;  1902,  State  v.  Height,  117  la. 
650,  91  N.  W.  935  (information  obtained  by  a 
physician  examining  the  defendant,  while  in 
jail,  for  the  prosecution,  held  not  within  the 
privilege) ;  1888,  People  v.  Glover,  71  Mich. 
807,  88  N.  W.  874  (rape  ;  a  physician's  examina- 
tion of  the  defendant  in  jail,  at  the  district  at- 
torney's instance,  held  not  privileged) ;  1890, 
People  ».  Kemmler,  119  N.  Y.  580,  585,  24 
N.  E.  9  (a  physician's  opinion  of  an  accused's 
mental  condition,  obtained  by  wstching  him  in 
jail  at  the  instance  of  the  district  attorney,  held 
not  privileged) ;  1893,  People  v.  Sliney,  137  id. 
570,  33  N.  E.  150  (a  physician  sent  by  the 
district  attorney  to  examine  the  defendant  for 
insanity  ;  the  defendant's  ailmissions  not  privi- 
leged) ;  1896,  People  v.  Hoch,  150  id.  291,  44 
N.  E.  977  (an  examination  of  the  defendant  for 
insanity,  made  by  the  witness  as  an  expert  for 
the  prosecution,  held  not  privileged). 

^  1877,  Collins  v.  Mack,  31  Ark.  693  (by  a 
woman  after  a  childbirth,  that  the  father  had 
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§  2384.  (e)  Information,  ActiTe  and  Paaaive.  Communications  are  the 
subject  of  the  protection.  But  communication  may  be  made  by  exhibition, 
or  by  submission  to  inspection,  as  well  as  by  oral  or  written  narration  or 
utterance.  The  invitation  to  the  physician  to  prescribe  assumes  that  he  will 
first  obtain  the  data  for  the  prescription ;  and  since  the  usual  method  of  ob- 
taining these  involves  the  physician's  own  observation  as  well  as  the  patient's 
narration,  the  invitation  to  prescribe  is  an  implied  communication  of  all  the 
data  which  the  physician  may  by  any  method  seek  to  obtain  as  necessary 
for  the  prescription.^  It  is  therefore  well  settled  that  the  data  furnished 
passively,  through  submission  to  inspection,  are  equally  within  the  privilege, 
—  and  this  whether  the  patient  was  himself  aware  or  not  of  the  existence  of 
the  specific  data  discovered.  It  might  be  doubtful  whether  the  data  of  in- 
sanity are  thus  privileged,  where  the  physician  is  called  for  another  purpose, 
because  here  the  foregoing  principle  —  that  the  data  must  be  necessary  for 
prescription  —  would  seem  not  to  be  satisfied ;  but  so  far  as  the  present  prin- 
ciple is  concerned,  they  fall  within  it^ 


the  "  necessity,"  is  DOt  required,  ''as  it  most  be 
asstuned  from  the  relationship  existing  that  the 
information  would  not  have  oeen  imparted  ex- 
cept  for  the  purpose  of  aiding  the  physician  in 
prescribing");  1879,  Edington  v.  JStna  Life 
ins.  Co.,  77  id.  564,  570  (the  Court  must  be 
able  "upon  the  evidence  to  say  that  such  infor- 
mation was  necessary  "  ;  the  mere  relation  does 
not  suffice;  preceding  ruling  not  noticed) ;  1887, 
People  V.  Schuyler,  106  id.  298,  800,  12  N.  E. 
783  (foregoing  ruling  approved);  1889,  Feeney 
V.  R.  Co.,  116  id.  875,  380,  22  N.  E.  402  (first 
Edington  case  approved  ;  second  one  ignored). 

Tlie  Court  ought  ultimately  to  determine 
{ante,  §  2322)  whether  a  necessity  existed  :  Con- 
tra: 1903,  State  v.  Kennedy,  177  Mo.  98,  75 
S.  W.  979  (in  general,  the  physician  must  be  the 
judge  of  the  necessity ;  except  as  to  matters 
**  apparent  to  the  ordinary  observer  "). 

^  Compare  the  same  question  in  other  privi- 
leges {ante,  §§  2306,  2387). 

s  Col, :  1901,  Nelson's  Estate,  132  Cal.  182, 
64  Pac.  294  (capacity  to  make  a  vrill ;  attend- 
ing physician's  testimony  inadmissible) ;  Ind. : 
1881,  Masonic  M.  B.  Ass'n  t;.  Beck,  77  Ind. 
203,  210  (like  Heuston  v.  Simpson,  infra) ; 
1883,  Excelsior  M.  A.  Ass'n  v.  Riddle,  91  id.  84, 
88  (same,  under  a  revised  phrasing  of  the  stat- 
ute) ;  1884,  Penn  M.  L.  Ins.  Co.  ?».  Wiler,  100 
id.  92,  100  (same) ;  1887,  Williams  v.  Johnson, 
112  id.  273,  13  N.  E.  872  (same);  1888,  Heuston 
V.  Sim]>son,  115  id.  62,  17  N.  E.  261  (the  statute 
applies  *'  whether  the  knowledge  is  communi- 
cated by  the  words  of  the  patient  or  is  gained 
by  observation");  1889,  Morris  v,  Morris,  119 
id.  343,  21  N.  E.  918  (same  ;  applied  to  in- 
sanity) ;  1893,  Gurley  i?.  Park,  135  id.  440,  442, 
35  N.  £.  279  (sanitv,  in  a  will  case,  privileged) ; 
1902,  Aspy  V.  Botkins,  160  id.  170,  66  N.  E. 
462  (vacuum-ray  photomph  taken  by  the  phy- 
sician in  the  course  of  treatment,  excluded)! 
la, :  1895,  Prader  v.  Accident  Ass'n,  95  la.  159, 
63  K.  W.  601  (privilege  covers  all  information 


obtained  by  observation) ;  Mich, :  1870,  Brings 
V,  Briggs,  20  Mich.  34,  41  (privilege  includea 
'*  whatever  was  disclosed  to  any  of  his  senses 
and  which  in  any  way  was  brought  to  his  knowl- 
edge for  that  purpose  ") ;   1879,  Eraser  v.  Jen- 
nison,  42  id.  206,  225,  3  N.  W.  882  (same; 
applied  to  a  testator's  mental  condition) ;  1901, 
Rose  V.  Supreme  Court,  126  id.  577,  85  N.  W. 
1073  (opinion  based  on  the  patient's  appearance 
alone,  excluded) ;  Mo, :  1882,  Grartside  v,  Ins. 
Co.,  76  Mo.  446  (*' information  acquired  by  a 
physician  from  inspection,  examination,  or  ob- 
servation of  the    person    of   the    patient,"  is 
equally  privileged ;  leadine  opinion  bv  Norton, 
J.,  with  a  good  argument  by  Mr.  Jacob  Klein) ; 
N,  y. :  1871,  Sloan  w.  R.  Co.,  45  N.  Y.  125, 
128  (existence  of  a  disease,  held  within  the  privi- 
lege) ;  1876,  Edington  v.  Mutual  Life  Ins.  Co., 
67  id.   185,    194  (the  statute  includes  *'  such 
knowledge  as  may  be  acquired  from  the  patient 
himself,  from  the  statement  of  others  who  may 
surround  him  at   the  time,  or  from  observa- 
tion of  his  appearances  and  symptoms  ") ;  1879, 
Edington  v,  Mins.  Life  Ins.  Co.,  77  id.  564, 
571  (the  exclusion  affects  only   *'such  infor- 
mation as  a  physician  may  acquire  of  secret 
ailments  by  an  exammation  of  the  person  "  ;  but 
not  of  the  fact  that  the  patient  **ha8  a  fever  or 
a  fractured  leg  or  skull  or  is  a  raving  maniac  "  ; 
the  remaining  judges  apparently  did  not  concur 
in  the  details  of  the  opinion) ;  1880,  Grattan  v. 
Ins.  Co.,  80  id.  281,  297  (**  though  the  patient 
had  been  dumb,  it  would  make  no  difference  ; 
the  communication  to  his  sense  of  sight  is  within 
the  statute,  as  much  so  as  if  it  had  been  oral  and 
reached  his  ear  "  ;  the  first  Edington  case  cited, 
and  the  second  ignored  on  this  point) ;   1883, 
Grattan  v,  Ins.  Co.,  92  id.  274,  287  (preceding 
case  approved) ;  1886,  Renihan  v.  Dennin,  103 
id.  573,  579,  9  N.  E.  320  (Grattan   case  ap- 
proved) ;  JVvt. :  1900,  Shafer  v,  Eau  Claire,  105 
Wis.  244,  81  N.  W.  409  ("all  that  he  discovered 
by  examination  of  her  person,"  held  privileged). 
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But  it  is  the  tenor  ouly  of  the  communication  that  is  privileged.  The  mere 
fact  of  making  a  communication,  as  well  as  the  date  of  a  consultation  and  the 
number  of  constUtations,  are  therefore  not  privileged  from  disclosure,  so  long 
as  the  subject  communicated  is  not  stated.^ 

§  2385.  (d)  Criminal  CaBes,  Malpractioe.  The  privilege,  in  general,  apph'es 
as  well  in  criminal  as  in  civil  cases ;  unless  the  statute  expressly  limits  it  to 
the  latter.*  But  in  two  classes  of  instances  the  privilege,  though  apparently 
applicable,  exhibits  its  inherent  impropriety  so  plainly  that  Courts  have 
sometimes  sought,  by  main  force,  to  set  limits  and  prevent  its  evil  effects, 
namely,  in  cases  where  the  physician  is  himself  a  partaker  in  the  criminal 
transaction,  and  in  cases  where  the  physician  has  acted  on  behalf  of  the 
victim  of  a  crime.  Courts  have  chosen  various  methods,  more  or  less  reason- 
able, of  escaping  from  the  dilemma.^  All  that  can  be  said  is  that  an  ill-advised 
initial  principle  is  sure  to  tempt  judges,  sooner  or  later,  to  do  violence  to  it 


*  la, :  1900,  Nelson  v.  Ins.  Co.,  110  la.  600, 
81  K.  W.  807  (that  he  was  consulted  and  that 
he  prescribed  ;  not  privileged) ;  Mich. :  1887, 
Brown  v.  Ins.  Co.,  65  Mich.  306,  816,  32  N.  W. 
610  (the  fact  of  the  physician's  treatment  for 
typhoid  fever,  held  not  privileged,  under  the 
particular  circumstances) ;  1890,  Briesenmeister 
V.  Supreme  Lodge,  81  id.  525,  532,  45  N.  W. 
977  ("the  fact  that  he  attended  the  insured  pro- 
fessionally, and  the  dates  and  number  of  his 
visits,"  held  not  privileged) ;  1891,  Gooley  v, 
Foltz,  85  id.  47,  48  N.  W.  176  (similar  to  the 
preceding;  case) ;  1893,  Dittrich  v,  Detroit,  98 
id.  248,  57  N.  W.  125  (same) ;  1897,  Lammiman 
».  R.  Co.,  112  id.  602,  71  N.  W.  153  (for  what 
disease  he  had  treated  the  party,  excluded)  ; 
1899,  Jones  o.  P.  B.  L.  Assur.  Co.,  120  id.  211, 
79  N.  W.  204  (that  the  person  had  consulted  a 
physician  for  a  certain  illness,  excluded) ;  Minn. : 
1903,  Price  v.  Standard  L.  &  A.  Ins.  Co.,  — 
Minn.  — ,  95  N.  W.  1118  (the  fact  of  treat- 
ment and  number  of  visits,  admissible  ;  "this 
doctrine,  looking  at  the  question  in  a  logical 
way,  comes  very  near  trespassing  on  the  stat- 
ute **) ;  Nebr. :  1902,  Sovereign  Camp  i?.  Gran- 
don,  64  Nebr.  39,  89  N.  W.  448  (the  fact  that 
a  physician  was  called  is  not  within  the  privi- 
lege) ;  N.  Y.  :  1892,  Patten  v.  Ins.  Ass'u,  133 
N.  Y.  450,  452,  31  N.  E.  342  (whether  P.  was 
a  patient  of  the  doctor  and  was  attended  as  such 
and  was  sick,  and  how  many  times  and  when  he 
attended  P.,  held  not  privileged) ;  Wis.  :  1899, 
McGowan  v.  Supreme  Court,  104  Wis.  186,  80 
K.  W.  603  (that  he  treated  the  person  for  a  dis- 
ease, excluded). 

This  distinction  is  often  of  some  practical  sig- 
nificance ;  for  example,  in  life  insurance  cases, 
the  insured's  allegation  of  complete  health  dur- 
ing a  certain  period  may  be  disproved  by  the 
fact  that  a  physician  was  often  consulted ;  and 
in  personal  injury  cases,  the  fact  that  a  certain 
physician  was  consulted  may  give  rise  in  effect 
to  an  unfavorable  inference  because  he  was  not 
called  for  the  plaintiff,  although  no  inference 
could  technically  have  been  drawn  from  the 
plaintiff's  claim  of  privilege  if  the  defendant 


had  sought  to  call  and  examine  the  physician 
{post,  §  2886). 

^  1894,  People  v.  Lane,  101  Cal.  513,  516, 
36  Pac.  16  ;  1895,  People  v.  West,  106  id.  89, 
39  Pac.  207. 

s  Ind, :  1897,  Hank  v.  State,  148  Ind.  238, 
46  N.  E.  127,  47  N.  E.  465  (a  disclosure  by  a 
physician  attending  a  miBcarriage,  allowed  in  a 
prosecution  for  the  abortion,  the  privilege  not 
being  intended  *'to  shield  one  who  is  chai;ged 
with  perpetrating  an  unlawful  act  upon  the 
patient ") ;  1903,  Seifert  v.  State,  160  id.  464, 
67  N.  £.  100  (*'  a  request  to  a  physician  to  com- 
mit a  crime  is  not  privileged  " ;  applied  to  a 
woman  consulting  for  an  al^rtion) ;  /a.  .*  1882, 
GuptiU  V.  Verback,  58  la.  99,  12  N.  W-  125 
(the  act  of  producing  a  miscarriage  in  order  to 
save  the  mother's  life  being  not  criminal,  a  phy- 
sician's advice  as  to  the  best  means  of  '*  getting 
rid  of  a  child"  was  held  presumably  ''made  for 
a  lawful  purpose  "  ;  this  ruling,  as  regards  the 
presumption,  is  unsound) ;  1896,  State  v.  Smith, 
99  id.  26,  68  N.  W.  428  (causing  a  miscarriage  ; 
privilege  applied) ;  1901,  State  v.  Grimmell,  116 
id.  596,  88  N.  W.  342  (murder  by  abortion  ;  the 
privilege  does  not  apply  to  the  testimony  of  a 
physician,  called  by  the  prosecution,  who  at- 
tended the  deeeaseid  just  before  her  death  ; 
whether  a  formal  waiver  is  necessary,  and  by 
whom,  not  stated ;  compare  §  2382,  crnte) ; 
N.  Y. :  1880,  Pierson  v.  People,  79  N.  Y.  424, 
432  (murder  by  poisoning ;  a  physician's  infor- 
mation acquired  while  attending  the  deceased 
for  the  poison,  admitted  for  the  prosecution,  as 
not  within  the  spirit  of  the  privilege  ;  but  no 
"general  rule  applicable  to  all  cases  "  was  ven- 
tured) ;  1886,  People  ».  Murphy,  101  id.  126, 
4  N.  E.  326  (abortion  ;  testimony  of  the  physi- 
cian attending  after  the  operation,  not  admitted); 
1893,  People  i^.  Harris,  136  id.  423,  437,  448, 
33  N.  £.  65  (defendant,  a  physician,  told  a 
physician  attending  the  deceased  that  he  had 
twice  performed  operations  for  abortion  on  her ; 
not  pnvileged,  the  statutory  privilege  not  being 
intended  to  *'  shield  a  person  charged  with  the 
murder  of  his  patient "). 


3356 


S§  2380-2396]  PHYSICIAN  AND  PATIENT.  §  2388 

The  same  temptation  exists  to  save  an  innocent  physician  who,  when  charged 
with  malpractice,  might  otherwise  be  stifled  by  the  privilege ;  *  but  the  doc- 
trine of  waiver  (post,  §  2389)  usually  assists  him  here. 

§  2386.  (e)  Wliose  is  the  Privilege;  Claim  of  Privilege;  Inference  from 
Claim.  The  privilege  is  plainly  that  of  the  patient,  not  of  the  physician ;  and 
the  latter  therefore  cannot  claim  it  if  the  patient  abandons  it^  Although  in 
the  first  instance  it  is  commonly  the  physician  who  as  witness  declines  to 
answer,  still  the  claim  of  privilege  must  formally  be  made,  in  analogy  to  the 
other  privileges  {arUe,  §  2196)  by  the  patient,  if  he  is  before  the  Oourt;  if 
he  is  not,  then  technically  he  should  be  given  an  opportunity  to  claim  before 
the  examination  is  proceeded  with.  The  privilege,  furthermore,  is  that  of  the 
patient  as  such,  not  of  the  party ;  hence,  the  claim  should  be  made  by  the 
patient  himself,  in  accordance  with  the  analogy  of  other  privileges  {ante, 
§§  2270, 2321), — though  this  rule  is  seldom  observed  in  practice.  The  privi- 
lej^e,  furthermore,  may  be  claimed  by  the  representative  of  a  deceased  patient, 
as  his  personal  successor  ;^  but  not  by  a  mere  assignee  of  a  contract-interest.^ 

When  the  privilege  is  claimed  by  a  patient  who  is  a  party,  ru)  inference  as 
to  the  facts  suppressed  can  be  drawn,*  —  following  here  the  analogy  of  the 
other  privileges  {anU,  §§  2272,  2322). 

§  2387.  (/)  Termination  of  the  Privilege ;  Death.  The  object  of  the  privi- 
lege is  to  secure  subjectively  the  patient's  freedom  from  apprehension  of  dis- 
closure ;  it  is  therefore  to  be  preserved  even  after  the  death  of  the  patient,^  — 
following  the  analogies  of  the  other  similar  privileges  {ante,  §§  2323,  2341). 

§  2388.  Same :  Waiver,  in  general ;  Ezpress  and  Implied  Waiver.  The 
privilege  may  be  waived,^  like  all  other  privileges.  It  is  astonishing  to  find 
that  this  question  could  ever  have  been  regarded  as  debatable.  Nothing 
but  a  confusion  of  fundamental  ideas  could  ever  create  any  doubt.^ 

>  1900,  Cramer  v.  Hart,  154  Mo.  112,  56  S.W.  was  willing  to  let  tbe  physician  speak) ;  1899, 

258  (action  for  loss  of  a  wife's  services  by  the  Lane  t;.  B.  C)o.,  21  Wash.  119,  57  Fac.  867. 
defendant's  malpractice ;  the  defendant  allowed  Perhaps  it  is  sound  to  distinguish  between 

on  the  facts,  as  of  necessity,  to  testify  for  him-  failing  to  call  the  witness  and  claiming  the  priv- 

self).     Co7itra  :  1903,  Aspy  v.  Botkins,  160  Ind.  ilege  when  the  opponent  calls  him  :  1891,  Cooley 

170,  66  N.  E.  462  (action  for  malpractice ;  the  v,  Foltz,  86  Mick  47,  48  N.  W.  176  (plaintiff's 

plaintiff  held  privileged  to  withhold  the  testi-  failure  to  produce  her  physicians,  held  "a  legiti- 

mony  of  other  physicians  attending  her  after  mate  fact  for  the  jury  *). 

the  defendant ;  the  ground  of  the  ruling  does  ^  1876,  Edington  v.  Ins.  Co.,  67  N.  Y.  185, 

not  appear ;  but  it  is  at  any  rate  a  mockery  of  194  ;  1880,  Grattan  v.  Ins.  Co.,  80  id.  281,  298  ; 

justice).  1886,  Westover  v.  Ins.  Co.,  99  id.  56,  1  N.  E. 

^  1901,  Burgess  r.  Sims  Drug  Co.,  114  la.  104  :  1900,  Davis  v.  Supreme  Lodge,  165  id.  159, 

275,  86  N.  W.  807  ;  1835,  Johnson  v,  Johnson,  58  N.  E.  891  (physician's  certificate  of  death, 

14  Wend.  636,  641 ;  1897,  Bovle  v.  Relief  Assoc,  recorded  with  the  board  of  health,  excluded  on 

95  Wis.  312,  70  N.  W.  361  (s'howiug  that  "shall  the  ground  of  privilege) ;  1903,  Beglinw.  Ins.  Co., 

not  be  compelled  "is  equivalent  to  "shall  not  173  id.  374,  66  N.  £.  102  (Davis  v.  Supreme 

be  allowed  ";  Newman,  J.,  diss.).    Compare  the  Lodge  followed), 
theoriea  of  attomevs'  privilege  {anUf  §  2290).  ^  1879,  Grand  Rapids  &  I.  R.  Co.  v,  Martin, 

«  Post,  S  2391.'  41  Mich.  667,  671,  3  N.  W.  173  ;  1879,  Scripps 

»  Contra:  1876,  Edington  ». Mutual  Life  Ins.  v,  Foster,  4  ib.  742,  748,  8  N.  W.  216 ;  1884, 

Co.,  67  N.  Y.  185,  194  (assi^ee  of  an  insnr-  Groll  v.  Tower,  85  Mo.  249,  255  (repudiating  the 

ance  policy  may  assert  the  privilege  of  the  in-  apparently  contrary  assumption  in  Harriman  v. 

enred).  Stowe,  57  id.  93) ;  1886,  Carrington  v.  St.  Louis, 

«  1901,  Brackney  v.  Fogle,  156  Ind.  535,  60  89  id.  212,  1  S.  W.  240 ;  1886,  Blair  v.  R.  Co., 

K.  E.  803  ;  1890,  McConnell  v.  Osage,  80  la.  ib.  887,  1  S.  W.  367. 

298,  45  N.  W.  560'  (refusing  to  allow  the  ques-  •  Compare  the    theory  of  Privilege   (arUe^ 

tion  on  cross-examination  whether  the  patient  $$  2192,  2196,  2197). 
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That  the  waiver  must  be  in  express  language  is  not  necessary,  upon  any 
principle.  But  this  is  sometimes  by  statute  required'  Distinguished,  how- 
ever,  this  statutory  waiver,  which  is  valid  only  within  certain  limits,  and  the 
ordinary  principle  that  a  rule  of  evidence  will  not  be  enforced  if  the  opposing 
counsel  fails  to  make  objection  when  the  witness  is  examined  (ante,  §  18); 
thus,  whether  or  not  the  statutory  waiver  was  permitted  to  be  made  by  the 
attorney  for  the  witness  or  party  before  or  during  trial,^  still  the  counsel'a 
failure  to  object  to  the  compulsion  of  the  witness'  answer  would  render  futile 
any  exception  to  the  answer.^ 

That  a  waiver  may  be  irrevocably  made  by  eontraet  before  litigation  b^[un. 
has  generally  been  conceded  by  the  Courts.^  It  should  certainly  be  sanctioned,, 
unless  made  under  conditions  of  duress  or  fraud  which  would  have  rendered 
the  contract  in  other  respects  voidable. 

Coming  now  to  waivers  implied  from  conduct,  it  is  to  be  noticed  that  these 
depend,  as  already  observed  for  other  privileges  {ante,  §§  2327, 2340),  on  two- 
considerations  —  the  interpretation  of  the  actual  conduct,  and  the  fairness  of 
the  situation  created  by  that  conduct.  A  waiver  is  to  be  predicated,  not  only 
when  the  conduct  indicates  a  plain  intention  to  abandon  the  privilege,  but  also 
when  the  conduct  (though  not  evincing  that  intention)  places  the  claimant 
in  such  a  position,  with  reference  to  the  evidence,  that  it  would  be  unfair  and 
inconsistent  to  permit  the  retention  of  the  privilege  It  is  not  to  be  both  a 
sword  and  a  shield  (in  Lord  Mansfield's  phrase  concerning  an  infant's  exemp- 
tion  from  liability).  The  question  then  arises,  What  sorts  of  conduct,  by 
inference  or  by  fairness,  should  be  treated  as  a  waiver  of  the  privilege  to  keep 
secret  the  communications  to  a  physician  ? 

§  2389.  Same :  Waiver  by  Bringing  Suit ;  by  Testifying ;  by  Former 
"Waiver.  (1)  In  the  first  place,  the  bringing  of  an  action  in  which  an  essen* 
tial  part  of  the  issue  is  the  existence  of  physical  ailment  should  be  a  waiver 
of  the  privilege  for  all  communications  concerning  that  ailment  The  whole 
reason  for  the  privilege  is  the  patient's  supposed  unwillingness  that  the  ail* 
ment  should  be  disclosed  to  the  world  at  large ;  hence  the  bringing  of  a  suit 
in  which  the  very  declaration,  and  much  more  the  proof,  discloses  the  ailment 
to  the  world  at  large,  is  of  itself  an  indication  that  the  supposed  repugnancy 
to  disclosure  does  not  exist.    If  the  privilege  means  anything  at  all  in  its 


•  E.  g.,  in  New  York,  by  the  amendment  of 
1891. 

*  Kg, :  1889,  Albert!  r.  R.  Co.,  118  N.  Y. 
77,  23  N.  E.  35. 

*  This  distinction  was  iimored  in  the  follow- 
ing case :  1889,  Hoyt  v.  Hoyt,  112  N.  Y.  493, 
516,  20  N.  E.  402. 

•  1902,  Keller  v.  Ins.  Co.,  95  Mo.  App.  627, 
69  S.  W.  612  (waiver  in  a  policy  held  viid,  and 
effective  also  against  ''all  who  come  within  its 
terms,"  — here,  a  beneficiary);  1876,  Edington 
V.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185,  194  (unde- 
cided) ;  1896,  Foley  v.  Royal  Arcanum,  151  id. 
196,  45  N.  E.  456  (an  express  waiver,  in  an  in- 
■urance-npplication,  as  to  the  testimony  of  any 


attending  physician,  sanctioned,  on  the  theory 
that  a  waiver  of  the  statutory  right  is  not  against 
public  policy) ;  1900,  Holden  v.  Ins.  Co.,  165^ 
id.  13,  58  N.  E.  771  (stipulation  of  waiver  by 
the  insured  in  his  application,  held  not  sufficient 
under  the  statutory  amendment  of  1891) ;  1901, 
Fuller  V.  Knights  of  Pythias,  129  N.  C.  318,  40 
S.  E.  65  (waiver  in  an  insurance  application, 
held  binding  on  the  beneficiary) ;  1888,  Adre- 
veno  r.  Mutual  R.  F.  L.  Ass*n,  34  Fed.  870, 
Thayer,  J.  (waiver  of  the  privilege  by  the  insured 
in  a  policy  is  valid,  and  binds  uso  one  claiming 
under  him  after  death).    Compare  such  a  waiver 
for  another  privilege  (ante,  §  2275). 
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origin,  it  means  this  as  a  sequel  By  any  other  conclusion  the  law  practically 
permits  the  plaintiff  to  make  a  claim  somewhat  as  follows :  **  One  month  ago 
I  was  by  the  defendant's  negligence  severely  injured  in  the  spine  and  am 
consequently  unable  to  walk ;  I  tender  witnesses  A,  6,  and  C,  who  will  openly 
prove  the  severe  nature  of  my  injury.  But,  stay  I  Witness  D,  a  physician,  is 
now,  I  perceive,  called  by  the  opponent  to  prove  that  my  injury  is  not  so 
severe  as  I  claim ;  I  object  to  his  testimony  because  it  is  extremely  repugnant 
to  me  that  my  neighbors  should  learn  of  my  injury,  and  I  can  keep  it  forever 
secret  if  the  Court  will  forbid  his  testimony."  If  the  utter  absurdity  of  this 
statement  (which  is  virtually  that  of  every  such  claimant)  could  be  heightened 
by  anything,  it  would  be  by  the  circumstance  (frequently  observable)  that  the 
dreaded  disclosure,  which  the  privilege  prevents,  is  the  fact  that  the  plaintiff 
has  suffered  no  injury  at  alL  In  actions  for  personal  injury,  the  permission 
to  claim  the  privilege  is  a  burlesque  upon  logic  and  justice.  In  actions 
upon  insurance  policies,  where  fraudulent  misrepresentations  as  to  health  are 
in  issue,  the  insured's  initial  conduct  in  volunteering  a  supposedly  full  avowal 
of  his  state  of  health  has  put  him  in  the  position  of  abemdoning  any  desire  to 
be  secretive  towards  the  insurer  on  that  subject,  and  of  giving  the  insurer  in 
fairness  the  right  to  ascertain  the  truth ;  and  a  waiver  should  be  predicated 
by  the  nature  of  the  action.  Yet  here  the  injury  to  justice  by  denying  a 
wuiver  is  not  so  considerable ;  for  in  fairness  (that  is,  to  honest  applicants, 
who  have  nothing  to  fear)  the  insurer  ought  immediately  to  make  his  ex- 
trinsic investigations  among  prior  attendant  physicians  (which  commonly 
he  does  not  do),  instead  of  waiting  till  more  premiums  have  been  paid  and 
the  insured  has  left  the  world ;  ^  so  that  here  the  moral  inequities  are  more 
nearly  balanced,  and  no  particular  harm  is  done  by  the  privilege  —  except 
to  the  logic  of  the  law.  In  testamentary  causes,  there  is  ordinarily  no  con- 
duct amounting  to  waiver,  —  although  it  is  otherwise  unsound  (ante,  §§  2381^ 
2384)  to  treat  the  data  of  sanity  and  insanity  as  having  been  consciously 
confided,  in  any  sense  of  the  word,  to  the  physician.  So  far  as  judicial  rul- 
ings go,  only  actions  against  a  physician  for  malpractice  have  been  deemed 
to  involve  a  waiver.^ 

(2)  The  party's  own  voluntary  testimony,  on  trial,  to  his  physical  condi- 
tion in  issue,  should  be  a  waiver  of  the  privilege  for  the  testimony  of  a 
physician  who  has  been  consulted  about  the  same  physical  condition  in 
issue ;  the  reasons  here  being  merely  somewhat  stronger  than  those  above 

noted.*    Courts  have  rarely  conceded  this ;  *  though  statutes  have  often  en- 

• 

*  This  is  recognized  by  the  insurers  in  the  jury  by  malpractice  by  a  physician^ls  a  waiver  of 
now  freqnent  issuance  of  policies  which  are  made  privilege  as  to  professional  confidence  ;  but  not 
incontestable  after  a  short  period  ;  ?.  «.  the  in-  an  action  by  a  husband  for  loss  of  services  of  the 
surer  virtually  has  to  make  liis  inquiries  within  injured  wife).  Compare  the  cases  cited  ante, 
that  period  or  n6t  at  all.    But  so  far  as  these  poli-  §  2385. 

cies  are  contestable  {e.  g.  for  **  wilful  misrepre-  •  1891,  Lane  v,  Boicourt,  128  Ind.  420,  27 

sentations  "),  the  statement  still  applies.  N.  E.  1111  (malpractice  on  the  plaintiflTs  wife  ; 

•  1894,  Beckwell  v.  Hosier,  10  Ind.  App.  6,  the  plaintiflTs  use  of  the  testimony  of  himself, 
87  N.  E.  680  (patient's  action  for  malpractice,  his  wife,  and  her  mother,  held  a  waiver). 

held  a  waiver,  permitting  the  defendant  to  tes-  •  Contra:  1887,  Williams  v.  Johnson,  112 

tiff) ;  1900,  Cramer  v.  Hurt,  164  Mo.  112,  55     Ind.  273,  18  N.  E.  872  (the  plaintiffs  testimony 
8.  W.  268  (an  action  by  a  wife  for  personal  in-     that  she  had  called  Dr.  H.  and  he  had  "pro* 
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a^,t/^  it.*    0>rt;alr.!j  It  i^  a  ^^^rji':Jz  £i  to  incroLst  tie  laviEAii's  timditioDjl 

:ar,eTT  of  the  law,  wten  a  pjiniifT  de^cnbes  at  Itrixgtii 


t//  tr.^  ivfT  ar.i  a  crovi^nd  oort-nxic  the  details  of  his  s-zxosed  ailment 
ar.'l  ir.'irj  fi'^t'y  »-jj,pT^avr?  trie  araila^Le  proof  of  his  blsities  br  wielding 
a  w^p/yfj  T.',:LAi^\\r  XeriL^d  a  phWIrrge. 

('/j  A  ir^«ver  at  a  f*/rrMr  tri/xl  Las  been  held  not  to  affect  the  priTilege  at 
a  lau^  trviL^  Triii)  is  clearlj  unsooizd;  for  the  original  disclosue  takes 
awaj  of,c^  for  all  the  benefit  aimed  at  by  privilege ;  to  enforce  it  thereafter  is 
t/->  w;ek  t/j  pre«jerve  a  priva/.^  which  exists  in  legal  fiction  onlyJ 

§  23f^0.  SaflM :  "Ww^w  bj  Calliag  the  Ph]ralciaa.  (1)  To  request  a  physi- 
clan  t/i  'se^^iir^  cm^'«  i>ri//  U  by  implication  to  request  him  to  bear  testimony, 
if  <'j^WA  on,  to  all  facts  affecting  the  validity  of  the  will,  and  is  therefore  a 
waiver.'  (2)  To  call  a  physician  to  the  stand,  and  txamiwt  him  as  a  witnea 
to  one's  physical  condition  as  formerly  communicated  to  him,  is  a  waiver 
of  the  privilege  in  regard  to  his  knowledge  of  the  physical  condition  asked 
about  ;^  no  reasoning  could  pretend  to  maintain  the  contrary.  (3)  To  call  a 
physician  as  a  witness  to  one's  physical  condition  is  a  waiver  of  the  privil^e 
as  to  the  knowledge  acquired  by  other  physicians  of  the  same  condition. 
This  is  generally  not  conceded  in  the  judicial  rulings;'  but  it  cannot  be 
escaped,  if  regard  is  had  to  the  foundation  of  the  privil^;e.    What  further 


nrn)ttA  for  b«r  back  and  ride/'  held  not  to  per- 
mit the  opponent  to  call  Dr.  H.  to  tentify  that 
he  luul  found  no  injury  ;  thiJi  was  a  grou  error  ; 
it  practical  I J  permitted  the  plaintiff  to  invoke 
the  phyNician'e  credit  fabiely,  with  a  guarantee 
againut  the  exfNMure  of  her  lie) ;  1890,  McGon- 
n<']l  V.  OMage,  SO  la.  293,  45  N.  W.  550  (pUin. 
ti(r«  direct  t4!Mtimony  to  her  previous  condition 
of  h'talth  and  tickneiM,  naming  her  physician, 
hftt'l  not  a  waiver  permitting  tne  calliug  of  the 
phy-«i'ittn  to  contradict  her)  ;  1901,  Burgess  v. 
kutiH  Dnig  Co.,  114  id.  276,  86  N.  W.  307  (tes- 
tifying on  croM'ezami nation  to  the  subject  of 
till*  dimired  tcHtimony  of  the  physician  is  not  a 
wiiiv<M',  ^lecauM  not  voluntary)  ;  1902,  Green  o. 
Nobiignmain,  113  Wis.  508,  89  N.  W.  520  (a 
party's  own  testimony  to  the  same  injury,  held 
not  a  waiver). 

•  j4nU,  I  2880. 

•  IPOl,  Hurg()S8  p.  Sims  Drug  Co.,  114  la. 
275,  86  N.  W.  807  (testifying  to  the  same  sub- 
J(«ct,  or  calling  the  same  physician,  at  a  foimer 
trial,  hold  not  a  waiver)  ;  1883,  Qrattan  v.  Ins. 
Co.,  92  N.  V.  274,  288  (questioning  the  physi- 
cian on  n  former  trial,  held  not  a  waiver). 

»  1887,  M(?Kinney  v.  R.  Co.,  104  N.  Y.  852, 
3r>5,  10  N.  K.  644  {contra  to  the  preceding  rul- 
ing;  "aft<»r  its  publication  no  further  injury 
can  bo  inflict(*d  upon  the  rights  and  interests 
which  the  statute  was  intended  to  protect ;  .  .  . 
the  consent,  having  been  once  given  and  acted 
upciii,  cannof.  be  recalled  "), 

^  1895,  Mullin's  Kstate,  110  Cal.  252,  42 
Phc.  646. 

•  1803,  Whoelock  v.  Godfrey,  100  Cal.  587, 
85  pAc.  317  (calling  the  phvNirinn,  held  on  the 
facts  a  waiver) ;  1897,   Lissak  v.  Crocker  Est. 


Co.,  119  id.  442,  51  Pac.  688  (calling  the  phya- 
cian  to  testify  to  an  examination,  held  a  waiver) ; 
1902,  Sovereign  Camp  v.  Grandon,  64  Nebr.  39, 
89  N.  W.  448  (croes-examination  of  the  physi- 
cian to  the  iigoiy;  held  a  waiver).  Statutes  {amU^ 
{  2380)  often  declare  this  in  terms. 

>  1884,  Penn.  Mutual  L.  Ins.  Co.  v.  Wiler, 
100  Ind.  92,  102  (calling  physician  A  is  not  a 
waiver  of  the  privilege  as  to  the  same  subject 
for  physicians  B  and  U) ;  1897,  Baxter  v.  Cedar 
Rapids,  103  la.  599,  72  N.  W.  790  (several 
physicians  having  examined  the  plaintiff^  the 
calling  of  one  does  not  waive  the  privilege  as  to 
the  others) ;  1885,  Dotton  v.  Albion,  57  Mich. 
575,  577,  24  N.  W.  786  (the  caUing  of  one  phyd- 
cian  to  prove  the  plaintiflTs  good  health  oefore 
the  injury,  held  not  to  permit  the  calling  of 
other  physicians  to  negative  her  good  heedth 
before  the  injury)  ;  1891,  Mellor  o.  R.  Co.,  105 
Mo.  455,  16  S.  W.  849  (plaintirs  calling  of  C, 
who  attended  him  for  the  injury,  held  not  to 
permit  the  calling  of  S.,  who  had  preceded  C.  in 
attending  for  the  same  injuiy) ;  1888,  Hope  v. 
R.  Co.,  no  N.  Y.  643,  17  N.  E.  873,  40  Hun 
438  (calling  one  of  three  physicians  who  had 
visited  the  plaintiff  at  separate  times  for  the 
same  injury  ;  held  not  a  waiver  as  to  the  other 
two;  Earl  and  Finch,  JJ.,  diss.) ;  1895,  Morris 
V.  R.  Co.,  148  id.  88,  42  N.  E.  410  (where  two 
physicians  were  called  in  attendance  for  a  joint 
examination,  the  plaintiff,  by  putting  one  on 
the  stand,  also  waived  the  privilege  as  t^  the 
other ;  in  effect  overruling  Record  p.  Saratojja 
Springs,  120  id.  646,  24  N.  E.  1102);  1902, 
Metropolitan  St.  R.  Co.  ».  Jacobi,  50  C.  C.  A. 
619,  112  Fed.  924  (following  Hope  r.  R.  Co.). 
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reason  is  there  for  secrecy,  if  the  patient  has  thrown  it  aside  by  permitting 
one  physician  to  testify  ?  The  unfairness  of  allowing  a  party  to  play  fast 
and  loose  with  medical  testimony  in  this  shifty  manner  is  obvious  to  the 
Tintechnical  intelligence.  (4)  The  sending  of  a  physician's  certificate,  as  part 
of  the  ''proofs  of  death*'  by  the  beneficiary  of  a  contract  of  life  insurance  or 
the  representative  of  the  insured,  is  a  voluntary  disclosure  of  the  physi- 
cian's knowledge  though  made  in  pursuance  of  contract,  and  is  therefore  a 
waiver.* 

§  2391.  Same:  Waiver  by  Deoaased  Patienfa  Repreaentative.  The 
personal  representative  of  the  deceased  may  waive  the  privilege.  One  who 
is  entrusted  with  the  management  of  the  deceased's  property  may  surely 
be  trusted  to  protect  the  memory  and  reputation  of  the  deceased,  in  so 
far  as  it  is  liable  to  injury  by  the  disclosure  of  his  physical  condition  when 
alive.  It  is  incongruous  to  hold  that  the  person  who  manages  the  litigation  of 
the  deceased's  property-interests  has  no  power  to  waive  rules  of  evidence  for 
the  purpose  of  advancing  those  interests.  The  power  of  an  heir  may  also  be 
conceded,  if  we  remember  that  the  heir,  first,  is  at  least  equally  interested  in 
preserving  the  ancestor's  reputation,  and,  secondly,  has  an  equal  moral  claim 
to  protect  the  deceased's  property-rights  from  unwarranted  diminution. 
The  futility,  under  the  circumstances,  of  predicating  any  privilege  is  the 
more  apparent  when  (as  in  the  usual  case)  the  issue  turns  upon  the  fact  of 
insanity,  which  is  so  bruited  publicly  in  the  litigation  that  the  pretence  of 
preserving  secrecy  is  a  vain  one.  Except  in  two  or  three  jurisdictions,^  it  is 
usually  agreed  that  the  deceased's  representative  (and  probably  also  the  heir) 
may  waive  the  privilege.^ 


*  1900,  Nelson  v.  Ins.  Co.,  110  la.  600,  81 
N.  W.  807  (physician's  affidavit,  sent  with  proofs 
of  death,  received  as  an  admission  of  the  bene- 
ficiary) ;  1891,  Buflfalo  L.  T.  &  S.  D.  Co.  v. 
Knights  T.  &  M.  M.  A.  Ass'n,  126  N.  Y.  460, 
454,  27  N.  £.  942  (phvsician's  certificate  of 
cause  of  death,  sent  with  proofs  of  death,  re- 
ceivable as  the  party's  admission). 

Distinguish  the  following  ruling :  1900,  Davis 
V.  Supreme  Lodge,  166  N.  Y.  169,  68  N.  E. 
891  (pnysician's  certificate  of  death,  required  by 
law,  excluded ;  N.  Y.  City  Charter,  Laws  1897, 
c.  378,  §  1172,  making  admlBsible  the  records  of 
the  board  of  health,  does  not  repeal  the  Code 
section;  Gray  and  Landon,  JJ.,  diss.);  1903, 
B^lin  V.  Ins.  Co.,  178  id.  874,  66  N.  E.  102 
(preceding  case  followed). 

For  the  qiiestion  how  far  these  "proofs  "  may 
be  used  as  admissions  or  otherwise,  see  arite, 
§  1073. 

»  Cal, :  1893,  Flint's  Estate,  100  Cal.  891, 
396,  34  Pac.  863  (no  waiver,  following  the  N.  Y. 
construction  ;  here,  not  for  an  heir  as  against  a 
devisee) ;  1897,  Harrison  v.  R.  Co..  116  id.  166, 
47  Pac.  1019  (following  the  New  York  rulings) ; 
la. :  1900,  Shuman  v.  Supreme  Ijodge,  110  la. 
480,  81  N.  W.  717  (contest  between  beneficiaries 
of  insurance  ;  the  privilege  held  to  apply  ;  com- 
pare the  Iowa  cases  infra)  ;  JV.  Y. :  1886,  West- 
over  V.  Ins.  Co.,  99  N.  Y.  66,  1  N.  E.  104  ; 


1888,  Loder  v,  Whelpley,  111  id.  239,  246,  18 
N.  E.  874. 

*  Ind. :  1881,  Masonic  M.  B.  Ass'n  v.  Beck, 
77  Ind.  203,  210  (said  obiter;  waiver  by  de- 
ceased's representative,  allowable) ;  1884,  Penn. 
M.  L.  Ins.  Co.  V,  Wiler,  100  id.  92,  101  (same  ; 
beneficiary  of  an  insurance  policy,  held  to  have 
the  right  of  waiver) ;  1889,  Morris  u,  Morris, 
119  id.  343,  21  N.  £.  918  (administrator  allowed 
to  waive) ;  la. :  1894,  Denning  v.  Butcher,  91 
la.  426,  436,  69  N.  W.  69  (waiver  by  an  execu- 
tor allowable ;  here,  by  calling  as  a  witness) ; 
1897,  Winters  v.  Winters,  102  id.  63,  71  N.  W. 
184  (a  physician  mav  testify  to  the  deceased's 
mental  condition  ;  whether  on  the  CTonnd  that 
either  heir  or  alleged  devisee  has  the  right  to 
waive  the  privilege  as  representative,  or  that  the 
statute  does  not  apply  where  the  proceedings  are 
not  adverse  to  the  estate,  aa  in  a  will  contest,  is 
expressly  not  decided,  both  grounds  being  ap- 
proved) ;  Mich. :  1879,  Fraser  v.  Jennison,  42 
Mich.  206,  226,  3  N.  W.  882  (testamentary 
contest ;  waiver  by  an  executor  allowed) ;  Afo. : 
1884,  GroU  v.  Tower,  86  Mo.  249,  266  (personal 
injury  ;  waiver  by  a  representative,  allowed) ; 

1889,  Thompson  v.  Ish,  99  id.  160,  12  S.  W. 
610  (testamentary  contest ;  a  residuary  legatee 
allowed  to  waive  ;  "  all  claiming  under  the  da* 
ceased  "  may  waive). 


YOU  IV.  — 
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PRIVILEGED  COMMUNICATIONS.         [Chap.  LXXXIV 


SvihtopieYLl:  Comkukigations  between  P&iest  and  Penitent. 

§  2394.  History;  No  Privilege  at  Common  Law.  It  is  perhaps  open  to 
argument  whether  a  privilege  for  confessions  to  priests  was  recognized  in 
common-law  courts  daring  the  period  before  the  Restoration.  The  only 
available  data  appear  to  be  an  indecisive  incident  in  the  Jesuit  trials  under 
James  I,^  and  a  statute  of  much  earlier  date  and  of  ambiguous  purport,^ 
together  with  the  general  probabilities  to  be  drawn  from  the  recognition  of 
Roman  ecclesiastical  practices  prior  to  Henry  VIII.'  But  since  the  Restora- 
tion, and  for  more  than  two  centuries  of  English  practice,  the  almost  unani- 
mous expression  of  judicial  opinion  (including  at  least  two  decisive  rulings) 
has  denied  the  existence  of  a  privilege.^  A  single  judge,  to  be  sure,  distinctly 
declared  for  the  privilege ;  ^  and  several  took  occasion  to  avow  that  in  their 


^  1606,  Qaroet's  Trial,  2  How.  St.  Tr.  218, 
265  (Garnet  was  Snperior  of  the  Jesuits,  and  on 
his  trial  refused  certain  answers  because  "he 
was  bound  to  keep  the  secrets  of  confession  "  ; 
"  whereupon  the  earl  of  Nottingham  asked  him, 
if  one  confessed  this  day  to  him  that  to-morrow 
morning  he  meant  to  kill  the  king  with  a  dagger, 
if  he  must  conceal  it  ?  Whereunto  Garnet  an- 
swered that  he  must  conceal  it "  ;  but  the  ques- 
tioners did  not  attempt  to  compel  a  disclosure 
of  the  confessionars  secrets). 

s  St.  9  £dw.  II,  c.  10  (Articuli  Cleri) ;  quoted 
and  commented  on  in  2  Co.  Inst.  629. 

'  Mr.  Badeley's  pamphlet,  written  about  1860 
(a  copy  of  which  has  not  been  accessible),  rested 
the  privilege  on  the  supiH>sed  demonstration  that 
it  was  recognized  directly  in  the  canon  law,  and 
implicitly  in  the  English  authorities  of  the 
1600s ;  but  his  data  seem  to  have  been  ade- 
quately explained  away  by  Mr.  Hopwood,  in  his 
learned  article  on  Confessions  in  Criminal  Causes 
(1865  ;  Juridical  Society's  Papers,  III,  129, 137). 
The  arguments  of  Mr.  Badeley  are  in  part  repro- 
duced iu  a  note  to  R.  v.  Hay,  2  F.  &  F.  4. 

*  1693,  Anon.,  Skinner  404  (L.  C.  J.  Holt 
declared  communications  with  an  attorney  or 
scrivener  were  with  the  protection  of  a  counsellor  ; 
"for  he  is  counsel  to  a  man,  with  whom  he  will 
advise,  if  he  be  intnisted  and  educated  in  such 
way  of  prantice  ;  otherwise,  of  a  gentleman,  par- 
son, etc.") ;  1791,  K.  v.  Sparkes,  cited  in  Peake 
N.  P.  77  (the  confession  of  a  papist  to  a  protes- 
tant  clergyman  was  admitted  by  BuUer,  J.) ; 
1792,  BuUer,  J.,  in  Wilson  v.  Rastall,  4  T.  R. 
753,  759  (**  I  take  the  distinction  to  be  now  well 
settled  that  the  privilege  extends  to  those  three 
enumerated  cases  [of  counsel,  solicitor,  and  at- 
torney] at  all  times,  but  that  it  is  confined  to 
these  cases  only  ") ;  1802,  Butler  v.  Moore,  Ire., 
McXally,  Evidence,  253  (title  to  property  under 
a  will ;  on  the  question  whether  the  testator  by 
having  conformed  to  the  Roman  church  had  be- 
come incapable  of  devising  his  estates,  a  Roman 
cler^man  was  asked  by  the  heir  **  what  religion 
did  liord  Dunboyne  profess  at  the  time  of  his 
death  ? "  ;  Smith,  M.  R.,  declined  to  recognize 
the  privilege  claimed  by  the  witness  on  the 
ground  of  **  confidential  communications  made 


to  him  in* the  exercise  of  his  clerical  functions") ; 
1823,  R.  V.  Radford,  cited  by  Mr.  Moody,  ar- 
guing in  R  V.  Gilhaui,  Moo.  Cr.  C.  197  (confession 
to  a  clergymau,  excluded  ;  but  probably  not  be- 
cause of  the  privilege,  but  on  the  principles  of 
confessions) ;  1828,  R.  v.  Gilham,  ubi  supra 
(confession  to  a  mayor,  made  after  exhortations 
by  a  clergyman,  admitted) ;  1828,  Broad  v.  Pitt, 
8  C.  &  P.  518,  Best,  C.  J.  ("  The  privile^  doea 
not  apply  to  clergymen,  since  the  decision  the 
other  day  in  the  case  of  Gilham.  I  for  one  will 
never  compel  a  clergyman  to  disclose  communi- 
cations made  to  him  by  a  prisoner ;  but  if  he 
chooses  to  disclose  them,  I  shall  receive  them  ") ; 
1838,  Greenlaw  v.  King,  1  Beav.  137, 145,  obiter, 
per  Lord  Langdale,  M.  R.  (privilege  denied) ; 
1851,  Wigram,  V.  C.,  in  Russell  v.  Jackson,  9 
Hare  387,  391,  otnier  (privilege  denied) ;  1860, 
R.  V,  Hay,  2  F.  &  F.  4  (a  Catholic  priest  ob- 
jected to  revejil  from  whom  he  received  the 
watch  charged  as  stolen,  claiming  that  he  ''re- 
ceived it  in  connection  with  the  confessional " ; 
Hill,  J. :  "  You  are  not  asked  at  present  to 
disclose  anything  stated  to  you  in  tne  confes- 
sional " ;  and  committed  the  witness  for  con- 
tempt, on  his  continued  refusal  to  answer) ; 
1865,  Nash's  Life  of  Lord  Westbury,  II,  104 
(Lord  Westbury,  in  the  controversy  over  the 
"Road  Murder,"  declared  that  no  such  privi- 
lege existed) ;  1876,  Jessel,  M.  R.,  in  Anderson 
V.  Bank,  L.  R.  2  Ch.  D.  644,  651,  obiter  fprivi- 
lege  denied)  ;  1881,  the  same  judge  in  Wheeler 
V.  LeMarchant,  17  id.  675,  681,  obiter  (same) ; 
1893,  Normanshaw  v,  Normanshaw,  69  L.  T. 
Rep.  468,  Jeune,  P.  J.  (divorce  for  adultery  ;  an 
answer  compelled  as  to  the  respondent's  admis- 
sions to  the  vicar ;  ' '  each  case  of  confidential 
communication  should  be  dealt  with  on  its  own 
merits,  but  ...  it  was  not  to  be  supposed  for 
a  single  moment  that  a  clergyman  nad  any 
right  to  withhold  information  from  a  court  of 
law  "). 

•  1846,  Alderson,  B.,  in  Attorney-General  v. 
Briant,  15  L.  J.  Exch.  265,  271  (on  R.  v.  Gil- 
ham being  cited:  '* That  case  was  not  well  ar- 
gued ;  there  was  a  statute  upon  the  subject, 
which  was  not  referred  to  ;  I  think  the  worda 
are  :  '  Let  confessors  beware  that  they  do  not 
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discretion  they  would  not  compel  disclosure  in  practice.^  But  the  privilege 
cannot  be  said  to  have  been  recognized  by  the  common  law,  either  in  England 
or  in  the  United  StatesJ 

§  2395.  Statutes  recognising  the  Pri^ilago.  In  two  jurisdictions  of  Canada 
and  in  more  than  one  half  of  the  jurisdictions  of  the  United  States  the  privi- 
lege has  been  sanctioned  by  statute.^    In  the  application  of  these  statutes,  it 


disclose  that  which  they  receive  from  prisoners, 
ezceptiDg  in  treason ' ;  the  exception  proves  the 
rule  ' ;  this  statute's  meaning  is  explained  by 
Mr.  Hopwood,  in  the  article  cited  supra) ;  1858, 

B.  V.  Griffin,  6  Cox  Cr.  219,  Alderson,  B.  (the 
chaplain  of  a  workhonae,  who  had  visited  the 
accused  "  as  her  spiritual  adviser  to  administer 
the  consolations  of  religion  "  was  held  privi- 
leged, on  the  ground  that  by  anal<^  to  the 
attorney's  privilege,  which  secures  *'  proper  legal 
assistance, '  so  the  accused  should  have  "  proper 
spiritual  assistance  "  ;  yet  the  judge  added  :  **  I 
do  not  lay  this  down  as  an  absolute  rule  ;  but 
I  think  that  such  evidence  ought  not  to  be 
given  "). 

*  1828,  Best,  C.  J.,  in  Broad  r.  Pitt,  quoted 
supra,  n.  1 ;  1874,  R.  v.  Castro  (Tichbome  Case), 
Charge  of  C.  J.,  I,  648  (a  priest  refused  to  dis- 
close subject-matter  of  a  confession,  and  was  not 
compelled  to  speak). 

*  It  was  early  denied  in  Massachusetts :  1818, 
Com.  V.  Drake,  15  Mass.  161  (lewdness  ;  defend- 
ant's penitential  confessions  to  fellow-members 
of  his  church,  admitted);  but  was  recognized 
in  an  inferior  court  in  New  York  :  1820  circa, 
People  V.  Phillips,  1  West.  L.  J.  109,  Anthon's 
Law  Student,  217. 

*  Netof.  Consol.  St.  1892,  c.  57,  |  5  ("A 
clergyman  or  priest  shall  not  be  compellable  to 
l^ve  evidence  as  to  any  confession  made  to  him 
m  his  professional  character ") ;  Que. :  C.  C.  P. 
(ed.  1886)  §  275  (''  [A  witness]  cannot  be  com- 
pelled to  declare  what  has  been  revealed  to  him 
confidentially  in  his  professional  character  as 
religious  or  legal  adviser");  Alaska  C.  C.  P. 
1900,  f  1037  (substantially  like  Or.  Annot.  C. 
1892,  S  712,  par.  3);  Ariz.  Eev.  St.  1901, 
{2585,  par.  5 ;  P.  C.  f  1111,  par.  3  (like  Cal. 

C.  C.  P.  §  1881,  unamended) ;  Ark.  Stats.  1894, 
I  2918  ('*  No  minister  of  the  gospel  or  priest  of 
any  denomination  shaU  be  compelled  to  testify 
in  relation  to  any  confession  made  to  him  in  his 
professional  character,  in  the  course  of  discipline 
enjoined  by  the  rules  or  practice  of  such  denom- 
ination ") ;  Cal.  C.  C.  P.  1872,  §  1881,  par.  8 
{**  A  clergyman  or  priest  cannot,  without  the 
consent  ofthe  person  making  the  confession,  be 
examined  as  to  any  confession  made  to  him  in 
his  professional  character  in  the  course  of  disci- 
pline enjoined  by  the  church  to  which  he  be- 
longs "  ;  amended  by  the  Commission  of  1901 
by  aidding :  "  nor  as  to  any  information  obtained 
by  him  irom  a  person  about  to  make  such  con- 
fession and  received  in  the  course  of  preparation 
for  such  confession";  for  the  validity  of  this 
amendment,  see  ante,  §  488);  §  1882  (implied 
waiver ;  quoted  ante,  J  2292) ;  Colo.  Annot. 
Stats.  1891,  S  4824  (like  Cal.  C.  C.  P.  f  1881, 
unamended) ;  §  4825  (waiver  by  consent ;  quoted 


ante,  $  2380) ;  Hawaii  Civil  Laws  1897,  $  1418 
('*  No  clergyman  of  any  church  or  religious  de- 
nomination shall,  without  the  consent  of  the 
person  making  the  confession,  divulge  in  any 
action,  suit,  or  proceeding,  whether  civil  or 
criminal,  any  contession  made  to  him  in  his  pro- 
fessional character  according  to  the  uses  of  the 
church  or  religious  denomination  to  which  he 
belongs") ;  Ida.  Rev.  St.  1887,  f  5958  (like  Cal. 
C.  C.  P.  {  1881,  unamended) ;  Ind.  Rev.  St. 
1897,  §  507  ("Clergymen,  as  to  confessions  or 
admissions  made  to  them  in  course  of  discipline 
enjoined  by  their  respective  churches,"  shall  not 
be  competent) ;  la.  Code  1897,  §  4608  (quoted 
anU,  f  2292) ;  Kan.  Gen.  St.  1901,  $  4771,  par. 
5  (like  Okl.  Stats.  $  885) ;  Ky.  C.  C.  P.  1895, 
S  606  (5)  ( "  Nor  shall  a  clerg3rmatt  or  priest  testify 
to  any  confession  made  to  him,  in  his  profes- 
sional character,  in  the  course  of  discipline  en- 
joined by  the  church  to  which  he  belongs,  with- 
out the  consent  of  the  person  confessing ") ; 
Mich.  Comp.  L.  1897,  §  10180  (**No  minister 
of  the  gospel  or  priest  of  any  denomination 
whatsoever  shall  be  allowed  to  disclose  any  con- 
fessions made  to  him  in  his  professional  charac- 
ter, in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination  ") ;  Minn. 
Gen.  St.  1894,  $  5662  (like  CaL  C.  C.  P.  §  1881, 
unamended) ;  Mo.  Rev.  St.  1889,  $  8925  (''The 
following  persons  shall  be  incompetent  to  testify : 
.  .  .  fourth,  a  minister  of  the  gospel  or  priest  of 
any  denomination,  concerning  a  confession  made 
to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  of 
practice  of  such  denomination  ") ;  Mont.  C.  C.  P. 
1895,  §  3168(8)  (Uke  Cal.  C.  C.  P.  f  1881,  un- 
amended);  N^.  Comp.  St.  1899,  §  5902 
(".  .  .  The  following  persons  shall  be  incom- 
petent to  testify:  .  .  .  fifth,  a  cleigyman  or 
priest,  concerning  any  confession  made  to  him 
m  his  professional  character  in  the  course  of 
discipline  enjoined  by  the  church  to  which  he 
belongs,  without  the  consent  of  the  person 
making  the  confession  ") ;  §  5907  (quoted  a«Ue, 
§  2292) ;  Ncv.  Gen.  St.  1885,  §  3405  (like  CaL 
C.  C.  P.  f  1881,  unamended) ;  N.  Y.  C.  C.  P. 
1877,  §  838  ("a  cleigyman  or  other  minister  of 
any  religion  shall  not  be  allowed  to  disclose  a 
confession  made  to  him  in  his  professional  char- 
acter in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  the  religious  body  to  which 
he  belongs ") ;  N.  D.  Rev.  C.  1896,  $  5708 
Hike  Cal.  C.  C.  P.  §  1881,  unamended) ;  $  5704 
("  If  a  person  offers  himself  as  a  witness,"  it  is 
a  consent  to  the  priest's  examination  "  on  the 
same  subject ") ;  Oh.  Annot  Rev.  St.  1898, 
$  5241  ('*The  following  persons  shall  not  testify 
in  certain  respects:  ...  2.  A  cleigyman  or 
priest,  concerning  a  confession  made  to  him  in 
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has  been  held,  following  the  dictates  of  principle,  that  the  privil^^e  applies 
only  to  commanications  made  in  the  understood  pursuance  of  that  church  dis- 
cipline which  gives  rise  to  the  confessional  relation,^  and,  therefore,  in  particu* 
lar  to  confessions  of  sin  only,  not  to  communications  of  other  tenor ;'  that  it 
includes  only  the  communications,  and  not  information  otherwise  acquired ;  ^ 
and  that  it  exempts  the  penitent  also,  as  well  as  the  priest,  from  disclosure.^ 

§  2396.  Policy  of  the  FrlTilese-  Even  by  Bentham,  the  greatest  opponent 
of  privileges,  this  privilege  has,  in  the  following  axgument,  been  conceded,  to 
justify  recognition : 

1827,  Mr.  Jeremy  Bentham^  Rationale  of  Judicial  Evidenoe,  b.  IX,  pt.  II,  c.  VI  (Bow* 
ring's  ed.  vol.  VII,  pp.  367  fL) :  "  To  fonn  any  comparative  estimate  of  the  bad  and  good 
effects  flowing  from  this  institution,  belongs  not,  even  in  a  point  of  ^ew  purely  temporal, 
to  the  design  of  this  work.  The  basis  of  the  inquiry  is,  that  this  institution  is  an  essen- 
tial feature  of  the  catholic  religion,  and  that  the  catholic  religion  is  not  to  be  suppressed 
by  force.  ...  I  set  out  with  the  supposition,  that,  in  the  country  in  question,  the  catholic 
religion  was  meant  to  be  tolerated.  But  with  any  idea  of  toleration,  a  coercion  of  this 
nature  is  altogether  inconsistent  and  incompatible.  In  the  character  of  penitents, 
the  people  would  be  pressed  with  the  whole  weight  of  the  penal  branch  of  the  law ; 
inhibited  from  the  exercise  of  this  essential  and  indispensable  article  of  their  religion ; 
prohibited,  on  pain  of  death,  from  the  confession  of  all  such  misdeeds  as,  if  judicially 
disclosed,  would  have  the  effect  of  drawing  down  upon  them  that  punishment  ;  and  so, 
in  the  case  of  inferior  misdeeds,  combated  by  inferior  punishments.  Such  would  be  the 
consequences  to  penitents ;  to  confessors,  the  consequences  would  be  at  least  equally 
oppressive.  To  them,  it  would  be  a  downright  persecution,  if  any  hardship,  inflicted  on  a 
man  on  a  religious  account,  be  susceptible  of  that,  now  happily  odious,  name.  To  all 
individuals  of  that  profession,  it  would  be  an  order  to  violate  what  by  them  is  numbered 
amongst  the  most  sacred  of  religious  duties.  In  this  case,  as  in  the  case  of  all 
conflicts  of  this  kind,  some  would  stand  firm  under  the  persecution,  others  would  sink 
under  it  To  the  former,  supposing  arrangements  on  this  head  efficient  and  consistent, 
it  would  have  the  effect  of  imprisonment  —  a  most  severe  imprisonment  for  life.  .  .  .  The 


his  professional  character,  in  the  course  of  dittci- 

{>line  enjoined  by  the  church  to  which  he  be- 
ongs  ") ;  Okl,  State.  1893,  §  335  ( ''  The  following 
persona  shall  be  incompetent  to  testify  :  .  .  . 
Fifth,  a  clergyman  or  piieat  concerning  any 
confession  made  to  him  in  his  professional  char- 
acter in  the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs,  without  the  consent 
of  the  person  making  the  confession  .  .  .  pro- 
vided  that,  if  a  person  offer  himself  as  a  witness, 
that  is  to  be  deemed  a  consent  to  the  examina- 
tion ;  also,  if  [of  ?]  an  attorney,  clergyman  or 
])riest,  physician  or  surgeon  on  the  same  subject, 
within  the  meaning  or  the  last  three  suhdivi- 
sions  of  this  section ") ;  S.  D.  Statji.  1899, 
§  6644  (substantially  like  Cal.  C.  C.  P.  §  1881, 
unamended) ;  §  6545  (like  N.  D.  Rev.  O.  §  5704) ; 
Utah  Rev.  St.  1898,  §  3414  (like  Cal.  C.  C.  P. 
§  1881,  unamended) ;  Vt,  St.  1896,  No.  80  ("  No 
priest  or  minister  of  the  gospel  shall  be  per- 
mitted to  testify  in  any  court  in  this  State  to 
statements  made  to  him  by  any  }ierson  under 
the  sanction  of  a  religious  confessional ") ;  Wash, 
0.  &  Stats.  1897,  §  5994  (like  Cal.  C.  C.  P. 
I  1881,  unamended);  §  6940  (quoted  arUe^ 
I  2880) ;  Wis.  Stats.  1898,  §  4074  (like  N.  Y. 
C.  0.  P.  §  838,  adding  *'  without  consent  thereto 


by  the  party  confessing") ;  Wyo,  Rev.  St  1887, 
§  2589  (like  Oh.  Rev.  St.  1898,  §  5241). 

s  1895,  State  o.  Brown,  95  la.  881,  64  N.  W. 
277  (the  defendant  met  the  minister  on  the 
train,  and  communicated  his  story  without  any 
purpose  of  obtaining  advice  or  assistance  ;  held 
not  privileged)  ;  1835,  People  v.  Qates,  13  Wend. 
311,  323  (admissions  ''not  in  the  course  of  dis- 
cipline,"  held  not  privileged). 

«  1877,  Gillooley  v.  State,  58  Ind.  182  ;  1901, 
Hills  ».  State,  61  Nebr.  589,  85  N.  W.  836 
(bigamy  ;  defendant's  memorandum  of  instruc- 
tions, given  to  a  clergyman,  who  was  to  com- 
municate to  the  first  wife  the  reasons  stated 
therein  for  influencing  her  to  abandon  the  prose- 
cution, admitted). 

«  1880,  Toomes'  Estate,  54  CaL  509,  515 
(a  priest's  testimony  to  a  testatrix'  mental  con- 
dition just  before  death,  admitted,  because 
covering,  not  a  confession,  but  only  the  testa- 
trix' "  proper  condition  of  mind  to  make  a 
confession ' ).  Compare  R.  v.  Hay,  2  F.  &  F.  4, 
cited  arUe,  §  2394. 

»  1880,  Masse  v.  Robillard,  10  Rev.  Legale 
527  (under  the  statutory  privilege  in  Quebec, 
the  penitent  himself  cannot  be  compelled  to 
disclose  the  communications  of  the  priest). 
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advantage  gained  by  the  coercion  —  gained  in  the  shape  of  assistance  to  justice  —  would 
be  casual,  and  even  rare ;  the  mischief  produced  by  it,  constant  and  all-extensive.  With- 
out reckoning  the  instances  in  which  it  happened  to  the  apprehension  to  be  realized,  the 
alarm  itself,  intense  and  all-comprehensive  as  it  would  be,  would  be  a  most  extensive  as 
well  as  afflictive  grievance.  ...  If  in  some  shapes  the  revelation  of  testimony  thus 
obtained  would  be  of  use  to  justice,  there  are  others  in  which  the  disclosures  thus  made 
are  actually  of  use  to  justice  under  the  assurance  of  their  never  reaching  the  ears  of  the 
judge.  Repentance,  and  consequent  abstinence  from  future  misdeeds  of  the  like  nature,  — 
repentance,  followed  even  by  satisfaction  in  some  shape  or  other,  satisfaction  more  or  less 
adequate  for  the  past, — such  are  the  well-known  consequences  of  the  institution  ;  though 
in  a  proportion  which,  besides  being  everywhere  nnascertainable,  will  in  erery  country 
and  in  every  age  be  variable,  according  to  the  degree  and  quality  of  the  influence  exercised 
over  the  people  by  the  religious  sanction  in  that  form,  and  the  complexion  of  the  moral 
part  of  their  character  in  other  respects.  But,  without  any  violation  of  this  part  of  his 
religious  duty,  and  even  without  having  succeeded  so  far  as  to  have  produced  in  the 
breast  of  the  misdoer  any  permanent  and  efficacious  repentance,  modes  are  not  wanting  in 
which  it  may  be  in  the  power,  as  it  naturally  will  be  in  the  inclination,  of  a  conscientious 
and  intelligent  confessor,  to  furnish  such  information  as  shall  render  essential  service  to 
the  interests  of  justice.  I  mean,  by  ministering  to  the  prevention  of  such  individual  mis- 
deeds as,  though  meditated,  are  as  yet  at  a  stage  short  of  consummation ;  or  of  such 
others  as,  though  as  yet  not  distinctly  in  contemplation,  are  in  a  way  to  present  them- 
selves to  the  same  corrupted  mind.  Who  the  misdoer  is,  the  confessor  knows  better  than 
to  disclose ;  as  little  will  he  give  any  such  information  as  may  lead  to  the  arrestation  of 
the  delinquent,  under  circumstances  likely  to  end  in  his  being  crushed  by  the  afflictive 
hand  of  the  law.  But,  without  any  such  disclosure,  he  may  disclose  what  shall  be  suffi- 
cient  to  prevent  the  consummation  of  the  impending  mischief.  .  .  .  Warnings  of  thia 
kind,  if  I  understand  aright,  have  not  unfrequently  been  given,  —  warnings,  which  might 
have  been  given  and  would  have  been  given  in  better  times,  —  might  (had  they  been  given) 
have  operated  as  preventives  to  the  most  grievous  public  calamities."  ^ 

The  propriety  of  the  privilege  may  be  tested  by  the  four  canons  already  laid 
down  for  privileged  communications  (ante,  §  2285).  (1)  Does  the  commu- 
nication originate  in  a  confidence  of  secrecy  ?  It  is  so  commonly  understood. 
The  ecclesiastical  rules,  to  be  sure,  do  provide  in  some  measure  that  the  peni- 
tent cannot  obtain  absolution  unless  he  makes  reparation,  which  may  involve 
an  open  repetition  of  the  confession ;  and  this,  it  may  be  argued,  indicates 
that  ultimate  secrecy  is  not  an  assumption  of  the  confessional.  Whether  in 
theory  or  in  practice  such  is  the  case,  must  be  a  question  of  fact  as  to  actual 
ecclesiastical  rules.  In  any  event  the  ultimate  disclosure  in  that  manner 
must  be  supposed  to  rest  upon  the  priest's  discretion  according  to  the  needs 
of  each  case.  Thus,  in  effect,  it  may  be  assumed  that  a  permanent  secrecy, 
subject  only  to  an  optional  variation  by  the  priest,  is  an  essential  of  any  real 
confessional  system  as  now  maintained.  In  so  far  as  it  may  not  be,  in  the 
discipline  of  any  particular  church,  the  privilege  cannot  apply.  (2)  Is  con- 
fidentiality of  communication  essential  to  the  relation?  In  other  words, 
would  penitential  confessions,  under  such  a  system  as  the  above,  continue  to 
be  made  if  they  were  liable  to  be  demanded  for  disclosure  in  a  court  of  justice 
when  needed  ?    In  so  far  as  such  confessions  concern  crimes  and  wrongs,  they 

^  In  the  following  place  also  the  arffuments     Introductory  Report  to  the  Code  of  Evidence 
are  considered :  drea  1828,  Edwaid  Livingston,     (Works,  ed.  1872, 1,  467). 
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§  8445.  Same:  (ft)  Agreements  affecting  the 
Implied  Terme. 

§2446.  Role  binding  npon  the  Parties  to  the 
IX>cament  only. 

{  S447.  Borden  of  Proof :  Who  most  Produce 
the  Document. 

8.  Integration  raqolred  by  Law. 

{2450.  At  Common  Law:  (1)  Judicial  Rec- 
ords. 

{  2451.  Same :  (2)  Corporate  Acts  and  Rec- 
ords; (3)  Negotiable  Instruments. 

{2452.  Under  Statutes:  (1)  Wills;  (2)  Bal- 
lots; (S)  Insurance  Policies. 

{  2453.  Conclusive  Certificates,  distinguished. 

C    SOLBMHIZATION   OV   LbOAL  AoT8. 

2454.  Writing  as  a  Formality;  Statute  of 
Frauds. 

{  2455.  Same :  Discharge  and  Alteration  of 
Specialties,  etc 

{  2456.  Other  Formalities  than  Writins; ;  Sig- 
nature, Seal,  Attestation,  Registration,  Stamp. 

D.  iHTBapBETATioir  OF  Lboal  Actb. 

{  2458.  General  Nature  of  Interpretation ; 
Standard  and  Sources  of  Interpretation. 

{  2459.  Same :  **  Intention  *'  and  "  Meaning," 
distinguished. 

1.  Standard  of  Interpretation. 

{2461.  General  Principle;  Four  Standards, 
— Popidar,  Local,  Mutual,  IndiriduaL 


{2462.  Rule  agiunst  "Disturbing  a  Plain 
Meaning,"  or,  Forbidding  Explanation  excen^ 
of  Ambiguities ;  History  and  ueneral  Frinctpts. 

{  2463.  Same :  Application  of  the  Bole  t» 
Wills,  Deeds,  etc. 

{  2464.  Usage  of  Trade  or  Locality,  when  t» 
apply. 

{2465.  Parties' Mutual  Understanding;  Iden- 
tifying a  Description. 

{  2466.  IndiTidual  Party's  Meaning;  (1)  Deeds 
and  Contracts. 

{  2467.  Same :  (2)  Wills. 

2.  Sonroea  of  Interpretation. 

{  2470.  General  Principle ;  All  Extrinsic  Cir- 
cumstanoes  may  be  Considered. 

{2471.  Exception  for  Declarations  of  Inten- 
tion. 

{2472.  Same:  (1)  Exception  for  Equivoca- 
tion or  Latent  Ambiguities. 

{  2473.  Same:  Blanks  and  Patent  Ambigui- 
ties. 

{  2474.  Same :  (2)  Exception  for  Erroneooa 
DMcription. 

{2475.  Same:  (3)  Exception  for  « Rebutting 
an  £(j|nity"  (Legacies,  Adyancements,  and  Dia- 
inhentance). 

^  2476.  FaiMa  Demonttratio  rum  Nocet;  General 
Pnnciple. 

{ 2477.  Same :  Application  to  Deeds  and 
Wills. 

{2478.  Sundry  Rules;  Interpretation  of  Stat- 
utes. 


Introductory. 

§  2400.  Parol  Eridenoe  Rule,  not  a  Rule  of  Bvidenoe.  "  Few  things,*^ 
wrote  Professor  Thayer,  "  are  darker  than  this,  or  fuller  of  subtle  difficul- 
ties " ;  and  this  condition  of  the  law  all  members  of  the  profession  will  con- 
cede. Two  circumstances  appear  to  be  responsible  for  it,  —  first,  an  inherent 
necessity  for  certain  distinctions,  simple  in  themselves  but  subtle  and  elusive  in 
their  application,  and,  secondly,  the  unfortunate  prevalence  of  a  terminology 
in  which  the  subject  cannot  possibly  be  discussed  with  entire  accuracy  and 
lucidity.  With  these  two  features  as  marked  as  they  are,  it  is  not  strange 
that  the  so-called  parol  evidence  rule  is  attended  with  a  confusion  and  an 
obscurity  which  make  it  the  most  discouraging  subject  in  the  whole  field  of 
Evidence.  Bather  is  it  surprising  that,  in  spite  of  these  obstacles,  so  much 
has  actually  been  achieved  of  consistency  and  of  definiteness  in  the  law  as  it 
stands.  What  is  chiefly  needed  to-day,  for  clarifying  the  subject  and  render- 
ing manageable  its  mass  of  rules,  is,  first  of  all,  a  systematic  arrangement  of 
all  the  connected  principles  in  their  due  relation,  and,  secondly,  a  simple  and 
accurate  nomenclature  which  shall  replace  the  present  absurdly  incorrect 
usage  and  thus  make  intelligible  discussion  possible.  No  one  can  attempt  to 
re-state  the  law,  except  with  a  due  sense  of  temerity.  But  the  present  con- 
dition of  the  subject  is  beyond  endurance  ;  unless  improved,  it  threatens  within 
a  generation  to  result  in  an  irrational  and  incurable  chao&     In  the  following 
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treatment  the  object  will  be,  while  preserving  as  much  as  possible  the  language 
of  present  usage,  to  set  forth  the  rules  systematically  and  to  discuss  them  in 
their  proper  terms,  and  thus  to  assist  the  future  development  to  proceed 
along  natural  and  harmonious  lines. 

But  at  the  outset  certain  discriminations  must  be  kept  in  mind : 

(1)  First  and  foremost,  the  rtUe  is  in  no  sense  a  rule  of  evidence,  but  a  rule 
of  substantive  law.  It  does  not  exclude  certain  data  because  they  are  for  one 
or  another  reason  untrustworthy  or  undesirable  means  of  evidencing  some 
fact  to  be  proved.  It  does  not  concern  a  probative  mental  process,  —  the 
process  of  believing  one  fact  on  the  faith  of  another.  What  the  rule  does  is 
to  declare  that  certain  kinds  of  fact  are  legally  ineffective  in  the  substantive 
law ;  and  this  of  course  (like  any  other  ruling  of  substantive  law)  results  in 
forbidding  the  fact  to  be  proved  at  all  (ante,  §  2).  But  this  prohibition  of 
proving  it  is  merely  the  dramatic  aspect  of  the  process  of  applying  the  rule 
of  substantive  law.  When  a  thing  is  not  to  be  proved  at  all,  the  rule  of  pro- 
hibition does  not  become  a  rule  of  evidence  merely  because  it  comes  into 
play  when  the  counsel  offers  to  **  prove  "  it  or  "  give  evidence  "  of  it ;  other- 
wise, any  rule  of  law  whatever  might  be  reduced  to  a  rule  of  evidence ;  a 
ruling  (for  example)  that  on  a  plea  of  self-defence,  in  an  action  of  battery,  no 
evidence  of  the  plaintiff's  insulting  words  is  to  be  received,  would  become  the 
legitimate  progeny  of  the  law  of  evidence.  This  employment  of  terms  of 
evidence  for  rulings  of  substantive  law,  by  reason  of  the  constant  dramatic 
presentation  of  the  latter  in  the  course  of  a  trial,  is  an  old  and  natural  fail- 
ing of  the  profession,  and  has  been  already  noticed  at  the  outset  of  the  gen- 
eral subject  of  Evidence  {ante,  §  2).  But  in  the  present  department  it  has 
risen  to  a  dominating  influence  of  confusion,  because  there  existed  in  this 
branch  of  the  law  no  systematic  terminology  capable  of  holding  its  ground 
against  the  usurpation.  Let  us  dismiss,  then,  once  for  all,  any  notion  that 
the  parol  evidence  rule,  in  any  of  its  aspects,^  is  concerned  with  any  precau- 
tions or  limitations  based  on  probative  value,  or  indeed  with  any  regulation 
of  evidence  in  the  legitimate  sense  of  that  word.  This  must  be  the  first  step 
to  a  clear  understanding  of  the  working  of  the  rule.^ 

(2)  Next,  the  matter  excluded  by  the  rule  is  not  inherently  or  even  most  com- 
monly anything  that  can  be  properly  termed  ''parol"  That  word  (in  spite 
of  its  numerous  other  derived  applications)  signifies  and  implies  essentially 
the  idea  "  oral,"  i.  e,  matter  of  speech,  as  contrasted  with  matter  of  writing.' 
Now,  so  far  as  the  phrase  "  parol  evidence  rule  "  conveys  the  impression  that 
what  is  excluded  is  excluded  because  it  is  oral  —  because  somebody  spoke  or 


^  Except,  perhaps,  the  statute  of  frauds  and 
the  rule  for  interpreting  by  declarations  of  in- 
tention, where  there  is  a  possible  question. 

*  1903,  Archbald,  J.,  in  Pitcaim  v.  Hiss 
Co.,  125  Fed.  110  ("  According  to  the  modem 
end  better  view,  the  rule  which  prohibits  the 
modification  of  a  contract  by  parol  is  a  rule, 
not  of  evidence,  but  of  substantive  law.  .  .  . 
The  writing  is  the  contractual  act,  of  which  that 


which  is  extrinsic,  whether  resting  in  parol  or 
in  other  writioffs,  forms  no  part  ),  Compare 
Professor  Thayers  exposition,  in  his  Preliminary 
Treatise,  p.  390. 

'  It  is  necessary  to  abandon  the  improper  use 
of  '*  verbal "  as  synonymous  with  ''oral.  The 
former  signifies  **  relating  to  words,*'  whether 
written  or  oral;  the  latter  signifies  ''spoken," 
whether  words  or  tentenoes. 
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actbl  c<L«r  than  in  wrhfr.g,  <v  is  z:>w  c^rrii::^  Id  tesdff  onDj — ,  that  im- 
pKsvil'j^  is  ndicaulr  iik^>TrecL  WLen  ti:«e  pc-iLfLdika  of  tlie  mle  is  applica- 
ble, wLil  U  cicl -i-ed  i^ay  e-^iiallT  b&  wriii^en  as  €«al,  —  maj  be  leOen  and 
teW^^mms  as  Wrrll  as  cocTrTr^L.oc^ ;  ai:d  vLere  the  p-rcflubiiion  is  applicable 
OD  il'xe  facis  Uj  oerulij  wiiizfczi  n^iehil  :>eTenbeiesB  for  the  toj  same  tzsDS- 
acti-.n  certain  oral  m^i^Eri^u  n^j  nc<  be  p r/ribiurd.  So  that  the  tenn  "  parol " 
D^it  oziiV  affords  no  necessarr  cl  it;  to  tLe  material  excluded,  bat  is  eren  pos- 
itive:;] j  if^irlr^ading.  It  ]ii;i^t  be  tindeisUjod  to  be  emplojed  in  a  pmelj  unnat- 
ural ai;d  coDTention^  9ei.&e,* 

(Z)  TLere  is  no  cttu  and  un  iiriied  parol  mdewet  rule.  There  are  at  least 
four  dL-iilnct  principles  or  bodies  of  d'Xrtnne.  Tner  concern  a  common  subject 
—  le^l  act?  — ,  bat  their  content  and  details  are  separate  and  distinct.  The 
ca^  lies  verj  much  as  if  we  possessed  one  term  "  action  *  for  all  the  rarions 
forms  of  remedial  procedure.  It  is  tme  enough  that  thej  all  may  be  looked 
upon  as  mere  species  of  the  general  notion  of  a  remedj,  but  it  would  be  by  all 
conceived  impossible  to  discuss  the  details  of  mandamus,  certiorari,  injunc- 
tian,  capia.9,  replevin,  bill  in  chancery,  action  on  the  case,  scire  fadas,  sub- 
poena, and  the  rest,  with  no  better  word-materials  than  the  one  word 
"action."  Yet  this  is  not  far  from  the  impossible  task  whidi  has  been 
attempted  with  the  term  "  parol  evidence  rule."  There  is  no  one  generali- 
zation for  that  rule,  —  at  least  none  which  has  any  practical  consequenoe. 
The  four  general  groups  of  doctrine  which  go  to  make  up  the  whole  have 
each  a  separate  set  of  rules ;  the  chief  problem  in  their  application  is  to  ascer- 
tain which  kind  of  rule  is  involved  in  the  case  in  hand,  and  to  keep  one  from 
being  mistaken  for  another. 

(4)  TTie  parol  evidence  rule  U  not  the  only  rule  which  concerns  the  uae  of 
written  things.  There  are  several  other  rules,  with  which  it  has  nothing  to 
do,  that  have  also  something  to  say  about  writings,  —  the  chief  of  which  are 
the  rule  about  Producing  Documentary  Originals  (ante,  §§  1177-1282)  and 
the  rule  about  Authenticating  Documents  {ante,  §§  2129-2169).  These  are 
rules  of  Evidence  in  the  genuine  sense,  and  the  term  "  parol "  is  often  nat- 
urally employed  (especially  with  the  former)  in  discussing  them.  But  they 
are  of  no  kith  or  kin  with  the  Parol  Evidence  rule  proper,  as  here  involved, 
i.  e,  the  rule  of  substantive  law.  Their  difference  from  the  present  rule  is 
plain  enough ;  but  the  false  nomenclature  of  the  latter  has  sometimes  caused 
a  relation  between  them  to  be  suspected. 

(5)  Finally,  it  needs  to  be  insisted,  in*  opposition  to  the  popular  and  natu- 
ral view  which  tends  to  thrust  itself  forward  at  trials,  that  a  icriting  has  no 
efficacy  per  se,  but  only  in  consequence  of  and  dependence  upon  other  circum- 
stance's external  to  itself.  The  exhibition  of  a  writing  is  often  made  as 
though  it  possossed  some  intrinsic  and  indefinite  power  of  dominating  the 
situation  and  quelling  further  dispute.  But  it  needs  rather  to  be  remembered 
that  a  writing  is,  of  itself  alone  considered,  nothing,  —  simply  nothing.     It 

*  How  unnatural  it  U  may  be  seen  from  the  trast  to  "  sealed  contnct,"  in  BriggB  r.  Par- 
phrano  **  written  parol  contract,"  uaed  in  con-     tridge,  04  N.  Y.  857. 
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must  take  life  and  efficacy  from  other  facts,  to  which  it  owes  its  birth ;  and 
these  &ct8,  as  its  creator,  have  as  great  a  right  to  be  known  and  considered 
as  their  creature  has.  Granting  that  there  is  a  writing  before  us :  Has  it  been 
brought  home  to  anybody  as  his  act?  Was  it  meant  to  supersede  other 
materials  ?  Was  it  essential  to  the  transaction  ?  What  external  objects  does 
it  apply  to  ?  These  are  questions  which  cannot  be  answered  without  looking 
away  from  the  writing  to  other  data ;  and  until  they  are  answered  the  effi- 
cacy of  the  writing  is  merely  hypothetical  There  is  no  magic  in  the  writing 
itself.  It  hangs  in  mid-air,  incapable  of  self-support,  until  some  foundation 
of  other  facts  has  been  built  for  it.  So  far  as  the  parol-evidence  rule  is  con- 
cerned with  writings  at  all,  it  concerns  these  questions  of  the  relation  between 
the  writing  and  other  data,  and  it  points  out  what  other  data  are  essential 
and  available  for  the  proper  use  of  the  writing.  It  conduces,  then,  to  a  sound 
understanding  of  the  rule  if  we  dispel  wholly  that  natural  notion  which 
falsely  attributes  to  a  writing  some  mystic  independence  and  automatism. 

In  short,  then,  (1)  the  parol-evidence  rule  is  not  a  rule  of  evidence; 
(2)  nor  is  it  only  a  rule  for  things  parol ;  (3)  nor  is  it  a  single  rule ;  (4)  nor 
is  it  all  of  the  rules  that  concern  either  parol  or  writing ;  (5)  nor  does  it 
involve  the  assumption  that  a  writing  can  possess,  independently  of  the  sur- 
rounding circumstances,  any  inherent  status  or  efficacy. 

^  2401.  Parol  Bvidanoe  Rule,  a  group  of  Rules  defining  the  Constitation  of 
Legal  Acta ;  Four  Sabdivialona  of  the  Subject.  What,  then,  ii  the  Parol  Evi- 
dence rule  ?  It  concerns  the  constitution  of  legal  acts.  This  requires  a  brief 
notice  of  the  nature  of  legal  acts. 

Only  a  small  part  of  conduct  is  legal  conduct,  i.  e.  conduct  having  legal 
effectiveness.  The  nature  and  effect  of  such  conduct  as  will  be  given  legal 
effect  is  therefore  a  question  of  general  consequence  in  all  departments  of  the 
law.  Leaving  aside  the  field  of  crimes  (which  deal  with  the  relation  between 
State  and  individual)  and  of  torts  (which  deal  with  irrecusable  or  involun- 
tary civil  relations),  we  are  here  concerned  with  voluntary  relations,  f.  «.  those 
relations  which  may  be  created,  defined,  transferred,  or  extinguished  by  will 
of  the  parties.  The  conduct  which  is  allowed  to  have  such  effect  is  a  legal 
act} 

For  the  purpose  of  specific  varieties  of  legal  effects  —  sale,  contract,  release, 
and  so  on  — ,  there  are  specific  requirements,  varying  according  to  the  subject. 
But  there  are  also  certain  fundamental  elements,  common  to  all,  and  capable 
of  being  generalized.   These  elements  present  problems  which  run  through  all 


1  "There  is  a  very  important  class  of  acts 
in  which  the  legal  result  follows  because  that 
result  was  itself  contemplated  and  desired  as  one 
of  the  consequences  of  the  act.  From  the  fact 
that  legal  results  are  in  contemplation  in  this 
class  of  acts,  the  Germans  call  them  Rechtsger- 
ichdfle.  Frenchmen  call  them  tictes  iuridiquea, 
English  lawyers  have  not  yet  agreed  upon  any 
name  for  them.  The  terms  'juristic  acts'  and 
'  acts  in  the  law '  have  been  suggested  '*  (Markby, 
Elements  of  Law,  3d  ed.,  {  235) ;  "  It  has  been 


defined,  by  a  high  authority  [Puchta],  as  an 
*  act  the  intention  of  which  is  directed  to  the 

S reduction  of  a  legal  result.'  ...  A  better 
efinition  [by  Windsclieid]  is  '  a  manifestation 
of  the  will  of  a  private  individual  directed  to 
the  origin,  termination,  or  alteration  of  rights.' 
A  juristic  act  has  also  been  well  described  |^by 
Ihering]  as  'the  form  in  which  the  subjective 
will  developes  its  activity  in  creating  rights,^ 
within  the  limits  assigned  to  it  by  the  law  ' 
(Holland,  Jurisprudence,  3d  ed.,  c.  8). 
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the  varieties  of  legal  acts,  and  mast  therefore  be  analyzed  and  discussed 
in  union.  Their  principles,  when  applied  to  specific  kinds  of  acts,  usually 
give  substantially  similar  results ;  and,  when  they  do  not,  it  is  merely  because 
special  circumstances  call  for  local  variances.  It  is  therefore  impossible  to 
solve  these  problems  adequately  as  a  peculiarity  of  any  one  kind  of  act,  since 
they  do  not  peculiarly  belong  there,  and  do  not  take  their  significance  from  any 
one  variety.  For  example,  whether  a  mistake  due  to  signing  a  document  un- 
read can  avoid  the  effect  of  the  document  is  not  a  question  solvable  separately 
for  deeds,  wills,  simple  contracts,  and  negotiable  instruments  ;  it  is  a  question 
common  to  all,  and  solvable  only  in  comparison.  So,  too,  the  question 
whether  an  oral  promise  to  give  money,  made  at  the  same  time  with  a  writ- 
ten one,  is  legally  effective,  is  not  essentially  one  question  for  deeds,  another 
for  promissory  notes,  and  another  for  wills  ;  whatever  variation  there  is  must 
be  a  variation  from  a  common  principle  underneath  all.  Again,  whether  the 
word  **  dollars"  may  be  considered  to  signify  the  lawful  money  of  the  United 
States  or  the  money  of  the  unlawful  Confederate  States,  is  the  same  kind  of  a 
question  for  bills  of  exchange,  for  ordinary  contracts,  and  for  wills, —  a  ques- 
tion of  some  general  principle  of  interpretation.  Even  when  the  answer  is 
different  for  different  kinds  of  acts,  it  appears  in  all  cases  as  a  variation  from 
some  general  doctrine.  What  has  to  be  done,  therefore,  is  to  compare  under 
one  head  the  principles  common  to  all  legal  acts,  and  to  take  account  of  the 
specific  variations  for  specific  kinds  of  acts.  This  is  what  the  ''  parol  evidence  " 
rule  does  in  our  law. 

These  principles  fall  into  four  groups,  marking  the  four  possible  elements 
of  every  legal  act :  (A),  The  Enaction,  or  Creation,  of  the  act ;  (B),  its  Inte- 
gration, or  embodiment  in  a  single  memorial,  when  desired ;  (C),  its  Solemniza- 
tion, or  fulfilment  of  the  prescribed  forms,  if  any ;  and  (D),  the  Interpretation, 
or  application  of  the  act  to  the  external  objects  affected  by  it  Of  these  four; 
the  first  and  the  fourth  are  necessarily  involved  in  every  legal  act;  the  second 
and  the  third  may  or  not  become  practically  important,  but  are  always  pos- 
sible elements. 

A.  The  Enaction,  or  Creation,  of  an  act  is  concerned  with  the  question 
tohether  any  legal  act  at  all,  or  a  legal  act  of  the  alleged  tenor,  has  been  con- 
summated ;  or,  if  consummated,  whether  the  circumstances  attending  its  cre- 
ation authorize  its  avoidance  or  annulment.  Under  the  first  head  arise  the 
questions  whether  a  writing  is  anything  more  than  a  preparatory  draft, 
whether  it  has  been  completed  by  delivery,  whether  its  tenor  is  to  be  judged 
by  its  actual  words  or  the  intended  words,  and  the  like.  Under  the  second 
head  arise. the  questions  whether  it  can  be  avoided  because  of  mistake,  fraud, 
or  duress,  affecting  the  motive  leading  to  its  enaction. 

B.  The  Integration  of  the  act  consists  in  embodying  it  in  a  single  utterance 
or  memorial,  —  commonly,  of  course,  a  written  one.  This  process  of  integra- 
tion may  be  required  by  law,  or  it  may  be  adopted  voluntarily  by  the  actor 
or  actors  ;  and,  in  the  latter  case,  either  wholly  or  partially.  Thus  the  ques- 
tion in  its  usual  form  is  whether  a  particular  document  is  the  one  deemed 
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hj  law  to  be  the  sole  memorial  of  the  act,  or  how  far  a  particular  document 
was  intended  by  the  parties  to  cover  certain  subjects  of  transaction  between 
them  and  therefore  to  deprive  of  legal  efifect  all  their  other  utterances. 

C.  The  Solemnization  of  the  act  concerns  the  forms  which  are  required  by 
law  to  attend  it  in  order  to  give  it  legal  effect  This  always  becomes  a  ques- 
tion of  some  particular  subject  in  the  law,  because  there  is  no  universal  for- 
mality required  in  common  for  all  acts.  Thus  the  formalities  of  attestation, 
£eal,  registration,  and  the  like,  are  essential  for  some  but  not  for  other  acts.  . 
Writing  is  naturally  the  most  important  and  most  common  instance  of  a  re- 
quired formality.  The  resort  to  writing  may  sometimes  be  an  instance  of 
Integration  and  sometimes  of  Solemnization,  but  either  may  exist  without 
the  other. 

D.  The  Interpretation  of  an  act  is  the  application  of  it  to  external  objects, 
in  the  process  of  defining  and  enforcing  the  right  or  obligation  affected  by  its 
terms.  The  words  of  a  legal  act  are  merely  the  symbols  by  which  the  actor 
indicates  the  external  objects  which  the  act  is  expected  to  affect  —  a  parcel 
of  land  or  a  barrel  of  sugar  or  John  Doe  the  legatee.  The  connection  between 
these  words  and  their  possible  objects  must  be  judicially  established  before 
the  terms  of  the  act  can  be  given  the  effects  expected  by  the  parties.  In  this 
process  of  Interpretation,  the  main  questions  concern  the  standard  of  meaning 
to  be  adopted  and  the  data  which  may  be  used  in  determining  that  me€uiing. 

For  these  four  elements  in  the  act,  the  principles  are  independent  of  each 
other, —  so  independent,  indeed,  that  they  sometimes  appear  to  be  contradic- 
tory ;  and  the  chief  inherent  difficulty  in  their  application  arises  from  the 
necessity  of  distinguishing  which  element  and  which  principle  is  really 
involved. 

In  the  present  exposition,  it  is  impossible  to  do  more  than  trace  the  general 
principles  into  their  main  details.  Not  only  is  the  subject  properly  one  of 
substantive  law,  instead  of  evidence ;  but  it  involves  logically  an  application 
to  many  particular  branches  of  the  substantive  law.  Nothing  short  of  sep« 
arate  treatises  would  suffice  for  a  complete  collection  of  precedents.  For 
example,  the  statute  of  frauds,  with  its  myriad  rulings,  is  involved ;  and  the 
doctrine  of  collateral  agreements  as  applied  to  negotiable  instruments,  the 
doctrine  of  mistake  and  misrepresentation  as  a  motive  for  a  deed  or  contract, 
the  doctrine  of  judicial  records  as  unimpeachable,  —  these  and  numerous  other 
applications  of  the  principle,  would  require  for  their  complete  exposition  far 
more  scope  than  is  appropriate  in  a  treatise  upon  the  law  of  evidence.  The 
purpose  in  this  chapter  is  to  collect  in  systematic  form  the  various  applica- 
tions of  the  principles  and  to  examine  in  as  much  detail  as  is  necessary  those 
particular  topics  which  have  hitherto  been  commonly  discussed  as  a  part  of 
the  law  of  evidence  and  not  of  the  substantive  law.^ 

*  No  attempt  has  been  made  to  collect  all  of  of  evidence  the  greatest  |)art  of  the  English 
the  precedents  on  any  of  the  topics  ;  but  in  cases  and  a  large  portion  of  the  American  cases 
those  topics  commonly  appropriated  to  the  law     are  believed  to  be  here  collected. 
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A.  Creation  of  Legal  Acts 

(VOIDKESS  AND  VOIDABLENESS). 

§  2404  General  Prinoiple ;  Subject,  T«nii%  and  DellTCiy ;  Intent  and 
BzpreMlon.  A  legal  act  —  that  is,  heie,  an  act  regarded  as  capable  of  having 
legal  effects  in  civil  relations  other  than  tort  —  may  be  analyzed  from  two 
points  of  view.  With  reference  to  its  tenor,  it  involves  three  elements,  — 
its  Sabject,  its  Terms,  and  its  Stages  of  Utterance.  With  reference  to  the 
menial  condition  of  the  actor  himself,  it  involves  two  elements.  Volition 
and  Expression* 

1.  Li  the  former  aspect^  it  is  clear  that  each  of  these  thr^  elements  raises 
its  own  set  of  qaestions.  (a)  The  act  must  be  jtiral,  as  to  its  eubject.  Thus, 
on  the  one  hand,  an  act  which  concerns  merely  relations  of  coartesy,  or  daties 
of  morality,  or  other  non-jural  subjects,  will  receive  no  l^al  effects.  On  the 
other  hand,  acts  which  concern  transactions  prohibited  by  some  policy  of  law 
—  such  as  gambling  or  cheating  —  will  equally  be  left  without  l^al  effects. 
(b)  The  act  must  be  definite  as  to  its  terms.  This  excludes  all  acts  whose 
terms  are  so  uncertain  or  unintelligible  that  they  are  incapable  of  enforce- 
ment. Within  these  limits,  the  terms  of  the  act  will  be  whatever  the  actor 
has  used,  (e)  The  act  must  be  final  in  its  vMerance.  It  does  not  come  into 
existence  as  an  act  imtil  the  whole  has  been  uttered.  As  almost  all  impor- 
tant transactions  are  preceded  by  tentative  and  preparatory  negotiations  and 
drafts,  the  problem  is  to  ascertain  whether  and  when  the  utterance  was  final ; 
because  until  there  has  been  some  finality  of  utterance,  there  is  no  act.  The 
necessity  for  a  delivery  of  a  document,  and  the  nature  of  a  delivery,  are  here 
the  most  usual  questions  in  practice.  —  These  three  elements,  then,  are  all 
essential  to  any  legal  act,  and  no  others  aje  essential  to  all  legal  acts. 

2.  In  the  second  aspect,  it  is  clear  that  there  must  be  both  Volition  and 
Expression  ;  for  an  unexpressed  volition  would  receive  no  legal  effect,  and  an 
expression  without  some  sort  of  volition  would  be  equally  ignored.  But  the 
volition  and  the  expression  may  not  correspond,  and  thus  the  usual  problem 
is  to  define  the  relation  that  miLst  e:pist  letween  volition  (or  indention)  and 
expression,  in  each  one  of  the  three  elements  of  (1),  above,  in  order  to  make 
the  act  legally  effective.  For  example,  Doe  and  Boe  go  through  the  form  of 
marriage,  Doe  secretly  intending  it  in  jest,  but  Boe  seriously ;  here  the  suIh 
ject  is  jural  in  Doe's  expression,  but  not  in  his  volition ;  which  shall  prevail  ? 
Again,  Doe  by  mistake  of  absent-mindedness  writes  in  a  contract "  $100,"  in- 
stead of  "  SIO,"  and  hands  it  to  Boe ;  hqre  the  terms,  in  expression,  are  differ- 
ent from  the  terms  in  volition  ;  which  is  to  prevail  ?  Again,  Doe  writes  a 
check  payable  to  bearer  and  places  it  in  his  desk,  and  the  check  is  stolen  and 
handed  to  Boe ;  here,  in  expression  —  that  is,  in  outward  appearance  —  there 
has  been  finality  of  utterance,  but  not  in  Doe's  volition  ;  shall  the  former  or 
the  latter  be  decisive  ?  This  is  the  world-old  legal  problem,  inevitably  faced 
in  the  history  of  every  jurisprudence,  —  the  problem  of  the  competition  be- 
tween the  external  and  the  internal  standards,  the  objective  and  the  subjective 
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points  of  view.  It  is  useless  to  prescribe  either  that  the  internal  will  alone  or 
that  the  external  expression  alone  shall  be  decisive.  Probably  no  developed 
system  of  law  has  ever  practically  enforced  either  the  one  or  the  other  standard 
exclusively.  It  is  rather  a  question  of  the  relation  between  the  two  elements^ 
t.  e.  not  whether  the  legal  act  shall  be  only  as  willed  or  only  as  expressed,  but 
what  sort  of  volition  is  sufficient  in  order  to  make  the  actor  responsible  for  a 
given  expression ;  and  this  must  depend  more  or  less  on  varying  experience  in 
different  epochs  and  communities  and  in  different  kinds  of  transactions.  The 
modem  test,  for  bilateral  acts,  will  be  found,  with  fair  uniformity,  to  predi- 
cate some  relation  of  reasonable  consequence  (judged  by  the  community's 
standard)  between  the  outward  expression  and  the  inward  voUtion  ;  because 
in  bilateral  acts  the  just  reliance  of  the  other  party  to  the  transaction  upon 
the  first  party's  outward  expression  must  be  the  salient  consideration.  For 
unilateral  acts  —  chiefly  wills  —  more  of  a  concession  can  be  made,  and  is 
made,  to  the  actual  voUtion,  so  far  as  it  is  ascertainable. 

Such,  then,  are  the  elements  and  the  problems  with  which  we  are  con- 
cerned in  defining  the  creation  of  legal  acts  in  general. 

§  2405.  HiBtory  of  the  Principle.  The  two  chief  problems  that  have  most 
commonly  occupied  practical  jurisprudence  have  been  that  of  the  finality  of 
the  utterance  {ante,  §  2404,  (1)  c)  and  that  of  the  correspondence  between 
intent  and  expression  (ante,  §  2404  (2),  i.  e.  how  far  a  formal  delivery  of  a 
document  is  essential  and  decisive,  and  how  far  an  unexpressed  intent  can  be 
allowed  to  overthrow  the  outward  act. 

As  might  have  been  expected,  the  progress  has  been  from  a  strict  formalism 
to  a  liberal  and  flexible  practicality.  The  mark  of  primitive  legal  standards, 
throughout  all,  is  formalism,  —  a  characteristic  already  noted  here  in  its 
effects  upon  other  parts  of  the  law  (ante,  §§  2032,  575, 1815).  It  must  be 
kept  in  mind,  for  appreciating  the  traditions  against  which  the  modem  law 
has  had  to  struggle : 

1885,  Professor  Andreas  Heusler,  Institutions  of  Germanic  Private  Law,  I,  70,  74: 
"Without  such  formalism  the  [primitive]  people  could  not  perceive  their  law;  it  would 
be  to  them  but  a  buried  treasure ;  and  thus  to  them  form  is  itself  law.  They  resort  to 
form  for  its  own  sake,  and  because  in  it  alone  is  law  perceived.  To  us,  because  we  can- 
not in  thought  put  ourselves  back  to  that  stage  of  intellectual  development,  this  stiff 
domination  of  form  is  too  apt  to  appear  as  an  intolerable  fetter  of  the  tree  exercise  of  the 
will.  But,  when  these  things  prevailed,  there  was  no  such  attitude  towards  them. .  .  .  The 
Prankish  period  is  the  flourishing  period  of  this  symbolism.  Thus,  in  the  process  of  com- 
mendation, the  act  of  placing  the  clasped  hands  of  the  ward  or  the-vassal  in  the  opened 
hands  of  the  lord  symbolizes  the  submission  to  the  wardship  or  the  suzerainty ;  the  acts 
of  pointing  and  crooking  the  fingers  in  the  Saxon  release  (*^digitis  incurvatis  abnegadonem 
faeere  "),  symbolizes  the  surrender  of  claim  to  the  transferred  property;  the  handing  of 
twig  and  turf,  the  delivery  of  seisin  of  land;  the  grasping  of  altar-cloth  or  bell-rope, 
the  taking  possession  of  church  and  chapel ;  the  widow's  act  of  laying  the  house-key  or 
the  cloak  on  the  bier  or  the  tomb  of  the  deceased  husband,  her  surrender  of  the  entire 
marriage-estate  to  the  husband's  creditors ;  the  handing  over  of  a  lock  of  hair  from  head 
and  beard,  the  transfer  into  household  service ;  the  delivery  of  hat  or  glove,  the  transfer 
of  ownership;  the  lending  of  staff,  scepter,  spear,  or  pennon,  the  granting  of  a  fief.  .  .  . 
fiut  by  the  time  of  the  [Germanic]  codes  [120Q-1300]  this  symbolism  is  already  in  decay. 
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Writing  is  the  sworn  enemy  of  all  symbolic  representation.  A  people  who  do  not  write 
feel  the  need  of  making  the  law  visible  by  external  and  perceivable  symbols,  and  thereby 
of  providing  expression  for  acts  and  volitions  as  legal  acts  and  legal  volitions.  But  as  soon 
as  acts  come  to  be  put  into  writing,  this  formalism  becomes  first  a  lozuiyy  then  a  burden, 
«nd  finally  is  repudiated  entirely." 

The  persistence  of  this  formalism,  however,  even  under  the  regime  of  writ- 
ing, is  equally  notable  in  the  first  stages  of  Anglo-Norman  history.  In  its 
present  relations,  it  has  left  its  mark  in  the  technical  rule  concerning  delivery 
of  a  deed : 

1895,  Sir  K  Polloak^  and  Professor  F.  W.  Maidand,  History  of  the  English  Law,  n,  83- 
86,  190 :  **  [In  Bracton's  time]  a  livery  of  seisin  either  on  the  land  or  within  the  view  was 
necessary.  Until  such  livery  had  taken  place  there  was  no  gift;  there  was  nothing  but 
an  imperfect  attempt  to  give.  .  .  .  But  this  change  of  possession  and  the  accompanying 
declaration  must  be  made  in  very  formal  fashion.  ...  A  knife  is  produced,  a  sod  of  turf 
is  cut,  the  twig  of  a  tree  is  broken  off ;  the  turf  and  twig  are  handed  by  the  donor  to  the 
donee;  they  are  the  land  in  miniature,  and  thus  the  land  passes  from  hand  to  hand. 
Along  with  them  the  knife  also  may  be  delivered.  .  .  .  When,  under  Roman  influence, 
the  written  document  comes  into  use,  this  also  can  be  treated  as  a  symbol.  It  is  delivered 
in  the  name  of  the  land ;  the  effectual  act  is  not  the  signing  and  sealing,  but  the  delivery 
of  the  deed,  and  the  parchment  can  be  regarded  as  being  as  good  a  representative  of  land 
as  a  knife  or  a  glove  would  be.  Just  as  of  old  the  sod  was  taken  up  from  the  ground  in 
order  that  it  might  be  delivered,  so  now  the  charter  is  laid  on  the  ground  and  thence  it  is 
solemnly  lifted  up  or  *  levied '  (levcUio  cartcc) ;  Englishmen  hereafter  will  know  how  to 
^  levy  a  fine.'  .  .  .  The  written  document,  which  few  have  the  art  to  manufacture,  is  re- 
garded with  mystical  awe ;  it  takes  its  place  beside  the  festuca.  The  act  of  setting  one's 
hand  to  it  is  a  sUpuUuio  ;  it  is  delivered  over  as  a  symbol  along  with  twig  and  turf  and 
glove." 

Thus  it  comes  down  to  the  succeeding  centuries  that  the  technical  and 
unvarying  symbol  of  finality  is  a  delivery  of  the  deed.  ''Delivery,"  says 
Chief  Baron  Gilbert, in  the  early  1700s,^  "is  necessary  to  the  essence  of  a  deed, 
and  the  deed  takes  effect  from  the  delivery ;  so  that  unless  the  delivery  be 
proved,  there  is  no  perfect  proof  of  the  deed."  The  first  signs  of  flexibility 
are  seen  in  the  concession  that  a  prepared  deed  (an  "  escrow,"  or  mere  scroll), 
placed  in  the  hands  of  a  second  person  for  subsequent  handing  to  the  grantee, 
is  not  yet  effective.*  Yet  even  here  the  formaUsm  —  now  becoming  dead 
bark  —  encases  the  rule,  and  the  requirement  of  delivery  is  merely  made 
abstract,  so  as  not  to  have  inherent  connection  with  the  maker's  own  hand 
This  concession,  moreover,  is  still  refused  for  a  draft  deed  placed  directly  in 
the  grantee's  hands  in  anticipation  of  some  future  event  which  shall  make  it 
effective  ;  there  can  be  no  escrow  to  a  grantee,  it  was  said.^    At  the  same 


^  5th  ed.,  p.  99. 

•  1432,  Y.  B.  10  H.  VI,  25.  Later,  the  rule 
comes  to  be  analyzed  and  philosophized  :  1523, 
Y.  B.  14  H.  VIII,  17,  6  and  7 (Brudnel,  J. :  **If 
I  deliver  a  deed  [to  a  second  person]  to  be  deliv- 
ereil  to  another  [third  person]  as  my  deed,  then 
if  he  takes  it  [from  the  second  person]  without 
delivery,  though  he  has  the  deed,  he  will  have 
no  action ;  for  in  these  cases  the  act  which 


makes  them  perfect  was  not  accomplished  nor 
performed  "). 

'  1612,  Thoroughgood*8  Case,  9  Oo.  Rep. 
187  (*'  If  A  makes  a  writing  to  B  and  seals  it 
and  delivers  it  to  B  as  an  escrow,  to  take  effect 
as  his  deed  when  certain  conditions  are  per- 
formed, it  has  been  adjudged  to  be  immediately 
his  deed;  for  the  law  respects  the  delivery  to 
the  party  himself,  and  ngects  the  words  which 
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time  there  had  already  begun  an  effort  to  refine  this  technicality,  and  to  deny 
effectiveness  to  a  manual  transfer  even  to  the  grantee  himself,  if  it  purported 
to  be,  not  a  true  delivery,  but  only  a  draft  or  escrow.*  But  the  authority  and 
vogue  of  Coke's  and  Sheppard's  writings  obscured  and  suppressed  prematurely 
this  progressive  conception ;  and  it  has  been  reserved  for  very  modem  times 
to  repudiate  this  last  relic  of  primitive  formalism.^ 

Passing  to  the  problem  of  intent  as  competing  with  expression,  it  is  equally 
plain  that  the  primitive  legal  conception  was  strictly  formalistic : 

1885,  Professor  Andreas  Heuiler,  Institations  of  Germanic  Private  Law,  I,  60 :  **  A 
strictly  formal  system  of  law  knows  no  contrast  between  the  will  and  the  utterance,  and 
no  possibility  of  a  contradiction  between  the  two.  This  is  thoroughly  the  conception  of  the 
Germanic  law.  The  utterance  is  the  law's  embodiment.  No  more,  and  yet  no  less,  than 
what  is  uttered  can  bind  or  loose.  Hence  the  minute  precision  with  which  obligations  of 
debt  were  written  out.  .  •  .  Hence  the  legal  proTerbs,  *  one  man  one  word,' '  the  word 
stands,'  *  words  make  the  bargain,'  and  the  like.  A  necessary  result  is  that  mistake  in 
contractual  relations  receives  but  scanty  consideration.  .  .  .  All  that  a  man  does  is  judged 
alone  by  its  external  manifestations  and  its  objective  effect,  not  by  his  inward  motive. 
The  law  concedes  nothing  either  to  good  or  to  bad  faith,  as  long  as  it  is  concerned  with 
the  legal  consequences  of  conduct." 

In  the  field  of  legal  acts  the  application  of  this  notion  to  writings  plays  but 
a  small  part  until  the  rise  and  spread  of  the  seal,  in  the  1100s  and  1200s ;  for 
until  then  the  contents  of  the  document  seldom  enter  into  the  inquiries  of  a 
trial.^  But  it  is  amply  illustrated  by  the  formalism  of  all  oral  transactions 
and  pleadings : 

1892,  Professor  Heinrich  Brunnery  Germanic  Legal  Histoiy,  11, 347 :  "  Plea  and  answer 
of  the  parties  were,  in  the  formalism  of  legal  procedure,  bound  to  legal  forms.  Their 
utterances  must  contain  the  precise  formal  catchwords.  Every  assertion  of  the  parties  is 
treated  on  the  principle  of  strict  and  literal  interpretation.  .  .  .  The  party  is  bound 
to  the  spoken  word.  If  he  has  made  some  faulty  utterance,  still  he  cannot  correct  his 
speecui 

1892,  Mr.  Henry  C.  Lea,  Superstition  and  Force,  4th ed.,  78-9  :  "[In  Lille,  until  1351,] 
the  minutest  regulations  were  enforced  as  to  this  ceremony  [of  the  oath  of  denial].  .  .  . 
The  slightest  error  committed  by  either  party  lost  him  the  suit  irrecoverably.  The  royal 
ordinance  [abrogating  the  older  rules]  declares  that  the  oath  was  *  in  strange  language 
and  peculiar  words,  not  easy  to  remember  or  to  pronounce,'  and  yet  that  if  either  party 
*  failed  in  form  or  words,  or  by  weakness  of  tongue  misspoke  or  forgot  his  words,  or  lifted 
his  hand  more  than  required  by  the  regular  manner,  or  did  not  hold  firmly  his  sack  in  his 
palm,  or  failed  to  preserve  and  follow  various  other  trifling  and  vain  things  and  rules 
belonging  to  the  oath,  according  to  the  trial  mode  of  the  city  when  done  by  parol,  he 
has  lost  his  whole  cause.' " 

1895,  Sir  F.  Pollock  and  Professor  F.  W.  Maidand,  History  of  English  Law,  1, 190: 
^  The  old  procedure  required  of  a  litigant  that  he  should  appear  before  the  court  in  his  own 
person  and  conduct  his  own  cause  in  his  own  words.  .  .  .  The  extreme  captiousness  of  the 

will  make  the  express  delivery  to  the  party  upon  an  escrow,  though  to  the  party  himself,  it  is 

the  matter  no  delivery  ") ;    Sheppard,  Touch-  clear  that  it  is  not  his  d^d  until  it  be  per- 

stone,  IV,  p.  58.  formed ;  ...  for  if  upon  the  deliveiy  the  words 

*  1601,  Hawkflland  v.  Gatchel,  Cro.  El.  835  spoken  by  the  obligor  purport  that  it  shall  not 

(*  "There  is  not  any  difference  where  it  is  deliv-  be  his  deed,  it  is  clear  it  is  not "). 
«red  to  the  party  himself  as  an  escrow  and  where  "  The  authorities  are  examined  post^  §  2408. 

to  a  stranger  ;  .      .  when  it  is  first  delivered  as  *  See  post^  %  2426. 
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old  prooedura  is  [in  the  IIOOb]  defeating  its  own  end,  and  so  a  man  is  allowed  to  pot  for- 
ward some  one  else  to  speak  for  him,  —  not  in  order  that  he  may  be  boond  by  that  other 
person's  words,  but  in  order  that  he  may  have  a  ehanoe  of  oorrectiug  formal  blunders  and 
supplying  omissions.  What  the  litigant  himself  has  said  in  court,  he  has  said  once  for 
all,  and  he  is  bound  by  it ;  but  what  a  friend  has  sud  in  his  f aror  he  may  disavow.  .  .  . 
Perhaps  the  main  object  of  having  a  [professional]  pleader  is  that  one  may  have  two 
chances  of  pleading  correctly."^ 

This  strictness  of  spirit  is  slow  in  changing.  The  chief  statutes  of  jeofails, 
removing  by  degrees  the  primitive  crudities  which  made  difficult  the  amend- 
ment of  pleadings,  are  strewn  along  the  statute-book  from  1341  to  1711,'  and 
did  not  even  then  cease  to  be  needed.  The  persistence  of  the  older  notions, 
in  their  application  to  oral  utterances,  is  seen  markedly  in  the  struggle 
against  the  modern  doctrine  of  interpretation,®  for  the  "meaning"  of  words 
and  the  "  intent "  of  the  speaker  were  not  distinguished,  and  both  alike  were 
supposed  to  be  determinable  from  the  uttered  words  alone.  "  The  sense  and 
signification  of  the  words  must  be  expounded  by  the  law,"  *^and  •*  the  intent  of 
a  man  is  uncertain,  and  a  man  should  plead  such  matter  as  is  or  may  be 
known  to  the  jury."  ^  With  r^ard  to  its  present  application  to  the  mis- 
taken use  of  words,  modem  policy  confirms  primitive  tradition  in  binding  a 
man,  irrespective  of  his  mistakes,  to  those  precise  utterances  which  another 
party  has  taken  at  their  face  value;  but  this  is  a  rationalized  rule,  and  falls 
far  short  of  the  early  formalism  which  inexorably  and  invariably  pledged  the 
man  upon  his  spoken  word. 

If  this  was  the  strictness  of  formalism  for  acts  contained  in  winged 
words,  it  might  be  assumed  to  have  been  at  least  as  marked  for  written  acts. 
But  in  one  aspect  the  history  seems  to  have  begun  to  change  at  an  early 
stage,  —  namely,  the  doctrine  of  mistake  as  applied  to  the  contents  of  the 
writing.  That  a  man  who  could  not  read  had  sealed  a  document  which  had 
been  incorrectly  read  over  to  him,  was  recognized,  before  the  1400s,  as  suffi- 
cient to  relieve  him  from  liability.^  When  it  is  remembered  that  as  yet 
the  mass  of  the  community  could  not  read,  this  rule  is  seen  to  be  almost  the 
normal  rule,  to  which  the  contrary  case  would  be  the  exception ;  indeed  the 
rule  is  in  form   laid  down  for  "  lay  people,"  that  is,  those  who  were  not 


^  This  general  feature  has  been  elaborately 
demonstrated  by  Professor  Brunner  in  his  Wort 
und  Form  in  altfranzosischen  Prosess,  1868 
(Sitzungsber.  d.  K.  Akad.  d.  Wiss.  b.  Wien, 
vol.  77,  p.  655;  translated,  in  1871,  in  the 
Revae  critique  de  legislation  et  de  jurispru- 
dence, yol.  21,  pp.  22  if.  ;  reprinted  m  Brun- 
ner's  Fonichungen  z.  Geschichte  des  deutschen 
u.  franzosischen  Rechts  (1894),  260,  266) ;  Pro- 
fessor  Heusler,  in  his  Institutionen  des  deutschen 
Rechts  (1885 ;  I,  45)  has  also  acutely  analyzed 
it ;  see  also  Professor  Siegel's  Deutsche  Rechts- 
geschichte  (1895),  p.  545. 

*  Blackstone,  Commentaries,  III,  407. 

•  Post,  §  2462. 

»•  AtUc  1726,  Gilbert,  Evidence,  4th  ed.,  79. 

"  1465,  Y.  B.  4  EJdw.  IV,  8,  9. 

^  1371,  Y.  B.  44  Ass.  30  (here  the  general 


principle  appears  to  be  already  conceded) ;  1374, 
Y.  B.  47  Edw.  Ill,  8,  6  (**To  every  deed  there 
ought  to  be  writing,  seal,  and  delivery,  and 
when  a  thins  is  to  pass  from  those  who  have 
no  understanding  except  by  hearing,  there  ought 
to  be  a  readins  to  them  ;  ...  it  would  be  very 
unfair  if  the  [other]  party's  own  deceit  should 
help  him,  for  it  is  a  principle  of  our  law,  fraut 
et  dolus  tiemini  patrocinantur ;  .  .  .  and  for 
the  reason  that  the  law  does  not  favor  fraud  or 
trickery,  it  wishes  also  that  no  one  shall  be 

Srejudiced  by  his  ignorance  and  error  in  his 
eed,  for  in  ttie  one  party  was  bonaJideSf  and  in 
the  other  Mtis  mahis") ;  1422,  Y.  B.  9  H.  Y, 
15,  3 ;  1494,  Y.  B.  9  H.  YI,  59,  8  (here  Strange, 
J.,  seems  to  have  doubted,  on  the  ground  that 
"he  has  acknowledged  the  deliyery  into  the 
hands  of  the  person  ). 
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*'  clerks  "  and  therefore  not  skilled  in  reading.  How  did  such  an  anomalous 
rule  develop  ?  The  course  of  it  would  seem  to  have  been  somewhat  as  fol- 
lows :  At  the  time  of  the  Conquest,  the  form  of  most  transactions  still  lay 
** in  pais"  i.  e.  livery  of  seisin  or  the  like.  Comparatively  few  transactions 
were  in  writing.^  When  writing  was  used,  the  terms  were  none  the  less  orally 
stated,  to  be  proved,  if  need  arose,  by  the  witnesses  called  in  for  the  trans- 
action; the  witnesses'  oath  controlled,  and  the  terms  of  the 'writing  played 
ouly  a  minor  part.^^  It  was  thus  not  a  question  likely  to  arise  whether  the 
party  could  read  the  writing,  or  whether  it  had  been  read  over  to  him  before- 
hand ;  it  could  not  be  so  read  over  to  him,  considering  that  by  the  traditional 
procedure  the  words  were  not  written  on  the  parchment  by  the  scribe  till 
after  formal  delivery  of  it  by  the  maker.*^  But  by  the  1200s  the  seal 
comes  into  general  use,  for  authenticating  documents ;  legal  writings  become 
more  common ;  and  the  other  rule  develops,  that  the  terms  of  a  sealed  writing 
shall  be  indisputable  as  representing  the  actual  transaction.^  This  develop- 
ment, however,  begins  while  the  great  mass  of  the  community  are  still  illit- 
erate. They  have  seals,  and  can  now  bind  themselves  indisputably  by  afSixing 
the  seal,  yet  they  cannot  read  what  they  have  sealed.  They  are  even  bound 
by  a  seal  stolen  and  used  by  the  thief. ^^  This  combination  of  rules  imme- 
diately raises  the  present  problem,  and  presents  itself  as  an  intolerable  con- 
sequence. Hence,  almost  at  the  very  outset,  comes  the  rule  that  a  layman, 
not  being  a  "  clerk,"  is  not  bound  by  a  document  sealed  by  him  but  erro- 
neously read  over  to  him  by  another  person.  The  present  part  of  the 
parol  evidence  rule  thus  appears  as  a  natural  alleviation  and  a  practically 
contemporary  consequence  of  the  other  part  of  that  rule  (post,^  2425) 
making  the  terms  of  the  document  indisputable  as  to  the  actual  transaction. 
Had  printing  come  into  use  a  century  earlier  than  it  did,  and  had  the  mass 
of  the  community  thus  earlier  ceased  to  be  illiterate,  the  present  rule  might 
not  have  arisen.  As  it  was,  the  rule  appears  almost  full-fledged  by  the  1400s. 
Perhaps  in  the  earlier  cases,  the  inclination  was  to  restrict  it  to  instances  of 
fraud  by  the  other  party  to  the  document,  and  the  Latin  maxims  used  by  the 
judges  suggest  that  they  had  borrowed  something  from  an  alien  and  more 
advanced  system.  But  by  the  1500s  it  appears  to  be  conceded  that  a  false 
reading  by  a  stranger  ia  equally  fatal  to  the  deed ;  and  the  only  controversy 
then  remaining  is  whether  the  deed  may  be  valid  as  to  the  part  correctly 


**  "To  all  appearance,  writing  has  hardly 
been  nsed  for  any  legal  purpose  [in  1066]  except 
when  land  is  to  be  conveyed  or  a  last  wiU  made. 
.  .  .  When  making  a  feoffment,  it  was  possible 
for  the  giver  to  impose  conditions  or  to  establish 
remainders,  and  all  this  by  word  of  month ;  it 
is  probable,  however,  that  a  charter  was  executed 
if  anything  elaborate  was  to 'be  done"  (Pollock 
A  Maitland,  Hist.  Eng.  Law,  II,  191,  193). 

^*  Post,  §  2426,  where  this  part  of  the  history 
is  examined. 

^  1877,  Brunner,  Die  frankisch-romanische 
Urkunde  als  Wertpapier,  Zeitschr.  fiir  Handels- 
reoht,  XXII,  64,  505,  530,  republished  in  his 


Forschungen  z.  Geschichte  d.  deutschen  u.  fran- 
zosischen  Prozess  (1894),  524,  612  (*'im  juris- 
tischen  Sinne  erfolgt  das  aeribere  cartulam  nach 
der  Uebeigabe  des  Pergaments ").  So  also 
Brunner,  Deutsche  Rechtsgeschichte,  I,  397 ; 
compare  Bresslau,  Urkundenlehre,  778 ;  Posse, 
Privaturkunden,  135. 

^  This  part  of  the  rule  is  examined  post, 
§  2426. 

^v  Schroeder,  Deutsche  Rechtsgechichte,  701 ; 
Schultze,  Urkundenbeweis  (cited  post,  §2426), 
118 ;  1187-89,  Glanvil,  X,  6,  §  8 ;  Holmes, 
Common  Law,  272.  By  the  time  of  Britton 
(656),  about  1800,  this  ia  relaxed. 
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Tead  while  void  as  to  the  part  falsely  read.^  For  literate  persons,  tbeie 
seems  never  to  have  been  any  doubt ;  and  the  doctrines  of  mutual  mistake 
and  the  like  {post,  §  2417)  are  the  product  of  equity  and  modem  rationalism. 


1.   Sabjeot,  Tenor,  Delivery. 

§  2406.  (a)  Snl^ect  must  ooncem  Legal  Relationa;  Transactiona  of  Jest, 
FHendship,  Charity,  and  Pretence.  Conduct  which  is  to  be  given  legal  effects 
must  be  jural  in  its  subject  (ajdt,  §  2404,  par.  (1)  a\  i,  e,  must  concern  legal 
relations,  not  relations  of  friendship  or  other  non-legal  relations.^  The  father 
who  promises  to  bring  home  a  box  of  tools  for  his  boy  is  not  bound  in  contract, 
though  the  same  promise  to  his  neighbor  may  be  binding.  The  friend  who 
promises  to  come  to  dinner  is  not  legally  liable,  though  he  who  agrees  with 
a  restaurant-keeper  to  dine  there  is  under  a  contract  of  liability.  Barristers 
could  not,  as  late  as  Blackstone's  time,  recover  for  their  fees,  because  the 
client's  payment  was  theoretically  "  quiddam  honorarium^'  *  i,  e.  the  transaction 
was  looked  upon  as  outside  of  the  field  of  legal  relations.  In  all  such  cases, 
therefore,  the  conduct  is  legaUy  ineffective,  or  void.  In  the  traditional 
phraseology  of  the  parol  evidence  rule,  then,  it  may  always  be  shown  that  the 
transaction  was  understood  hy  the  parties  not  to  have  legal  effect 

Ordinarily,  the  bearing  of  this  principle  is  plain  enough  on  the  circum- 
stances. It  has  been  judicially  applied  to  household  services  rendered  by 
a  member  of  the  family?  and  to  a  writing  representing  merely  a  family  un- 
derstanding.^ It  is  of  course  also  applicable  to  the  signature  of  an  attesting 
witness}  When  the  document  is  to  serve  the  purpose  of  a  mere  sham,  this 
principle  in  strictness  exonerates  the  makers ;  but  a  just  policy  would  seem 
to  concede  this  only  when  the  pretence  is  a  morally  justifiable  one  (as,  to 
calm  a  lunatic  or  to  console  a  dying  person),^  and  not  when  it  is  morally 


"  1623,  Y.  B.  14  H.  VIII,  25,  7 ;  1682. 
Thoroughgood's  Case,  2  Co.  Bep.  9;  1616, 
Pigot's  Case,  11  id.  27. 

^  1811,  Lord  Stowell,  in  Dalryniple  v.  Dal- 
rymple,  2  Hagg.  Consist.  64,  105  ("It  is  said 
they  [marriage  engagements]  must  be  serious ; 
80  surely  must  all  contracts ;  they  must  not  be 
the  sports  of  an  idle  hour,  mere  matters  of 
pleasantry  and  badina^,  never  intended  by  the 
parties  to  haye  any  senous  effect.  .  .  .  [But]  it 
18  not  to  be  presumed  a  priori  that  a  man  is 
sporting  with  such  dangerous  playthings  as 
marriage  engagements"). 

*  Commentaries,  III,  28. 

»  1870,  Bundy  v.  Hyde,  60  N.  H.  116,  122 
("The  relationship  of  debtor  and  creditor  de- 
pends upon  the  simple  question  whether  the 
parties  understood  that  relationship  to  exist "). 

«  1872,  Eariev.  Rice,  111  Mass.  17  (husband 
and  wife  signed  a  document  providing  that  her 
land  should  be  sold  and  the  proceeds  handed  to 
trustees  for  her  life  and  then  for  her  children  ; 
her  land  having  been  sold  and  the  proceeds 

g'ven  to  trustees,  it  was  allowed  to  be  shown, 
r  the  wife,  that  this  document  was  made  be- 
tween husband  and  wife  merely  as  a  memo- 


randum  of  moral   obligation,   not   as  a  legal 
jtransaction). 

B  1892,  Tombler  v.  Reitz,  134  Ind.  9,  14, 
33  N.  E.  789  (that  a  name  indorsed  on  a  note 
was  signed  as  witness  only,  allowed  to  be 
shown) ;  1898,  Isham  v.  Cooper,  66  N.  J.  £q. 
398,  37  Atl  462,  89  Atl.  760  (parol  evidence 
admitted  to  show  that  initials  were  signed  to  a 
paper,  not  as  a  party  to  the  contract,  but  merely 
to  attest  an  interlineation) ;  1844,  Garrison  o. 
Owens,  1  Pinney  473  (that  a  name  has  been 
signed  as  attesting  witness,  admitted). 

For  the  case  of  a  surety  ^  see  post^  §  2488. 

*  1896,  Church  9.  Case,  110  Mich.  621,  6S 
N.  W.  424  (a  mortgage  for  $6,000  given  by  a 
son  who  had  received  the  land  in  return  for  an 
agreement  to  support  the  mother ;  a  showing 
allowed  that  no  consideration  had  been  received 
for  the  mortgage,  and  that  it  was  given  as  a 
mere  form,  to  satisfy  the  jealous  relatives,  and 
to  safeguard  the  interests  of  the  grantor;  the 
mortgage  decreed  void) ;  1900,  McCartney  r. 
McCartney,  93  Tex.  369,  66  S.  W.  311  (the 
plaintiffs  wife  was  losing  lier  mind,  and  impor- 
tuned him  to  execute  deed  to  her,  which  he  did 
**to  satisfy  her  mind";   he  then  retained  it 
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beyond  sanction.'^  In  all  these  cases  a  common  understanding  for  all  parties 
is  here  assumed  to  exist ;  when  the  intent  of  one  party  is  different  from  his 
outward  act  as  understood  by  the  other,  the  question  becomes  a  different  one, 
and  involves  the  other  part  of  the  principle  (j>o$t,  §  2414). 

Conduct,  furthermore,  will  be  denied  legal  effect  when  it  falls  within  a 
class  of  facts  prohibited  by  some  policy  of  the  law.  The  act  is  then  com- 
monly said  to  be  void  on  grounds  of  public  policy ^ — for  example,  trading 
with  an  enemy  in  war,  selling  public  offices,  engaging  to  render  champertous 
legal  services,  stifling  a  public  prosecution,  ousting  a  court's  jurisdiction, 
wagering,  restraining  trade,  and  scores  of  other  transactions.  Such  acts  are 
jural,  but  not  lawful.  These  prohibitions,  however,  concern  the  validity  of 
particular  kinds  of  acts,  and  not  legal  acts  in  general  or  uniformly,  and 
therefore  need  be  referred  to  here  only  to  note  their  place  in  the  theory  of 
legal  acts. 

§  2407.  (h)  Terms  most  be  Definite ;  Terms  impUed  from  Conduct ;  Docu* 
ment  void  for  Uncertainty.  It  is  clear  that  the  terms  of  the  act  need  not 
be  in  express  words ;  the  terms  may  be  implied  from  conduct,  as  in  the 
case  of  the  commoner  contracts  of  service.  Usage  may  thus  by  implication 
furnish  the  terms,  —  subject  to  the  limitations  of  another  principle  {post, 
§  2440). 

When  express  words  are  employed,  they  must  be  in  themselves  definitely 
intelligible,  so  that  the  act  may  be  capable  of  enforcement  {antCy  §  2404,  pan 
(1),  6).  It  is  common  learning  that  a  deed  or  a  will  is  often  held  void  for 
uncertainty.  Lord  Bacon,  giving  his  classical  instance  of  a  grant  to  "  J.  D.  et 
J.  S.  et  heredHms,'*  calls  this  a  "  patent  ambiguity  ...  by  matter  within  the 
deed,"  such  as  "  shall  make  the  deed  void  for  uncertainty."  So,  too,  Mr. 
Elphinstone's  example,  "I  give  my  dog  Banger  to  my  nephew  John  or 
Thomas,"  ^  illustrates  the  same  kind  of  uncertainty.  A  blank,  an  illegible 
word,  an  unknown  language,  —  these  various  instances  show  how  an  act 
which  is  impossible  to  comprehend  and  therefore  to  enforce  cannot  be 
deemed  a  legal  act     This  doctrine  is  more  particularly  involved  in  dis- 

without  recording,  and  later  it  was  taken  from  the  principle  of  §  2443,  post,  and  not  allowed  to 
his  papers  without  his  knowledge  and  recorded  ;  exonerate  the  defendant), 
this  was  idlowed  to  be  shown  to  defeat  it).  ^  1900,  Southern  St.  R.  Adv.  Co.  v.  Mfff. 
Sometimes,  the  illustrations  of  this  principle,  Co.,  91  Md.  61,  46  Atl.  518  (instrument  of  aa- 
that  a  transaction  which  is  a  sham  is  without  vei-tising  contract,  allowed  to  be  shown  to  have 
the  sco^  of  legal  acts,  are  hard  to  distinguish  been  signed  merely  for  exhibition  to  other  ad- 
from  those  cases  where  the  transaction  is  in  sub-  vertisers  to  induce  them  to  pay  the  stated  rates  ; 
stance  a  legal  one  but  the  understanding  is  that  this  seems  unsound) ;  1856,  Conner  v.  Car- 
it  shall  be  merely  TvomiruU  ;  here,  in  e&ct,  one  penter,  28  Vt.  287,  240  (written  contract  of 
party  agrees  to  hold  the  other  party  harmless,  sale  and  hire  of  horses ;  that  it  was  **  under- 
and  this  involves  rather  the  rule  about  varying  stood  to  be  a  sham,  and  to  be  only  to  keep  ofif 
a  document's  terms  ;  these  cases  are  collected  the  creditors  of  the  plaintiff  from  attaching  the 
post,  §  2485,  but  the  following  will  serve  as  an  property,"  held  not  sufficient  to  permit  the 
example:  1896,  Gumz  v.  Giegling,  108  Mich,  party  **to  thus  escape  from  his  contract"); 
295,  66  N.  W.  48  (that  the  defendant  W.  in-  1898,  Grand  Isle  v.  Kinney,  70  id.  881,  41  Atl. 
dorsed  a  note  given  to  the  plaintiff  for  a  debt  of  130  (that  a  {>arty  was  not  to  pay  anything  under 
the  defendant  G.,  on  the  plain  tiff*s  representa-  .  a  contract  signed  to  deceive  the  State  engineer, 
tion  that  it  was  a  mere  matter  of  form,  to  induce  excluded). 

G.  to  pay,  and  that  no  claim  should  be  made  ^  Juridical  Soc.  Papers,  III,  266. 
upon  the  defendant  W. ;  treated  as  involving 
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tingmshing  it  from  the  interpretatioii  of  **  latent  ambiguities  "  (|Wi^,  §  2472) ; 
it  is  enough  here  to  notice  its  correct  place  in  the  theory  of  legal  acta.' 

So,  far,  then,  as  concerns  the  precise  terms  of  an  act,  they  will  be — if 
intelligible  —  whatever  the  actor  has  made  them.  There  are  no  other  re- 
quirements. When,  however,  the  terms  as  expressed  do  not  correspond  to 
the  terms  as  intended,  we  are  brought  to  the  other  question, — that  of 
Intention  {posi^  §  2415). 

§  2408.  {c)  Act  most  be  final ;  (1)  DeUveiTf  as  wpsXML  to  Deeds ;  Condi- 
tions Preoedent ;  Bsorowa.  A  legal  act  does  not  come  into  existence  as  such 
until  its  utterance  is  final  and  complete  (anU^  §  2404,  par.  (1)  c)}  All  trans- 
actions require  an  appreciable  lapse  of  time  for  their  fulfilment;  most  impor- 
tant transactions  in  writing  are  consummated  only  after  successive  inchoate 
acts  of  preparation,  drafting,  and  revision.  Moreover,  the  written  terms  may 
be  prepared  with  a  precision  which  leaves  nothing  to  alter  (as  it  turns 
out),  and  still  may  be  for  a  while  retained  for  reflection  or  submitted  for 
suggestion,  without  as  yet  any  final  adoption.  Until  some  finality  of  utter- 
ance takes  place,  there  is  no  legal  act  Whenever,  therefore,  certain  conduct 
or  writing  is  put  forward  against  a  party  as  his  purporting  act,  no  principle 
prevents  him  from  showing  that  there  never  was  a  consummation  of  the  act^ 

(1)  But  where  shall  the  line  be  drawn  ?  The  earlier  law  {ante,  §  2405) 
drew  the  line  formally  for  deeds  —  Le.  sealed  instruments — at  the  stage 
technically  known  as  *"  delivery."  The  mark  of  finaUty  was  the  delivery  of 
the  deed.  But  it  is  clear  that  there  can  be  no  fixed  and  invariable  mark  of 
finality ;  or,  in  the  older  phraseology,  what  amounts  to  a  delivery  depends 
upon  the  circumstances  of  the  case.  No  specific  manual  act  is  decisive.  On 
the  one  hand,  it  is  well  accepted  that  the  handing  of  the  deed  to  a  third 
person  is  not  necessarily  final ;  the  document  may  still  be  withdrawn,  or  (less 
correctly)  "  revoked."'  On  the  other  hand,  the  maJeer^s  retention  of  the  docu- 
ment does  not  necessarily  negative  the  act's  finality;  this,  too,  may  be 
deemed  unquestionable  law  since  Mr.  Justice  Blackburn's  masterly  exposi- 
tion.^   Again,  that  specific  variety  of  delivery  to  a  third  person  which  con- 


*  Mr.  Justice  Holmes*  classification  (Common 
Law,  810)  of  certain  contracts  nnder  this  head 
seems  doabtfal ;  "  suppose  that  A  agreed  to  buy 
and  B  to  sell  'these  oarrels  of  mackerel/  and 
that  the  barrels  turn  out  to  contain  salt ;  .  •  . 
the  promise  is  meaningless;  .  .  .  two  of  its 
essential  terms  are  repugnant,  and  their  union 
is  insensible."  On  the  contrary,  the  words  are 
in  themselves  certain  in  meaning ;  it  is  only  in 
tlieir  application  to  external  objects  that  they 
become  impossible,  and  the  question  is  not  as  to 
a  mistake  or  uncertainty  in  the  terms  of  the 
contract,  but  as  to  the  materiality  of  an  assump- 
tion of  fact  exterior  to  the  contract,  i.  e.  a  con- 
dition rendering  it  void  or  voidable,  and  falling 
under  the  principle  of  §  2423,  post, 

^  For  a  German  statement  of  the  theory,  see 
Schultze,  Urkundenbeweis  (cited  potty  §  2426), 
yp.  70,  88,  104. 

*  1866,  Wilde,  P.  J.,  in  Quardhouse  v.  Black- 
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bum,  L.  R.  1  P.  &  D.  109  ("The  truth  ia  that 
the  rules  excluding  parol  evidence  have  no  place 
in  any  inquiry  in  which  the  Court  has  not  got 
before  it  some  ascertained  paper  binding  and  of 
full  effect");  1871,  Dixon,  C.  J.,  in  Walker  v, 
Ebert,  29  Wis.  194,  197  ("It  must  always  be 
competent  for  the  party  proposed  to  be  charged 
upon  any  written  instrument  to  show  that  it  is 
not  his  instrument  or  obligation  "). 

'  Compare  the  following  cases:  1847,  Mer- 
rills 11.  Swift,  18  Conn.  257  ;  1813,  Maynaid 
V.  Maynard,  10  Mass.  456;  1849,  Blight  v, 
Schenck,  10  Pa.  285  ;  1857,  Cook  v.  Brown,  84 
N.  H.  460 ;  1901,  Fred  v,  Fred,  —  N.  J.  Eq. 
—  ,  50  Atl.  776.  The  case  of  an  escrow  is  one 
varietv  of  this  sort  of  delivery. 

«  Eng, :  1826,  Doe  v.  Knight,  5  B.  &  C. 
671  (the  question  "  whether  when  a  deed  is  duly 
signed  and  sealed  and  formally  delivend  with 
apt  words  of  delivery,  but  is  retained  by  tha 
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fiists  in  naming  a  condition  precedent  to  be  performed,  and  making  the  act 
final  except  for  the  happening  of  the  condition  —  the  nsual  meaning  of 
**  escrow  "  — ,  has  long  been  recognized  as  leaving  the  act  incomplete ;  ^  though 
here  it  may  well  be  that  the  document  cannot  be  withdrawn,  since  nothing  but 
the  condition  remains  to  complete  the  act^  A  conditional  delivery  in  escrow 
to  the  grantee,  however,  has  come  down  to  us  traditionally  as  a  complete  act, 
the  condition  being  deemed  vainJ  But  this  is  an  arbitrary  distinction ;  no 
reason  and  no  policy  justifies  it.  In  England,  the  older  rule,  as  handed  down 
in  Coke's  treatises,  has  for  more  than  two  generations  been  repudiated.^  In 
the  United  States,  it  has  been  generally  trenched  upon  so  far  as  to  recognize 
an  escrow  to  a  co-obligor  as  incomplete.^    In  other  respects,  it  is  maintained 


party  ezecating  it,  that  retention  will  obstnict 
the  operation  of  the  deed,"  was  answered  in  the 
negatire) ;  1856,  Gudgen  v,  Besset,  6  E.  &  B. 
986  (action  for  rent;  whether  indebitahis  as- 
sumpsit or  covenant  was  the  proper  action  de- 
|>enaed  on  whether  a  written  and  sealed  lease 
in  the  plaintiff's  possession  was  in  force ;  the 
understanding  hetween  the  parties  that  the  ten- 
ant should  go  into  possession  but  that  the  lease 
as  signed  and  sealed  and  nominally  delivered 
should  be  kept  by  the  lessor  till  the  payment  of 
a  certain  sum  of  money  was  held  to  nave  pre- 
vented the  operation  of  the  document) ;  1866, 
JCenos  V.  Wickham,  2  H.  L.  C.  296  (insurance 
policy,  signed  by  the  defendant-insurer,  but  left 
m  his  custody  according  to  trade  usage ;  held 
that  it  was  not  *' essential  that  the  deed  should 
be  given  out  of  the  defendant's  possession  in 
order  to  its  perfect  delivery  as  an  operative  in- 
strument"; Blackburn,  J.:  **No  particular 
technical  fonn  of  words  or  acts  \s  necessary  to 
render  an  instrument  the  deed  of  the  party 
sealing  it;  the  mere  affixing  the  seal  does  not 
vender  it  a  deed ;  but  as  soon  as  there  are  acts 
or  words  sufficient  to  show  that  it  is  intended 
by  the  party  to  be  executed  as  his  deed  pres- 
ently binding  on  him,  it  is  sufficient " ;  L.  C. 
Chelmsford :  "The  question  Ib  one  more  of  fact 
than  of  law  ") ;  Can. :  1899,  Z wicker  v.  Z wicker, 
31  N.  Sc.  833,  29  Can.  Sup.  527,  532  (following 
Lord  Blackburn,  in  Xenos  v.  Wickham) ;  U.  S.  : 
1861,  Stevens  v.  Hatch,  6  Minn.  64  (19) ;  1869, 
Fisher  v.  Hall,  41  N.  Y.  416. 

Distinguish  the  much-mooted  but  wholly 
separate  question  whether  the  grantee^s  a^sserU  is 
^necessary  for  the  passing  of  title :  1866,  Xenos 
V.  Wickham,  supra;  184/,  Merrills  t;.  Swift,  18 
Conn.  257  ;  1860,  Welch  v.  Sackett,  12  Wis. 
243  ;  1880,  Jones  v.  Swayze,  42  N.  J.  L.  279. 

Whether  delivery  is  necessary  for  the  giflf 
pledge^  or  sale  of  a  chattel  is  a  question,  not  of 
legal  acts  in  general,  but  of  the  requisites  of  a 
specific  kind  of  act. 

B  AnU,  §  2405. 


apply  except  where  the  deed's  delivery  is  made 
dependent  on  a  specific  condition ;  the  mere 
manual  handing  of  a  finished  writing  to  the 
grantee  does  not  of  itself  invoke  this  rule :  1898, 
Curry  v.  Oolbum,  99  Wis.  819,  74  N.  W.  778 
(that  a  deed  was  handed  to  the  grantee  to  take 
to  his  attorney  for  inspection,  allowed  to  be 
shown). 

*  Eng. :  1821,  Johnson  v.  Baker,  4  B.  & 
Aid.  440  (delivery  of  a  deed  of  covenant  b^  a 
debtor  to  a  creditor,  on  condition  of  obtaining 
other  creditors'  signatni-es,  held  invalid) ;  1829, 
Hudson  V.  Revett,  5  Bing.  368  (deeds  of  lease 
and  release  and  of  trust  tor  the  benefit  of  cred- 
itors, signed,  sealed,  and  delivered  by  the  debtor 
in  prison  to  the  creditors'  agent,  with  a  blank 
for  the  amount  of  a  certain  claim,  which  was 
afterwards  filled  in,  according  to  the  understand- 
ing, by  the  creditors'  agent ;  Best,  C.  J. :  "This 
position  about  delivery  as  an  escrow  is  merely  a 
technical  subtlety;  ...  I  decide  the  case  on 
this,  that  either  it  was  no  deed  at  all  until  the 
sums  were  written  in,  and  that  then  the  jury 
were  warranted  in  presumiag  a  delivery  to  make 
it  a  deed  ;  or,  if  it  were  a  deed,  it  was  delivered 
only  to  have  operation  from  the  time  that  those 
sums  were  written  in  which  were  to  give  it  all 
it^  effect") ;  1843,  Bowker  v.  Burdekin,  11  M. 
&  W.  128, 146  (conveyance  in  fraud  of  creditors, 
by  one  partner  to  take  effect  upon  the  execution 
by  the  other  two  partners  ;  Parke,  B. :  "I  take 
it  now  to  be  settled,  though  the  law  was  other- 
wise in  ancient  times,  as  appears  by  Sheppard's 
Touchstone,  that  in  order  to  constitute  the  de- 
livery of  a  writing  as  an  escrow,  it  is  not  neces- 
sary it  should  be  done  by  express  words,  but 
you  are  to  look  at  all  the  facts  attending  the 
execution ") ;  1856,  Gudgen  v.  Besset,  supra^ 
note  4  ;  1866,  Xenos  v.  Wickham,  supra,  note 
4 ;  1875,  Watkius  v.  Nash,  L.  R.  20  £a.  262 ; 
Can. :  1882,  Confederation  L.  Ass'n  v,  O'Don- 
nell,  10  Can.  Sup.  92  (policy  forwarded  to  the 
agent  on  conditions,  and  handed  by  him  to  the 
applicant  to  read,  without    countersi^ing  or 


*  Cases  cited  supra,  note  3.     As  to  the  time  of    exacting  the  conditions ;  held  not  valid  on  the 
an  escrow*s  taking  effect  by  relation,  see  thejol-     facts  ;  two  judges  diss.). 


lowing  opinions :  1809,  Belden  v.  Carter,  4  Day 
«6  ;  1841,  Foster  v.  Mansfield,  3  Mete.  412 ; 
1848,  Hall  V.  Harris,  5  Ired.  Eq.  303  ;  1860, 
Welch  V  Sackett,  12  Wis.  243. 

dnte,  §  2405.    This  technical  rule  does  not 

8383 


•  1808,  Pawling  v.  U.  S.,  4  Cr.  219,  222  (a 
bond  delivered  as  an  escrow  by  a  surety  to  the 
obligor,  conditioned  on  the  signatures  of  others, 
is  not  valid  if  the  condition  is  onperformed). 
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by  the  authority  of  the  older  decisions  in  most  jurisdictions.^^  But  it  is  being 
gradually  cut  away,  sometimes  by  subtly  re-casting  the  definition  of  a  de* 
livery  ;^^  and  the  solid  establishment  of  the  contrary  rule  {post,  §  2410)  for 
contracts  and  writings  in  general  {i.e.  other  than  sealed  instruments  —  bonds 
and  land-deeds)  will  ultimately  efface  this  last  tradition  of  formalism.^ 

There  is,  therefore,  no  invariable  mark  of  finality  for  a  deed,  —  whether  it 
be  the  act  of  writing,^  or  of  sealing,  or  of  manually  delivering,  or  of  publicly 
recording.^^  Subject  to  certain  usual  presumptions  of  conduct,  the  circum* 
stances  of  each  case  must  control.^^ 

§  2409.  Same :  (2)  Delivery,  as  applied  to  Negotiable  InatrnmentB.  The 
English  custom  of  merchants,  in  respect  to  the  rules  for  written  instruments^ 
represented  the  advanced  ideas  of  Mediterranean,  Flemish,  and  Hanseatic 
mercantile  law.  As  early  as  the  1200s  and  1300s,  when  the  common  law  of 
the  King's  courts  was  still  dealing  with  the  raw  material  of  the  more  primi* 
tive  Germanic  system  of  a  feudal,  pastoral,  and  agricultural  life,  the  mercantile 
notions  were  already  in  a  more  modem  stage,  and  furnished  some  of  the 
lessons  for  the  progress  of  the  former.^  Thus  it  happened  that  no  formal 
rule  about  delivery  or  escrow-delivery  found  a  place  in  the  law  of  n^otiable 
instruments,  when  that  law  came  into  the  ordinary  courts  for  recognition. 
In  particular,  for  the  acts  of  making,  drawirig,  or  excepting,  no  one  formal 
piece  of  conduct  has  been  deemed  invariably  necessary  or  decisive.^  So 
also,  for  the  act  of  indoTsernent,  a  manual  transfer  may,  on  the  one  hand,  be 
decisive  even  without  vnriting,^  while,  on  the  other  hand,  it  may  not  be  in  it- 

^  Cases  cited  in  Jones,  Beal  Property  (1896), 
§  1303. 

u  1888,  Price  v.  Hudson,  125  III.  284,  287, 
17  K.  £.  817  (Shope,  J. :  "  It  is  not  competent 
to  control  the  effect  of  a  deed  by  parol  evidence 
when  it  has  once  taken  effect  by  delivery  ;  bat 
it  is  always  competent  to  show  that  the  deed, 
although  in  the  grantee's  hands,  has  never  in 
fact  been  delivered ;  unless  the  grantor,  or  those 
claiming  under  him,  are  estopped  in  some  way 
from  asserting  the  non-delivery  of  the  deed  *') ; 
1896,  Stanley  v.  White,  160  id.  605,  48  N.  E. 
729  (a  deed  manually  placed  with  the  grantee, 
on  condition  that  it  should  not  take  effect  until 
all  the  heirs  of  M.  S.  si^ed  it,  would  be  inef- 
fective until  the  condition  was  fulfilled;  but 
where  the  mutually  understood  intention  was  to 
give  title  immediately  on  delivery,  subject  to 
the  condition  subsequent  that  other  heirs  should 
sign,  the  non-performance  of  the  condition  can- 
not be  set  up  to  defeat  the  absolute  terms  of  the 
deed.  Of  course,  a  eoTidition  subsequent  is  not 
effective :  post,  §§  2410,  2435. 

^  The  effectiveness  of  an  escrow  against  (me 
ignorant  of  ttu  condition  raises  the  question  of 
Intention  (post,  §  2420). 

^  For  the  case  of  a  blank,  to  be  filled  later, 
Bee  post,  S  2410. 

^  Even  rcffistration  or  recording  does  not  of 
itself  and  invariably  complete  the  act,  though  it 
is  of  course  a  strong  circumstance  of  presump- 
tion ;  compare  the  following  opinions :  1862, 
Deny  Bank  v.  Webster,  44  N.  H.  264 ;  1854, 


Mitchell  V.  Ryan,  3  Oh.  St  377 ;  1859,  Smith 
V.  South  Royalton  Bank,  82  Yt.  341. 

^  Whether  an  instrument  is  a  deed  or  a  wiU 
depends  upon  the  intent  of  the  maker  as  to  the 
time  of  its  operation ;  whether  this  intent  goes 
to  the  existence  of  the  instrument  and  therefore 
depends  on  conduct  of  the  maker  exterior  to  the 
instrument,  or  whether  it  is  a  part  of  the  termft 
of  the  grant  and  must  therefore  be  determined 
by  the  contents  of  the  instrument,  is  an  inter- 
esting question ;  the  former  view  is  accepted 
in  Pollock  V.  Glassell,  2  Gratt  439,  455  (1846)» 
in  a  useful  opinion  by  Baldwin,  J.,  coUectixig 
precedents. 

^  The  history  is  more  fully  noticed  post, 
§  2426. 

•  1822,  Bayley,  B.,  in  Cox  v,  Troy,  5  B.  & 
Aid.  474  (with  reference  to  the  completion  of  an 
acceptance,  "  I  have  no  difficulty  in  saying,  from 
principles  of  common  sense,  that  it  is  not  the 
mere  act  of  writing  on  the  bill,  but  the  com- 
munication of  what  is  so  written,  that  binds 
the  acceptor  '* ;  holding  void  a  bill  on  which  the 
drawee's  signature  had  been  placed  and  then 
erased  by  nim  before  return  to  the  payee's 
agent) ;  and  cases  cited  in  Ames'  Cases  on  Bills 
and  Notes,  I,  135,  note,  157-166,  207  ff. 

'  1861,  Uarrop  v.  Fisher,  10  0.  B.  N.  8.  196 
Clf  by  mistake,  accident,  or  fraud,  a  bill  has 
been  omitted  to  be  indorsed  upon  a  transfer, 
when  it  was  intended  that  it  should  be,  the 
party  may  be  compelled  by  a  court  of  eqoit  j 
to  inakethe  indorsement")^ 
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self  decisive,  even  when  coupled  with  the  writing.*  Furthermore,  a  manual 
delivery  to  a  third  person  on  a  condition  precedent  may  leave  the  instrument 
incomplete;^  and  the  doctrine  that  a  deed-escrow  to  the  grantee  is  binding, 
in  spite  of  the  condition  (ante,  §  2408),  never  found  any  orthodox  place  in 
this  part  of  the  law,^  though  in  some  jurisdictions  the  analogy  of  deeds  has 
naturally  been  given  recognition.^  For  purchasers  for  value  without  notice, 
the  principle  of  Intention  may  affect  these  results  ( post,  §  2420). 

§  2410.  Same:  (3)  DellTezy,  as  applied  to  Contracts  in  general;  Condi- 
tions Precedent  and  Snbseqaent;  Assent  of  Third  Persons;  Blanks;  Dates. 
Sealed  instruments  —  otherwise  known  as  deeds  —  were  the  chief  legal  docu- 
ments, in  the  earlier  history  of  our  legal  system,  and  for  a  long  time  the 
only  ones  whose  contents  were  indisputable.^  Other  writings  thus  came 
down  to  us  without  the  tradition  of  delivery  as  a  formal  and  arbitrary  mark 
of  the  finality  of  the  act.  It  has  therefore  long  been  well  understood,  for 
other  writings,  that  the  finality  of  the  writing  as  a  legal  act  depends  upon 
the  circumstances  of  each  case ;  that  it  may  be  left  to  depend  on  a  third 
person's  assent  or  upon  any  other  precedent  condition,  and,  in  particular, 
that  this  is  so  whether  the  writing  (or  escrow)  is  provisionally  handed  to  the 
grantee  himself  or  to  any  one  else.  The  case  of  Pym  v.  Campbell,  in  Eng- 
land,' is  commonly  taken  as  the  leading  one.    In  the  United  States,  the 


«  1836,  Brind  v.  Hampshire,  1  M.  &  W. 
365  (indorsement  is  effected,  *' either  by  the 
ac^tual  delivery  ...  or  by  some  binding  engage- 
meut");  1841,  Marston  v,  Allen,  8  id.  494 
(indorsement  followed  by  a  placing  in  the  cus- 
tody of  the  indorser's  agent,  not  sufficient). 

B  1875,  Ohipman  t;.  Tucker,  38  Wis.  43  (that 
a  note  was  debvered  to  a  third  person  with  an 
agreement  not  to  deliver  to  the  payee  unless  a 
certain  vote  of  mortgagors  took  place,  and  that 
the  custodian  delivered  it  without  such  a  vote, 
allowed  to  invalidate  the  note). 

*  Eng. :  1840,  Adams  v.  Jones,  12  A.  &  £. 
455  (bill  accepted  hj  the  defendant  for  F.  as 
myee,  and  indorsed  m  blank  and  delivered  by 
F.  to  the  plaintiff  as  agent  for  R.  only  ;  defend- 
ant's plea  denying  title  in  the  plaintiff,  held 
good) ;  1848,  BeU  v.  Ingestre,  12  Q.  B.  317 
(indorsement  of  bills  sent  by  mail  to  plaintiff, 
on  the  express  condition  that  certain  otner  bills 
should  be  returned  by  post,  but  they  were  not ; 
''they  were  delivered  to  them  as  mere  trus- 
tees**; *'on  a  plea  traversing  the  indorsement 
of  a  bill,  its  delivery  with  intent  to  transfer  an 
interest  is  put  in  issue  ") ;  U,  S. :  1899,  Bums 
&  S.  L.  Co.  V.  Dovle,  71  Conn.  742,  43  Atl.  483 
(acceptance  of  a  Sill  delivered  witii  the  condi- 
tion that  it  should  not  operate  until  a  cottage 
was  completed  and  money  became  due,  ad- 
mitted) ;  1899,  Mehlin  v.  Mutual  R.  F.  L. 
Ass'n,  2  Ind.  Terr.  396,  51  S.  W.  1063  (hand- 
ing of  a  note  to  payee's  a^ent,  to  be  delivered 
to  payee  on  certain  conditions  only  ;  allowed) ; 
1893,  Robertson  v.  Rowell,  158  Mass.  94,  32 
N.  E.  898  (agreement  to  leave  a  note  with 
pa^ee  as  incomplete  until  indorsement  by  a 
third  person ;  admitted) ;  1895,  McGormick  Co. 


V,  Faulkner,  7  S.  D.  368,  64  N.  W.  163  (con- 
dition enforced  that  notes  should  not  become 
operative  till  signed  by  a  third  person) ;  1894, 
Burke  v,  Dulaney,  153  U.  S.  228,  234,  14  Sup. 
816  (admitting  proof  of  an  agreement  that  a 
note  was  left  in  the  payee's  hands  **  to  become 
an  absolute  obligation  of  the  maker  in  the  event 
of  his  electing,  upon  examination  or  investiga- 
tion, to  take  the  stipulated  interest  in  the  prop- 
erty in  question  "). 

"^  1877,  Stewart  v.  Anderson,  59  Ind.  375 ; 
and  cases  cited  pro  and  con  in  Ames'  Cases  on 
Bills  and  Notes,  II,  99,  note. 

The  question  whether  a  conditicntU  aceq>tanee 
is  valid  (i.  e,  an  acceptance,  final  as  such,  but 
expressly  subject  to  the  contingency  of  a  condi- 
Hon  9ubseq\Jbeni)  is  a  different  one ;  see  Ames' 
Cases  on  Bills  and  Notes,  II,  152-154. 

*  Post.,  §  2426. 

•  1856,  Pym  v.  Campbell,  6  E.  &  B.  870 
(purchase  of  an  invention ;  a  writing  formally 
complete  and  signed,  and  delivered  to  plaintin, 
was  offered  by  the  plaintiff;  the  defendant  was 
allowed  to  show  tnat,  upon  a  meeting  of  all 
persons  concerned  except  A.,  *Mt  was  then  pro- 
posed that,  as  the  parties  were  all  present,  and 
might  find  it  troublesome  to  meet  again,  an 
agreement  should  then  be  drawn  up  and  signed, 
wnich,  if  A.  approved  of  the  invention,  should 
be  the  agreement,  but,  if  A.  did  not  approve, 
should  not  be  one ;  A.  did  not  approve  of  the 
invention  when  he  saw  it "  ;  Erie,  J. :  *'  If  it  be 
proved  that  in  fact  the  paper  was  signed  with 
the  express  intention  that  it  should  not  be  an 
agreement,  the  other  party  cannot  fix  it  as  an 
agreement  upon  those  signing.  The  distinction 
in  point  of  law  is  that  evidence  to  vary  the 
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doctrine  is  not  only  completely  accepted,'  bat  has  even  been  applied  to 
sealed  instruments  other  than  deeds  of  land  ^  in  jurisdictions  still  bound  by 
precedent  to  the  older  rule  for  deeds  {ante,  §  2408).  The  only  opportunity 
for  doubt  arises,  not  from  any  question  as  to  the  correct  theory,  but  from  the 
difficulty  of  distinguishing  in  practical  application  the  present  principle  and 
that  other  one  {post,  §  2435),  also  a  part  of  the  parol  evidence  rule,  which 
denies  validity  to  any  oral  part  of  an  act  when  the  act  has  been  reduced 
completely  to  writing.  By  the  other  principle,  a  condition  sviaequeiU^  which 
of  course  forms  a  part  of  the  act  which  it  qualifies,  must  be  contained  in  the 
writing,  in  order  to  be  enforced,  and  an  oral  one  is  therefore  ineffective. 
But  by  the  present  principle,  the  act  is  not  an  act  until  the  final  moment 


tenns  of  an  agreement  in  writing  is  not  admis- 
sible, but  evidence  to  show  tliat  there  is  not  an 
agreement  at  aU  is  admissible  ") ;  1856,  DaWs 
V.  Jones,  17  G.  6.  625  (agreement  for  a  lease, 
allowed  to  be  invalidated  by  the  fact  that  by 
agreement  no  obligation  was  to  arise  until  re- 
pairs had  been  completed  and  then  a  date 
inserted  in  the  instrument) ;  1861,  Wallis  v. 
Littell,  11  C.  B.  N.  8.  369  (similar  ruling  for 
agreement  of  assignment  of  a  lease,  conditioned 
on  the  landlord's  assent ;  Erie,  C.  J.;  **\t  is  in 
analog  with  the  delivery  of  a  deed  as  an  escrow ; 
it  neither  varies  nor  contradicts  the  writing, 
but  suspends  the  commencement  of  the  obliga- 
tion ") ;  1897,  Pattle  v.  Hornibrook,  1  Ch.  25 
(allowing  proof  that  the  plaintiff  signed  a  lease 
as  lessee,  and  subsequently  the  defendant  signed 
it,  but  handed  it  to  his  solicitor  and  told  him 
'*  not  to  complete  "  until  two  additional  persons 
signed  as  responsible  lessees). 

'  1899,  Hurlburt  t;.  Dusenbery,  26  Colo. 
240,  57  Pac.  860  (agreement  not  to  be  effective 
until  a  third  person  advanced  money,  admitted) ; 
1896,  Stanley  v.  White,  160  111.  605,  43  N.  E. 
729  (cited  anU,  §  2408) ;  1902,  Sutton  o.  Grie- 
bel,  118  la.  78,  91  N.  W.  825  (agreement  of 
subscription  ;  an  agreement  that  the  defendant 
might  withdraw,  if  he  substituted  another  sub- 
scriber, before  the  meeting  of  the  subscribers  for 
final  arrangement,  allowed  to  be  shown) ;  1881, 
Wilson  V.  Powers,  131  Mass.  539  (document  by 
the  payee  of  a  note,  purporting  to  extend  time 
to  the  maker,  and  thus  to  discharge  the  sureties, 
allowed  to  be  shown  to  have  been  delivered  to 
the  maker  with  a  condition  to  become  binding 
only  upon  assent  of  the  sureties) ;  1902,  Nichols 
v.  Hosenfeld,  181  id.  525,  63  N.  £.  1063  (effect 
of  a  temporary  custody  of  finished  documents 
before  final  delivery,  discussed) ;  1897,  Cleve- 
land Ref.  Co.  V.  Dunning,  115  Mich.  238,  78 
N.  W.  239  (that  an  order  was  given  condition- 
ally on  the  consent  of  a  third  person  which  was 
not  given,  allowed) ;  1900,  Ada  Dairv  Ass'n  v. 
Hears,  123  id.  470,  82  N.  W.  258  (tLat  a  con- 
tract was  signed,  but  not  to  be  binding  until 
the  signer  had  seen  a  third  person  and  verified 
a  statement  of  the  promisee's  a^nt,  admitted) ; 
1873,  Benton  v.  Martin,  52  N.  Y.  570,  578 
(general  principle  stated,  in  a  clear  opinion  by 
Folger,  J.) ;  1894,  Blewitt  v,  Boorum,  142  id. 
857,  87  N.  £.  119  (the  present  doctrine  and 


that  of  deeds,  distinguished) ;  1898,  Kelly  v, 
Oliver,  113  N.  C.  442,  18  S.  E.  698  (that  an 
agreement  signed  by  defendant  was  not  to  bind 
until  the  plaintiff  had  procured  twenty  other 
signatures,  admissible) ;  1895,  Manufacturers' 
Fum.  Co.  r.  Kremer,  7  S.  D.  463,  64  N.  W. 
528  (contract  delivered  to  the  promisee  on  con- 
dition that  it  should  not  be  binding  till  other 
signatures  were  obtained) ;  1888,  Ware  v.  Allen, 
128  U.  S.  590,  595,  9  Sup.  174  (contract  to  pay 
money;  the  fact  that  ** before  the  paper  was 
signed  or  agreed  upon,  it  was  distinctly  under- 
stood that  it  was  to  be  of  no  effect,  unless  upon 
consultation  with  H.  or  A.  or  both  of  them  the 
defendants  were  assured  that  the  proceeding  was 
lawful,"  and  that  H.  and  A.  were  consulted  and 
did  not  assure  them  but  declined  to  approve, 
held  to  invalidate  the  instrument) ;  1898,  Tug 
B.  C.  &  S.  Ck).  V.  Brigel,  30  C.  C.  A.  415,  86 
Fed.  818  (that  an  agreement  should  not  be 
binding  until  approved  by  the  signer's  attorney, 
admissible) ;  1901,  Reiner  v.  Crawford,  23  Wash. 
669,  63  Pac.  516  (contract  to  sell  stock,  deliv- 
ered on  condition  that  the  seller's  agent  at  S. 
had  not  sold  it  before  the  buyer's  arrival  at 
S.  ;  condition  allowed  to  be  shown) ;  1897,  Gil- 
man  V,  Gross,  97  Wis.  224,  72  N.  W.  885 
(stock  subscription;  agreement  that  it  should 
not  be  binding  till  a  certain  number  subscribed, 
admissible). 

Curiou^y,  the  only  Court  that  insists  on 
adopting  here,  for  writings  in  general,  the  anal- 
ogy of  the  old  escrow-rule  for  deeds  is  a  Court 
which  had  already  repudiated  that  rule  {antt, 
§  2409,  infra,  note  4)  for  notes  and  bonds : 
1903,  Findley  v.  Means,  —  Ark.  — ,  73  8.  W. 
101. 

I  *  1893,  State  v.  Wallis,  57  Ark.  64,  78,  20 
S.  W.  811  (agreement  that  a  bond  should  not 
bind  until  another  person  sifnied,  admitted) ; 
1894,  Blewitt  v.  Boorum,  142  N.  Y.  857,  87 
N.  £.  119  (contract  under  seal,  delivered  not  to 
be  binding  till  the  plaintiff  had  acquired  the 
interest  of  a  third  person  ;  admitted,  distinguish- 
ing between  this  and  the  special  prohibition  of 
escrow  of  deeds  to  the  grantee). 

The  principle  seems  also  to  be  generally 
accepted  for  insurance  policies:  1897,  Joyce, 
Insurance,  I,  §§  90-102  ;  and  cases  citod  caUe^ 
§  2408. 
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appointed,  and  that  moment  may  by  the  parties  be  made  to  depend  upon 
some  future  event,  which  thus  becomes  a  condition  precedent  to  the  legal 
existence  of  the  act  Theoretically,  these  two  things  are  entirely  distinct, 
but  in  particular  negotiations  it  may  become  difficult  to  determine  judicially 
which  of  them  the  parties  were  providing  for.  In  such  cases,  opposite  re* 
suits  may  turn  upon  an  apparently  trifling  difference  of  phrase.^ 

It  follows,  from  the  present  principle,  that  a  writing  signed  and  delivered, 
but  left  with  a  blank  part,  may  or  may  not  be  final,  according  to  circum- 
stances ;  and  that  whether  the  filling  up  of  the  blank  by  a  third  person  com- 
pletes the  instrument  and  makes  it  effective  depends  upon  whether  this 
circumstance  was  agreed  upon  beforehand  as  the  decisive  one.^  It  also  fol- 
lows that  the  date  of  a  document's  execution  may  be  established  by  proving 
the  actual  time  of  the  conduct,  regardless  of  any  statement  of  date  contained 
in  the  writing;^  because  the  time  of  finality  of  the  utterance,  as  a  legal  act. 
is  something  essentially  independent  of  and  exterior  to  the  writing  itself.  It 
may  also  be  suggested  that  the  much-mooted  questions,  in  the  specific  field 
of  contracts,  whether  the  acceptance  of  a  contractual  offer,^  or  the  revocation 
of  such  an  offer,^  must  be  communicated,  are  dependent  <(in  part,  at  least) 
upon  this  principle  that  the  finality  of  an  act  varies  according  to  circumstances 
and  cannot  be  prejudged  by  any  invariable  test. 

§  2411.  Same :  (4)  Publication,  as  applied  to  "Wills.  The  formal  rule  of 
delivery  was  never  applied  to  wills,  —  partly,  no  doubt,  because  their  history 
was  distinct  from  that  of  other  written  acts,  and  partly  because  the  notion 
of  delivery  does  not  naturally  suggest  itself  for  unilateral  acts.  Yet  the 
element  of  finality  of  utterance  must  somehow  be  marked,  and  the  term 
^  publication  "  came  to  be  used  for  that  purpose.  But  this  test,  concededly, 
was  flexible.  Apart  from  the  statutory  formality  of  attestation,  no  arbitrary 
or  uniform  mark  of  finality  was  ever  fixed  upon  in  the  law  of  wills.  Thus, 
for  all  wills  between  the  statute  of  Henry  VIII  (1540)  and  the  statute  of 
Charles  II  (1678),  and  for  wills  of  personalty  from  the  latter  date  until  the 


*  The  cases  of  doubt  are  placed  post^  §  2435. 
Compare  the  instructive  case  of  Stanley  v. 
White,  160  111.  605,  43  N.  E.  729,  cited  ante, 
i  2408. 

*  1829,  Hudson  v.  Revett,  5  Bing.  368  (a 
deed  may  be  prepared  leaving  a  blank,  and  pre- 
scribinff  this  to  be  filled  by  a  specified  person, 
and  will  then  have  effect  irom  the  time  when 
the  blank  is  filled  in ;  quoted  ante,  §  2408). 
The  following  ruling  is  therefore  unsound :  1811, 
Weeks  v.  Maillardet,  14  East  568  (contract  to 
sell  certain  machinery  "as  per  schedule  an- 
nexed " ;  the  parties  signed,  sealed,  and  deliv- 
ered duplicate  originals,  lacking  any  schedule, 
and  separated ;  held,  that  a  schedule  afterwards 
written  in  by  one  G.  P.,  a  subscribing  witness, 
in  accordance  with  the  understanding  and  ex- 
pectation of  the  parties,  was  no  part  of  the 
deed). 

T  1804,  Hall  V.  Oazenove,  4  East  477,  482 
(date  of  delivery) ;  1866,  Reffell  v.  Reffell,  L.  R. 
1  P.  &  D.  139  (a  will's  date  of  1855,  shown  to 


be  a  mistake  for  1865 ;  thus  effecting  a  revo- 
cation of  a  will  of  1858);  1898,  Lambe  v. 
Manning,  171  111.  612,  49  N.  E.  509  (date  of 
execution  of  undated  paper  attached  to  a  deed) ; 
1892,  Saunders  v.  Blythe,  112  Mo.  1,  6,  20 
a  W.  319  (deed);  1893,  Vaughan  v.  Parker, 
112  N.  C.  96,  100,  16  S.  E.  908  (deed) ;  1895, 
Moore  v.  Smead,  89  Wis.  558,  62  N.  W.  426 
(deed). 

*  1879,  Household  F.  &  C.  A.  Ins.  Co.  v. 
Grant,  L.  R.  4  Ezch.  D.  216 ;  1857,  Hallock 
».  Ins.  Co.,  26  N.  J.  L.  268;  1871,  White  ». 
Corlies,  40  N.  Y.  467  ("  A  mental  determination 
not  indicated  by  speech,  or  put  in  course  of 
indication  by  act  to  the  other  party,  is  not  an 
acceptance  which  will  bind  the  other ;  nor  does 
an  act  which  in  itself  is  no  indication  of  an 
acceptance  become  such  because  accompanied  by 
an  unevinced  mental  determination  "). 

•  1880,  Byrne  v.  Van  Tienhoven,  L.  R.  6 
C.  P.  D.  344  ;  1887,  Coleman  v,  Applegarth,  68 
Md.  21,  11  AtL  284. 
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statute  of  Victoria  in  England  (1837)  and  the  corresponding  statutes  in  the 
United  States,  the  problem  constantly  arose  whether  a  particular  testamentary 
writing  had  been  finally  acted  upon  by  the  decedent ;  and  this  question  de- 
pended entirely  upon  the  circumstances.^  But  under  the  statutory  solemnity 
of  attestation  (post,  §§  2421,  2456)  this  question  practically  disappeared;  for 
the  attestation  serves  as  an  unquestionable  mark  of  finality.' 


2.    Intent  and  Mistake,  as  applied  to  Subject^  Terme,  and  DeliTery,  of 

an  Act. 

§  2413.  Intent  and  Mistake,  In  general ;  Modem  Test  of  Reasonable  Con- 
eequences,  applied  to  Bzpreased  Intent.  The  elements  of  an  act,  in  them- 
selves considered,  being  its  subject,  its  terms,  and  its  final  utterance  (ante, 
§  2404,  par.  1),  it  is  obvious  that  these  must  all  be  preceded  and  brought 
into  being  by  some  sort  of  volition  or  intent.^  The  result,  however,  that  is 
thus  brought  into  outward  being  does  not  always  correspond  with  the  in- 
ward intent;  and  the  problem  thus  arises  (antCt  §  2404,  par.  2)  how  far 
either  the  expression  or  the  intent  shall  be  treated  as  legally  paramount  the 
one  to  the  other.  The  primitive  law  (ante,  §  2405)  looked  only  at  the  expres- 
sion. Juristic  speculation  of  the  metaphysical  sort  tended  in  modern  times 
at  first  to  regard  the  intent  as  vital  But  in  truth  neither  can  be  exclusively 
the  standard ;  it  is  a  question  of  adjusting  the  due  relation  between  the  two ; 
and  this  is  the  trend  of  the  last  half-century  in  law  and  in  juristic  thought. 

In  order  to  solve  the  problem,  it  is  indispensable  that  the  different  possible 
meanings  of  the  words  "intent"  or  *'  intention  "  be  kept  apart,  and  that  the 
distinction  between  "  volition  "  and  "  intention,"  in  the  proper  sense  of  the 
words,  be  established : 

Circa  1832,  Mr.  John  Austin,  Jurisprudence,  Campbell's  ed.,  Sect.  XYIII,  XIX,  §§  602- 
617:  "  In  order  that  we  may  settle  the  import  of  the  term  'intention,'  it  is  necessary  to 
settle  the  import  of  the  term  '  will.'  For,  although  an  intention  is  not  a  volition,  they 
are  inseparably  connected.  .  .  .  These  expre&sions,  and  others  of  the  same  import, 
merely  signify  this :  Certain  movements  of  our  bodies  follow  invariably  and  immediately 
our  wishes  or  desires  for  those  same  movements.  .  .  .  For  example :  If  I  wish  that  my 
arm  should  rise,  the  desired  movement  of  my  arm  immediately  follows  my  wish.  There 
is  nothing  to  which  I  resort,  nothing  which  I  wish,  as  a  mean  or  instrument  wherewith 
to  attain  my  purpose.    But  if  I  wish  to  lift  the  book  which  is  now  lying  before  me,  I 


^  1814,  Nichols  v.  Nichols,  2  Phillim.  180 
(a  paper  drawn  merely  as  an  example  of  concise- 
nesH  in  testamentary  language  was  held  not  to 
be  a  will)  ;  1853,  Boling  t;.  Boling,  22  Ala.  826 
(certain  unfinished  papers,  held  not  a  will  of 
personalty;  "the  final  action,  the  settled  pur- 
pose of  mind  to  pass  his  property,  did  not  then 
exist "  ;  here  the  paper  was  olographic,  but  un- 
dated and  unsigned). 

•  Temp.  Geo.  II,  circa  1730,  Allen  v.  Hill, 
Gilbert  257,  261  (''The  design  [of  the  statute 
requiring  attestation]  was  t^t  the  will  may 
appear  to  be  compleat,  and  not  a  prejMiration 
only  ;  for  by  taking  the  names  of  the  witnesses 


to  his  paper,  the  testator  has  shown  that  he  has 
compleated  his  will "). 

^  1568,   Brett  v.  Rigdon,   Plowd.  340,  343 
("The  making  of  a  testament  consists  of  three 

Sarts,  as  do  all  other  human  acts  which  are 
one  with  discretion  [i.  e.  sound  mind],  viz., 
inception,  progression,  and  consummation.  .  .  . 
But  there  is  one  same  thing  annexed  to  each  of 
these  parts,  and  that  is  the  intent  of  the  party, 
for  eveiy  one  who  does  any  act  with  discretion 
has  an  intent  in  the  inception  of  it,  .  .  .  and 
in  the  progression  and  conaummation  of  it  the 
same  intent  also  subsists;  so  that  one  same 
intent  runs  through  all  the  parts  and  continues 
in  the  doing  of  them  "). 
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wish  certain  moyements  of  my  bodily  organs,  and  I  employ  these  as  a  mean  or  instru- 
ment for  the  accomplishment  of  my  ultimate  end.  .  .  .  Our  desires  of  those  bodily 
morements  which  immediately  follow  our  desires  of  them,  are  therefore  the  only  objects 
which  can  be  styled  volitions.  And  as  these  are  the  only  volitions,  so  are  the  bodily 
movements,  by  which  they  are  immediately  followed,  the  only  acts  or  actions  properly  so 
called.  .  .  .  Most  of  the  names  which  seem  to  be  names  of  acts,  are  names  of  acts  coupled 
with  certain  of  their  consequences.  For  example :  If  I  kill  you  with  a  gun  or  pistol,  I 
shoot  you.  And  the  long  train  of  incidents  which  are  denoted  by  that  brief  expression, 
are  considered  (or  spoken  of)  as  if  they  constituted  an  act,  perpetrated  by  me.  In  trmth, 
the  only  parts  of  the  train  which  are  my  act  or  acts,  are  the  muscular  motions  by  which 
I  raise  the  weapon,  point  it  at  your  head  or  body  and  pull  the  trigger.  These  I  will. 
The  contact  of  the  flint  and  steel,  the  ignition  of  the  powder,  the  flight  of  the  ball 
towards  your  body,  the  wound  and  subsequent  death,  with  the  numberless  incidents  in- 
cluded in  these,  are  consequences  of  the  act  which  I  will.  I  will  not  those  consequences, 
although  I  may  intend  them.  But  in  common  language  the  words  *  will '  and  *  intend '  are 
often  confounded.  ...  To  desire  the  act  is  to  will  it .  To  expect  any  of  its  consequences 
is  to  intend  those  consequences.  The  act  itself  is  intended  as  well  as  willed.  For  every 
Tolition  is  accompanied  by  an  expectation  or  belief  that  the  bodily  movement  will  im- 
mediately follow  the  wish.  And  hence  (no  doubt)  the  frequent  confusion  of  will  and  in- 
tention. Feeling  that  will  implies  intention,  numerous  writers  upon  jurisprudence  (and 
Mr.  Bentham  amongst  the  number)  employ  *  will '  and  '  intention '  as  synonymous  or 
equivalent  terms.     They  forget  that  intention  does  not  imply  will." 

It  may  be  assumed,  then,  that  there  must  at  least  be  a  volition  of  some 
sort  preceding  every  legal  act.  But  it  is  also  apparent  that  the  act,  as  ex- 
pressed and  apprehensible  to  the  world  at  large,  or  to  the  other  party  in  par- 
ticular, may  not  he  such  an  act  as  was  intended.  In  those  cases,  then, 
where  a  volition  was  exercised,  but  the  outward  consequences  were  not  pro- 
duced according  to  intention,  are  we  to  say  that  because  there  was  a  volition, 
the  person  is  necessarily  to  be  fixed  with  all  the  consequences,  of  whatever 
sort  they  be  ?  Or  are  we  to  say  that,  because  there  was  no  intention  of  cer- 
tain consequences,  the  person  is  necessarily  not  to  be  fixed  with  them  ?  We 
are  to  accept  neither  solution  in  this  absolute  form.  The  latter  solution  is 
not  fair  to  the  community  dealing  with  the  person.  The  former  solution 
is  not  fair  to  the  person  himself.  No  practical  system  of  law  could  be  content 
with  either,  applied  in  rigid  uniformity.  The  established  doctrine  of  tortious 
responsibility  suggests  an  analogy  and  provides  a  solution.  We  are  to  fix 
the  person  with  such  expressed  consequences  as  are  the  reasonable  result  of 
his  volition.  In  other  words,  t?ie  act  as  legally  effective  will  be  determined^ 
in  respect  to  the  three  elements  of  svhject^  terms^  and  finality^  by  that  expression 
of  it  which  results^  to  the  other  person  in  the  transaction^  as  the  consequence^ 
reasonably  to  have  been  anticipated  under  all  the  circumstances^  of  the  volition 
of  the  actor.  This  avoids  on  the  one  hand  the  impracticality  of  the  merely 
external  standard,  so  far  as  it  would  have  held  the  person  liable  for  an  ap« 
parent  act  which  was  not  the  reasonable  consequence  of  his  conduct ;  and,-on 
the  other  hand,  it  avoids  the  impracticality  of  the  merely  internal  standard, 
BO  far  as  it  would  have  exonerated  the  person  from  an  unintended  consequence 
which  he  ought  to  have  foreseen  and  might  have  avoided.  In  short,  it  adapts, 
to  the  general  doctrine  of  legal  acts,  the  test  of  negligence^  i,  e.  responsibility 
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Testing  on  a  volition  having  consequences  which  ought  reasonably  to  have 
been  foreseen. 

Such,  without  doubt,  is  the  general  principle  of  the  modem  law.  Whatever 
may  happen  to  be  said,  here  and  there,  broadly  declaring  an  actual  and  pre- 
cise  intent  either  to  be  necessary  or  to  be  immaterial,  nevertheless,  whenever 
the  precise  problem  is  presented,  modem  judicial  good  sense  has  usually 
accepted  this  median  rule,  for  all  sorts  of  legal  acts:' 


1886,  Professor  T.  E,  Holland,  JvaispnOence,  Med.,  99:  •«  It  was  Isid  down  by  Sftngnj 
that,  in  order  to  the  prodoction  of  s  juristic  act,  the  will  and  its  ezpreenon  must  be  in 
correspondence.  ThiB  riew  is  in  accordance  with  the  prima  fade  interpretation  of  most 
of  the  relcTant  passages  in  the  Roman  lawyers,  and  is  still  predominant  in  Germany,  bat 
certainly  cannot  be  accepted  as  nniversally  tme.  An  inyestigation  into  the  correspond- 
ence between  the  inner  will  and  its  outward  manifestations  is  in  most  eases  impossible^ 
and  where  possible  is  in  many  cases  undesirable.  ...  Is  it  the  case  that  a  contract  is  not 
entered  into  unless  the  will  of  the  parties  are  really  at  one  ?  Must  there  be,  as  Sarigny 
pats  it, '  a  union  of  seyeral  wills  to  a  single,  whole,  and  undirided  will  ? '  Or  should  w» 
not  rather  say  that  here,  more  eyen  than  elsewhere,  the  law  looks,  not  at  the  will  itself 
but  at  the  will  as  Toluntarily  manifested  ?  When  the  law  enforces  contracts,  it  does  so 
to  preyent  disappointment  of  well-founded  expectations,  which,  though  they  usually  arise^ 
from  expressions  truly  representing  intention,  yet  may  occasionally  arise  otherwise.  K, 
for  instance,  one  of  the  parties  to  a  contract  enters  into  it,  and  induces  the  other  party  to> 
enter  into  it,  resolved  all  the  while  not  to  perform  his  part  onder  it,  the  contract  will 
sarely  be  good  neyertheless.  Not  only  will  the  dishonest  contractor  be  unable  to  set  up 
his  original  dishonest  intent  as  an  excuse  for  non-performance,  but  should  he,  from  any 
change  of  circumstances,  become  desirous  of  enforcing  the  agreement  against  the  other 
party,  the  latter  will  never  be  heard  to  establish,  even  were  he  in  a  position  to  do  so  by 
irrefragable  proof,  that  at  the  time  when  the  agreement  was  made  the  parties  to  it  were 
not  really  of  one  mind.  .  .  .  The  language  of  systems  of  positive  law  upon  the  point  is 
generally  ambiguous,  nor  is  this  to  be  wondered  at.  The  question  is  practically  a  new 
one.  The  process  of  giving  effect  to  the  free  acts  of  the  parties  to  a  contract,  rather 
than  to  the  fact  that  certain  rigidly  defined  formalities  have  been  complied  with,  has 
lasted  so  long  that  legal  speculation  has  only  recently  begun  to  analyse  the  free  act 
itself  into  its  two  factors  of  an  inner  will  and  an  outward  expression,  and  to  assign  to 
one  or  to  the  other  a  dominant  place  in  the  theory  of  contract.  Just  as  the  Romans 
used,  without  analysing  them,  the  terms  '  velle,'  *  cansennu,*  *  senUrUia,'  so  the  modem 
Codes,  though  some  appear  to  look  rather  to  the  inner  will,  others  rather  to  its  out- 
ward expression,  as  a  rule  employ  language  which  is  capable  of  being  interpreted  in 
either  direction:  The  same  may  be  said  of  the  English  cases.  In  these  one  constantly 
meets  with  such  phrases  as  '  between  him  and  them  there  was  no  consensus  of  mind,*^ 
*  with  him  they  never  intended  to  deal ';  but  one  also  meets  with  much  that  supports  tho 
view  of  the  question  which  we  venture  to  hope  may  ultimately  commend  itself  to  the 
Courts  as  being  at  once  the  most  logical  and  the  most  favourable  to  the  interests  of 
commerce.  ...  In  other  words : '  the  legal  meaning  of  such  acts  on  the  part  of  one 
man  as  induce  another  to  enter  into  a  contract  with  him,  is  not  what  the  former  really 
intended,  nor  what  the  latter  really  supposed  the  former  to  intend,  but  what  a  ^reasonablo 
man,'  t.  e.  a  judge  or  jury,  would  put  upon  such  acts.  This  luminous  principle  at  once 
sweeps  away  the  ingenious  speculations  of  several  generations  of  moralists,  while  it  renders 
needless  long  lists  of  subtle  distinctions  which  have  been  drawn  from  decided  cases." 

*  For  tortious  respoDBibility,  its  phrasing  was         *  This  principle  is  here  put  forward  by  tha 
first  broadly  given  in  the  epoch-making  hwk  of    learned  author  for  contmcts  only. 
Mr.  Justice  Holmes,  The  Common  Law  (pp.  110, 
161). 
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1869,  PoOoek,  C.  B.,  in  Cornish  v.  Abington,  4  H.  &  N.  549,  556  :  "  The  word  *  wil- 
folly,'  in  the  mle  as  laid  down  in  Pickard  v.  Sears,  means  nothing  more  than '  volnntarily.' 
Lord  Wensleydale,  perceiving  that  the  word  *  wilfully '  tnight  be  read  as  opposed  not 
merely  to  '  inyoluntarpy  ^  but  to  *  nnintentionally,'  showed  that  if  the  representation  waa 
made  Tolantarily,  though  the  effect  on  the  mind  of  the  hearer  was  produced  uninten* 
tionally,  the  same  result  would  follow.  If  a  party  uses  language  which,  in  the  ordinary 
course  of  business  and  the  general  sense  in  which  words  are  understood,  conveys  a  cer- 
tain meaning,  he  cannot  afterwards  say  he  is  not  bound  if  another,  so  understanding  it, 
has  acted  upon  it.  If  any  person,  by  a  oonrse  of  conduct,  or  by  actual  expressions,  so 
conducts  himself  that  another  may  reasonably  infer  the  existence  of  an  agreement  or  li- 
cense, whether  the  party  intends  that  he  should  do  so  or  not,  it  has  the  effect  that  the 
party  using  that  language,  or  who  has  so  conducted  himself,  cannot  afterwards  gainsay 
the  reasonable  inference  to  be  drawn  from  his  words  or  conduct." 

1871,  Blackburn,  J.,  in  Smith  v.  Hughes,  L.  R.  6  Q.  B.  597,  607:  "  I  apprehend  that  if 
one  of  the  parties  intends  to  make  a  contract  on  one  set  of  terms,  and  the  other  intends 
to  make  a  contract  on  another  set  of  terms,  or  as  it  is  sometimes  expressed,  if  the  parties 
are  not  ad  idenij  there  is  no  contract,  unless  the  circumstances  are  such  as  to  preclude  one 
of  the  parties  from  denying  that  he  has  agreed  to  the  terms  of  the  other.  The  rule  of 
law  is  that  stated  in  Freeman  t;.  Cooke. ^  If,  whatever  a  man's  real  intention  may  be,  he 
00  conducts  himself  that  a  reasonable  man  would  believe  that  he  was  assenting  to  the 
terms  proposed  by  the  other  party,  and  that  other  party  upon  that  belief  enters  into  the 
contract  with  him,  the  man  thus  conducting  himself  would  be  equally  bound  as  if  he  had 
intended  to  agree  to  the  other  party's  terms." 

1840,  Denman^  L.  C.  J.,  in  Trueman  v.  Loder,  11  A.  &  E.  588  (action  on  a  contract  of 
sale  in  the  name  of  one  Higginbotham )  the  plaintiff  was  allowed  to  show  that  H.,  though 
carrying  on  business  in  his  own  name,  had  been  held  out  by  the  defendant  as  his  agent, 
so  that  the  business  was  virtually  the  defendant's,  done  in  H.'s  name) :  **  Some  cases  were 
quoted  in  which  the  question  whether  an  agent  or  a  partner  bound  himself  only,  or  his 
principal  or  firm,  has  been  held  to  depend  on  his  intention  to  deal  for  himself  or  for  the 
principal  or  partnership.  But  on  examining  all  those  cases,  it  will  be  found  that  the  con- 
tracting party  was  carrying  on  two  different  concerns,  one  for  himself,  the  other  for  his 
principal  or  his  firm.  The  world  would  know  him  in  two  different  characters ;  and  each 
party  dealing  with  him  was  bound  to  inquire  in  which  he  appeared  on  any  particular 
occasion.  But  here  is  the  case  of  one  exclusively  an  agent  for  another,  and  in  that 
light  only  regarded  by  the  customer.  Having  full  authority  so  to  represent  himself, 
he  forms  the  design  in  his  own  mind  to  divert  one  of  his  numerous  contracts  from  its 
expected  destination  to  some  purpose  of  his  own.  But  that  design  cannot  operate  to  oust 
the  opposite  party  of  those  rights  against  the  principal,  which  both  the  principal  and  agent 
had  by  their  conduct  concurred  in  persuading  him  that  he  possessed.  Suppose  a  landed 
proprietor  to  send  his  steward  habitually  to  the  neighboring  fairs  and  markets  to  make 
sales  and  purchases  for  him  in  matters  connected  with  the  management  of  his  estate ;  that 
the  steward  makes  all  these  contracts  in  his  own  name,  but  that  he  is  universally  known 
to  have  no  land  of  his  own,  and  to  be  acting  solely  for  his  employer,  by  his  direction  and 
on  his  credit ;  could  his  intention  to  make  himself  the  owner  of  articles  bought  on  one 
particular  occasion  in  the  course  of  the  same  dealing  deprive  the  vendor  of  his  recourse 
against  the  master  ?    Certainly  not." 

1884,  EllioU,  J.,  in  Indianapolis  v.  Kingsbury,  101  Ind.  201,  218 :  **  We  fully  agree  with 
counsel  for  the  appellees  that  an  essential  element  of  dedication  is  the  intent  of  the  owner 
to  devote  his  land  to  a  public  purpose,  and  we  unhesitatingly  affirm  that  without  such  an 
intention  it  is  impossible  that  there  should  be  a  valid  dedication.  But  the  intention  to 
which  Courts  give  heed  is  not  an  intention  hidden  in  the  mind  of  the  landowner,  but 
an  intention  manifested  by  his  acts.    It  is  the  intention  which  finds  expression  in  con- 

«  2  Exch.  663. 
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duet^  and  not  that  which  is  secreted  in  the  heart  of  the  owner,  that  the  law  r^ards. 
Acts  indicate  the  intention,  and  npon  the  intention  cleariy  expressed  bj  open  acts  and 
Tisible  oondact  the  public  and  individual  citizens  may  act  Nor  is  it  to  mere  secret  agree- 
ments or  arrangements  unknown  to  public  officers  and  to  parchasers  of  lots  that  Courts 
are  to  look.  What  they  do  look  to,  and  what  good  conscience  and  fair  dealing  require 
they  should  regard,  is  the  conduct  of  the  landowner ;  that  is  open  to  the  scmtiny  and 
knowledge  of  the  community  and  its  members."  * 

The  foregoing  principle,  it  will  be  noticed,  throws  useful  light  on  the  time* 
honored  but  misused  distinction  between  void  acts  and  voidable  sets.  The 
voidne$$  of  an  act  (or,  more  correctly,  of  conduct  which  has  never  become  a 
legal  act)  is  seen  to  be  a  quality  purely  relative,  i  e.  an  instrument  may  be 
void,  as  against  the  grantee  or  payee,  yet  valid  as  against  the  indorsee  or  the 
grantee's  grantee.  It  may  even  be  valid  as  against  one  of  two  grantees, 
though  void  as  against  the  other,  or  valid  for  one  clause  and  void  for  the  next, 
—  consequences  thoroughly  accepted  in  the  modern  judicial  rulings  (post, 
§§  2415-2420,  pasHm).  The  conception,  so  often  met  with,  that  voidness, 
when  conceded  for  one  person,  necessarily  involves  voidness  in  the  absolute 
sense,  i.  e.  for  every  other  person,^  is  therefore  unfounded  and  unpractical, 
since  the  test  of  reasonable  consequences  will  differ  for  different  persons 
affected  by  the  conduct 

As  a  part  of  the  same  erroneous  conception,  the  relative  quality  of  an  act, 
as  valid  for  one  person  while  invalid  for  another,  has  been  associated  exclu- 
sively with  the  term  voidable.  But  this  is  the  confounding  of  two  separate 
ideas  in  the  same  term.  A  voidable  act  is  one  which  may  be  annulled  at  the 
actor's  option  {post,  §  2423),  but  is  valid  till  annulled ;  while  a  void  act  is  of 
itself  null,  and  requires  no  further  act  exercising  an  option,  —  the  practical 
differences  being,  first,  that  the  voidable  act  remains  valid  if  the  option  is 

*  The  following  opinions  farther  illuBtrate  extra  dama^  for  dishonor  of  a  bill  drawn  in 

thU  principle :  1898,  Fox  v.  R.  Co.,  70  Conn.  1,  Pennsylrania  upon  a  foreign  drawee,  the  defend- 

38  Atl.  871  (transfer  of  bonds ;  the  transferor  aut  was  held  liable  npon  a  bill  bearing  the 

was  not  allowed  to  be   asked,  *'Was  it  yonr  word   "Philadelphia"  bat  actually  completed 

intention  to  convey  the  coupons?"   because  it  by  the  defendant's  partner  in  England;    **it 

culled  for  "  the  actual,  secret,  unmanifested  in-  bore  the  dress  of  a  bill  of  exchange  drawn  in 

tention  of  H.,  which  under  the  circumstances  Pennsylrania,    and,    upon   the   principle   that 

was  of  no  lef;al  significance ;  the  real  question  every  one  is  presumed  to  intend  to  produce  all 

was  as  to  his  manifested  intention,   and  this  the  consequences  to  which  his  acts  naturally  and 

could   be  ascertained   only  from   the  contract,  necessarily  tend,  the  presumption  is  that  the 

read  in  the  light  of  the  circumstances  under  defendants  intended  tnat  the  purchasers  should 

which  it  was  made  ")  ;  1880,  Stoddard  v.  Ham,  receive  it  under  the  belief  that  it  was  a  bill 

129  Mass.  883  (the  plaintiff  sold  eoods  to  L.,  drawn  in  Philadelphia").     For  the  state  of  iu- 

believing  without  good  ground   that   he   was  ristic  opinion  in  Germany,  see  Der  Irrtiium  bei 

only  agent  for  the  defendant,  and  the  defendant  nichtigen  Vertriigen,  Rudolf  Leouhard,  Berlin, 

(tought  the  goods  from  L.  ;  the  defendant  was  1882,  passim;   and  the  references  in  Holland, 

h'ld  not  liable  ;    "a  party  cannot  escape  the  Jurisprudence,  Sd  ed.,  c.  8,  p.  101,  note  1. 
natural  and  reasonable  interpretation  which  must  *  E,  g, :    1824,  Parker,  C.  J.,  in  Somes  v. 

i>e  put  on  what  he  says  and  does,  by  showing  Brewer,  2  Pick.  184, 191 :  *' Between  the  grantor 

thrit  his  words  were  used  and  his  acts  done  and  the  grantee  in  such  cases,  the  technical  dif- 

with  a  different  and  undisclosed  intention");  ference  between  '  void '  and  '  voidable '  is  wholly 

181^3,  Hobbs  V.  Massasoit  W.  Co.,  158  id.  194,  immaterial.     Whatever  may  be  avoided  may  in 

33  X.  E.  495  (''the  general  principle  that  con-  good  sense,  to  this  purpose,  be  called  void.  .  .  . 

duct   which    Imports    acceptance   or  assent  is  JDut  in  regard  to  the  consequences  to  third  per- 

acceptance  or  assent  in  the  view  of  the  law,  sons  the  distinction  is  highly  important,  because 

whatever  may  have  been  the  actual  state  of  mind  nothing  can  be  founded  upon  a  deed  which  is 

of  the  party"  ;  per  Holmes,  J.) ;  1854,  Lennig  absolutely  void  ;  whereas  ^om  those  which  ar« 

V,  Balaton,  28  ra.  187  (under  a  statute  giving  only  voidable  fair  titles  may  flow." 
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never  exercised,  and,  secondly,  that  its  invalidity  must  be  pleaded  afi&rma- 
tivelyJ  Now  the  relative  quality  —  i.  e.  of  afifecting  one  person  though  not 
another  —  is  concededly  true  of  voidable  acts.  But  that  it  is  not  their  in- 
herent mark  may  be  perceived  from  two  circumstances ;  on  the  one  hand, 
that  a  voidable  act  may  continue  to  be  voidable  in  the  hands  of  a  third  per- 
son, so  far  as  he  is  a  transferee  with  notice  {i.  e,  the  voidability,  like  the 
voidness,  may  absolutely  affect  the  act  under  certain  circumstances),  and,  on 
the  other  hand,  that  some  acts  ordinarily  voidable  are  by  modern  doctrine 
(e.  g,  the  contracts  of  a  lunatic  ^  valid  for  even  the  immediate  promisee,  if  he 
did  not  and  could  not  know  of  the  avoiding  circumstance. 

The  result  is,  then,  that  the  distinction  between  relative  and  absolute 
validity  must  be  separated  from  the  idea  of  voidness  and  voidableness.  The 
only  place  for  the  former  contrast  is  between  acts  permitted  and  acts  pro- 
hibited by  public  policy  (^ante,  §  2414).  So  long  as  an  act  does  not  fall 
within  the  classes  absolutely  prohibited  and  made  null,  its  validity  is  always 
relative,  depending  on  the  foregoing  principle  of  reasonable  consequences  as 
governing  intent. 

The  application  of  that  principle  is  now  to  be  examined.  It  comes  to  be 
applied  under  each  of  the  three  elements  (ante,  §  2404)  of  a  legal  act,  namely, 
(^A)  its  subject,  (B)  its  terms,  and  (C)  its  finality. 

§  2414.  (A)  Jural  Subject  of  an  Act ;  Secret  Intent  not  to  be  Bound. 
The  result  of  the  foregoing  principle,  as  applied  to  the  requirement  that  an 
act.  must  be  jural  in  its  subject  (ante,  §§  2404,  par.  (1),  a,  §  2406)  is  plain. 
When  the  first  party  has  so  conducted  himself  that  the  natural  outward  im- 
port of  his  act  is  a  legal  transaction,  it  is  immaterial  what  his  own  actual 
intent  was,  —  whether  to  jest,  or  to  do  a  charity,  or  otherwise  to  be  without 
legal  consequences.  This  rule  has  been  applied  to  marriage  ceremonies,  to 
household  services,  and  to  a  variety  of  transactions.^ 

In  the  other  aspect  (ante,  §  2406),  however,  in  what  concerns  the  prohibi- 
tions of  public  policy  against  transactions  of  certain  kinds,  making  them 
void,  this  is  obviously  independent  of  the  will  of  the  parties.    They  cannot 


T  1765,  Zotich  V,  Parsons,  3  Barr.  1794, 1805 
(L.  0.  J.  Mansfield:  "An  infant,  or  they  who 
stand  in  his  place,  cannot  plead  '  Tion  estfactuTn ' 
and  give  the  infancy  in  evidence  ;  but  they  must 
plead  the  infancy  specially,  to  avoid  the  deed"). 

*  1892,  Imperial  Loan  Co.  v.  Stone,  1  Q.  B. 
599  ;  Harriman,  Contracts,  §  409. 

*  Eng. :  1727,  Oslwrn  v.  Gu/s  Hospital,  2  Str. 
728  (services  as  a  friend,  not  as  a  broker,  in 
transacting  stock  affairs) ;  1813,  Taylor  v.  Brewer, 
1  M.  &  S.  290  (a  promise  that  *'  such  remunera- 
tion shall  be  made  as  shall  be  deemed  right "  ; 
this  was  held  '*  merely  an  engagement  of  honor," 
**  throwing  the  plaintiff  upon  the  mercy  "  of  the 
defendant) ;  U.  S, :  1876,  Day  v.  Caton,  119 
Mass.  518  (''The  circumstances  of  each  case 
would  necessarily  determine  whether  silence, 
with  a  knowledge  that  another  was  doing  valu- 
able work  for  his  benefit  and  with  the  expecta- 
tion of  payment^  indicated  that  consent  which 


would  give  rise  to  a  contract") ;  1863,  Keller 
V.  Holderman,  11  Mich.  248  (check  for  an  old 
watch,  given  as  a  jest) ;  1870,  McClui^  v,  Terrv, 
31  N.  J.  Eq.  225,  227  (marriage  in  jest) ;  1851, 
Perkins  v.  Hersey,  1  R.  I.  493  (*'  It  is  not  neces- 
sary for  you  to  consider  that  there  was  an  ex- 
press promise  made  and  accepted  in  terms ;  but 
if  his  conduct  was  such  as  to  induce  her  to 
believe  that  he  intended  to  marry  her,  and  she 
acted  upon  that' belief,  .  .  .  that  will  raise  a 
promise  ) ;  1890,  Henderson  Bridge  Co.  v.  Mc- 
Grath,  134  U.  8.  260,  275,  10  Sup.  730  (an 
assurance  to  "do  what  was  right  ") ;  1845, 
Andrus  v.  Foster,  17  Vt.  556  (household  services 
of  a  child  ;  '*  it  is  incumbent  upon  her  to  show 
that  at  the  time  it  was  expected  by  both  parties 
that  she  should  receive  such  compensation,  or  that 
the  circumstances  under  which  the  services  were 
performed  were  such  that  such  expectation  was 
reasonable  and  natural "). 
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be  allowed  to  control  or  evade  the  prohibition  in  any  manner;  hence,  the 
nature  of  the  transaction,  as  being  usurious  or  the  like,  may  always  be 
shown,  and  the  parol  evidence  rule  interposes*  no  obstacle.' 

§  2415.  (B)  Terms  of  an  Act;  (a)  Signing  a  Completed  Document  hy 
Mistake;  (1)  Individual  Mistake  not  known  to  or  induced  by  the  Second 
Party.  In  applying  the  general  principle  (ante,  §  2413)  to  the  second  ele- 
ment of  an  act,  namely,  its  terms  or  contents  (ante,  §  2404,  par.  1,  b),  the 
doctrine  of  reasonable  consequences  calls  for  several  important  distinctions 
in  order  to  solve  the  various  forms  of  practical  problems.  In  the  first  place, 
a  distinction  may  arise  between  negotiable  instruments  and  other  documents, 
for  in  the  former  a  new  person,  entering  posterior  to  the  original  circum- 
stances, may  by  the  law  acquire  original  rights ;  and  thus  the  rule  may  have 
a  different  result  according  as  the  second  party  is  the  immediate  or  the  sub- 
sequent holder  of  the  instrument  Furthermore,  specific  kinds  of  contracts 
are  in  experience  often  accompanied  by  inattention  or  by  imposition  —  such  as 
bills  of  lading  and  insurance  policies  — ,  and  the  principle  of  reasonableness 
may  be  affected  by  this  feature  of  practical  life.  In  the  second  place,  and 
running  through  all  kinds  of  legal  acts,  a  distinction  is  necessary  (based  on 
the  principle  of  reasonable  consequences)  between  individual  and  mutual 
mistake  (i.  e.  by  one  party  alone  and  by  both  parties),  and  also  between  uni' 
lateral  mistakes  which  are  known  to  the  second  party  and  those  which  are 
not  known  to  hiuL  In  the  third  place,  a  distinction  is  necessary  between 
signing  a  specific  and  complete  document  under  mistake  as  to  its  actual  terms, 
and  signing  a  paper  which  is  blank  or  unfinished  or  is  capable  of  being  al- 
tered. These  various  distinctions  are  to  be  noted  separately  under  each 
head. 

(a)  Signing  a  Completed  Document  by  Mistake;  (1)  Individtml  Mistake, 
'not  known  to  or  induced  by  the  Second  Party,  Where  a  legal  act  is  executed 
by  signing  a  specific  and  complete  document,  the  second  party  has  a  right  to 
treat  the  signed  contents  as  representing  the  terms  of  the  act.  The  principle 
of  reasonable  consequences  plainly  requires  this  result  That  the  signer  did 
not  intend  to  execute  such  terms  is  immaterial ;  and  whether  the  lack  of  in- 
tent was  due  to  a  failure  to  read  it  over,  or  to  some  other  cause,  is  imma- 
terial. In  other  words,  his  individual  innocent  mistake  or  deliberate  secret 
dissent  cannot  be  shown.     Such  may  be  taken  to  be  the  general  rule.^    As 


■  1767,  Collins  v.  Blantem,  2  Wils.  847 
(usury) ;  1781,  Lowe  v.  Waller,  2  Doug.  736 
(usury) ;  and  cases  cited  in  Ames'  Cases  on  Bills 
and  Notes,  I,  400,  note,  416,  note,  464,  note, 
674,  note. 

*  Eng. :  1860,  Lewis  w.  R.  Co.,  5  H.  &  N. 
867  (Pollock,  C.  B.,  sanctioned  a  ruling  "that 
if  a  person'  signs  a  contract  [without  reading], 
and  will  not  venture  to  deny  that  he  was  aware 
it  was  a  contract,  and  that  he  saw  the  'con- 
ditions,' and  there  is  no  evidence  to  detract 
from  the  apparent  result,  he  is  bound  by  it ") ; 
U,  S. :  1008,  Oeoi^a  Med.  Co.  v.  Hvman  & 
Co.,  117  Ga.  851,  45  S.  E.  288  ("that  igno- 


ranee  [of  the  contents]  was  due  to  his  own  neg^ 
ligence") ;  1884,  Black  v,  R.  Co.,  Ill  IlL  851, 
858  ("  When  a  party  of  mature  years  and  sound 
mind,  being  able  to  read  and  write,  without  any 
imposition  or  artifice  to  throw  him  off  his 
guard,  deliberately  signs  a  written  agreement 
without  informing  himself  as  to  the  nature  of 
its  contents,  he  vdll  nevertheless  be  bound " ; 
whether  here  the  plaintiff  was  misled  by  th» 
defendant's  representations  that  a  release  of  lia- 
bility was  a  free  pass,  held  a  question  of  fact) ; 
1894,  State  National  Bank  v.  Butler,  149  id. 
575,  36  N.  £.  1005  (defendant  held  liable  a» 
partner,  to  the  payee  of  a  partnership  note,  th* 
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exceptions  to  this  rule,  there  may  be  two  classes  of  cases.  1.  Where  a  docu- 
ment was  drafted  and  prepared  by  the  second  party,  and  contains  also  parts 
which  physically  constitute  virtually  a  separate  document  and  are  not  in* 
eluded  in  the  scope  of  the  first  party's  signature,  it  may  be  proper,  in  order  to 
protect  against  imposition,  to  exonerate  him,  if  he  misunderstood  the  extent 
of  the  terms  to  which  his  signature  apparently  applied.  This  may  be  the 
case  for  an  insurance  application?  2.  Where  a  person  is  illiterate,  or  blind, 
or  ignorant  of  the  alien  language  of  the  document,  his  case,  again,  is  to  be 
tested  by  the  doctrine  of  reasonable  consequences  as  applied  to  the  circum- 
stances. In  other  words,  he  is  of  course  not  bound  as  against  the  second 
party  if  that  party  himself  misrepresented  the  contents  (post,  §  2416),  nor  is 
he  bound  against  a  transferee  of  a  chose  in  action,  who  can  be  in  no  better 
position ;  but  if  the  instrument  is  negotiable,  and  has  come  to  the  hands  of  a 
honajide  holder  for  value,  then  the  signer  is  liable  if  under  the  circumstances 
he  had  not  taken  proper  precaution  to  ascertain  the  contents,  t.  e,  if  he  was 
negligent.' 

evidence  that  the  contents  of  the  instniment 
were  known  to  the  BubBcriber,  and  that  it  is  his 
act,  and  hence  that  the  burden  is  upon  those 
who  assert  the  contrary  ") ;  1903,  Gwaltney  v. 
Provident  S.  L.  Assur.  Ck>.,  182  N.  C.  925,  44 
S.  E.  659  (insurance  policy  handed  to  the  in- 
sured on  the  street ;  failure  to  read,  allowed  to 
be  shown).  Tlie  following  opinion  collects  nu- 
merous cases :  1902,  Bostwick  v.  Ins.  Co.,  116 
Wis.  392,  89  N.  W.  588,  92  N.  W.  246  (insur- 
ance  policy  signed  without  reading). 

*  The  earlier  rule,  as  laid  down  in  Thorough- 
good's  Case  {ante,  §  2405),  seems  to  have  made  it 
a  formal  test  whether  the  illiterate  demanded  a 
reading  and  obtained  a  false  one  ;  but  the  mod- 
em rule  is  more  flexible :  JBng, :  1869,  Foster  t;. 
Mackinnon,  L.  R.  4  C.  P.  704  (when  a  docu- 
ment is  falsely  read  over  to  a  blind  or  illiterate 
person,  '*  then,  at  least  if  there  be  no  negli- 
gence, the  signature  so  obtained  is  of  no 
force ") ;  U,  S. :  1871,  Puffer  v.  Smith,  57  HI. 
527  (similar  to  Walker  v.  Ebert,  Wis.,  iw/ra) ; 
1896,  Green  v,  Wilkie,  98  la.  74,  66  N.  W.  1046 
(note  signed  by  an  illiterate  person  on  false  rep- 
resentations that  it  was  a  note  of  an  entirely 
different  .tenor  from  the  one  agreed,  held  invalid 
in  the  hands  of  a  bona  Jide  holder  for  value ; 
**  the  rule  we  apply  is  not  the  usual  one  in  which 
innocent  holders  of  negotiable  paper  are  pro- 
tected against  fraud  in  uie  inception  of  a  note  ; 
in  such  cases  there  is  a  note,  but  the  bona  fides 
of  it  is  questioned ;  in  this  case  the  note  has 
never  existed  in  the  sense  of  the  minds  of  the 
parties  meeting,  and  there  is  no  negligence  to 
render  the  defendant  liable  on  other  grounds  ") ; 
1881,  Trembly  v.  Ricard,  180  Mass.  259  ("The 
fact  that  the  plaintiff  was  an  unlettered  person, 
who  could  not  read  and  write,  is  of  controlling 
importance ;  .  .  .  a  party  who  ia  ignorant  of 
the  contents  of  a  written  instrument,  from  in- 
ability to  read,  who  signs  it  without  intending 
to,  and  who  is  chargeable  with  no  negligence  in 
not  ascertaining  the  character  of  it,  is  no  more 
bound  than  if  it  were  a  forgery") ;  1903,  New 


partnership  a^^reement  having  been  signed  by  the 
defendant  in  ignorance  of  its  contents  and  in  re- 
liance upon  the  statements  of  her  l^rother,  who 
was  a  partner) ;  1903,  Johnson  v,  Richandson, 
67  Kan.  521,  73  Pac.  113  (release  of  liability  for 
ini'uries) ;  1858,  Diman  v.  R.  Co.,  5  R.  I.  130 
<the  defendant,  being  solicited  to  increase  or 
renew  his  subscription  to  stock  of  the  plaintiff 
railroad  company,  having  formerlv  been  a  sub- 
scriber to  10  shares  of  a  total  value  of  $1000, 
took  the  subscription-book  from  the  agent,  in- 
tending to  renew  his  old  subscription,  and  wrote 
20  shares  and  $2000,  and  handed  the  book 
to  the  agent ;  on  later  discovering  hiB  mistake, 
the  subscription  as  written  was  held  binding ; 
''grant  that  he  designed,  and  at  the  time  ex- 
pressed his  design,  of  renewing  only  his  old 
subscription,  .  .  .  and  permitt^  his  hand  to 
write  what  his  will  did  not  direct,"  yet  this 
'*  necessarily  imported,  in  such  a  personal  act, 
negligence  or  carelessness  on  his  part ") ;  1896, 
Coates  V,  Early,  46  S.  C.  220,  24  S.  E.  305  (the 
plaintiff  sent  the  defendant  a  sample  card  of 
needles  containing  25,  and  a  blank  order  for 
"needle  cards";  the  defendant  filled  out  an 
order  for  five  thousand  needle  cards  ;  held,  that 
the  defendant  could  not  show  that  he  thou£[ht 
that  he  was  ordering  five  thousand  needles,  in- 
stead of  five  thousand  cards  of  needles). 

For  individual  mistake  as  a  bar  to  specific 
performance,  see  post,  %  2417. 

s  1895,  Yoch  V,  Ins.  Co.,  Ill  Cal.  503,  44 
Pac.  189  (application  for  insurance,  containing 
the  words  "less  than  15  rooms,"  and  signed  by 
the  insured  ;  the  insured  was  allowed  to  testify 
that  he  did  not  read  the  application  nor  know 
that  the  words  were  there ;  the  ordinary  rule 
was  held  not  to  apply  where  "  the  instrument 
contains  no  words  of  obligation  and  the  clause 
invoked  by  the  signer  does  not  purport  to  be  a 
statement  by  him  or  in  answer  to  a  question  put 
to  him") ;  1875,  Hartford  L.  Ins.  Co.  v.  Qray, 
80  111.  28,  31  (insurance  application ;  the  sig- 
nature being  proved,  "it  affords  prima  facie 
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Where  the  docament  has  been  not  siffned,  bat  merely  taken  into  pnaasum 
— 2tM  a  bill  of  lading  or  a  notice — ,  it  is  less  easv  to  fix  upon  a  definite  test. 
For  formal  bills  of  lading,  there  is  a  tendency  to  hiy  down  a  general  rule  that 
the  shipper's  acceptance  of  the  manual  custody  of  the  document  from  the 
carrier  is  conclusive;^  though  even  here  it  is  in  Illinois  alwa^  left  to  the 
jury  as  a  question  of  fact  in  each  case.*  But  for  tiekeU,  receipts,  and  notices, 
the  circumstances  of  each  case  are  usually  investigated  (as  a  question  of 
law,  however),  and  the  decision  turns  upon  varying  oonsftderations  of  good 
sense  and  experience.* 

§  2416.  Same :  (a)  Sisnina  a  Completed  Doeoment ;  (2)  Indfridoal  llletake 
known  to  or  induced  by  the  Second  Party.  Where  the  party's  error  as  to 
the  contents  of  his  signed  document  is  kjiotcn  to  the  second  party,  the  first 
party  may,  of  course,  by  the  general  principle  (ante,  §  2413),  insist  upon  the 
terms  as  supposed  by  him,  because  these  are  identical  with  those  which  he 
appeared  to  the  second  party  to  be  intending  to  utter.  In  other  words,  the 
actual  and  therefore  the  reasonable  consequence  of  his  volition  to  express 
himself  in  certain  terms  was  precisely  what  the  second  party  understood  to 
be  that  expression.  1.  The  ordinary  instance  is  that  of  fraudulent  mis- 
representations  of  the   document's  terms  by  the  second  party  ;^  and,  in 


York  C.  4  H.  R.  R.  Co.  v.  Difendaffer,  — 
C.  C.  A.  — ,  125  Fed.  893  (contract  signed  by 
an  illiterate  perMo,  without  seeking  ezpTanation 
from  the  other  party  or  from  third  penoDB,  held 
Modiog) ;  1871,  Walker  v,  Ebert,  29  Wis.  194. 
196  ("  the  party  whose  signature  to  such  paper 
is  obtained  by  fraud  as  to  the  character  of  the 
paper  itself,  who  is  ignorant  of  such  character 
and  has  no  intention  of  signing  it,  and  who  is 
guilty  of  no  negligence  in  affiziog  his  signature 
or  in  not  ascertaining  the  character  of  the  instru- 
ment, is  no  more  bound  by  it  than  if  it  were  a 
total  forgery,  the  signature  included"). 

*  1868,  Grace  v,  Adams,  100  Mass.  605  (a 
eonnignor  of  a  package  held  to  assent  to  the 
terms  of  a  bill  of  lading  taken  by  him  without 
HMyling  ;  '*  it  was  his  duty  to  read  it ;  the  law 
presumes,  in  the  absence  of  fraud  or  imposition, 
that  he  did  read  it,  or  was  otherwise  informed  of 
its  contents  and  was  willing  to  assent  to  its 
tenns  without  reading  it ;  ...  the  defendants 
have  a  right  to  this  protection,  and  are  not  to  be 
depriveil  of  it  by  the  wilful  or  negligent  omission 
of  the  plaiutiff  to  read  the  paper  '). 

*  In  Illinois,  the  mere  acceptance  of  the  bill 
of  lading,  or  even  the  reading  of  it,  is  treated  as 
per  ae  inconclusive :  1873,  Anchor  Line  v.  Dater, 
68  111.  369  ("  the  shipper  had  no  alternative 
but  an  acceptance  of  it,  and  his  assent  to  its 
conditions  cannot  be  inferred  from  that  fact 
alone ")  ;  1895,  Chicago  k  Alton  R.  Co.  v. 
Davis,  159  id.  53,  42  N.  £.  382 ;  1893,  Wabash 
R.  Uo.  V,  Harris,  55  111.  App.  159,  162  (**It 
was  necessary  to  show  that  he  accepted  it  with  a 
full  understanding  on  bis  part  of  the  condition 
or  limitation,  and  actually  intemled  to  assent  to 
it ;  an<l  these  wore  questions  for  the  jury  "). 

*  1848,  Rice  v.  Mfg.  Co.,  2  Cush.  80(regula. 


tions  for  mill  hands,  given  to  an  applving  em- 
ployee, who  thereupon  went  to  work  ;  held  that 
the  plaintiff  was  bound  "if  she  had  read  the 
regulations,  or  if  she  had  received  from  th* 
operatives  in  the  mill  or  from  other  sources 
general  information  as  to  their  contents,  and  was 
content  to  waive  further  inquiry") ;  1891,  Fon- 
seca  V.  Cunard  S.  Co.,  153  Mass.  553,  27  N.  E. 
665  (the  plaintiff  held  to  have  assented  to  the 
conditions  of  a  passenger  ticket,  printed  on  two' 
large  quarto  lisges,  received  by  him  but  not 
signed  nor  read,  the  cireumstanoes  being  such 
that  "  the  passenger  taking  it  should  have  nn- 
dentood  that  it  was  a  contract  containing  stipu- 
lations " ;  the  case  of  a  check  or  pasteboard 
ticket  distinguished,  because  it  does*  not  "  pur- 
port to  be  a  contract ") ;  1870,  Blossom  v,  Dodd, 
48  N.  Y.  264  (a  passenger  held  not  to  have  as- 
sented to  terms  printed  in  small  type  on  the  face 
of  a  baggage  receipt  given  to  him  at  a  time  and 
place  which  made  it  illegible  and  given  without 
oral  notice  of  its  tenor). 

^  1896,  Bank  of  Guntereville  o.  Webb,  108 
Ala.  132,  19  So.  14  (as  between  the  parties,  a 
deposit-slip  signed  without  reading,  upon  the 
faith  of  misrepresentations  by  the  otner  party  as 
to  the  contents,  is  not  binding) ;  1879,  Kilmer 
V,  Smith,  77  N.  Y.  226  (conveyance  containing 
an  undertaking  to  pay  a  mortgage  debt ;  the 
parties  not  having  orally  underetood  this  as 
a  term,  and  the  defendant  having  inserted  it 
deliberately  with  the  intent  of  deceiving  the 
plaintiff,  though  the  plaintiff  signed  it  without 
noticing  the  clause,  the  clause  was  struck  out)  ; 
1881,  Albany  C.  S.  Instit.  v.  Bnrdick,  87  id.  40 
(facts  and  niling  similar  to  Kilmer  v.  Smith, 
supra). 
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particular,  a  false  reading  to  a  person  illiterate,  blind,  or  alien.^  Where  the 
instrument  is  negotiable,  and  a  bona  fide  holder  later  receives  it,  the  question 
becomes  one  of  negligence  at  large,  i.  e,  whether,  with  reference  to  the  possi- 
ble consequences  to  people  in  general  of  signing  documents,  the  person  sign- 
ing used  such  caution  as  was  reasonable ;  and  this  principle  will  be  the  same 
for  illiterate'  as  for  literate*  persons,  though  the  decision  of  it  might  be 
different  in  the  two  cases.  2.  Where  the  first  party's  error  is  merely  known 
to  the  second  party,  wUhout  fravdulent  means  by  the  latter,  the  result  is  still 
the  same,  for  the  latter  cannot  claim  that  the  first  party's  expressed  words 
were  reasonably  so  accepted  by  him ;  ^  the  only  difference  ought  to  be  that  in 
this  case  the  first  party  should  be  satisfied  with  having  the  document  re- 
formed, while  in  the  case  of  fraud  he  ought  to  be  entitled  to  repudiate  the 
entire  transaction,  by  way  of  penalty  upon  the  trickster.  3.  Where  the 
first  party's  error  was  not  known  to  the  second  party,  but  was  induced  by 
the  lattcT^s  own  conduct,  here  also  the  first  party  may  not  be  bound ;  for  in 
such  casd  it  may  well  be  that  the  terms  actually  expressed  did  not  come  to 
be  expressed  as  the  natural  consequence  of  the  first  party's  volition,  but  were 
due  rather  to  the  second  party's  own  conduct.  In  that  event  the  latter  is 
not  entitled  to  charge  the  former  with  them  ;  in  the  contrary  event  the  case 
becomes  the  ordinary  one  of  individual  tioiistake,  which  is  immaterial  (ante, 
§  2415).  This  distinction  in  practical  application  may  lead,  of  course,  to 
fine  shades  of  interpretation  of  conduct.^ 


*  Gases  cited  arUef  $  2415,  note  8,  and  the 
following:  1900,  Pioneer  Cooperage  Co.  v.  Ro- 
manowicz,  186  lU.  9,  57  N.  £.  864  (release  of 
right  of  action  by  a  workman) ;  1901,  Cameron 
V.  Estabrooks,  73  Vt.  78,  50  Atl.  688. 

*  Cases  cited  arUe,  §  2415,  note  8. 

*  1869,  Foster  v.  Mackinnon,  L.  B.  4  C.  P. 
704  (C.  brought  to  the  defendant,  who  was  aged, 
a  bill  of  ezchanee,  stating  that  it  was  a  guarantee, 
and  the  defen&nt,  seeing  only  the  back  of  the 
paper,  and  believing  it  to  be  a  goarantee  of  a  sort 
formerly  signed,  wrote  his  name ;  an  instruction 
that  the  defendant  was  not  liable  to  a  bona  Jide 
holder  if  he  signed  it  on  fraudulent  representa- 
tions "  in  the  belief  that  it  was  a  guarantee  and 
if  the  defendant  was  not  guilty  of  any  negligence 
in  so  signing  the  paper,"  was  held  correct ;  "  it 
was  not  his  design,  and,  if  he  were  guilty  of  no 
negligence,  it  was  not  even  his  fault,  that  the  in- 
strument he  signed  turned  out  to  be  a  bill  of 
exchange ;  it  was  as  if  he  had  written  his  name 
on  a  sheet  of  paper  for  the  purpose  of  franking 
a  letter,  or  in  a  lady's  album  "). 

■  1885,  Loomis  v.  Day,  52  Conn.  483  (the 
plaintiff  was  held  entitled  to  the  correction  of 
certain  bonds  whose  terms  made  them  redeem- 
able in  20  years,  instead  of  in  10  years  as  by 
the  vote  of  the  town-meeting ;  the  plaintifif^s 
treasurer  having  signed  the  bonds  without  read- 
ing them,  but  the  defendant  knowing  of  the 
error  ;  good  opinion  by  Loomis,  J.) ;  1888,  Shel- 
ton  v.  Ellis,  70  Ga.  297  (the  plaintiff  ]^rinted 
some  schedules  of  railroad-fares,  in  which  by 
mistake  a  certain  fare  was  printed  as  $21.25  in- 
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stead  of  $36.70  ;  the  defendant,  knowing  of  the 
error,  bought  from  an  agent  of  the  railroad  a 
quantity  of  tickete  at  the  erroneous  price ;  the 
plaintiff  was  held  entitled  to  have  we  tickete 
impounded) ;  1888,  Keister  o,  Myers,  115  Ind. 
312,  17  N.  E.  161  (similar  situation  for  a  mort- 
gage ;  ''a  party  who  admite  that  an  instrument 
which  a  Gouit  of  equity  is  asked  to  reform  does 
not  set  forth  the  lupreement  as  it  was  actually 
made,  and  as  the  other  party  believed  it  did,  will 
not  be  heard  to  say  that  he  intentionally  brought 
about  or  silently  acquiesced  in  the  discrepancy 
between  the  instrument  and  the  a^ement  as 
made ") ;  1903,  Story  v,  Garomelf,  —  Nebr. 
—  ,  94  N.  W.  982 ;  1890,  Wanner  v.  Undis, 
137  Pa.  61,  20  Atl.  950  (the  plaintiff  signed  a 
deed  on  the  representetion  tnat  ite  contente 
affected  only  a  tenancy  in  common,  but  it  in 
fact  included  a  release  of  dower  ;  the  defendant 
purchased  at  a  public  sale,  but  after  notice  of 
the  error  given  by  the  plaintiff ;  the  deed  was 
held  invalid  as  to  the  dower). 

*  Eng. :  1869,  Mackenzie  v.  Coulson,  L.  R.  8 
£q.  368  (the  defendants,  desiring  to  secure  an 
insurance  against  particular  average  by  rust,  en- 
gaged F.  to  secure  insurance  ;  F.,  acting  through 
H.,  who  acted  through  S.,  whose  clerk  W.  nego- 
tiated, procured  from  the  plaintiffs  a  memorandum 
which  expresslv  excepted  particular  average,  but 
in  filling  out  the  policy  this  clause  was  inadver- 
tently omitted,  and  the  plaintiffs  signed  the  policy 
without  reading  it  or  knowing  of  the  omission, 
and  the  policy  on  being  transmitted  to  the  dcfend- 
anto  was  accepted  by  uiem  as  being  in  accordance 
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§  2417.  Same:  (a)  fligirtng  a  Completad  Dootunent;  (3)  Mutual  lOataka ; 
General  Piinoiple.  Concerning  mutual  mistake  and  its  effect  on  the  terms  of 
the  l^al  act,  it  is  necessaiy  at  the  outset  to  exclude  two  questions  which  do 
not  involve  the  present  principle.  In  the  first  place,  the  question  what  sort 
of  mistake  —  including  individual  mistake  —  will  suffice  to  bar  a  bill  far  $pe- 
eific  performance,  is  a  distinct  one ;  it  involves  merely  the  choice  of  remedies, 
not  the  terms  of  the  valid  act^  In  the  next  place,  the  question  whether  an 
act  may  be  avoided  for  a  mistaken  awumptian  of  fact  external  to  the  contrcLct, 
is  a  distinct  one,  belonging  under  the  principle  of  avoidability  {post,  §  2423). 
This  kind  of  question  arises  for  all  varieties  of  acts, —  for  example,  a  will  or 
a  gift  is  made  to  a  younger  son  on  the  erroneous  assumption  that  the  elder 
one  is  deceased ;  or  a  deed  is  made  of  land  seen  by  the  parties  and  accurately 
described  in  the  deed,  on  the  erroneous  assumption  that  it  contains  forty  acres, 
though  in  fact  it  contains  only  thirty  acres ;  or  a  deed  attempting  merely  to 
release  dower  employs,  by  error  of  law,  terms  which  effect  a  transfer  of  the 
wife's  estate  sole.^  In  all  such  instances  the  present  principle  is  not  involved. 
This  is  to  be  seen  in  three  respects ;  for  one  thing,  the  terms  of  the  act  itself 
are  not  the  subject  of  error ;  they  are  precisely  as  intended,  and  the  error  is 
as  to  a  fact  exterior  to  the  instrument ;  for  another  thing,  there  is  no  variance 
between  the  oral  understanding  and  the  subsequent  document ;  the  question 
would  be  precisely  the  same  had  no  writing  been  used,  —  as  when  a  horse. 


•with  their  intention ;  held,  (1)  that  the  policy 
as  signed  and  sent  by  the  plaintiffs  was  a  mere 
proposal,  and  became  a  contract  only  when  ac- 
cepted ;  (2)  that  the  defendant  was  not  respon- 
sible for  the  erroneoas  transcription  by  S.'s 
clerk  ;  and  (3)  that  the  plaintiffs*  own  careless- 
ness made  them  responsible  for  the  terms  of  the 
instrament  as  transmitted  by  them  and  accepted 
by  the  defendant) ;  U.  S.:  1887,  Palmer  v.  Ins. 
Co.,  54  Conn.  488,  9  Atl.  248  (the  parties  having 
agreed  to  renew  a  policy  of  insurance,  the  de- 
fendant wrote  into  ttie  new  policy,  without  call- 
ing the  plaintiff's  attention,  a  new  clause  of 
co-insurance,  and  the  plaintiff  signed  it  without 
reading  ;  *'  the  rule  of  law  that  no  person  shaU 
be  permitted  to  deliver  himself  from  contract 
obligations  by  saying  that  he  did  not  read  what 
he  signed  or  accepted  is  subject  to  this  limitation, 
namely,  that  it  is  not  to  be  applied  in  behalf  of 
any  person  who  by  word  or  act  has  induced  the 
omission  to  read")  ;  1896,  Marshall  o.  West- 
rope,  98  la.  824,  67  N.  W.  257  (defendant  and 
plaintiff,  negotiating  for  a  sale,  differed  as  to  the 
medium  of  payment ;  the  defendant,  havine 
said  that  he  would  consider  the  matter  and 
make  a  final  proposition,  sent  by  mail  a  draft- 
contract  signed  by  himself  containing  his  origi- 
nal terms,  which  the  plaintiff  after  reading 
signed,  in  the  supposition  that  the  terms  repre- 
sented his  own  original  terms  ;  held,  that  the 
only  agreement  made  '*  was  the  one  expressed  in 
writing,"  and  that  even  if  the  plaintiffs  wished 
to  cancel  it,  '* their  own  negligence  in  signing  the 
contract  would  wem  to  be  a  bar  ") ;  1878,  Moran 
V.  McLarty,  75  N.  Y.  25  (plaintiff  held  not  en- 


titled to  the  reformation  of  an  instmment  con- 
taining a  gnaranty  clause,  which  was  to  have 
been  a  part  of  the  agreement  by  the  defendant's 
nnderstanding  but  not  by  the  plaintiff's,  the 
plaintiff  having  partially  read  toe  instmment 
and  then  signed  it  without  noticing  the  clause). 

^  1746,  Joynes  o.  Statham,  3  Atk.  388  ; 
1794,  Rich  9.  Jackson,  6  Yes.  Jr.  334,  note 
(L.  C.  Hardwicke  :  *'  Parol  evidence  of  the  con- 
duct of  the  parties,  the  manner  of  conducting 
the  transaction,  the  unfairness  and  hardship, 
may  afford  a  good  ground  to  leave  the  par^  in 
the  condition  in  which  he  puts  himself  at  law, 
to  make  what  he  cbooees  to  make  of  it;  but 
ought  not  to  make  this  Court  give  him  any 
aid") ;  1801,  Townshend  v.  Stangroom,  6  Yes. 
Jr.  328,  333  (L.  0.  Eldon  ;  holding  it  not  true 
<*  that  because  parol  evidence  [of  unilateral  mis- 
take] should  not  be  admitted  at  law,  therefore  it 
shall  not  be  admitted  in  equity  upon  the  ques- 
tion whether,  admitting  the  agreement  to  be 
such  as  at  law  it  is  said  to  be,  the  party  shall 
have  a  specific  execution  ") ;  compare  the  cases 
and  citations  in  Ames'  Cases  on  Equity  Jurisdic- 
tion, 374  ff. 

*  The  following  cases  will  serve  as  examples  : 
1871,  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co., 
107  Mass.  290,  318  (where  the  mistake  is  only 
as  to  the  legal  effect  of  intended  words,  reforma- 
tion will  not  be  granted);  1889,  Newton  v. 
Tolles,  66  N.  H.  136,  19  Atl.  1092 ;  1875,  Bosh 
V.  Hicks,  60  N.  Y.  298,  301  (a  deed  reformed  in 
which  the  descriptive  words  of  the  boundaries 
were  the  intended  ones,  but  the  description  oov* 
erod  more  land  than  was  intended). 
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sold  orally,  proves  to  have  been  dead  at  the  time  of  the  sale ;  and,  finally,  in 
these  cases  the  problem  varies  for  different  kinds  of  acts,  for  the  rules  about 
materiality  of  error  as  applied  to  the  case  of  a -testator  or  donor  are  different 
from  those  which  apply  to  deeds  and  contracts. 

The  kind  of  mutual  mistake  involved  in  the  present  principle  is  purely  a 
mistake  as  to  the  acttial  words  intended  to  form  part  of  the  act,  just  as  in  the 
cases  of  individual  mistake  already  considered  {ante,  §§  2415-2416).  This 
sort  of  mutual  mistake  can  rarely  occur  in  oral  acts,  but  it  is  common  enough 
in  written  acts.  The  case  is  the  simple  one  of  an  oral  agreement  which,  when 
reduced  to  writing  for  signature,  contains  terms  varying  from  the  actual 
understanding  of  the  parties,  but  is  nevertheless  signed  by  them  both  in 
ignorance  of  the  variance.  No  one  appears  ever  to  have  doubted  that  in  such 
€ases  the  instrument  should  be  judicially  amended  to  represent  the  actual 
agreement^  The  only  uncertainty  has  been  in  the  theory  of  this  proceeding. 
The  important  aspect  of  theory  is  that  the  amendment  ought  not  to  be  con- 
ceived as  a  change  or  correction  of  the  actual  agreement.  The  erroneous 
instrument  itself  is  not  the  actual  agreement ;  that  is  found  in  the  parties' 
common  supposition  of  what  the  instrument  contained,  because,  on  the  gen- 
eral principle  (ante,  §  2413),  the  terms  of  the  act,  for  either  party,  are  such 
as  were  reasonably  caused  by  him  to  be  apprehended  by  the  other,  and  these 
clearly  the  instrument  itself  does  not  represent.  "  Neither  party,"  in  the 
language  of  Mr.  Justice  Holmes,  ''has  purported  or  been  understood  to 
express  assent  to  the  conveyance  as  it  stands."^  Hence  the  frequent  em- 
phasis of  judicial  opinion  upon  this  theory  of  the  process : 

1869,  JameSf  V.  C,  in  Mackenzie  v.  Coulson,  L.  R.  8  Eq.  368:  **  Courts  of  equity  do  not 
rectify  contracts ;  they  may  and  do  rectify  instruments  purporting  to  have  been  made  in 
puTsoance  of  the  terms  of  contracts." 

1858,  Ames,  C.  J.,  in  Diman  v.  i2.  Co,,  5  R.  I.  130 :  ''  A  court  of  equity  has  no  power 
to  alter  or  reform  an  agreement  made  between  parties,  since  this  would  be  in  truth  a 
power  to  contract  for  them;  but  merely  to  correct  the  writing  executed  as  evidence 
of  the  agreement,  so  as  to  make  it  express  [to  all  the  world]  what  the  parties  actually 
4igreed  to.  It  follows  that  the  mistake  which  it  may  correct  in  such  a  writing  must  be, 
as  it  is  usually  expressed,  the  mistake  of  both  parties  to  it;  that  is,  such  a  mistake  in  the 
draughting  of  the  writing  as  makes  it  convey  the  intent  or  meaning  of  neither  party  to 
the  contract." 

1879,  Rapallo,  J.,  in  Whittemore  v.  Farrington,  76  N.  Y.  452:  «*  The  jurisdiction  to  re- 
form written  instruments  in  cases  free  from  fraud  is  exercised  only  where  the  instrument 
actually  executed  differs  from  what  both  parties  intended  to  execute  and  supposed  that 
they  were  executing  or  accepting." 

1894,  Torrance,  J.,  in  Park  Bros,  ^  Co,  v.  Blodgett  Sr  C,  Co,,  64  Conn.  28,  29  Atl.  133  : 
^'  The  written  agreement  certainly  fails  to  express  the  real  agreement  of  the  parties  in  a 
material  point ;  it  fails  to  do  so  by  mutual  mistake ;  .  .  .  and  the  instrument,  if  corrected, 

*  The  doctrine  goes  back  to  the  beginnings  Hardwicke  held  that  ''these  minutes  must  be 

of  modem  equity  :  1750,  Baker  v,  Paine,  1  Yes.  taken  to  be  the  agreement  of  the  {Mirties,  and  if 

8r.  456  (bill  for  account  on  a  sale  of  goods,  with  any  material  variation  (as  is  admitted  by  the 

a  deduction  for  certain  charges  ;  but  *'  it  appeared  defendant),  the  articles  must  be  rectified  "). 
by  the  minutes  and  the  calculations  made  by  *  1891,  Goode  v,  Riley,  153  Mass.  585,  28 

themselves  at  the  time  that  this  was  contrary  to  N.  E.  228. 
the  intent  and  a  mistake  by  the  drawer  "  ;  L.  C. 
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will  ptBm  boili  potiet  just  wbere  ihej  ioteoded  to  place  tiiwuirlfo  in  their  rrittioM  ta 
eadi  other/' 

Tbexe  is  therefore  an  insidious  fallacy  in  the  language  of  an  early  and 
much  quoted  decision  '  which  places  this  doctrine  upon  the  ground  of  enforc- 
ing specific  performance  of  contracU,  t.  e.  of  assuming  that  there  are  two  acts 
of  contract,  the  prior  one  including  by  implication  an  oral  agreement  to 
reduce  the  oral  transaction  to  written  form.  But  written  contracts  are  not 
necessarily  preceded  by  oral  ones ;  the  moment  of  assent,  and  thiyi  of  the 
beginning  of  obligation,  to  the  terms  as  finally  settled  upon  may  be  the 
moment  of  signature  of  the  writing,  —  as  in  numerous  negotiations  by  mail ; 
and  in  such  instances  it  is  equally  possible  (though  not  common)  for  an  erro- 
neous term  to  be  inserted  in  the  draft  at  the  last  moment  The  correction  of 
erroneous  instruments  therefore  does  not  rest  necessarily  upon  any  assump- 
tion  that  a  prior  completed  oral  contract  is  being  enforced  This  fallacious 
assumption  has,  however,  led  practically,  in  a  few  jurisdictions,  to  the 
anomalous  doctrine  that  a  term  omitted  from  the  writing  by  mutual  mistake 
(as  distinguished  from  a  term  inserted  by  mistake)  cannot  be  inserted  in 
amendment,  if  the  contract  is  one  required  by  the  statute  of  frauds  to  be  in 
loriting.^  If  it  had  been  appreciated  that  the  process  of  reformation  consists 
in  making  the  instrument  state  what  the  parties  supposed  that  it  represented 
—  in  short,  in  making  it  represent  what  they  are  doing,  not  what  they  have 
already  agreed  to  do,  this  anomaly  would  not  have  been  accepted.  For 
example,  if  the  parties,  for  the  first  and  last  time,  met  and  signed  a  document 
in  ink  which  proved  to  be  a  disappearing  ink  and  became  straightway  invisi- 
ble, the  Court  could  undoubtedly  cause  the  terms  to  be  indelibly  restored 
according  to  the  parties'  understanding  of  what  the  paper  contained ;  here  the 
process  is  in  effect  precisely  the  ordinary  one  known  as  '*  reformation,"  and 
yet  there  is  no  writing  as  required  by  the  statute.  The  theory  of  reformation 
is  that  the  instrument  already  is  subjectively  —  i.  e.  to  the  parties  —  what 
they  supposed  it  to  be,  and  therefore  that  the  statutory  requirement  of  writ- 
ing is,  subjectively  at  least,  satisfied ;  and  that  the  ''  reformation  "  is  needed 
only  to  make  the  instrument  appear  to  all  the  rest  of  the  world  as  it  appeared 
(and  therefore  legally  was)  to  the  parties  when  they  signed  it. 

The  really  complicated  and  troublesome  questions  coDceming  mutual 
mistake,  as  commonly  so  called,  are  those  of  the  character  first  mentioned, 
namely,  questions  as  to  the  materiality  of  some  expressed  term  or  unexpressed 
assumption.  These  are  questions  common  to  all  contracts,  written  or  unwrit- 
ten, and  involve  the  theory  of  avoidability  (post,  §  2423). 

*  1825,  Washinffton,  J.,  in  Hant  v.  Rousma-     knowledged  jurisdiction  afford  ralief  in  the  one 

r,  1  Pet.  1 :  *'  The  execution  of  agreements,      case  as  well  as  in  the  other,  by  compelling  the 

fairly  and  legally  entered  into,  is  one  oi  the  pecu-     delinquent  party  fully  to  perform  his  agreement 


nier,  1  Pet.  1 :  *'  The  execution  of  agreements,      case  as  well  as  in  the  other,  by  compelling  the 

!  01  the  pecu-     delinqi 
liar  branches  of  equity  jurisprudence,  and  if  the     accoraing  to  the  terms  of  it  and  to  the  manifest 


instrument  which   is  intended  to  execute  the  intention  of  the  parties, 

agreement  be  from  any  cause  insufficient  for  that  '  1869,    Olass    o.    Hulbert,    102    Mass.    24 

purpose,  the  agreement  remains  as  much  unexe-  ("  From  the  oral  agreement  there  can  be  derived 

cuted  as  if  one  of  the  parties  had  refused  al-  no  legal  right,  either  to  have  performance  of  it» 

together  to  comply  with  his  engagement ;  and  stipulations  or  written  evidence  of  its  terniB ")» 
«  court  of  equity  will  iu  the  exercise  of  its  ac- 
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§  2418.  Same:  (a)  Signing  a  Completed  Document;  (3)  Mutual  Mistake, 
as  alfeoting  Bona  Fide  Holders  for  Value.  The  theory  of  reformation  is  to 
make  the  instrument  state,  objectively  and  in  appearance  to  others,  what  it 
did  subjectively  state  to  the  parties  themselves.  The  one  party  is  not  bound 
to  the  other  by  the  purporting  tenor  of  the  act,  because  the  other  party  shared 
the  error.  But  as  against  third  persons,  who  are  not  sharers  of  the  same  sup- 
position, and  who  are  authorized  by  the  substantive  law  to  rely  upon  the  in- 
strument as  defining  the  rights  acquired  by  it,  the  tenor  of  the  instrument 
controls,  as  a  necessary  result  of  the  general  principle  (ante,  §  2413)  that  the 
actor  is  responsible  for  the  reasonable  consequences  of  his  act.  In  other 
words,  an  instrument  may  be  reformable  as  against  one  person,  but  not  as 
against  another ;  the  only  condition  being,  in  the  latter  case,  that  the  trans- 
action is  one  by  which  subsequent  transferees  may  acquire  rights  not  wholly 
dependent  on  the  title  (t.  e.  the  legal  acts)  of  their  transferors.  This  will  of 
course  be  the  case  with  commercial  paper.  It  should  also  be  recognized  for 
deeds}  The  theory  of  the  law  is  well  illustrated  in  the  circumstance  that 
the  same  deed  may  at  the  same  time  be  reformable  as  against  one  of  the 
original  parties  to  it,  though  not  as  against  another.^ 

§  2419.  Same :  (&)  Signing  a  Doctiment  having  Blanks,  or  capable  of  Altera- 
tion ;  177riting  One's  Name  not  as  a  Signature.  (1)  When  a  document  as 
signed  contains  a  blank  space,  and  the  blank  is  afterwards  filled  in  by  another 
person,  the  liability  of  the  maker  to  be  charged  with  the  terms  thus  filled  in 
is  determined  by  the  general  principle  of  reasonable  consequences  (ante, 
§  2413).  As  against  the  person  filling  the  blank,  the  maker  is  of  course 
chargeable  for  such  terms  as  accord  with  his  own  authority  or  consent,^  and 
is  not  chargeable  with  any  other  terms.  But  even  against  third  persons  who 
may  by  substantive  law  rely  on  the  instrument  as  the  foundation  of  their 
rights,  the  maker  may  be  chargeable,  by  the  test  of  reasonable  consequences ; 
because  an  improper  iusertion  by  the  immediate  transferee  may  be  (in  the 
circumstances)  a  consequence  which  a  prudent  man  might  well  have  appre- 
hended.   For  negotiable  instruments,*  as  well  as  for  deeds,*  this  principle 


1  1862,  Garrard  v.  FraDkel,  80  Beav.  445  (the 
plaintiff  and  the  defendant  a|i;reed  for  a  lease 
by  the  foimer  to  the  latter  at  280/.,  bat  the 
plaintiff,  in  filling  out  the  blanks,  wrote  by  mis- 
take 180/.  for  280/.  ;  the  defendant  signed  the 
lease  with  knowledge  of  the  discrepancy ;  held, 
(1)  that  the  defendant  might  give  up  the 
lease,  but  if  she  retained  the  lease,  could  do  so 
only  at  a  rent  of  280/. ;  but  (2)  that  B.,  who 
had  {advanced  money  to  the  defendant  on  an  as- 
signment of  the  lease,  was  to  be  trpated  as  a  pur- 
chaser for  value  without  notice  and  have  a  lien 
on  the  house  for  the  amount  of  the  advances, 
whether  the  defendant  retained  or  gave  up  the 
lease) ;  1891,  Holmes,  J.,  in  Ooode  v,  Riley,  158 
Mass.  585,  28  N.  E.  228  (*'  As  things  sUnd,  a 
purchaser  without  notice  could  hold  him  to  the 
words  which  he  has  used  "). 

*  1862,  Garrard  v.  Frankel,  supra;  1876, 
Wilcox  o.  Lucas,  121   Mass.  22  (W.  sold  his 


share  of  mining  land  to  L.  and  A.,  and,  by  mis- 
take in  supposing  certain  ore  land  not  to  be 
within  the  share,  an  intended  reservation  of 
rights  was  omitted ;  reformation  was  ordered  as 
to  L.,  who  shared  the  mistake,  "  to  prevent  him 
from  relying  on  the  grant,"  but  not  as  to  A.,  who 
did  not  share  the  mistake). 

^  1829,  Hudson  v.  Bevett,  5  Bing.  868  (quoted 
ante,  $  2408). 

*  1853,  Moutagiie  v.  Perkins,  22  L.  J.  C.  P. 
187  (defendant  held  liable  on  an  acceptance  in 
blank,  filled  up  and  negotiated  by  tne  payee 
twelve  years  later  ;  *'  he  must  be  taken  to  have 
intended  the  natural  consequence  of  his  act") ; 
and  cases  cited  in  Ames'  Cases  on  Bills  and 
Notes,  I,  526,  note. 

*  1890,  SUte  V.  Matthews,  44  Kan.  596,  25 
Pac.  86  (the  grantor  executed  a  deed  with  a 
blank  for  the  gi-antee's  name,  and  left  it  with  M. 
to  negotiate  with  a  proposed  grantee ;  M.  filled 


3401 


12419 


PAROL  EVIDENCE  RULES:  A. 


[Chap.  LXXXV 


seems  to  have  settled  into  a  rule  of  thumb,  where  the  blank  is  expressly  left 
for  the  purpose  of  later  completion  and  the  document  is  handed  away.  But 
where  the  document,  though  expressly  left  incomplete,  is  retained  by  the 
maker  and  later  leaves  his  custody  without  his  consent,^  or  where  the  blank  is 
a  mere  superfluous  space  left  uncancelled  in  an  otherwise  complete  instru- 
ment,^ the  act  is  treated  as  not  negligence  per  ge,  and  the  question  turns  upon 
the  circumstances  of  each  case. 

(2)  Where  after  execution  a  document  has  been  altered  and  is  acquired  by 
a  third  person  in  its  altered  condition,  the  same  principle  serves  as  a  test;^ 
here  the  question  seems  always  to  be  open  upon  the  circumstances  of  each 
case. 

(3)  Where  the  person  charged  had  not  signed  any  document  at  all,  but 
had  ivritten  Ma  name  alone,  L  e.  for  some  other  purpose  than  as  a  signature 
to  a  preceding  written  statement,  it  is  natural  to  find  the  Courts  holding  him 
not  responsible,  as  a  matter  of  law.''  Only  rarely  could  the  circumstances 
here  justify  leaving  the  question  of  negligence  to  the  jury. 


in  his  own  name,  and  recorded  the  deed,  then 
mortgaging  the  land  to  T.,  on  the  faith  of  the 
record ;  T.  was  held  to  obtain  a  good  title) ; 
1889,  Dobbin  v.  Cordiner,  41  Minn.  165,  42 
K.  W.  870  (a  deed  executed  by  a  married 
woman  without  reading  it,  on  her  husband's 
false  representations,  was  left  blank  as  to  grantee 
and  description  of  property,  and  the  husband 
filled  it  with  a  grantee's  name  and  a  description 
of  the  wife's  property  ;  the  hmui  fide  grantee  was 
held  to  obtain  a  good  title,  on  the  ground  of  the 
wife's  "culpable  negligence "). 

*  1889,  Van  Amriuge  w.  Morton,  4  Whart. 
882  (a  deed  executed  and  acknowledged,  with  a 
blank  for  the  grantee's  name,  locked  by  the 
grantor  in  a  drawer  of  which  the  key  was  given 
to  his  brother,  who  abstracted  the  deed,  tilled 
out  the  name  of  a  grantee  and  delivered  it,  was 
held  not  effective,  there  being  no  negligence  or 
default  in  the  maker). 

■  1827,  Young  v.  Grote,  4  Bing.  263  (defend- 
ant held  liable  for  checks  signed  by  him  in  blank, 
left  in  his  wife's  custody,  and  so  filled  out  by  her 
direction  that  a  blank  space  before  the  amount 
could  be  filled  in  to  make  50/.  into  350/.  ;  "we 
decide  here  on  the  ground  that  the  banker  has 
been  misled  by  want  of  proper  caution  on  the 
part  of  his  customer  "  ;  **  the  checks,  left  by  him 
to  be  filled  up  by  his  wife,  when  filletl  up  by  her 
become  his  genuine  orders  ")  ;  1854,  Barker  v. 
Sterne,  9  Exch.  684  (''  whether  the  better  ground 
for  supporting  that  decision  is  that  the  drawer  is 
responsible  for  his  negligence  ...  or  that  the 
rest  of  the  world  must  judge  of  the  authority  to 
fill  it  up  by  the  paper  itself  and  not  by  any  pri- 
vate instrmitions,  it  is  unnecessarvto  inquire") ; 
1876,  Halifax  Union  v.  Wright,  L  R.  10  Exch. 
183  (the  ruling  in  Yonng  r.  Grote  approved,  as 
**  perhaps  only  an  application  of  one  of  those 
general  principles  .  .  .  tliat  a  man  cannot  com- 


*  Eng, :  1869,  Ingham  v.  Primrose,  7  C.  B. 
N.  8.  82  (defendant  held  liable  on  an  acceptance 
delivered  to  M.  without  consideration  to  be  dis- 
counted, returned  to  the  defendant  by  M.  after 
failing  to  obtain  discount,  then  torn  in  two 
pieces  by  the  defendant  and  thrown  into  the 
street,  and  picked  up  by  M.  in  the  defendant's 
presence,  and  afterwards  negotiated  by  M.  ; 
"the  case  appears  to  turn  on  the  question 
whether  the  act  of  tearing  the  bill  in  two  pieces, 
being  manifest  on  the  face  of  it,  is  such  an  act  as 
prima  facie  ought  to  have  indicated  to  the  plain- 
tiff that  it  had  been  withheld  or  withdrawn  from 
circulation  ;  ...  it  was  properly  a  question  for 
the  jury  whether  the  bill  exhibited  ap^tearances 
which  would  have  led  a  man  of  ordinary  iiltelli- 
gence  to  the  conclusion  that  it  had  been  tora  for 
the  latter  purpose");  IT.  S,:  1870,  Wait  v, 
Pomeroy,  20  Mich.  576  (defendant  held  not  lia- 
ble on  a  note  from  which,  before  indorsement  to 
the  plaintiff,  had  been  detached  a  memorandum 
at  the  foot,  conditioning  payment  on  delivery  of 
a  machine;  '*no  one  is  bound  to  guard  against 
every  possibility  of  felony  ") ;  1870,  Harvey  v. 
Smith,  55  III.  224  (similar  note,  bearing  the 
condition  in  pencil,  which  was  erased  Iwfore 
transfer ;  the  defendant  held  guilty  of  *'  gross 
carelessness,"  and  an  instruction  that  he  was  lia- 
ble if  the  erasure  could  have  been  made  "  without 
leaving  any  trace  which  could  be  detected  by  a 
prudent  and  careful  man,"  held  nroper);  1875, 
Brown  V.  Reed,  79  Pa.  370  (defenaant  signed  an 
agreement  to  pay  over  the  proceeds  of  machines 
sold  by  him  as  agent,  the  words  being  so  printed 
that,  on  separating  the  paper  vertically,  one  half 
bore  the  signature  and  a  form  of  promissory  note  ; 
**  whether  there  was  negligence  in  the  maker  was 
clearly  a  question  of  fact  for  the  jury  "). 

»  1869,  Foster  v.  Mackinnon,  L.  B.  4  C.  P. 
704  (*'It  was  as  if  he  had  written  his  name  on 


plain  01  the  consequences  of  his  own  default  a  sheet  of  paper  for  the  purpose  of  franking  a 
against  a  person  who  was  misled  by  that  default  letter,  or  in  a  lady's  album  ")  ;  1870,  Caulkins  v. 
without  any  fault  of  his  own").       '  Whisler,  29  la.  495  (the  defendant  wrote  his 
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§  2420.  {C)  Delivery  of  a  Document ;  Deed  or  Negotiable  InBtrnment  de- 
livered to  Bona  Fide  Holder  contrary  to  Intent  of  Maker.  The  third  element 
of  every  act,  its  finality  of  utterance  (ante,  §  2404,  par.  1,  c,  §  2408)  —  usu- 
ally marked  by  the  delivery  of  the  instrument  —  is  equally  governed,  in  re- 
spect to  the  competition  between  intent  and  expression,  by  the  principle  of 
reasonable  consequences  {arUe,  §  2413).  Whether  the  act  has  been  com- 
pleted, or  delivered,  is  not  to  be  determined  by  the  actual  intention  of  the 
actor,  but  by  the  inquiry  whether  his  conduct  produced  as  a  reasonable  con- 
sequence the  appearance  of  finality  to  the  other  person. 

Where  the  other  person  is  an  imrnediate  party  to  the  transcLction,  and  the 
mutual  understanding  is  that  the  document  has  not  yet  been  finally  issued 
and  delivered,  there  is  no  difficulty ;  in  such  cases,  the  first  party  is  of  course 
not  to  be  charged  with  the  document^  But  where  the  other  party  is  a  svb' 
sequent  transferee  in  good  faith,  and  the  document  is  of  that  sort  which  per- 
mits third  persons  to  acquire  independent  rights  under  it,  the  conduct  of  the 
first  party,  in  so  dealing  with  it  that  as  a  reasonable  consequence  it  appeared 
to  have  been  delivered,  may  charge  him,  even  when  he  has  not  actually  in- 
tended to  consummate  its  delivery.  For  commercial  paper  there  is  no  doubt, 
whether  the  document  has  been  manually  handed  away  subject  to  a  condition,^ 
or  whether  it  has  been  retained  after  preparation  but  unlawfully  abstracted 
from  the  maker's  custody ;  ^  though  in  the  latter  case  it  would  of  course  be 
rare  that  the  conduct  would  be  deemed  negligent,  while  in  the  foi^mer  case 
the  manual  transfer  would  as  a  rule  be  made  at  peril  For  deeds,  an  escrow 
to  the  grantee  would  be  treated  as  absolute,  by  the  Courts  accepting  the 
modem  doctrine  (ante,  §  2408),  if  the  grantee  was  reasonably  led  to  suppose 
that  the  delivery  was  absolute,  in  spite  of  the  grantor's  private  intent  to  the 
contrary  ;*  and  even  in  those  Courts  which  preserve  the  traditional  arbitrary 


nnme  upon  a  blank  piece  of  paper  and  gare  it  to 
S.  to  be  sent  to  S's  employer  so  as  to  identify  tbe 
defendant's  signature  when  orders  for  macnines 
were  sent  to  them  bearing  his  name  as  salee- 
agent ;  S.  filled  in  with  the  words  of  a  note  ;  the 
defendant  was  held  not  liable,  because  not  "  so 
far  in  faalt  in  the  transaction  that  he  ought  to 
be  required  to  bear  the  loss  resulting  from  the 
crime  *). 

^  The  cases  in  §§  2408-2410,  ante,  illustrate 
this. 

*  1841,  Marston  v.  Allen,  8  M.  &  W.  494 
(indorsed  bill  placed  in  the  custody  of  the  in- 
dorser's  agent  and  by  him  transferred  in  fraud, 
held  bindiog) ;  1860,  Fearing  v.  Clark,  16  Gray 
74  (defendant  held  liable  on  a  note  wrongfully 
negotiated  by  the  custodian  in  escrow ;  *'  it  is 
essential  that  there  should  have  been  a  delivery 
of  the  note  by  the  maker,  to  take  effect  as  a 
contract ;  .  .  .  but  this  rule  is  Qualified  and 
limited  as  between  the  maker  and  a  bona  Jids 
holder");  and  cases  cited  in  Ames'  Cases  on 
Bills  and  NoteK,  I,  573,  note. 

*  1878,  Baxendale  v.  Bennett,  8  Q.  B.  525 
(the  defendant  held  not  liable  on  a  bill  of  ex- 
change, written  by  him,  with  an  acceptance  to 
his  own  order,  but  without  a  drawer*8  name, 


this  being  then  stolen  from  his  desk  and  nego- 
tiated after  filling  in  the  drawer's  name  ;  Bram- 
well,  L.  J. :  "The  defendant  here  has  not 
Toluntarily  put  into  any  one's  hands  the  means, 
or  part  of  the  means,  for  committing  a  crime  ; 
...  I  confess  I  think  he  has  been  negligent, 
.  .  .  but  then  this  negligence  is  not  the  proxi- 
mate or  necessary  cause  of  the  fraud  ;  a  crime 
was  necessary  for  its  completion  " ;  Brett,  L.  J.  ; 
**  It  was  not  negligence,  for  two  reasons,  first,  he 
did  not  owe  any  duty  to  any  one,  and,  secondly, 
he  did  not  act  otherwise  than  in  a  way  which 
an  ordinary  careful  man  would  act")';  1870, 
Burson  v,  Huntington,  21  Mich.  415,  431  (hold- 
ing invalid  a  note  which  had  been  signed  by  the 
maker,  left  on  a  table  pending  the  obtaining  of 
a  surety  and  the  delivery  of  the  payee's  deed, 
and  thence  taken  forcibly  by  the  payee  and 
transferred  to  the  plaintiff). 

*  1856,  L.  C.  J.  Campbell,  in  Gudgen  v. 
Besset,  6  E.  &  B.  986,  992  (*'I  should  attach 
no  weight  whatever  to  what  the  grantor  might 
think  or  intend  when  he  delivered  the  instru- 
ment, unless  I  thought  that  it  was  intended 
and  aereed  by  both  parties  that  the  delivery 
should  operate  only  as  the  deliyeiy  of  an 
escrow  *'). 
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rule  making  absolute  an  escrow  to  the  grantee  (ante,  §  2408),  there  is  a 
tendency  to  rest  the  result  on  the  ground  of  negligence,  where  a  bona  fide 
third  party's  interests  are  involved.^  Where  the  escrow  has  been  made  to  a 
third  person,  the  principle  of  reasonable  consequences,  and  the  analogy  of 
all  the  preceding  rules,  require  that  the  grantor  should  be  bound,  to  one 
subsequently  holding  it,  by  a  delivery  made  without  observance  of  the  con- 
dition and  contrary  to  his  intent ;  and  such  is  the  rule  of  most  Courts  to-day.^ 
But  the  metaphysical  error  that  a  specific  actual  intent  is  an  indispensable 
feature  of  every  act  {ante,  §  2413),  and  the  failure  to  perceive  (what  the 
foregoing  topics  amply  illustrate)  that  the  very  same  conduct  may  constitute 
a  valid  legal  act  as  against  one  person,  though  at  the  same  time  not  as  against 
another  person,  t.  e.,  that  nullity  is  a  relative  term  only,  has  induced  some 
Courts  to  refuse  to  accept  this  rule,  and  to  deny  title  to  the  subsequent 
holderJ 

§  2421.  Unilateral  Aoti ;  forasoing  Principles  applied  to  Wills  and  Ballots. 
(1)  A  ivill  is  a  unilateral  act,  i.  e.  there  is  no  second  party  who  acts  upon  the 
faith  of  it  as  a  part  of  the  transaction.  Is  there  then  the  same  reason  to  re- 
quire the  enforcement,  for  wills,  of  the  general  principle  of  intent  (an>te,  §  2413), 
namely,  that  the  terms  of  the  act  shall  be  such  as  were  by  the  actor  caused 
to  be  expressed  as  a  reasonable  consequence  to  the  other  party  dealing  with 
him  ?  It  would  seem  not.  (a)  So  far  as  the  terms  of  the  will  are  concerned, 
it  is  clear  that  the  law  does  not  attempt  to  apply  that  principle  in  its  strin- 
gency. The  signing  of  a  specific  document  as  a  will  does  not,  as  it  does  with 
bilateral  acts  {ante,  §  2415),  conclude  all  consideration  of  the  signer's  intent 
to  enact  those  terms  into  the  will;  the  question  of  intent  is  still  open. 
Nevertheless,  since  the  maker  is  deceased,  and  the  ascertainment  of  his 
actual  intent  is  always  an  elusive  and  jeopardous  inquiry,  some  practical  rule 
of  thumb  must  if  possible  be  adopted,  taking  some  tangible  circumstance  of 
outward  conduct  as  the  mark  of  intent.     Such  a  circumstance,  for  one,  is  the 


•  1879,  Ordinary  v.  Thatcher,  41  N.  J.  L. 
403  (guardian's  bond  delivered  to  the  county 
surrogate  as  agent  for  the  probate  judge,  the 
obligee  ;  a  delivery  in  escrow,  conditionally  on 
another  surety's  signature,  held  absolute  ;  though 
the  old  doctrine  was  invoked,  the  opinion  pro- 
ceeded upon  the  ground  that  '*  if  the  matter  is 
left  in  doubt  as  to  the  character  of  the  delivery 
of  this  instrument,  such  doubt  should  be  re- 
solved in  favor  of  the  innocent  person  to  secure 
whom  the  bond  was  given,  ratner  than  to  the 
advantage  of  these  defendants,  whose  careless- 
ness has  at  all  events  produced  this  situation  '*). 

•  1849,  Blight  V.  Schenck,  10  Pa.  St.  285, 
294  (escrow  delivered  by  the  third  person  with- 
out performance  of  conditions  prescribed  by  the 
grantor,  held  effective  in  favor  of  a  bona  fide 
grantee,  **who  acts  on  the  presumption  that 
the  records  of  the  county  are  not  intended  to 
mislead,  but  speak  the  truth,  that  the  acts  and 
declarations  of  the  grantor  are  such  as  they  pur- 
port to  be  ") ;  1892,  Hubbard  v.  Greeley,  84  Me. 
?H0,  24  Atl.  799  ("Escrows  are  deceptive  in- 
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struments ;  they  are  not  what  they  purport  to 
be  ;  they  purport  to  be  instruments  which  have 
been  delivered,  when  in  fact  they  have  not  been 
delivered  ;  .  .  .  they  are  capable  of  being  used 
to  deceive  innocent  purchasers,  and  the  makers 
of  such  instruments  cannot  fail  to  foresee  that 
they  are  liable  to  be  so  used  ;  .  .  .  [the  maker] 
ought  to  be  responsible  for  Uie  use  that  may  in 
fact  be  made  of  it  "). 

V  1903,  Mays  v.  Shields,  117  Oa.  814,  45 
S.  £.  68  (vet  modifying  the  doctrine  to  some 
extent  on  lines  of  negl^nee) ;  1859,  Smith  v. 
South  Boyalton  Bank,  32  Vt.  341  (Bennett,  J.  : 
''The  deed  not  having  been  delivered,  it  was 
a  nullity  and  void,  or,  more  properly  speaking, 
never  existed ;  .  .  .  there  is  a  radical  distinc- 
tion, as  it  respects  th'e  rights  of  a  bona  fide  pur- 
chaser or  assignee  without  notice,  between  a  void 
and  a  voidable  instrument ;  ...  let  the  prin- 
ciple be  as  it  may  in  regard  to  commercial  paper, 
no  question  can  be  made  as  to  a  void  deed"). 
The  authorities  are  collected  in  Jones,  Real 
Property,  §§  1815  flf. 
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reading  over  of  the  will  to  or  by  the  testator ;  and  there  may  be  other  circum- 
Btances  which  mark  his  knowledge  of  the  document's  contents.  Given  his 
knowledge  and  his  ensuing  act  of  signature,  and  further  inquiry  must  cease» 
—  subject  only  to  those  varying  circumstances  of  fraud  which  may  here  and 
there  arisa     Such  apparently  is  the  judicial  attitude  to-day : 

1866,  WUde,  P.  J.,  in  Guardhowe  v.  Blackburn,  L.  R.  1  P.  &  D.  109:  "The  foUowing 
propoBitions  commend  themselves  to  the  Court  as  rules  which,  since  the  statute,  ought 
to  govern  its  action  in  respect  of  a  duly  executed  paper :  First,  that  before  a  paper  so  exe- 
cuted is  entitled  lo  probate,  the  Court  must  be  satisfied  that  the  testator  knew  and  ap- 
proved of  the  contents  at  the  time  he  signed  it.  Secondly,  that  except  in  certain  cases, 
where  suspicion  attaches  to  the  document,  the  fact  of  the  testator's  execution  is  sufficient 
proof  that  he  knew  and  approved  the  contents.  Thirdly,  that  although  the  testator  knew 
and  approved  the  contents,  the  paper  may  still  be  rejected,  on  proof  establishing,  beyond 
all  possibility  of  mistake,  that  he  did  not  intend  the  paper  to  operate  as  a  will.  Fourthly, 
that  although  the  testator  did  know  and  approve  the  contents,  the  paper  may  be  refused 
probate,  if  it  be  proved  that  any  fraud  has  been  purposely  practised  on  the  testator  in 
obtaining  his  execution  thereof.  Fifthly,  that,  subject  to  this  last  preceding  proposition, 
the  fact  that  the  will  has  been  duly  read  over  to  a  capable  testator  on  the  occasion  of  its 
execution,  or  that  its  contents  have  been  brought  to  his  notice  in  any  other  way,  should, 
when  coupled  with  his  execution  thereof,  be  hold  conclusive  evidence  that  he  approved  as 
well  as  he  knew  the  contents  thereof.  Sixthly,  that  the  above  rules  apply  equally  to  a 
portion  of  the  will  as  to  the  whole."  ^ 

{li)  So  far  as  concern  the  finality  of  the  act  —  that  which  corresponds  to 
delivery  in  deeds  —  the  question  was  once  an  open  one,  as  already  noticed 
(ante,  §  2411) ;  whether  an  intent  to  consummate  execution  existed,  was  a 
question  of  the  circumstances  of  each  case.  But  the  formality  of  attestation 
has  indirectly  put  such  questions  at  rest ;  for  this  formality,  indispensable 
to  almost  all  wills,  effectually  marks  the  final  adoption  of  the  document  as  a 
testamentary  utterance  ;  ^  and  no  one  has  ever  suggested  that  such  a  thing 
as  an  attestation  in  escrow  would  be  judicially  sanctioned.  Only  for  holo- 
graphic wills,  so  far  as  these  are  still  recognized,  can  the  question  of  finality 
be  now  raised.' 

(2)  Ballots  of  election  furnish  the  only  other  important  type  of  unilateral 
act.    Here  again,  theoretically,  the  general  principle  {ante,  §  2413)  does  not 


*  Accord :  1878,  Harter  v,  Harter,  L.  B.  8  P. 
AD.  11 ;  1891,  Boehm's  Goods,  Prob.  247 ; 
1901,  Gamett-Botfield  v.  same,  Prob.  835  ;  1896, 
Sheer  v.  Sheer,  159  111.  591,  43  K.  £.  834  (the 
testator  had  personally  requested  the  witnesses 
to  sign  the  document  he  produced  as  his  will ; 
the  Court  listened  to  evidence  as  to  its  non-con- 
formity with  the  instructions  and  as  to  his  prob- 
ably not  haying  read  the  final  draft ;  but  decided 
that  the  presumption  arising  from  his  act  of 
signing  was  not  overthrown) ;  1884,  Downey 
r.  Murphy,  1  Dev.  &  B.  82  ("  It  should  have 
been  left  to  the  jury  to  say  whether  .  .  .  the 
presumption,  from  execution,  that  the  party 
Knew  the  contents  of  the  paper,  understood 
them,  and  assented  to  them,  was  in  fact  re- 
butted by  the  state  of  his  mind  and  liealth  at 
the  time  the  will  was  prepared  aud  executed,  by 


its  contents,  and  by  the  circumstances  relied  on 
by  the  defendant "). 

Consequently,  words  inserted  by  misUJbe  may 
be  struck  out,  thoujgh  (perhaps  inconsistently) 
words  omitted  by  mistake  will  not  be  inserted : 
1891,  Boehm's  Goods,  »i£/^a  (bequest  of  10,000/. 
each  to  two  daughters  F.  and  G. ;  the  name  of 
F.  having  been  inserted  by  mistake  instead  of 
G.,  it  was  struck  out,  though  the  Court  would 
not  replace  it  by  the  name  of  G.);  1901,  Gar- 
nett-Botfield  v.  same,  supra;  1991,  Schott's 
Goods,  Prob.  190 ;  1902,  Biisco  v,  Baillic  Ham- 
ilton, Prob.  284 ;  1902,  O'Connell  ».  Dow,  182 
Mass.  541,  66  N.  £.  788. 

*  See  the  quotation  ante,  §  2411. 

*  But  the  actual  dale  of  a  will  is  always  open 
to  inquiry  {ante,  §  2410). 
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necessarily  govern,  and  the  voter's  intent — for  example,  in  voting  by  mis- 
take for  an  unintended  person  —  might  be  open  to  inquiry.  But  the  diffi- 
culties of  investigation  and  the  possibilities  of  cajolery  and  fraud  are  too  great 
to  permit  this.  Practical  needs  oblige  us  to  teike  the  written  expression  of 
the  ballot  as  the  sole  and  definite  element  of  the  voter's  act : 

1863,  Selden,  J.,  in  People  r.  Pea»e,  27  N.  T.  72,  84:  «*  It  is  pn^r  to  ask  him  for  whom 
he  intended  to  vote ;  not  however,  on  the  gioand  that  his  intention  as  ao  independent 
fact  oonld  be  material,  but  on  the  groiuid  that  it  was  a  circomstaDoe  tending  to  raise  & 
presumption  for  whom  he  did  vote ;  Denio,  C.  J. :  ^  It  is  only  the  intention  of  the  voter  as 
expressed  by  the  ballot  —  interpreted,  if  necessary,  as  all  written  eridence  may  be  —  by 
proof  of  the  concomitant  circnmstances  —  which  can  be  taken  into  consideration  on  the 
trial.  If  the  elector  who  deposited  the  vote  shoold  swear  ever  so  strongly  that  he  intended 
it  to  be  for  a  particolar  candidate,  it  ooold  not  be  allowed  to  him,  unless  it  i^peared  upon 
the  other  competent  evidence  tlmt  his  name  was  actually  written  or  printed  upon  it"  ^ 

3.   Voidable  Acta. 

§  2423.   Motive  am  making  an  Act  Voidable,  Mistake,  Fraud,  Duress,  Infanov, 

and  Insanity.   The  distinction  between  acts  void  and  voidable  is  well  enough 

established,  and  the  specific  conditions  of  avoidability  are  for  the  most  part 

*  settled  in  the  law.     It  is  here  necessary  merely  to  ascertain  the  part  played 

by  this  doctrine  in  the  so-called  parol  evidence  rule.^ 

That  an  act  is  voidable  assumes  that  it  is  an  act, — in  other  words,  that 
all  the  requirements  of  an  act,  as  already  examined,  are  satisfied.  So  far,  then, 
as  an  act  is  held  to  be  voidable,  it  must  be  for  some  other  reason  than  one  of 
the  foregoing  elements,  that  is,  some  reason  which  concedes  that  the  act  i» 
jural  and  lawful  in  its  subject,  intelligible  and  definite  in  its  terms,  and  final 
in  its  utterance,  and  that  in  all  these  respects  there  existed  in  the  actor  an 
intention  to  do  the  act,  or  a  volition  having  consequences  equivalent  to  in- 
tention. The  inquiry,  therefore,  is,  What  is  the  distinction  between  these 
elements,  the  lack  of  which  leaves  the  act  void,  and  those  other  elements 
which  merely  make  the  act  voidable  ? 

The  other  elements  are  aU  reducible  finally  to  a  single  consideration^ 
namely,  that  of  motive,  —  t.  e.  the  relation  between  the  actor's  state  of  mind 
and  some  fact  external  to  himself  and  his  act'  This  consideration  of  Motive 
falls  under  three  general  heads : 

1.  When  the  fact  creating  the  motive  is  somewhere  mentioned  in  the  terms 
of  the  act,  it  is  commonly  spoken  of  as  a  Condition.    Conditions  may  be 


*  Aeeord:  1876,  Beardstown  v.  Virginia,  76 
IlL  84,  48  (that  a  ballot  was  cast  by  mistake, 
held  inadmissible);  1898,  Tatt  v.  Hawkins,  53 
Kebr.  867,  78  K.  W.  692  (that  ballots  were  im- 
properly printed  in  distinguishing  between  full 
and  unexpired  terms,  excluded) ;  1896,  State 
o.  Steinbom,  92  Wis.  605,  66  N.  W.  798  (a 
voter's  intent  to  vote  for  a  different  person,  ex- 
cluded). 

How  an  amlnguofu  ballot  may  be  interpreted 
is  a  different  question  (post,  §  2461).  Whether 
the  ballots,  not  the  eUction  officei^a  certifiecUes, 


are  the  ultimate  subject  of  inquiry  is  another 
question  {ante,  §  1361). 

^  Whether  an  act  may  be  void  or  Voidable  as 
to  one  person,  but  not  to  another,  has  already 
been  considered  (ante,  §  2413). 

*  ''It  is  not  true,  then,  as  it  is  sometimes 
said,  that  the  law  does  not  concern  itself  with 
the  motives  for  making  contracts.  On  the  con- 
trary, the  whole  scope  of  fraud  outside  the  con- 
tract is  the  creation  of  false  motives  and  the 
removal  of  true  ones"  (Holmes,  The  Common 
Law,  326). 
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established  by  express  stipulation  in  the  act,  or  by  implication  of  law.  Of 
the  latter  sort  may  be,  for  example,  in  contracts,  a  warranty  of  a  horse's  pedi- 
gree; in  deeds,  a  description  of  land  as  containing  specified  buildings;  in 
wills,  a  recital  (incorrectly)  of  the  death  of  an  elder  son  as  the  reason  for 
devising  to  a  younger  one.' 

2.  When  the  fact  creating  ihe  motive  is  not  mentioned  in  the  terms  of  the 
act,  the  recognized  grounds  of  avoidance  are  of  two  general  sorts,  JError  and 
Compulsion,  (a)  Error  may  exist  either  by  the  inducement  of  the  second 
party,  or  without  it  (1)  Error  induced  by  the  second  party  may  involve  a  fact 
misrepresented /raiM^t^Z^n^y  or  innocently.  In  both  cases,  the  fact  must  have 
been  material  as  a  motive  to  induce  the  act ;  but  the  right  to  avoid  is  much 
narrower  in  scope  in  the  latter  case  than  in  the  former.  In  both  cases,  how- 
ever, the  avoidance  is  due  to  a  fact  external  to  the  legal  act  itself,^  and  this 
marks  the  distinction  between  void  and  voidable  acts.  (2)  Error  not  induced 
hy  the  second  party  will  involve  either  mutual  or  individual  mistake.  Where 
the  mistake  is  mutual  —  for  example,  where  the  parties  agree  to  buy  and  sell 
a  specific  lot  of  land,  supposing  it  to  contain  forty  acres,  and  in  fact  it  con- 
tains thirty-four  acres  only,  but  the  price  is  made  proportionate  to  forty  acres, 
and  the  terms  of  the  deed  do  not  mention  the  area  — ,  the  question  is 
whether  this  mistaken  mutual  motive  will  authorize  either  the  total  avoid- 
ance of  the  act,  or  at  least  its  judicial  reformation  on  equitable  lines.  This 
is  one  of  the  chief  sources  of  controversy  in  the  so-called  doctrine  of  mutual 
mistake;  and  it  has  been  already  noticed  (arUe,  §  2417)  that  this  is  entirely 
distinct  in  its  problem  from  the  doctrines  of  mutual  mistake  as  to  the  actual 
contents  of  a  document  signed.  So,  too,  a  mutual  erroneous  assumption  as 
to  the  legal  effect  of  words  intentionally  used  belongs  under  the  present  head. 
The  practical  problem  here  is  a  difficult  one,  and  the  rules  are  by  no  means 
uniform  in  acceptance ;  but  in  nature  it  is  a  problem  common  to  all  legal 
acts,  whether  oral  or  written.^  Where  the  mistake  is  individual  only  —  for 
example,  in  the  above  case,  if  one  party  alone  entertained  the  mistake  as  to 
area — y  it  is  generally  conceded  that  the  act  cannot  be  avoided.  (&)  Comput- 
sion^  or  duress,  so  far  as  it  means  a  coercion  to  choose  between  the  signing  of 
a  document  and  the  suffering  of  some  harm,  whether  corporal  or  otherwise, 
signifies  that  the  act  has  been  consummated  because  of  the  motive  of  fear  of 


'  Under  this  head  falls  Mr.  Justice  Holmes' 
well-known  illustration  (Common  Law,  810)  of 
a  sale  of  "this  barrel  of  mackerel,"  the  barrel 
tuminff  out  to  contain  salt.  Here  the  question 
is  merdy  whether  the  mackerel  contents  are  by 
implication  an  essential  term  and  therefore  a 
condition,  just  as  when  land  is  described  by 
metes  and  boimds  and  by  area  and  the  two  are 
inconsistent.  In  both  cases  the  terms  of  the 
contractual  act  in  themselves  are  perfectly  intel- 
ligible and  valid,  and  it  is  only  in  application 
to  the  external  objects  that  they  prove  inac- 
curate ;  hence  it  seems  not  the  real  explanation 
to  hold  (Common  Law,  311)  that  toe  act  is 
"meaningless,"  and  therefore  void;  rather,  it 
is  sensible  and  valid,  but  it  rests  upon  the  as- 


sumption of  the  external  correctness  of  an  es- 
sential term,  and  is  therefore  voidable. 

*  1761,  Pitcaim  v,  Oeboume,  2  Ves.  Sr.  375 
("  The  present  evidence  [of  fraud]  is  offered  not 
to  contradict  the  import  of  the  bond  on  the  face 
of  it ;  ...  it  is  admitted  the  written  instru- 
ment is  as  it  was  designed  to  appear  at  the  origi- 
nal transaction"). 

'  For  ordinary  parol  contracts,  but  little 
recognition  seems  to  oe  given  to  such  mutual  mis- 
take as  a  ground  of  avoidance  (Harriman  on  Con- 
tracts, 2d  ed.,  §  418).  But  in  equity  the  term 
"mutual  mistake  "  is  so  often  employed  without 
discrimination  that  the  legitimate  doctrine  as  to 
the  terms  of  the  writing  {anUf  §  2417)  has  often 
been  used  to  extend  to  tbe  present  cases. 
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that  harm.  Since  motive  alone  is  thus  involved,  it  follows  that  compulsion, 
like  fraud,  merely  makes  the  act  voidable.  In  fact,  then,  compulsion  is  always 
of  this  nature,  and  there  is  no  clear  distinction  of  principle  between  "  equi- 
table" and  ** legal"  duress  so-callei  The  only  conceivable  case  in  which 
duress  could  go  to  deny  the  very  existence  of  the  act  is  that  of  the  physical  ' 
seizure  of  the  person's  hand,  and  a  forcible  movement  of  his  pen,  by  another 
person,  for  there  the  first  person's  volition  {afUe,  §  2413)  is  lacking.^ 

3.  A  peculiar  variety  of  the  foregoing  doctrine  is  found  in  the  avoidability 
of  acts  of  infants  and  lunatics.  Here  a  rule  of  thumb  is  adopted,  by  which 
the  person's  age  or  disease  serves  of  itself  virtually  to  raise  a  fixed  presump- 
tion of  fraud  or  compulsion,  and  thus  to  create  the  option  to  avoid,  regardless 
of  any  inquiry  whether  there  was  in  the  individual  case  deceit  or  duress. 
The  general  probability  of  it  is  regarded  as  sufficient.  At  the  same  time 
there  has  always  been  a  tendency,  in  one  or  another  court,  to  break  from  the 
fixed  rule,  and  to  treat  such  persons'  contracts,  especially  after  performance 
on  one  side,  as  voidable  then  only  when  in  fact  there  was  in  the  particular  case 
fraud  or  duress.  It  may  be  added  that  the  earlier  doctrine  that  a  lunatic's 
contracts  are  void,  not  merely  voidable,  is  referable  to  the  natural  opportunity 
for  doubting  whether  his  mental  condition,  as  respects  legal  acts,  is  that  of 
total  absence  of  real  volition  or  merely  of  an  unintelligent  apprehension  of 
the  proper  motives  of  his  conduct ;  for,  if  the  former  be  the  case,  it  is  logical 
to  treat  his  act  as  void.  —  The  voidness  of  a  married  womarCs  acts  at  common 
law  was  a  pure  an'omaly ;  either  it  had  no  reason  at  all  (as  modem  legisla- 
tion practically  pronounces),  or  it  was  based  on  an  apprehension  of  imposi- 
tion, in  which  view  the  rule  of  voidability  should  have  been  applied.  The 
invalidity  of  acts  ultra  vires  of  a  corporation  does  not  involve  the  present 
principle,  but  rather  that  of  prohibited  acts  (arkte^  §  2414);  for  the  law's 
prohibitions  of  such  acts  by  corporations  are  of  the  same  nature  as  its  pro- 
hibition of  gaming  or  trading  contracts  by  natural  persons. 


B.  Integration  of  Legal  Acts 
(Varying  the  Terms  of  a  Document). 

§  2425.  G-eneral  Theory  of  the  Rule  against  Varying  the  Terms  of  a  Writing. 
When  parties  negotiate  at  a  distance,  by  letters  and  telegrams,  —  first  an 
offer,  then  a  declination,  then  a  revision  of  the  offer,  then  a  halt  upon  an 
important  term,  afterwards  an  offer  of  its  concession  in  return  for  the  con- 
cession of  some  prior  term  now  to  be  changed,  and  finally  an  acceptance  of 


*  1887,  Fairbanks  v.  Snow,  145  Mass.  153, 
13  N.  E.  596  (Holmes,  J.  :  '*No  doubt,  if  the 
defendant's  hand  had  been  forcibly  taken  and 
compelled  to  hold  the  pen  and  write  her  name, 
and  the  note  had  been  carried  off  and  delivered, 
the  signature  and  delivery  would  not  have  been 
her  acts ;  .  .  .  there  sometimes  still  is  shown 
an  inclination  to  put  all  cases  of  duress  upon 
this  ground  ;  but  ...  it  is  well  settled  tnat 
where,  as  usual,  the  so-called  duress  consists 
only  of  threats,  the  contract  is  only  voidable ; 


.  .  .  the  ground  upon  which  a  contract  is 
voidable  for  duress  is  the  same  as  in  the  case  of 
fraud,  and  is  that,  whether  it  springs  from  a 
fear  or  a  belief,  the  party  has  been  subjected 
to  an  improper  motive  for  action  ;  but  if  duress 
and  fraud  are  so  far  alike,  there  seems  to  be  no 
sufficient  reason  why  the  limits  of  their  opera- 
tion should  be  different '').  Compare  the  article 
of  Professor  J.  B.  Ames,  Specialty  Contracts 
and  Equitable  Defences,  1895,  Harvard  Law  Re- 
view, iX,  49. 
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this  concession,  and  thus  an  end  of  the  negotiations,  —  where  are  the  terms 
of  this  contract  to  be  found  ?  Obviously,  in  this  congeries  of  letters  and 
telegrams,  as*mutually  modifying  and  complementing  each  other.  The  whole 
of  the  contract  is  not  in  any  one  document  Nor,  on  the  other  hand,  does 
the  whole  of  any  one  document  (probably)  represent  a  part  of  the  contract, 
because  some  of  its  terms  have  been  impaired  and  replaced  by  other  docu- 
ments in  the  series.  Nor  can  it  be  said  that  there  is  a  series  of  legal  acts, 
each  one  independent,  successively  modifying  the  preceding  ones ;  for  each 
letter  and  telegram  is  merely  tentative  and  preparatory,  and  there  exists  no 
legal  act  {ante,  §§  2401,  2404)  until  the  final  assent  is  given.  That  assent, 
when  it  comes,  adopts  and  vivifies  the  entire  mass,  which  until  then  was 
legally  inchoate  only.  The  process  is  not  unlike  the  fall  of  cards  in  the  play 
of  a  trick  at  whist ;  the  total  effect  cannot  be  determined  till  the  last  card 
has  fallen,  and  no  one  card  exhibits  in  itself  the  effect  of  the  trick ;  yet,  when 
all  are  played,  the  second  card  may  prove  to  be  the  decisive  factor  and  may 
remain  unimpaired  by  any  later  play. 

On  the  other  hand,  if  instead  of  leaving  the  net  effect  of  the  negotiations 
to  be  gleaned  from  the  mass  of  writings,  a  single  document  is  finally  drawn 
up  to  replace  them  and  to  embody  their  net  effect,  and  is  signed  or  otherwise 
adopted  by  the  parties,  this  document  will  now  alone  represent  the  terms  of 
the  act.  Instead  of  leaving  the  wheat  mingled  with  the  chaff,  the  wheat  has 
been  definitely  selected  and  set  apart  in  a  single  mass.  The  wheat  existed 
there,  no  less  before  than  now,  but  it  has  now  been  placed  in  a  single  recep- 
tacle by  itself. 

This  process  of  embodying  the  terms  of  a  legal  act  in  a  single  memorial 
may  be  tenned  the  Integration  of  the  act.  i.  e.  its  formation  from  scattered 
parts  into  an  integral  documentary  unity.  The  practical  consequence  of  this 
is  that  its  scattered  parts,  in  their  former  and  inchoate  shape,  have  no  longer 
any  legal  effect ;  they  are  replaced  by  a  single  embodiment  of  the  act  In 
other  words :  When  a  legal  act  is  reduced  into  a  single  memorial,  all  other 
utterances  of  the  parties  on  that  topic  are  legally  immaterial  for  the  purpose 
of  determining  what  are  the  terms  of  their  act. 

This  principle,  perfectly  well  settled  in  our  law,  has  several  aspects  which 
it  is  necessary  here  to  notice : 

(1)  In  the  first  place,  it  is  not  a  rule  of  evidence,  because  it  has  nothing 
to  do  with  the  probative  value  of  one  fact  as  persuading  us  of  the  probable 
existence  of  another  fact  {ante,  §  2).  It  is  a  rule  of  substantive  law,  because 
it  deals  with  the  question  where  and  in  what  sources  and  materials  are  to  be 
found  the  terms  of  a  legal  act  (ante,  §  2401).  This  understanding  of  the 
rule  is  plain  enough  in  the  modem  judicial  utterances,  in  spite  of  the  frequent 
loose  employment  of  the  word  "  evidence  "  —  a  faulty  habit,  but  easily  enough 
succumbed  to  when  applying  the  rule  at  trials : 

1813,  Gibhs,  J.,  in  Pickering  v.  Dowson,  4  Taunt.  770,  786:  <' I  hold  that  if  a  man 
brings  me  a  horse  and  makes  any  representation  whatever  of  his  quality  and  soundness, 
and  afterwards  we  agree  in  writing  for  the  purchase  of  the  horse,  that  shortens  and  cor- 
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rects  the  representations;  and  whatever  terms  are  not  contained  in  the  [written]  oontraet 
do  not  bind  the  seller,  and  must  be  struck  out  of  the  case." 

1824,  Abbott,  C.  J.,  in  Kain  v.  Old,  2  B.  &  C.  627,  634:  "  Where  the  whole  matter 
passes  in  parol,  all  that  passes  may  sometimes  be  taken  together  as  forming  parcel  of  the 
contract  (though  not  always,  because  matter  talked  of  at  the  commencement  of  a  bargain 
may  be  excluded  by  the  language  used  at  its  termination).  But  if  the  contract  be  in  the 
end  reduced  into  writing,  nothing  which  is  not  found  in  the  writing  can  be  considered 
as  a  part  of  the  contract." 

1846,  Parkey  B.,  in  Knight  v.  Barber,  16  M.  &  W.  66  (the  plaintiff  and  the  defendant 
had  made  an  oral  agreement  for  the  sale  of  shares  ;  on  the  same  afternoon  the  defendant 
signed  a  memorandum,  which  was  then  handed  to  the  plaintiff,  reciting  the  sale,  the  price, 
etc. ;  it  was  held  that  this  memorandum  should  have  borne  a  stamp)  :  *'  With  respect  to 
the  first  point  made  by  Mr.  Baines  [for  the  plaintiff],  that  there  was  a  distinct  parol  con- 
tract between  these  parties  before  the  memorandum  was  signed,  if  that  memorandum 
was  afterwards  made  and  signed  by  the  defendant,  and  was  intended  to  contain  the  terms 
of  the  contract  and  to  be  acted  upon  by  the  plaintiff,  it  became,  when  it  was  so  acted  upon, 
the  real  contract  between  the  parties.  The  parol  agreement  goes  for  nothing,  if  it  was 
intended  that  it  should  be  reduced  into  writing  and  this  is  afterwards  done." 

1875,  BlacBum,  J.,  in  Angell  v.  Duke,  32  Law  T.  Rep.  N.  8.  820  :  ''It  is  a  most  im- 
portant rule  that,  where  there  is  a  contract  in  writing,  it  should  not  be  added  to,  if 
the  written  contract  is  intended  to  be  the  record  of  all  the  terms  agreed  upon  between  the 
parties.  Where  there  is  a  collateral  contract,  the  written  contract  does  not  contain  the 
whole  of  the  terms." 

1880,  Van  Fleet,  C,  in  Van  Syckel  v.  Dalrymple,  82  N.  J.  Eq.  233:  <*  What  was  said 
during  the  negotiation  of  the  contract  or  at  the  time  of  its  execution  must  be  excluded,  on 
the  ground  that  the  parties  have  made  the  writing  the  only  repository  and  memorial  of 
the  truth,  and  whatever  is  not  found  in  the  writing  must  be  understood  to  have  been 
waived  and  abandoned."  ^ 


(2)  In  the  next  place,  this  rule  has  no  necessary  relation  to  any  rule  of 
law  requiring  acts  to  be  done  with  a  particular  formality,  such  as  writing.  On 
the  one  hand,  a  contract  may  be  entirely  in  written  form,  prescribed  by  law,  and 
yet  the  terms  may  be  scattered  through  many  writings  and  not  integrated  in 
a  single  document ;  for  example,  a  will  of  personalty  under  the  statute  of 
Charles  II  (against  frauds  and  perjuries)  had  to  be  in  writing,  and  yet  the 
ecclesiastical  Courts  constantly  dealt  with  valid  wills  which  were  made  up 
from  numerous  separate  writings  of  all  sorts.^  On  the  other  hand,  even 
where  no  form  of  writing  is  prescribed,  the  rule  of  integration  applies  if  the 
parties  have  in  fact  embodied  their  act  in  a  single  memorial^ 


^  In  the  following  iwssa^s  the  theory  is  con- 
ciflclj  stated :  1781,  L.  C.  Thurlow,  in  Imham 
V.  Child,  1  Bro.  Ch.  0.  92  ("The  rule  is  per- 
fectly clear  that  where  there  is  a  deed  in  writing, 
It  will  admit  of  no  contract  that  is  not  part  of 
the  deed")  ;  1859,  Pollock,  C.  B.,  in  Harris  v. 
Pickett,  4  H.  A  N.  1,  7  ("  The  rule  relied  on  by 
the  plaintiffs  only  applies  where  the  parties  to 
an  agre:^ment  reduce  it  to  writing  ana  agree  or 
intend  that  that  writing  shall  w  their  agree- 
ment ") ;  1859,  Martin,  B.,  in  Langton  v.  Hig- 
gins,  4  H.  &  N.  401,  408  ("Where  two  parties 
enter  into  a  contract  and  put  it  into  [a  single] 
writing,  that  vrriting  determines  the  terms  of 
the  bargain  ") ;  1861,  Hoar,  J.,  in  Kelly  v.  Cun- 


ningham, 1  AIL  478  ("The  writing  is  the  con- 
tract of  the  parties,  in  the  view  of  the  law,  and 
supersedes  all  the  previous  parol  agreements ") ; 
18/8,  Depue,  J.,  in  Franklin  F.  Ins.  Co.  v. 
Martin,  40  N.  J.  L.  568,  581  ("The  written 
contract  shall  be  regarded  as  the  sole  repository 
of  the  intentions  of  the  parties  "). 

*  See  the  cases  cited  post,  §  2454. 

>  1845,  Pollock,  C.  B.,  in  Eden  v.  Blake,  IS 
M.  &  W.  614,  618  ("Whatever  be  the  value  of 
the  goods  sold,  whether  it  be  such  as  calls  for 
a  memorandum  in  writing,  under  the  statute  of 
frauds,  or  not,  if  there  has  been  a  memorandum 
in  writing,  it  cannot  be  altered  by  eztrinri« 
evidence  "). 
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(3)  As  a  consequence  of  the  same  principle,  it  is  to  be  noted  that,  in  theory, 
the  rule  of  Integration  would  apply  equally  to  an  act  embodied  in  oralformy 
i,  e,  to  a  single  oral  pronouncement*  Such  a  transaction  is  entirely  unlikely 
in  fact ;  it  can  be  imagined,  perhaps,  in  a  contract  by  heliograph  or  by  un- 
written electric  telegraph.  But  it  serves  to  illustrate  and  emphasize  the 
principle  that  the  essence  of  the  present  rule  is  the  embodiment  of  the  act 
in  a  single  utterance,  and  that  the  rule  applies  to  acts  as  acts,  independently 
of  whether  the  form  be  written  or  oral 

(4)  Finally,  the  notion  of  Integration  is  not  that  any  additional  terms  are 
involved  in  that  process,  but  merely  that  the  terms  are  contained  in  a  differ- 
ent material  or  embodiment ;  and  therefore  the  act  is  complete  and  binding 
when  finally  assented  to  before  integration,  even  if  it  is  an  agreed  condition 
that  the  act  shall  be  so  reduced  or  integrated.^ 

§  2426.  History  of  the  Rnle.  Looking  back  to  find  the  origin  and  develop- 
ment of  this  rule,  the  precise  inquiry,  then,  is  this :  The  modern  rule  being 
that  when  the  parties  have  embodied  a  transaction  in  a  single  document,  the 
writing  is  indisputable  as  to  the  terms  of  the  transaction,  how  far  back  in 
our  history  does  this  rule  go,  and  what  were  the  circumstances  of  its  origin 
and  development  ? 

It  might  have  been  supposed  that  this  great  principle  of  our  law  had  come 
down  to  us  as  a  continuous  tradition  from  the  earliest  days.  The  indisputa- 
bility of  the  terms  of  a  writing  seems  to  harmonize  with  that  rigid  formalism 
of  primitive  days  which  is  elsewhere  in  the  law  constantly  observable  {ante^ 
§  2405).  Resting  though  it  does  now  on  a  rational  foundation  of  experience 
and  policy,  did  it  not  nevertheless  exist,  even  at  the  very  beginning,  as  a 
natural  part  of  the  earlier  system  ?  Curiously  enough,  its  history  is  quite  the 
contrary.  Our  primitive  system  knew  it  not  Only  towards  the  end  of  th« 
middle  ages  does  it  come  into  being ;  and  only  in  fairly  modern  times  does 
it  gain  complete  recognition.  Its  history  falls,  by  a  rough  division,  into  three 
periods :  I,  from  primitive  times  till  the  vogue  of  the  seal,  in  the  1200s ;  II, 
then,  on  English  soil,  till  the  statute  of  frauds  and  perjuries,  in  1678 ;  III,  and 
thence,  its  modern  recognition. 

I.^  In  the  primitive  Germanic  notions,  at  the  time  of  the  barbarian  inva- 


^  1854,  Mr.  (later  Justice)  Blackburn,  ai|;ii- 
ing,  in  Brown  ».  Byrne,  8  E.  A  B.  703  ("  It  may 
be  convenient  first  to  answer  a  question,  put 
from  the  Bench,  as  to  whether  there  is  a  ais- 
tinction  between  written  and  verbal  contracts. 
There  is  a  difference  ;  but  in  this  respect  there 
is  none.  If  the  parties  met  for  the  first  and  last 
time,  and  made  a  contract  entirely  by  [oral] 
words,  these  words  would,  if  proved,  have  pre- 
cisely the  same  conRtrnction  as  if  they  had  been 
written  down");  1885,  Miilkev,  J.,  in  Gilbert 
V.  McGinnis,  114  111.  28,  28  N.  E.  882  ("The 
rule  here  stated  [as  to  interpolating  a  usage]  is 
equally  applicable  to  a  verbal  contract,  where 
the  terms  of  it  are  definitely  fixed,  as  they  are 
in  the  presont  case  '*). 

•  1894,  Sanders  v.  Pottlitzer  B.  F.  Co.,  144 


K.  Y.  209,  89  N.  E.  75  (defendant  and  plaintiff 
had  settled  by  letters  and  telegrams  upon  the 
terms  of  their  contract,  and  had  mutually 
assented,  the  intention  being  also  to  embody 
the  terms  thereupon  in  a  single  document ;  the 
defendant  then  refused  to  execute  the  document 
unless  a  new  condition  was  inserted  ;  held,  that 
the  understanding  that  the  contract  should  be 
embodied  in* a  single  document  did  not  involve 
the  addition  of  any  substantive  terms  to  the 
obligation,  and  that  the  contract  could  therefore 
be  enforced  in  spite  of  its  not  having  been  so 
embodied). 

*  The  materials  for  this  first  nart  of  the  story 
are  to  be  gleaned  from  the  following  works: 
1877-8,  Ficker,  Beitrage  zur  Urkundenlehre  ; 
1885,  Heusler,  Institntionen  des  deutschen  Pri- 
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sions  and  under  the  Merovingian  aiid  Carloviugian  monarchies,  there  was 
certainly  no  notion  of  the  indisputability  of  the  terms  of  a  document.  This 
is  explained,  and  was  indeed  predetermined,  by  the  character  of  the  civiliza- 
tion of  those  peoples.  When  the  Germanic  tribes  spread  west  and  south,  and 
absorbed  the  Roman  territories  in  Gktul,  Spain,  and  Northern  Italy,  they 
brought  with  them  two  marked  traits,  —  an  ignorance  of  letters,  and  a  legal 
system  of  formal  oral  transactions.  They  found  writing  in  use  among  the 
Romanized  peoples,  and  (in  Italy  at  least)  an  advanced  habit  of  transaction 
by  notarial  documents ;  and  this  they  in  part  fell  in  with.  But  it  remained 
alien  to  their  own  ideas ;  and  after  the  dissolution  of  the  Carlovingian  empire 
and  the  subsidence  of  Romanesque  influence  (say,  by  the  900s),  the  alien 
element  that  had  found  entrance  was  excised,  and  the  development  of  their 
native  system  proceeded  on  its  own  main  lines.^  The  document,  then,  even 
in  its  most  definite  type  (carta),  is  in  the  Germanic  system  merely  one  of  the 
symbols  that  entered  into  the  formalism  of  the  transaction,  and,  like  the 
wand,  the  glove,  and  the  knife,  has  an  efficacy  independent  of  its  written 
tenor,  —  which  indeed  could  mean  nothing  to  the  parties  who  employed  it : 

'*  In  the  legal  affairs  of  a  people  who,  from  the  lowest  churl  to  the  great  Emperor 
Charles,  were  unskilled  alike  in  reading  and  in  writing,  the  written  document  could  have 
but  a  precarious  position,  and  its  acceptance  into  legal  practice  was  opposed  by  all  sorts 
of  obstacles,  —  in  particular,  by  an  almost  ineradicable  distrust  of  everything  written, 
which  they  feared  with  the  fear  of  a  man  who  stands  weaponless  and  helpless.  For  us 
modems  a  written  document  is  quite  another  thing  than  for  the  Germanic  tribes,  con. 
fronted  with  it  yet  not  comprehending  it.  Nowadays,  our  documents  of  debt,  or  the  like, 
we  write  ourselves,  or  at  least  sign  them  after  perusal ;  we  are  masters  of  them,  and  we 
know  that  the  thing  we  have  written  or  signed  is  precisely  what  it  is,  and  no  fearsome 
mysterious  thing.  Quite  otherwise  with  the  Germanic  peoples,  confronted  with  the  alien 
practice  of  legal  writings,  upon  their  invasions  of  Roman  regions.  The  grantor  of  land, 
the  borrower  of  money,  could  neither  read  nor  write  the  document  which  might  be  exe- 
cuted in  his  name ;  he  could  but  mark  his  cross  at  the  bottom,  and  hope  that  all  was  right. 
Thus  we  hear,  even  in  the  early  1200s,  a  certain  bailiff  of  the  abbey  of  Pruem,  in  a  litiga- 
tion with  the  abbey  before  Henry  IV,  scornfully  protesting,  when  the  abbey  produces  a 
royal  charter  against  him,  that  a  partisan  scribe  could  indite  whatever  he  might  please  to 


vatrechts;  1887,  Posse,  Die  Lehre  von  Priva- 
tnrkanden  ;  1889,  Bresslau,  Handbuch  der  Urk- 
undenlehre  far  Deutschland  und  Italien,  I, 
476-555  ;  1887-92,  Brunner,  Deutsche  Rechts- 
geschichte  (based  upon  earlier  separate  essays  by 
the  same  author,  especially  his  Kechtsgeschichte 
der  romischen  una  germanischen  Urkunden) ; 
1903,  Brunner,  Gnindzii^e  der  deutschen  Rechts- 
geschichte  (confirming  his  earlier  results) ;  1 895, 
A.  S.  Schultze,  Zur  Lehre  vom  Urkundenbe- 
weise,  Zeitschrift  fiir  das  privat-  und  oeffent- 
liches  Recht,  XXII,  70 ;  1898,  Declareuil,  Les 
preuves  judiciaires  dans  le  droit  franc  du  V*  au 
Vll*  sifecle,  Nonv.  revue  hist,  du  droit  fr.  et 
etrang.,  XXI,  220,  747,  757  (indei)endently 
reachinfc  results  in  harmony  with  the  Grerman 
scholars)  ;  1902,  Schroeder,  Lehrbuch  der  deut- 
schen Rechtsgeschichte,  4th  ed.,  361,  698.  All 
these  scholars  are  in  substantial  agreement  upon 
the  historical  facts  to  be  referred  to  ;  Ficker  and 


Bresslau  having  contributed  most  to  establish 
the  correct  story  of  the  great  fact,  the  relation 
of  the  seal  and  the  attesting  witnesses  to  the 
effect  of  the  document.  Pertile  (Stona  del 
diritto  italiano,  ed.  1900,  VI,  pt.  1,  pp.  417- 
419)  is  in  accoid  as  to  most  points,  yet  does  not 
notice  the  importance  of  the  seal ;  but  in  Italy 
the  early  vogue  of  notaries  gave  a  different  turn 
to  the  story  of  its  local  law.  Stouff  (Etude  sur 
la  formation  des  contrats  -par  I'^criture  dans  le 
droit  des  formules  du  V*  au  XII*  si^cle ;  Non- 
velle  revue  hist,  de  droit,  XI,  249  ;  1887)  ignores 
entirely  the  historical  place  of  the  seal ;  but 
Bresslau  and  Posse  had  not  at  that  date  pub- 
lished their  researches  copiously  confirming 
Ficker's. 

*  Ficker,  I,  83-88 ;  Brunner,  R.  G.,  I,  89J^, 
II,  420  ;  id.,  Grundz.,  41,  119  ;  Pollock  &  Malt- 
land,  II,  88-190. 
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invent  ('  irridens  iesiamerUay  dicens  quodpenna  cuitulibet  quelibet  notare posset,  rum  ideo  suum 
jus  amUtere  dehereVy  So  too,  in  even  a  later  age,  there  was  an  almost  proverbial  verse' 
which  ran, '  On  parchment,  scribes  may  place  with  ease  Exactly  what  their  own  minds 
please.'  It  is,  in  short,  easy  to  imagine  the  mistrust  which  most  in  those  days  have  at- 
tached itself  to  the  written  document.  .  .  .  The  truth  is  that  the  legal  value  of  the  carta 
consisted  in  this,  that  by  means  of  it  the  legal  transaction  was  completed.  .  .  .  The 
grantor  of  a  piece  of  land  could  transfer  it  in  the  ancient  national  form  of  sale  and  vesti- 
tura,  or  he  could  now  accomplish  the  transfer  by  means  of  the  document  (per  cartam  ven^ 
ditumis),  and  the  trctditio  per  cartam  effected  the  transfer  of  ownership,  just  as  before  this 
the  sale  had  done.  .  .  .  Thus  the  traditio  cartes  was  itself  a  formal  act.  The  act  of  deliv- 
ery of  the  document  was  performed  by  the  maker  grasping  the  still  blank  parchment, 
lifting  it  from  the  earth  (in  land  transfers  at  least,  by  Prankish  usage),  calling  upon  the 
witnesses  to  grasp  it  with  him,  handing  it  to  the  scribe  to  fiU  out  the  writing,  and,  after 
signatures  affixed,  delivering  it  to  the  grantee."  ^ 

In  this  stage,  then,  the  carta  merely  plays  a  convenient  part,  first,  by 
enabling  the  formal  delivery  of  the  land  to  be  made  symbolically  away  from 
the  premises,  and,  next,  by  preserving  against  future  forgetfulness  the  names 
of  thB  witnesses.^  The  important  and  unquestionable  fact  is  that  the  tenor 
of  the  writing  does  not  legally  and  hindingly  establish  anything,^  If  the 
truth  of  its  statement  is  disputed  —  the  amount  of  money  loaned,  the  area 
of  land  conveyed,  the  conditions  of  tenure  annexed  — ,  the  terms  of  the  trans- 
action may  and  must  be  proved  by  calling  the  witnesses  to  it,  regardless  of 
any  contradiction  of  the  writing.^  The  attendant  witnesses  continued  to  be, 
as  they  had  been,  the  main  reliance  for  the  proof  of  a  disputed  transaction. 
The  procedure  for  disputing  by  the  witnesses'  oaths  the  correctness  of  the 
document  was  elaborate  and  well-settled,  and  its  ultimate  settlement  might 
turn  upon  a  wager  of  battle.  How  long  was  the  persistence  of  this  subsidiary 
status  of  the  document,  and  how  continuous  the  connection  between  Germanic 
usage  and  early  Anglo-Norman  legal  ideas,  may  be  seen  from  the  following 
record  of  English  litigation  two  hundred  years  after  the  Conquest : 

1292,  Anon,,  Year  Book  20  Edw.  I,  258  (Horwood's  ed.)  :  **  A  brought  the  mordances- 
ter  against  B,  on  the  death  of  his  father,  for  tenements  in  C  ;  and  he  prayed  the  assise. 
—  B.  '  There  ought  not  to  be  an  assise :  for  see  here  your  father's  charter,  by  which  he 
enfeoffed  us  and  put  us  in  good  seisin.  Judgment  if  there  ought  to  be  an  assise.'  —  A. 
'  I  admit  perfectly  that  the  charter  is  the  deed  of  my  father ;  but  I  tell  you  that  he  gave 
you  the  tenements  by  that  chai'ter  upon  these  terms,  viz.,  that  you  should  hold  it  for  one 
month,  and  that  at  the  end  of  the  month  you  should  espouse  his  daughter  Emma ;  and 
that  if  you  did  not,  the  land  should  revert  to  him  and  his  heirs.  Now,  he  died  within  the 
month,  and  at  the  end  of  the  month  you  would  not  marry  his  daughter  ;  therefore  we 
pray  judgment  if  there  ought  not  to  be  an  assise.'  — B.  *  You  have  admitted  the  charter, 
which  is  simple  and  unconditional.  Judgment  if  there  ought  to  be  an  assise.' — A. 
*  Whatever  the  words  of  the  charter  may  be,  such  was  the  covenant  between  my  father 

»  Konrad     von     Wiirzburg,     Schwanritter,  Fertile,  I,  pt.  1,  p.  417,  pt.  2,  p.  192 ;  Glaason, 

].  571.  Hist,  du  droit  et  des  inst.  de  la  France,  III, 

•  Heusler,  I,  86.  503. 

•  Ficker,  I,  85  ;  Bresslau,  I,  729,  730.  '  "That  the  probative  value  of  a  document 

•  Ficker,  82  ff.  ;  Posse,  68  ;  Branner,  R.  G.,  lay  only  in  its  witnesses  may  be  gathered  from 
I,  893,  II,  420 ;  id.,  Grundz.,  76,  119,  159 ;  the  fact  that  the  word  urkunde  meant  nothing 
Heusler,  I,  91 ;  Declareuil,  757  ;  Bresslau,  488,  else  than  *  witness' "  :  Schroeder,  861 ;  so  Brun- 
600,  799 ;  Schultze,  101 ;  Schroeder,  861,  698  ;  ner,  B.  O.  II,  891. 
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and  his  friends  and  your  friends ;  ready,  etc.'  —  B.  '  The  reTerse.  —  Therelore  to  the 
country.'  —  The  Jurors  said  that  such  was  the  contract  eyen  as  A  said;  and  that  his 
father  died  within  the  month.  —  They  were  aslced  if  he  died  seised  in  his  demesne  as  of 
fee.  —  The  Jurors.  *  We  pray  your  assistance.'  —  The  Justice.  '  And  inasmuch  as  it  is 
found  that  the  estate  of  B  was  conditional,  which  condition  was  not  specifically  performed, 
by  reason  of  the  default  of  B,  and  therefore  his  seisin  was  nulL*  "  * 

II.  The  rise  of  the  seal  brings  a  new  era  for  written  documents,  not  merely 
by  famishing  them  with  a  means  of  authenticating  genuineness  {ante, 
§  2161),  but  also  by  rendering  them  indisputable  as  to  the  terms  of  the  trans- 
action and  thus  dispensing  with  the  summoning  of  witnesses.  The  vogue 
of  the  seal  and  of  the  transaction-witness  wax  and  wane,  the  one  relatively 
to  the  other.®  This  legal  value  of  the  seal  was  the  result  of  a  practice  work- 
ing from  above  downwards,  from  the  King  to  the  people  at  large.  It  is 
involved,  in  the  beginning,  with  the  Germanic  principle  that  the  King's 
word  is  undisputable.  Who  gives  him  the  lie,  forfeits  life.  The  King's  seal 
to  a  document  makes  the  truth  of  the  document  incontestable.  This  leads, 
along  another  line,  to  the  modem  doctrine  of  the  verity  of  judicial  records, — 
to  be  noticed  later.  Here,  for  private  men's  documents,  its  significance  is 
that  the  indisputability  of  a  document  sealed  by  the  King  marked  it  with  an 
extraordinary  quality,  much  to  be  sought  after.  As  the  habitual  use  of  the 
seal  extends  downwards,  its  valuable  attributes  go  with  it  First,  a  few 
counts  and  bishops  acquire  seals ;  and  then  their  courtesies  are  sought  in 
lending  the  impress  and  guarantee  of  their  seal  to  some  document  of  an 
inferior  person,  as  serving  him  in  future  instead  of  witnesses.^^  Finally,  the 
ordinary  freeman  comes  usually  to  have  a  seal ;  and  his  seal  too  makes  a 
document  indisputable  —  at  least,  by  himself.  This  extension  of  the  seal 
begins  in  the  1000s,  and  is  completed  by  the  1200s.^  Thus  the  old  regime 
of  proof  by  transaction-witnesses  disappears  by  degrees;  by  the  1300s  they 
are  almost  superfluous.^  This  means  that  when  a  transaction  has  been  made 
by  writing,  the  parties  rely  for  their  future  proof  no  longer  on  witnesses  called 
in  at  the  time  of  the  transaction,  but  on  the  opponent's  seal  found  affixed  to  the 
document,  which  thereby  makes  its  terms  indisputable  by  him  as  represent- 
ing the  actual  terms  of  the  transaction  between  the  parties.^ 


*  Another  case  of  a  similar  sort  is  cited  by- 
Professor  Thayer  (Preliminary  Treatise  on  Evi- 
dence, 105)  from  Forsyth,  who  cites  from 
Jocelyn  de  Brakelonde.  About  the  1300s,  the 
following  passage  also  is  found  :  Mirror  of  Jus- 
tices, ubi  infra,  pp.  76,  116,  162,  168  (**a 
charter  is  vicious  ir  it  testifies  that  a  gift  has 
been  made,  whereas  as  yet  there  has  been  no 
delivery  of  seisin  "). 

»  Ficker,  I,  94,  95,  106,  107,  115  ;  Bresslau, 
610-549;  Brunner,  R.  6.,  I,  893,  II,  420,  628. 

"  Ficker,  94 ;  Posse,  180  ;  atUe,  §  2161. 

"  Ficker,  91,  97  ;  Posse,  129 ;  Bresslau,  684 
("by  the  second  half  of  the  1200s  even  ordinary 
burgers  seal  their  documents");  Holmes,  The 
Common  Law,  272  ;  Pollock  and  Maitland,  II, 
221  (*'at  the  date  of  the  Conquest  the  Korman 
duke  has  a  seal,  and  his  cousin  the  late  King  of 


England  had  a  seal ;  •  .  •  before  the  end  of  the 
thirteenth  centoiy  the  free  and  lawful  man 
usnally  had  a  seal'"). 

^*  Ficker,  96-97  ;  Breaslaa,  545.  The  course 
of  thought  is  seen  in  the  attribntion  of  the 
qualities  of  a  witness  to  the  seal,  as  in  a  much 
quoted  i)a.Hsage  of  the  Schwabenspiegel,  c.  84, 
§  2  :  *'  Hilfet  ein  toter  geziuge  [i.  e.  die  briefe] 
aU  wol  dir  als  ein  lebendiger    (Schultze,  119). 

u  Ficker,  82-91;  Bresslau,  546  (*' there  is 
therefore  no  counter-proof  allowable  against  the 
statements  of  fact  [aen  aacKlichen  Berieht]  in  a 
sealed  document");  id.  589  ("as  a  first  prin- 
ciple of  the  law  for  documentary  proof  in  Ger- 
many after  the  12008,  it  may  be  considered  .  .  . 
[exceptions  excepted]  that  the  sealing  was  an 
indispensable  recjuirement  for  the  legal  eviden- 
tial force  of  a  document,  no  matter  who  was  its 


8414 


§§2400-2478]  VARYING  THE  TERMS;  HISTORY.  §2426 

The  tool  for  shaping  the  new  doctrine  had  now  been  supplied;  and  it 
remained  to  develop  and  extend  the  doctrine.  Here  it  must  be  remembered 
that  in  Anglo-Norman  times  people  are  still,  on  the  whole,  unfamiliar  with 
writing,  and  that  the  chief  varieties  of  transaction  —  namely,  those  affecting 
land  —  are  still  practised  with  oral  forms ;  ^^  the  essential,  working  concep- 
tion is  the  livery  of  seisin,  not  the  charter.  Whatever  virtue  there  is  in  the 
writing  is  testimonial  only.  It  furnishes  one  sort  of  proof ;  but  it  is  not  a 
necessary  kind  of  proof,  and  the  main  thing  is  something  done  apart  from  the 
writing.  "  This  indenture  "  merely  "  witnesseth  " ;  and  the  now  time-worn 
phrase  was  once  the  actual  conception .^^ 

So  long  as  this  notion  of  the  operative  element  of  transactions  persisted,  it 
must  oppose  a  constant  obstacle  to  the  progress  of  the  idea  of  an  indisputable 
sealed  document.  Since  the  writing  is  not  the  vital  thing,  why  yield  to  its 
terms  ?  And  so  for  two  centuries  or  more  the  extension  and  adaptation  of 
the  new  idea  is  slow.  For  mercantile  contracts,  the  advance  seems  to  have 
been  settled  by  the  1300s.^^  But  for  land-transactions  there  was  more  tardy 
progress.  By  that  time,  charters  (i.  e.  deeds)  were  becoming  necessary  accom- 
paniments;^^ but  they  were  not  yet  indisputable  in  every  respect  For 
example,  Littleton,  about  1466,  tells  us  ^^  that  where  the  deed  is  in  terms 
absolute  but  the  livery  of  seisin  was  made  with  an  oral  condition,  still  the 
condition  is  enforceable,  because  "  nothing  of  the  tenements  passeth  by  the 
deed,  for  that  the  condition  is  not  comprised  " ;  and  again,  that  though,  for  a 
condition  attached  to  the  transfer  of  a  freehold,  some  writing  must  be  shown, 
yet "  a  man  may  be  aided  upon  such  a  condition  by  the  verdict  of  twelve 
men  taken  at  large,"  ^®  —  just  as  the  twelve  men,  in  the  case  (above  cited)  of 
two  centuries  before,  aided  the  plaintiff  by  a  verdict  directly  contradicting 
the  deei«> 

author");  Schroeder,  701;  Schnltze,  103,  118.  of  establishing  a  debt  in  GlanviU's  time  than 

This  was  long  ago  noted  by  Mr.  Justice  Holmes  witnesses ;  ...  [it  was]  only  another,  although 

for  English  law:  1881,  The  Ck>mmon  Law,  272.  more  conclosiye,  mode  of  proof*') ;  and  it  per- 

8pace  does  not  suffice  to  note  the  veiy  interest-  sists  as  a  phrase  to  the  time  of  Sheppard's 

ing  stages  of  progress,  pointed  out  by  Ficker  Touchstone,  in  the  1600s:  c.   IV.  p.  50  ("a 

and  Bresslau,  by  which  this  result  was  reached,  deed  is  a  writing  or  instrument,  written  on 

The    indenture  or  chirograph    of   the  Anglo-  paper  or  parchment,  sealed  and  delivered,  to 

Saxons  was  one  of  the  intermediate  ei^^edients  prove  and  testify  the  agreement  of  the  parties 

for  securing  genuineness   and   conclusiveness,  whose  deed  it  is  to  the  things  contained  in  the 

But  the  seal  proved  its  superiority  for  the  latter  deed"), 

pui-pose,  and  finally  prevailed.  "  1368,  Y.  B.  41  Edw.  Ill,  10,  6  (quoted 

^«  Pollock  &  Maitland,  II,  88,  98,  202,  217  infra,  note  30). 

(quoted  ante,  S  2405).  "  Pollock  &  Maitland,  II,  82,  91. 

^  The  word  urkunde  signified,  by  etymology,  "  Tenures,  sect.  869. 
**  witness":  note  7,  mpra.  This  was  the  usual  "  Ibid.,  sect.  866.  Compare  the  following, 
conception  still  in  the  1300s  and  1400s  ;  see  the  in  1523  :  T.  B.  14  H.  YIII,  17,  6  and  7  (Brud- 
<sitation  supra,  n.  12,  iv/ra,  n.  19  ;  and  the  fol-  nel,  J. :  "Such  things  as  \ysLaa  by  parol,  are  as 
lowing :  Circa  1800,  Mirror  of  Justices,  b.  II,  c.  27,  well  by  parol  as  written  on  condition  ;  for  every 
Seld.  Soc.  Pub.  VII,  76  ("escritz  tesmonials  de  grant  of  a  chattel  is  good  on  condition  without 
contracts,"  t. «.  deeds) ;  b.  Ill,  c.  23,  ib.  107,  162  writing  ;  for  a  deed  is  nothing  but  a  proof  and 
{**  by  way  of  aid  for  men's  memory  are  writings,  testimonial  of  the  agreement  of  the  party,  —  as 
charters,  and  muniments  very  necessary  for  to  a  deed  of  feoffment  is  nothing  but  a  proof  of 
testify  the  conditions  and  the  points  of  con-  the  livery,  for  the  land  passes  by  the  livery ;  but 
tracts");  1466  (?),  Littleton's  Tenures,  sect,  when  the  deed  and  the  livery  are  joined  together, 
866,  371  ("  uiiescript  south  seale  prevent  niesme  that  is  a  proof  of  the  livery  ").  • 
la  condition  ") ;  1881,  Holnies,  Tlie  Common  *•  In  a  later  day,  this  tradition  is  thus  ex- 
Law,  270  ("a  writing  was  a  n>nre  general  way  pounded:    Ante   1726,   Gilbert,   Evidence,    84 
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On  the  other  hand,  Littleton  in  the  very  same  treatise^  is  mentioning  as 
**  common  learning "  that  a  plea  of  condition,  except  in  some  special  cases,: 
shall  not  defeat  a  freehold  "  unless  he  showeth  the  proof  in  writing."  The 
1400s  were  evidently  a  transition  period.  By  the  time  of  Coke's  commentary 
upon  Littleton  and  of  Sheppard's  Touchstone  —  by  the  1600s,  on  the  whole 
— the  modem  rule  of  indisputability  is  established  for  all  transactions  affect- 
ing realty." 

No  doiibt  by  that  time  the  surrounding  circumstances  had  facilitated,  and 
judicial  reflection  and  conscious  policy  had  stimulated,  the  natural  growth  of 
the  newer  rule.  In  the  first  place,  the  community  had  become  more  generally 
lettered,  and  this  in  its  turn  had  resulted  from  the  spread  of  the  printing  pro- 
cess in  the  ktc  1400(.  Jteading  and  writing  were  no  longer  the  mysterious 
arts  of  a  few.  It  was  natural  to  hold  that  a  man  was  bound  by  his  written 
version  of  the  transaction,  when  he  might  easily  p uard  himself  against  the 
writing's  being  deficient  in  some  of  the  agreed  terms  ;^  and  it  was  the  more 
natural  to  rely  wholly  upon  the  writing  since  the  dying  out  of  old  methods 
(due  in  part  to  jury-trial)  had  made  transaction-witnesses  not  commonly 
available.  In  the  second  place,  mercantile  custom  had  already  pointed  the 
way  in  advance.  The  Lombards  in  London  (and  doubtless  also  —  somewhat 
later  —  the  Flemings  and  the  Hansas)  were  employing  the  commercial  forma 
which  had  developed  with  the  revival  of  commerce  in  the  preceding  three 
centuries.  These  mercantile  documents  of  debt  had  already  invented  the 
device  of  indisputability,  —  to  some  extent,  no  doubt,  preserving  in  tradition 
the  expedients  of  the  advanced  Roman  law.  Such  models  can  be  seen  to 
have  had  some  influence  upon  English  ideas.^    In  the  third  place,  the  rigid 

(«  Things  that  lie  in  lirery  may  be  pleaded  secundum  formam  chartie,  any  additional  words 

without  deed  ;  .  .  .  eo  a  man  may  plead  a  de-  of  oral  livery  are  void. 

mise,  without  deed,  and  give  the  indenture  in         ^  E,  g.^  Babington,  J.,  in  1480,  Y.  B.  8  H. 

evidence,  for  the  indenture  maybe  used  as  an  VI,  26, 15,  repudiating  proof  of  an  oral  condition 

evidence  of  the  contract  that  would  be  good  to  qualify  a  deed  :  '*  And  it  will  be  adjudged 

whether  there  were  any  indenture  or  not.  ...  my  own  folly  that  I  did  not  wish  to  have  it 

[Livery  of  seisin]  is  a  fact  a  man  cannot  impeach  written  in."    The  contrast  between  this  effect 

or  deny,  and  this  is  from  the  notoriety  of  the  of  the  spread  of  letters,  and  the  effect  on  th» 

ceremony,  .  .  .  therefore  if  the  defendant />^a^  doctrine  of  intention  or  mistake  (an^  §2406), 

the  livery  and  seisin  of  the  plaintiff,  the  plaintiff  is  worth  noticing ;  in  the  latter  aspect,  it  bound 

cannot  reply  that  the   Uvery  was  conditional,  a  man  to  what  was  in  the  deed  ;  in  the  present 

without   showing  the   deed,    inasmuch  as  the  aspect,  it  kept  out  what  was  not  in  the  deed, 
plaintiff  is  estopped  to  defeat  his  own  livery  by        ^  As  early  as  the  1200s,  this  leaven  is  seen 

a  naked  averment    and    parol   evidence  only,  working;  ''Note  that  by  the  law  merchant  a 

But  the  jury  are  not  estopped  on  the  general  man  cannot  wage  his  law  against  a  tally  "  :  1 222, 

isme  from  finding  such  a  conditional  feoffment,  Y.  B.  20  Edw.  I,  p.  68 ;  and  the  same  rule  for 

for  the  jury  are  men  of  the  neighborhood  that  a  sealed  confession  of  debt  is  put  forward  as  late 

are  supposed  to  be  present  at  the  solemnity  ...  as  1460  as  a  "custom  of  London  "  :  Y.  B.  S& 

and  by  consequence  may  exhibit  the  condition  H.   VI,    34,    46,  cited  in  Thayer,  Preliminary 

on  the  feoffment.     But   since  the  use  of  the  Treatise,  394.    Further  illustrations  are  furnished 

solemnities   before    men   of   the  country  hath  in  Pollock  &  Maitland,  II,  212,  222.     For  this 

ceased  .  .  .  therefore  the  statute  of  frauds  and  doctrine  of  the  foreigners'  commercial  law,  sea 

perjuries  hath    enacted  that  no  .  .  .  [estates]  Baldus,  Consilia  I,  no.  48  (''Stabiles  et  firrae 

shall  be  assigned,  granted,  or  surrendered  unless  debent  esse  scriptune  mercatornm,  —  juxta  illud 

it  be  by  deed  or  note  in  writing ").  vulgare    dictum    'quod    scrips!    sciipsi,'    quia 

■*  Sect.  365.  scriptura  mercatornm  et  campMonun  habetur  pro 

■■  Yet,  even  in  Shepmrd's  day,  relics  remain,  sententia  et  sua  fide  trnnsit  in  rem  judit^tam    ), 

as  where  he  says  (c.  iX)  that  if  the  words  of  quoted  in  Goldschmidt,   Haiidb.  \\*-8  Haudels- 

livery  are  to  one  effect  and  the  deed  to  another  rechts,  (1891)  3d  ed.,   I,  1,  p.  389,  note;  see 

effect  the  deed  is  void  ;  though  if  the  livery  is  alsoib.  306;  Fianken,  Das  Fi-anzosische  Pfand<r 
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control  of  the  jury  influenced  the  judges,  indirectly,  by  leading  them  to  keep 
from  the  jury  all  alleged  oral  transactions  which  might  be  misused  by  them 
to  overturn  the  words  of  the  writing.  The  safety  of  written  proof  was  sup- 
posed to  be  at  stake.  If  the  parties  were  allowed  to  put  in  averments 
extraneous  to  the  writing,  it  must  go  to  the  jury,  and  there  was  no  telling 
what  the  jury  might  do  ;  but  if  the  judges  took  exclusive  charge,  they  could 
better  control  the  situation.  This  reasoning  is  not  much  reported  till  later 
times,^  but  it  was  plainly  there.**  Finally,  a  general  policy  of  regard  for  the 
trustworthiness  of  rvriting,  as  against  the  shiftiness  of  mere  testimonial  recol- 
lection, was  beginning  to  be  consciously  avowed,  irrespective  of  any  discrim- 
ination against  the  jury.  This  is  a  distinctly  modem  attitude,  but  it  emerges 
as  one  of  the  considerations  that  finally  tended  to  fix  the  rule.  "  Thus  you 
would  avoid  a  matter  of  record  by  simple  surmise,"  says  Paston,  J.,  in  1430.^ 
Coke,  of  course,  furnishes  such  reflections  in  plenty,  by  the  time  of  the  1600s ; 
"  it  would  be  full  of  great  inconvenience  that  none  should  know  by  the  written 
words  of  a  will  what  construction  to  make  or  advice  to  give  but  it  should  be 
controlled  by  collateral  averments."  *  Thus  a  judicial  legislative  policy  comes 
to  reenforce  the  other  influences. 

But,  meantime,  what  of  the  theory  of  the  rule  ?  At  the  outset,  in  the 
Anglo-Norman  times,  as  already  noticed,  it  arises  merely  as  a  testimonial 
rule ;  the  writing  replaces  the  transaction-witnesses  as  a  mode  of  proof.  But 
in  its  modem  shape  it  is  a  constitutive  rule  (a7Ue,  §  2425).  The  writing  itself 
is  operative ;  the  writing  is  the  act,  not  merely  one  of  the  possible  ways  of 
proving  the  act  By  what  sequence  of  ideas  was  this  transition  of  theory 
effected  ? 

(1)  At  first,  the  new  principle  appears  merely  as  a  waiver  of  ordinary 
proof,  permitting  the  substitution  of  another.  The  man  who  has  sealed  a 
document  is  not  allowed  to  bring  his  transaction-witnesses  or  his  compurga- 
tors to  prove  what  the  transaction  really  was ;  he  has  in  advance  waived  this 
right.     Such  was  the  notion  on  the  Continent;^  and  such  was  the  first  con- 

recht  (1879),  258  ;  Fertile,  YI,  pt.  1,  421.  The  foroe  or  effect  in  the  law.  For  every  deed  con- 
part  played  by  foreign  mercantile  custom  in  de-  sists  upon  two  parts,  sciL,  matter  of  fact,  and- 
Telopmg  other  aspects  of  our  law  is  well  illas-  upon  the  construction  in  law  ;  matter  of  fact  is 
trated  in  Mr.  Hazeltine's  essay  on  The  Gage  of  to  be  averred  by  the  party  and  triable  by  the 
Land  in  Mediaeval  England  (1904,  Harvard  Law  jurors  ;  the  other,  being  matter  in  law,  is  to  be 
Review,  XVIII,  36,  48).  discussed  by  the  judges  of  the  law  ") ;  1659, 

**  The  examples  cited  supra,  note  8,  show  Lawrence  v.  Dodwell,  1  Lutw.  734  (Powell,  J.: 

how  the  earlier  juries  might  make  short  work  of  **  The  averment  should  be  gathered  from  the 

deeds.     A  passage  in  Thayer,   Prelim.   Treat,  words  of  the  will ;  it  is  not  safe  to  admit  a  jury 

105,  further  illustrates  this.     It  must  be  noted,  to  try  the  intent  of  a  testator  ")  ]  1708,  Strode 

too,  as  indicated  in  the  quotation  from  Gilbert,  v.  Russell,  2  Vern.  621  (in  chancery  ;  *' We  wiU 

supra,  note  20,  that  **  the  use  of  the  solemnities  consider  how  far  it  shall  be  allowed  and  how  far 

of  liverv  before  men  of  the  country "  was  dying  not,  after  it  is  read  ;  and  this  is  not  like  the 

out,  and  that  so  long  as  the  vital  thing  had  been  case  of  evidence  to  a  jury,  who  are  easily  biased 

this  livery,  the  matter  might  well  be  left  to  by  it,  which  this  Court  is  not"), 
them  ;  but  there  was  no  reason  for  considering         •^  Y.  B.  8  H.  VI,  26,  15. 
a  transaction  of  writing  as  within  their  province.         **  1591,   Lord   Cheyney's  Case,   6  Co.   Rep. 

*•  1610,  Altham's  Case,  8  Co.  Rep.  155  ('*It  68a ;  1605,  Countess  of  Rutland's  Case,  ib.  26 

was  resolved  that  the  said  foreign  or  collateral  (quoted  tn/nz,  note  38). 
averment  out  of  the  said  deed  [setting  up  a         ^  Picker,  I,  93. 
prior  inconsistent  agreement]   was  not  of  any 
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eeption  in  England.  This  waiver  is  commonly  spoken  of  as  an  ''estoppeL'* 
i.  e.  a  conception  which  ctmcedes  that  the  truth  might  be  as  alleged,  and  that 
ordinarily  the  party  would  have  a  right  t4>  prove  it  in  the  nsnal  way,  bat  that 
here  he  is  ^  stopped  "  from  that  proof,  by  his  own  sealed  act.  "  It  does  not 
lie  in  your  month  to  say  the  obligation  is  not  good."*^  The  merely  subjec- 
tive effect  of  the  seal  in  this  respect  is  well  illustrated  by  a  controversy  sur- 
viving in  Littleton's  time;^  some  lawyers  thought,  where  a  feoffmoit  had 
been  made,  and  a  deed-poll  given  (i  t.  in  the  single  name  of  the  feoffor,  not 
sealed  by  both  and  indentured),  naming  a  condition  to  the  feoffment,  that  the 
feoffor  could  not  take  advantage  of  the  condition ;  that  is,  because  it  could  be 
used  only  by  way  of  estoppel,  and  the  feoffee  was  not  estopped  by  a  deed 
which  he  had  not  sealed ;  the  effect  being  to  refuse  eflBcacy  to  the  condition 
though  named  in  the  deed.** 

(2)  Alongside  of  this  theory,  but  playing  gradually  a  more  important  part, 
was  the  theory  that  a  transaction  of  one  "  nature  "  cannot  be  overturned  by 
ant/ihing  of  an  inferior  "*  nature."  This  is  the  real  lever  which  helps  on  the 
progress  to  the  modem  idea.  But  it  appears  early,  and  apparently  as  a  bor- 
rowing from  the  Roman  law.*  It  has  broad  aspects,  and  is  responsible  for 
some  other  rules,  now  mostly  abandoned,  —  such  as  the  rule  that  the  oral 
payment  of  a  bond  is  no  dischaige.**  But  in  its  present  relations  it  serves  to 
introduce  and  emphasize  the  operative  notion  of  a  writing.  Once  concede 
the  possibility  that  a  sealed  document  may  be  indisputable,  and  then  this 
other  idea  will  expand  and  reenforce  the  former  in  every  direction.  In  par- 
ticular, the  sealed  instrument  will  "  dischaige "  and  "  determine  "  any  prior 
transactions,  whether  really  separate  and  distinct  in  time,  or  practically  con- 
temporaneous. In  other  words,  the  sealed  instrument  will  not  merely  prove 
the  transaction,  but  rather,  by  replacement,  will  now  be  the  transaction.  This 
theory  was  struggling  for  ascendency  in  the  1400s.  For  example,  in  1422, 
where  the  plaintiff  sues  for  money  given  on  account,  and  the  defendant  asks 
for  profert  of  the  deed  of  acknowledgment  given  by  him,  and  argues  that  the 
deed  superseded  everything  else,  just  as  a  bond  for  20/.  would  have  dis- 
charged a  prior  simple  contract  for  the  same,  the  plaintiff,  replying,  concedes 


«•  1368,  Y.  B.  41  Edw.  Ill,  10,  6.  So  also  in 
1460 :  Y.  B.  39  H.  VI,  34,  46 :  **  If  I  briDg  a 
writ  of  debt,  and  count  that  the  defendant  bought 
of  me  a  horse  for  10/.,  and  he  wishes  to  wage  his 
law,  I  may  estop  him  by  the  specialty  proving 
the  said  contract ;  the  same  law  of  a  receipt, — 
if  he  wishes  to  plead,  'never  received,'  and  ten- 
ders his  law,  he  will  be  estopped  of  his  law  by 
the  specialty  proving  the  receipt,"  but  some 
were  of  contrary  opinion.  In  the  neat  phrase  of 
Mr.  Justice  Holmes  (The  Common  Law,  262), 
"  if  a  man  gaid  he  was  bonnd,  he  tatu  bound." 

"  Tenures,  sect.  375. 

**  This  notion  of  estoppel  is  illustrated  in 
Pollock  &  Maitland,  II,  205-222,  passim.  It  is 
still  seen  in  Sheppard's  day :  Touchstone,  c.  14 
(in  deeds,  "an  estoppel  doth  bar  and  conclude 
either  party  to  say  or  except  aoything  against 
anything  contained  in  it"). 


s>  It  has  been  noted,  in  PoUock  4  Maitland, 
II,  219,  as  ooenring  in  Bracton  and  elsewhere, 
e.  g.  Y.  B.  S3-5  Edw.  I,  pp.  331,  647  (1806). 
In  the  Digest,  it  appears  in  de  soluiioKtbus,  46, 
8,  80,  ana  also  in  ae  ditferns  regulis,  50,  17,  35 
(Ulpian  :  "Nihil  tam  natnnJe  est  qnam  eo 
genere  quidque  dissolvere  quo  oolligatum  est ; 
ideo  verborum  obligatio  verbis  tolntur;  nudi 
consensus  obligatio  coutrario  consensu  tollitnr  "). 

»*  1542,  Waberley  v.  Cockerel,  Dyer  61  (pay- 
ment of  a  bond  is  no  discharge  ;  "although  the 
truth  be  that  the  plaintiff  is  paid  his  money, 
still  it  is  better  to  suffer  a  mischief  to  one  man 
than  an  inconvenience  to  many,  which  would 
subvert  a  law  ;  for  if  matter  in  writing  may  be 
so  easily  defeated  and  avoided  by  such  surmise 
and  naked  breath,  a  matter  in  writing  would  be 
of  no  greater  authority  than  a  matter  of  fact  ")• 
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the  case  put, ''  for  the  contract  and  the  bond  are  two  different  contracts,  and 
by  the  greater  I  am  discharged  from  the  less ;  but  in  the  case  of  this  receipt 
of  money,  and  the  deed  which  proves  its  receipt,  there  is  but  one  contract,"  i.  t, 
a  contract  by  delivery  of  the  money,  the  deed  being  merely  evidence.*  Again, 
in  1460,  "  if  I  make  a  contract  [of  loan]  by  deed  indented,  I  shall  not  be  com- 
pelled to  count  on  the  indenture  ;  for  the  contract  is  not '  determined '  by  the 
indenture,  but  continues  [as  independent],  and  a  man  may  elect  how  he  will 
bring  his  action,"  *  —  although  if  he  had  chosen  to  bring  it  on  the  deed,  its 
terms  could  not  have  been  disputed.^  Here  appears  plainly  enough  the  idea 
of  the  indisputability  of  the  document  coexisting  with  the  idea  that  the 
transaction  is  something  independent  of  the  document  and  is  merely  proved 
by  it ;  and  yet  the  notion  that  the  document  **  determines  "  and  merges  the 
whole  transaction  is  winning  its  way.  For  two  centuries  to  come  this  mode 
of  speech  —  that  the  writing  *'  dissolves,"  "  discharges,"  *'  determines,"  or 
"destroys"  all  other  prior  or  coexisting  transactions  —  is  predominant  in 
expounding  the  theory  of  the  rule.**  The  way  is  thus  prepared  for  the 
modern  idea  of  operativeness,  forming  the  third  stage  of  the  rule's  history. 

III.  However,  one  step  still  remains  to  be  taken.  As  yet — say,  in  the 
1500s  —  this  theory  is  applicable  to  "  matter  of  a  higher  nature,"  i,  e,,  spe- 
cialties, sealed  documents,  and  not  to  taritinga  as  such.  How  and  when  did 
this  last  extension  of  ideas  occur  ? 

The  Statute  of  Frauds  and  Peijuries,  in  1678,  seems  to  note  the  modem 
epoch's  full  beginning.  The  result  was  predetermined  by  the  influences 
already  mentioned ;  this  statute  appears,  of  course,  as  the  mark  rather  than 
the  cause  of  the  final  development.  But  still  its  literal  scope  was  limited,  as 
to  the  kinds  of  transactions  and  documents ;  and  it  had  a  really  causal  influ- 
ence of  its  own,  as  a  plain  example  leading  the  Courts  to  complete  the  process 
by  expanding  and  familiarizing  the  general  idea  for  all  writings  whatever. 

That  example  was  furnished  by  the  first  and  third  sections,  in  which  the 
estate  was  spoken  of  as  *'put  in  vmting"  and  as  ''assigned,  granted,  or  sur- 
rendered, ...  by  deed  or  note  in  ivriting,"    Here  were  two  notable  features, 

'^  Y.  B.  I  H.  YI,  7,  81  ;  cited  in  Thayer,  land  by  deed  of  bai^in  and  sale,  alleged  to  be 

Prelim.  Treat.  894.  void  for  usnry  ;  plea  that  the  buyer  orally  agreed 

^  Y.  B.  89  H.  YI,  84,  46  ;  cited  in  Thayer,  that  the  seller  conld  keep  the  rents  ;  the  counsel 

ubi  supra.  for  the  deed's  validitv  **  pat  that  maxim  that 

w  Again  :    1489,   Y.    B.  18  H.   VI,    17,   8  everything  must  be  dissolved  by  that  by  which 

(where  a  lease  is  by  deed,  and  action  brought  it  is  bound,  and  his  whole  argument  depended 

on  it,  '*  the  foundation  of  my  action,  which  is  a  upon  that "  ;  notice  that  he  was  evidently  rely- 

specialty,  is  so  high  in  its  nature  that  it  cannot  ing  on  the  phrase  of  Ulpian,  quoted  supra,  note 

M  destroyed  by  an^hine  except  a  thing  of  as  88) ;  1696,  L.  G.  J.  Holt,  in  Falkland  v.  Bertie, 

high  a  nature  as  it  is,  such  as  a  release  ").  2  Yern.  834,  339  (''the  last  will  .  .  .  must  be 

**  1605,  Countess  of  Rutland's  Case,  5  Co.  admitted  sufficient  to  repeal  all  former  wills, 

Kep.  26  ("every  contract  or  agreement  ought  and  much  more  to  control  all  parol  declara- 

to  be  dissolved  by  matter  of  as  high  a  nature  tions")  ;  ante  1726,  Gilbert,  Evidence,  279  (a 

as  the  first  deed ;  .  .  .  also  it  would  be  in-  release  under  seal  is  a  good  discharge  of  an 

convenient  that  matters  in  writing  made  by  account,  for ''any  deceit  or  mistake  in  former 

advice  and  on  consideration,  and  which  finally  payments  is  but  matter  in  pais,  and  therefore 

import  the  certain  truth  of  the  agreement  of  not  of  as  high  a  nature  as  the  deed ;  and  in 

the  parties  should  be  controlled  by  averment  giving  evidence,  everything  must  be  contradicted 

of  the  parties  to  be  proved  bv  the  uncertain  by  a  matter  of  the   same   notoriety  as  that 

testimony  of  slippery  memory');   Circa  1610;  whereby  it  is  proved"). 
Burglacy  v.  ElUngton,  Brownl.   191  (title  to 
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practicaU J  novel  in  this  relation.  The  legal  act  was  to  be  OHistitated,  not 
merely  proved,  by  the  docnment,  and  the  document  might  be  an  ordinary 
writing,  not  necessarily  a  "  deed/^  t.  €.,  under  seaL  It  is  true  that  these 
features  were  not  absolutely  without  precedent  There  had  been  already 
two  other  statutes,  —  one  in  1535,  requiring  a  transfer  by  bargain  and  sale 
to  be  ''made  by  writing,"*  and  the  other  in  1540,  permitting  freedom  of 
devise  of  lands  by  ^last  will  and  testament  in  writing."^  But  the  former 
statute  liad  required  the  writing  to  be  a  deed,  **  indented  and  sealed,"  so  that 
in  this  respect  it  involved  no  novelty ;  and  the  latter  statute  was  as  yet  so 
little  conceived  from  the  modem  point  of  view  that  in  its  construction  the 
Courts  had  preserved  rather  the  old  testimonial  idea,  and  had  virtually 
treated  the  testator's  oral  utterance  as  merely  evidenced  by  the  writing.^ 
The  contrast  between  this  attitude  of  the  1500s  and  the  attitude  of  a  century 
later  Ls  seen  in  the  corresponding  provision  (sect  5)  of  the  statute  of  frauds, 
which  requires  devises  of  land  to  '^  be  in  writing  and  signed,  ...  or  else  they 
shall  be  utterly  void  and  of  none  effect"  The  lingering  of  the  old,  also,  and 
its  meeting  with  the  new,  are  to  be  seen  in  the  same  statute's  provisions  about 
trust  estates ;  for  the  creation  of  these  (by  sect  7)  "  shall  be  manifested  and 
proved  by  some  writing  signed,  .  ,  .  or  else  they  shall  be  utterly  void  and 
of  none  effect,"  while  their  assignments  (by  sect  9)  '*  shall  likewise  he  in 
writing  signed,  ...  or  else  they  shall  likewise  be  utterly  void  and  of  none 
effect"  The  contrast  between  the  two  ideas  is  further  apparent  in  the  phrases 
of  sect  4  ("  unless  the  agreement,  ...  or  some  note  or  memorandum  thereof, 
shall  be  in  writing  "),  which  distinctly  signified  that  the  contract  and  the  writ- 
ing might  be  separate  things. 

The  significance  of  the  statute  for  the  present  purpose,  then,  was  in  the 
main,  first,  that  it  abolished  the  practice  of  creating  estates  of  freehold  by 
oral  livery  of  seisin  only,  and,  secondly,  that  it  permitted  the  required  docu- 
ment (for  leases)  to  be  a  writing  without  seaL**  By  the  former,  it  empha- 
sized the  constitutive  (as  opposed  to  the  testimonial)  nature  of  the  document; 
by  the  latter,  it  extended  the  conception  of  constitutive  documents  beyond 
sealed  ones  to  include  all  writings.  The  scope  of  these  provisions  was  lim- 
ited ;  but  their  moral  and  logical  influence  was  wide  and  immediate.  The 
statute  now  began  to  be  appealed  to,  in  all  questions  of  "  parol  evidence,"  as 
setting  an  example  and  typifying  a  general  principle.^ 

The  important  consequence  was  that  for  that  great  mass  of  transactions 


••  St.  27  H.  VIII,  c.  16. 

*•  St.  32  H.  VIII,  c.  1,  §  1. 

^  Sheppard'8  Touchstone,  406  (**  If  the  no- 
taiy  do  only  take  certain  rude  notes  or  direc- 
tions from  the  sick  man,  which  he  doth  agree 
unto,  and  they  be  afterwards  written  fair  in  his 
life-time,  and  not  showed  to  him  again,  or  not 
written  fair  until  after  his  death,  these  are  good 
testaments  of  lands  "). 

*•  These  effects  have  been  clearly  analyzed 
in  May  berry  v.  Johnson,  8  Greeu  N.  J.  Eq.  116. 

*»  E,  g. :  1696,  Falkland  ».  Bertie,  2  Vem. 
883  (proof  of  the  testator's  parol  intention  con- 


trary to  the  legal  effect  of  his  will  was  excluded  ; 
L.  C.  J.  Holt  said  that  ''the  great  uncertainty 
there  is  of  proof  in  this  case  snows  how  neces- 
sary it  was  to  make  the  statute  against  frauds 
and  perjuries")  ;  1708,  Strode  u.  Russell,  2 
Vem.  621  (**  No  parol  proof  or  declaration  ought 
to  be  admitted  out  of  the  will  to  ascertain  it ; 
...  and  now  since  the  statute  of  frauds  and 
perjuries,  this  is  stronger,  because  by  that 
statute  all  wills  are  to  be  in  writing  ").  Com- 
pare also  Chief  Baron  Gilbert's  remarks,  about 
the  same  period,  quoted  supra^  note  20. 
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"which  were  not  affected  by  the  statute,  but  were  none  the  less  put  in  writing 
voluntarily  by  the  parties,  though  not  sealed  —  L  e.  transactions  for  which  by 
.the  older  idea  the  writing  would  merely  have  been  "  evidence  "  — ,  the  writ- 
ing now  came  to  be  treated  and  spoken  of  as  the  constitutive  thing.  The 
modem  view  had  come  into  complete  existence ;  and  the  period  of  this  seems 
to  be  about  the  end  of  the  1600s.**  There  are  still  recurring  traces  of  the 
older  theories ;  ^  but  the  modern  result  is  practically  achieved.  The  Chan- 
<jellor's  Court  seems  to  have  been  slow  to  accept  the  full  doctrine,  —  partly, 
no  doubt,  because  of  the  older  idea  that  it  had  something  to  do  with  the 
Tintrustworthiness  of  juries,*®  but  also  partly  because  that  Court  was  still  in- 
Toked  as  having  a  discretionary  power  to  relieve  against  fixed  rules  of  law.*^ 
But  this  inconsistency  of  practice  soon  disappeared  ;  and  the  transition-period 
of  four  hundred  years  was  accomplished.  A  legal  transaction  when  reduced 
in  writing  was  now  to  be  conceived  of  as  constituted,  not  merely  indisputably 
proved,  by  the  writing,  —  and  this  whether  the  writing  was  a  requirement  of 
law  or  merely  voluntary,  and  whether  it  was  sealed  or  unsealed.  The  reminis- 
cence of  the  older  idea,  in  the  use  of  the  term  "  parol  evidence,"  to  designate 
that  which  was  legally  inoperative,  still  persisted  as  a  convenient  term  of 
discussion ;  but  the  correct  legal  theory,  whenever  it  has  been  forced  into 
consideration,  has  not  failed  to  be  avowed. 


It  remains  to  notice  the  development  of  the  older  conception  in  one  other 
-direction  but  to  the  same  end.  The  King's  word,  it  has  been  seen,  was  incon- 
testable, and  this  quality  attached  itself  to  his  sealed  sanction  of  documents.*^ 


**  1719,  Lilly's  Practical  Register,  48,  as 
quoted  in  Viner's  Abridgment,  "  Contract," 
O.  18  ("If  au  agreement  made  by  parol  to  do 
anything  be  afterwards  reduced  into  writing, 
the  parol  agreement  is  thereby  discharged  ;  and 
if  an  action  be  brought  for  the  non-{>erformance 
of  this  agreement,  it  must  be  brought  upon 
ifie  agreement  reduced  into  writingf  and  not  upon 
the  parol  agreement ;  for  both  cannot  stand  to- 
gether, because  it  appears  to  he  btU  one  ogreeTnentf 
and  that  shaU  be  taken  which  is  the  latter  and 
reduced  to  the  greater  certainty  by  writing  ;  for 
vox  emissa  volat  liiera  scripta  manat "). 

^  As  in  the  passages  from  Lilly  and  Gilbert, 
supray  and  in  Benson  v.  Bellasis,  infra. 

*•  See  Strode  v.  Russell,  «u;9ra,  note  26. 

*^  1673,  Tyler  v.  Bevei'sham,  Rep.  temp. 
Finch  80  (deed  of  conveyance  of  a  farm  ;  the 
oral  agreement  was  much  considered,  and  ap- 
parently became  decisive);  1673,  Feilder  v. 
Studley,  ib.  90  (covenant  in  deed,  not  enforced) ; 
1673,  Cheek  v.  Lisle,  ib.  98  ;  1674,  Garnan  v. 
Fox,  ib.  172  ;  1681,  Fane  v.  Fane,  1  Vem.  80 
("One  may  aver  a  trust  of  personal  estate," 
here  upon  testimony  to  the  testator's  intention) ; 
1681,  Lee  v,  Henley,  lb.  87  (a  scrivener's  mis- 
take in  a  settlement  of  land,  in  the  nature  of  a 
will,  was  not  allowed  to  be  corrected) ;  1684, 
Beachinall  i;.  Beachinall,  1  Vern.  246  (a  deed  of 
fnnrriage-settlement,  proved  to  have  been  "not 
drawn  accoixling  to  the  agreement,"  was  ordered 


by  L.  C.  Nottingham  to  be  "left  out  of  the 
case  "  ;  but  this  decree  was  reversed  by  L.  Keeper 
Guilford,  to  the  extent  of  letting  the  deed  be 
"given  in  evidence"  at  the  trial  at  law); 
1681-5,  Benson  v.  Bellasis,  1  Vem.  15,  369 
(deed  of  marriage-jointure  ;  a  parol  agreement 
"made  on  the  marriage"  was  set  up  ;  L.  C. 
Jeffries  said  that  "  the  jointure^eed  is  an  evi> 
dence  that  all  the  precedent  treaties  and  agree- 
ments were  resolved  into  that "  ;  but  afterwards 
he  increased  the  jointure  "on  evidence  of  her 
father  and  uncle  that  B.,  [the  husband,]  when 
he  proposed  the  treaty  of  marriage,  offered  to 
settle  £500  per  annum  jointure  ;  .  .  .  but  note, 
there  was  no  [written]  coyenant  or  agreement 
proved  whereby  he  bound  himself  to  make  a 
jointure  of  that  value ") ;  1686,  Harvey  v. 
Harvey,  2  Ch.  Cas.  180  (similar  agreement  of 
marriaffe-settlement  allowed  to  overturn  a  deed) ; 
1689,  Towei-s  v.  Moor,  2  Vem.  98  (a  testator's 
instructions  were  not  received  to  show  a  mistake 
in  a  will ;  "we  cannot  go  against  the  act  of 
Parliament " ;  but  in  case  of  a  surrender  made 
[on  the  roll]  by  a  steward  of  a  copyhold,  "if 
there  be  any  mistake  there,  that  is  only  a  matter 
of  fact,  and  the  Courts  of  law  will  in  that  case 
admit  an  averment  that  there  is  a  mistake,  etc.» 
either  as  to  the  lands  or  uses  ") ;  1706,  Hill  v. 
Wiggett,  ib.  647  (good  example  of  the  over- 
turning by  parol  of  such  a  copynold-transfer). 
*•  Supra,  note  10.  f 
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But,  long  before  this,  it  was  also  conceived  to  sanction  the  indisputability  of 
his  judges'  reports  of  their  judicial  doings.^  Their  recardatio  (recollection  or 
relation),  oral  though  it  be,  is  made  indisputable.  The  progress  of  this  doo* 
trine  is  traced  in  the  following  passage : 

1805,  Sir  F.  PoUoekwad  Professor  F.  W.  ifatttaiMf,  HisUny  of  the  English  Law,  II,  MS  : 
"  The  distinction  that  we  still  draw  between  *  courts  of  record '  and  courts  that  are  *  not 
of  record '  takes  ns  back  to  very  early  times  when  the  King  asserts  that  his  own  word  as 
to  all  that  has  taken  place  in  his  presence  is  incontestible.  This  privilege  he  communi- 
cates to  his  own  special  court ;  its  testimony  as  to  all  that  is  done  before  it  is  conclusive. 
If  any  question  arises  as  to  what  happened  on  a  previous  occasion,  the  justices  dedde  this 
by  recording  or  bearing  record  (recardanlw^  portant  reeordum).  Other  courts,  as  we  have 
lately  seen,  may  and,  upon  occasion,  must  bear  record ;  but  their  records  are  not  irrefrag- 
able; the  assertions  made  by  the  representative  doomsmen  of  the  shire-moot  maybe  con- 
tested by  a  witness  who  is  ready  to  fight  We  easily  slip  into  saying  that  a  court  whose 
record  is  incontrovertible  is  a  court  which  has  record  (habei  reeordum)  or  is  a  court  of 
record,  while  a  court  whose  record  may  be  disputed  has  no  record  {n&n  haJbet  reeordum) 
and  is  no  court  of  record.  In  England,  only  the  Eling's  court — in  course  of  time  it  becomes 
several  courts  —  is  a  court  of  record  for  all  purposes,  though  some  of  the  lower  courts  *  have 
record '  of  some  particulars,  and  sheriffs  and  coroners  *  have  record '  of  certain  transact 
tions,  such  as  confessions  of  felony.  In  the  old  days,  when  as  yet  there  were  no  plea  rolls,, 
the  justices  when  they  bore  record  relied  upon  their  memories.  From  Normandy  we  obtain 
some  elaborate  rules  as  to  the  manner  in  which  record  is  to  be  borne  or  made ;  for  exam- 
ple a  record  of  the  Exchequer  is  made  by  seven  men,  and,  if  six  of  them  agree,  the  voice 
of  the  seventh  may  be  neglected.  In  England  at  a  yet  early  time  the  proceedings  of  the 
royal  court  were  committed  to  writing.  Thenceforward  the  appeal  to  its  record  tended  ta 
become  a  reference  to  a  roll,  but  it  was  long  before  the  theory  was  forgotten  that  the  rolls 
of  the  court  were  mere  aids  for  the  memories  of  the  justices ;  and  as  duplicate  and  tripli* 
cate  rolls  were  kept  there  was  always  a  chance  of  disagreement  among  them.  A  line  is 
drawn  between  *  matter  of  record  *  and  *  matter  in  pays  *  or  matter  which  lies  in  the  cog- 
nizance of  the  country  and  can  therefore  be  established  by  a  verdict  of  jurors." 

As  the  art  of  keeping  the  written  records  developed,  and  the  practice  of 
indisputability  became  trite,  it  might  have  been  supposed  that  the  constitu- 
tive feature  of  these  vmtings  would  have  developed  early.  But  it  is  late  in 
appearing ;  the  record  is  usually  said  to  "  import  absolute  verity  " ;  ^  but  na 
further  progress  is  for  a  long  time  mada  And  naturally  enough ;  for  any 
other  theory,  however  necessary,  is  here  palpably  artificial  When  a  seller 
orally  names  a  price  and  then  vmtes  it  in  a  contract,  it  is  easy  to  conceive  of 
the  writing  as  displacing  the  oral  utterance  and  constituting  alone  the  act. 
But  when  a  counsel  files  a  pleading  or  makes  a  motion,  or  a  jury  renders  a 
verdict,  it  is  plain  that  the  clerk's  act  of  writing  is  an  actually  separate  thing 
from  any  of  these.    Only  for  the  utterances  of  the  judge  himself  is  it  entirely 


11 


^  Bninner,  Schwumrichte,  1S9  ;  Rechts- 
ffeschichte,  II,  .^23 ;  Wort  and  Form  im  alt- 
franzosischen  Prozess,  republished  in  his 
Forschun^en  z.  Geschichte  des  deutschen  und 
franzosisclien  Prozess,  269  (qaoting  the  maxim, 
**  Ne  contre  recort  ne  puet  en  riens  ftre  "). 

■•  1628,  Coke  upon  Littleton,  260a  (**Re- 
€ordum  is  a  memoriall  or  remembrance  in  rolles 
of  parchment  of  the  proceedings  and  acts  of  a 


Court  of  justice.  .  .  .  And  the  rolles,  being  the 
records  or  menjorialls  of  the  judges  of  Courts  of 
record,  import  in  them  such  incontrollable  credit 
and  veritie  as  they  admit  no  averment,  plea,  or 
proofe  to  the  contrarie ;  .  «  .  and  the  reason 
nereof  is  apparent,  for  otherwise  [as  our  old 
authors  say,  and  that  trulj]  there  should  never 
be  any  end  of  controversies,  which  should  b» 
inconvenient "). 
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natural  to  think  of  the  record  as  'ptr  se  his  own  act  Nevertheless,  in  the 
end,  the  most  practical  and  easily  handled  notion  is  that  which  identifies 
the  record  with  the  proceedings.  This  theory  has  finally  prevailed,^  and  the 
notion  of  a  constitutive  writing  is  now  extended  to  include  the  record  of  a 
judicial  proceeding.^ 

1.   Integration  of  Unilateral  JLotm. 

§  2427.  Official  Doonments  (Surveys,  Appointments,  AasoMments,  eto.)» 
The  reduction  of  an  act  to  a  writing,  so  as  to  bring  it  under  the  present  rule 
(ante,  §  2425),  may  be  made  as  well  for  a  unilateral  act  (i,  t.  an  act  involving 
a  single  party  only)  as  for  a  bilateral  act  (i.  e.  an  act  involving  two  or  more 
parties).  In  either  case,  it  is  a  question  of  the  nature  of  the  act  and  of  the 
party's  intention  to  embody  it  solely  in  the  writing. 

Of  ordinary  acts  of  private  persons,  there  are  few  that  are  integrated.  A 
notice  or  demand  would  be  a  not  uncommon  instance ;  for  example,  if  orally 
a  party  should  give  notice  of  a  lease's  termination  or  forfeiture,  or  should 
demand  a  payment,  and  then  should  follow  this  by  the  same  notice  in  writ- 
ten form,  the  latter  would  presumably  merge  and  replace  the  former,  and 
the  terms  of  the  writing  would  be  decisive,  so  far  as  concerned  the  sufficiency 
of  the  act  of  notification.^    Other  instances  are  rare.^ 

Of  acts  of  officials,  there  are  occasional  instances  of  integration,  though 
they  come  infrequently  into  litigation.  It  may  be  said  that  where  the  act  is 
not  by  law  required  to  be  integrated,  the  Coirrts  are  not  inclined  to  discover 
a  voluntary  integration.  For  example,  the  appointment  of  a  sheriff's  deputy  * 
or  the  enlistment  of  a  recruit  ^  have  been  allowed  to  be  proved  as  oral  acts, 
even  though  a  writing  was  also  made.  On  the  other  hand,  the  levy  of  an 
assessment  has  been  treated  as  embodied  solely  in  the  book-entry.^ 

Both  the  foregoing  classes  of  cases  must  be  distinguished  from  cases  in- 
volving the  application  of  two  other  principles,  superficially  similar,  namely, 
compulsory  integration  (post,  §  2453)  and  conclusive  testimony  (ante,  §  1345) : 

(1)  Where  by  law  an  act  is  required  to  be  done  in  ivriting,  i.  e.  is  ineffective 


*^  1774,  L.  C.  J.  Manstield,  in  Jones  v. 
Randall,  Cowp.  17  ("The  minutes  of  the  judg- 
ment are  the  solemn  jndgment  itself");  1846, 
Nisbet,  J.,  in  Bryant  v.  Owen,  1  6a.  355,  367 
("The  record  is  tried  by  inspection  ;  and  if 
the  jud^ent  does  not  there  appear,  the  cou- 
clnsion  is  that  none  has  been  rendered  "). 

**  The  history  of  the  two  other  chief  instances 
of  the  application  of  the  principle,  negotiable  in- 
struments and  records  of  corporate  proceedings, 
is  beyond  the  present  purview. 

^  Though  so  far  as  concerned  the  state  of 
mind  of  the  party  notified,  both  sources  of  his 
information  would  \>e  equally  material. 

*  The  following  is  an  example :  1820,  Thistle- 
wood's  Trial,  33  How.  St.  Tr.  757  (high  treason  ; 
inquiry  was  made  as  to  certain  proclamations 
prepared  by  the  defendant ;  the  latter  dictated 
the  words  to  H.,  who  wrote  them  down,  but 
owing  to  a  difference  of  opinion  as  to  the  phras- 


ing, the  writing  was  not  completed  ;  the  Court 
doubted  as  to  the  propriety  of  any  inquiry  as  to 
the  words  spoken  in  dictation,  and  intimated 
that  the  contents  of  the  document  alone  were  to 
be  regarded). 

*  1895,  Pentecost  v.  State,  107  Ala.  81,  18 
So.  146  ("It  was  like  a  receipt"). 

4  1869,  Wilson  v,  McClure,  50  111.  366  (that 
substitutes  were  received  into  the  service  of  the 
army ;  the  officer's  entry  of  it  not  necessary  to 
be  proved). 

•  1903,  Allen  v.  McKay,  189  Cal.  94,  72  Pac. 
713  (the  assessment-roll,  completed  and  certi- 
fied by  the  assessor,  "is  the  only  evidence  of 
his  acts  and  intentions ") ;  1897,  Dresden  v. 
Bridge,  90  Me.  489,  38  Atl.  545  (assessment  to 
"S.  J.  B.,  £st.  of"  ;  evidence  of  the  assessor's 
intention  to  assess  the  bix  to  the  executor, 
excluded). 
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nnless  so  done,  the  writing  is  of  course  the  only  permissible  subject  of  proof. 
It  is  immateria]  what  the  person  intended  ;  his  act  must  be  in  the  writing 
and  must  be  judged  by  the  writing  alone  {post,  §  2453). 

(2)  Certain  official  documents  are  sometimes  made  pre/erred  conclusive  tes- 
timony,  and  it  is  difficult  to  distinguish  whether  that  principle  or  the  present 
one  is  involved*  For  example,  the  question  may  be  whether  a  sheriffs 
record  of  prisoners  received  is  conclusive/  or  whether  a  State  auditor's  books 
are  conclusive,®  and  here  the  mere  principle  of  conclusive  testimony  is  con- 
cerned. But  when  the  question  is  whether  an  official  survey  is  conclusive  as 
to  boundary  Imes,^  it  is  in  fact  an  inquiry  as  to  the  terms  of  the  govern- 
ment's grant  as  defined  by  the  grantor^s  agent ;  the  written  survey  therefore 
constitutes  the  surveyor's  act,  and  is  not  merely  a  testimony  to  some  inde- 
pendent fact  In  general,  then,  where  an  official  writing  represents  the  act 
itself  of  the  officer,  it  is  an  instance  of  the  present  principle  of  int^ration ; 
but  where  the  official  writing  states  another  person's  acts  or  some  external 
happening,  it  is  an  instance  of  testimony ;  how  far,  in  the  latter  case,  it  is 
preferred  and  is  made  conclusive  has  been  already  examined  under  that 
head  (ante,  §§  1345-1353).  The  practical  differences  in  the  effect  of  the  two 
rules  have  also  been  there  pointed  out  (ante^  §  1346),  but  may  here  be  com- 
pared, (a)  If  a  conclusive  testimonial  writing  never  was  made,  then  the  fact 
to  be  proved  may  be  otherwise  evidenced,  —  for  example,  where  an  officer's 
jurat  (or  certificate  of  an  oath  made  before  him)  has  not  been  recorded  on 
the  document,  the  fact  of  the  swearing  may  be  otherwise  evidenced  ;^^ 
though  if  the  written  jurat  had  been  the  sole  embodiment  of  an  official  act, 
the  failure  to  write  it  would  be  the  failure  to  act  at  all,  and  hence  no  other 
proof  could  have  been  made,  (b)  If  a  conclusive  testimonial  writing  was 
made  but  is  lost,  its  preferential  nature  is  at  an  end,  and  any  other  testimony 
to  the  fact  in  issue  may  be  received  in  its  stead ;  ^  but  if  a  written  legal  act  is 
lost,  the  proof  must  be  of  its  contents,  because  the  very  fact  to  be  proved  is 
the  writing  itself.  Thus,  while  these  marked  differences  result,  there  re- 
mains the  common  feature  that,  by  both  principles,  the  oral  utterance  of  the 
official  cannot  be  proved,  nor  can  the  terms  of  the  writing  (if  available)  be 


*  Compare  the  additional  cases  cited  anUf 
§§1835,  1889,  1845-1362. 

V  1898,  Goodrich  v.  Senate,  92  Me.  248,  42 
Atl.  409  (sherifiTs  calendar  of  prisoners  kept,  not 
conclusive). 

*  1878,  State  v.  Newton,  33  Ark.  276,  284 
(action  on  an  official  bond ;  the  State  Auditor's 
books  held  not  conclusive  under  a  statute  mak- 
ing them  *'  sufficient  evidence  "). 

*  1814,  Ringgold  v.  Galloway,  8  H.  &  J.  451, 
461  (an  official  survey  being  lost,  a  junior  survey 
of  the  same  estate  was  admitted  ;  in  the  absence 
of  loss,  the  former  would  be  conclusive)  ;  1897, 
Carter  v,  Homback,  139  Mo.  238,  40  S.  W.  893 
(U.  8.  survey,  held  conclusive  as  to  "the  actual 
locations  of  the  boundary  lines  of  sections,"  etc.) ; 
1895,  Reusens  v.  Lawson,  91  Va.  226,  21  S.  £. 
847  ("Such  [extrinsic]  declarations  of  the  sur- 


veyor are  not  admissible,  because  the  policy  of 
the  law  forbids  that  his  solemn  acts,  done  in  the 
discharge  of  his  official  duty,  should  be  annulled 
by  his  subsequent  doclarations  "). 

Whether  a  ahip^survey  is  conclusive  is  a  queft- 
tion  of  contract. 

"  1895,  Bantley  v.  Finney,  43  Nebr.  794,  62 
N.  W.  213. 

"  1855,  People  u.  Clingan,  5  CaL  389  (a  cer- 
tificate of  election  being  lost,  testimony  was  ad- 
mitted both  of  its  contents  and  of  the  fact  of 
election  as  known  to  others)  ;  1847,  Dutchess 
Co.  Bank  v.  Ibbotson,  5  Denio  110  (a  notary's 
certificate  of  demand  and  notice,  made  evidence 
by  statute  ;  if  lost,  its  contents  cannot  be  proved  ; 
the  notary's  testimony  in  some  other  form  must 
be  obtained) ;  1846,  Lloyd  v.  McGarr,  8  Pa.  St. 
475,  482  (similar). 
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contradicted  by  his  oral  utterance ;  yet  this  is  due  in  the  one  instance  to  the 
conclusiveness  of  the  written  testimony,  and  in  the  other  instance  to  the 
operative  character  of  the  writing  as  an  act 


2.    Integratioii  of  Bilateral  Acts. 

§  2429.  No  Integration  at  aU  ;  Casual  Memoranda.  The  mere  circumstance 
that  some  writing  has  been  made  by  parties,  for  the  better  recollection  of  the 
terms  of  their  transaction,  does  not  of  itself  make  that  writing  the  sole 
memorial  of  the  transaction,  even  to  the  extent  covered  by  the  writing. 
There  may  have  been  no  integration  at  all,  in  spite  of  the  written  notes  ;  i.  e. 
no  attempt  to  make  the  writing  embody  the  transaction  or  any  part  of  it 
{a7ite,  §  2425),  but  merely  to  furnish  an  aid  to  the  writer's  recollection  or  a 
written  admission  for  the  other  party's  satisfaction.  The  essential  idea  re- 
mains for  it,  that  the  writing  is  something  distinct  from  the  transaction ' 
itself.  There  can  hardly  be  any  precise  test ;  the  circumstances  of  each  case, 
as  indicating  the  parties'  intent,  must  control.^ 

§  2430.  Partial  Integration;  General  Test  for  appljring  the  Rule;  "Col- 
lateral Agreements."  The  most  usual  controversy  arises  in  cases  of  partial 
integration,  i.  e.  where  a  certain  part  of  a  transaction  has  been  embodied  in  a 
single  writing,  but  another  part  has  been  left  in  some  other  form.  Here 
obviously  the  rule  against  disputing  the  terms  of  the  document  will  be 
applicable  to  so  mxich  of  the  transaction  as  is  so  embodied^  but  not  to  the 
remainder. 

It  is  of  course  incorrect  to  assume  that  what  was  not  so  embodied  was  in 
truth  a  part  of  that  same  transaction ;  it  may  have  been  a  totally  distinct 
transaction,  merely  coinciding  in  time.  For  example,  a  banker,  at  an  inter- 
view with  a  promoter,  who  comes  from  a  distant  city  and  compresses  all 
their  affairs  into  a  short  interview,  may  within  the  same  half -hour  sign  arti'- 
cles  of  incorporation,  authorize  an  overdraft,  assign  a  mortgage,  and  join  in  a 
committee's  report  to  stockholders.  Or  a  purchaser  of  land,  negotiating  with 
a  broker,  may  at  the  same  sitting  accept  a  deed  of  grant  of  one  piece  of  laud 
and  appoint  the  broker  his  agent  to  sell  another  piece.     In  such  instances. 


^  Eivg. :  1808,  Dalison  v.  Stark,  4  Esp.  163 
(action  for  goods  sold  ;  the  plaintiff  called  his 
selling  agent,  wlio  had  taken  the  order,  and  it 
appf^ared  that  '*  the  order  was  given  to  him  ver- 
bally by  the  defendant,  and  tluit  he  had  put  it 
down  in  writing  to  assist  his  own  recollection, 
merely  as  a  memorandum  ;  it  was  not  made  by 
the  buyer,  nor  was  his  name  signed  "  ;  held, 
that  the  writing  was  not  the  contract) ;  1814, 
Ramsbottfim  v.  Tunbridge,  2  M.  &  S.  434  (a 
memorandum  of  a  lease  hande<l  to  a  purchaser 
by  an  auctioneer  after  the  knocking  down  ;  held, 
not  an  integration)  ;  1820,  Doe  v.  Cartwright, 
3  B.  &  Aid.  826  (a  memorandum  of  tenancy, 
drawn  up  and  assented  to,  but  conditional  on 
getting  a  surety,  and  never  signed ;  held,  not 
controlling) ;  1835,  R.  v.  Wrangle,  2  A.  A  E. 
614  (employer  and  employee  went  to  a  clerk. 


who  entered  the  terms  of  hiring  in  writing, 
which  however  was  not  read  or  shown  to  them 
or  signed  by  them  ;  held  not  integrated) ;  1838, 
Allen  V.  Pink,  4  M.  &  W.  140  (''  Bought  of  6. 
P.  a  horse  for  the  sum  of  7/.  2s.  6rf.,  G.  P.," 
held  to  be  intended  **  merely  as  a  memorandum 
of  the  transaction  or  an  informal  receipt  for 
monev,  not  as  containing  the  terms  of  the  con- 
tract itself")  ;  U.  S, :  1900,  Atwater  r.  Cardwell, 
—  Ky.  — ,  54  S.  W.  960  (a  mere  temjwrary 
memorandum,  held  not  indisputable)  ;  1895, 
Vaughan  v.  McCarthy,  63  Minn.  221,  65  N.  W. 
249  (a  "  mere  informal  memorandum,"  held  not 
indisputable) ;  1897,  Burditt  v.  Howe,  69  Vt 
563,  38  Atl.  240  (a  series  of  letters,  held  not 
to  have  been  made  the  sole  memorial  of  th« 
contract). 
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the  txaiuactioiis  are  so  clearlj  difltmct,  that  each  one,  if  int^rated,  will  cer* 
tainl J  be  embodied  in  a  writing  whoU j  distinct  from  the  others  and  regard- 
leas  of  whether  the  others  are  reduced  to  writing  ax,  all ;  and  no  controversj 
can  plausibly  arisa  But  in  those  instances  in  which  a  n^otiation  concerns 
one  general  subject  —  such  as  the  pnrchaae  of  a  single  lot  of  land  having 
buildings  on  it —  and  yet  several  more  or  less  separable  features  of  baigain, 
the  relation  between  the  writing  and  the  whole  bargain  is  usually  diflBcnlt  to 
ascertain,  and  forms  a  perpetually  recurring  controversy.  To  say  that  the 
question  is  whether  the  parties  intended  to  embody  **  the  whole  of  the  trans- 
action "  or  only  a  part,  is  therefore  hardly  correct ;  because  by  hypothesis  the 
writing  does  represent  the  whole  of  what  was  finally  done  on  the  subject 
covered  by  it ;  and  because  to  assume  that  the  subject  not  covered  was  a 
"  part "  of  the  transaction  covered  would  be  inconsistent,  and  would  involve 
holding  that  the  writing  which  embodies  the  transaction  does  not  embody 
that  ''part"  of  it.  More  correctly,  the  inquiry  is  whether  the  writing  was 
intended  to  cover  a  certain  subject  of  negotiation ;  for  if  it  was  not,  then  the 
writing  does  not  embody  the  transaction  on  that  subject;  and  one  of  the  cir- 
cumstances of  decision  will  be  whether  the  one  subject  is  so  associated  with 
the  others  that  they  are  in  effect ''  parts  "  of  the  same  transaction,  and  there- 
fore, if  reduced  to  writing  at  all,  they  must  be  governed  by  the  same  writing. 
In  searching  for  a  general  test  for  this  inquiry,  three  propositions  at  least 
are  capable  of  being  generally  laid  down : 

(1)  Whether  a  particular  subject  of  negotiation  is  embodied  by  the  writing 
depends  wholly  upon  the  intent  of  the  parties  thereto.^  In  this  respect  the 
contrast  is  between  voluntary  integration  and  integration  by  law  (post, 
§  2450).  Here  the  parties  are  not  obliged  to  embody  their  transaction  in  a 
single  document ;  yet  they  may,  if  they  choose.  Hence  it  becomes  merely  a 
question  whether  they  have  intended  to  do  so. 

(2)  This  intent  must  be  sought  where  always  intent  must  be  sought  (ante, 
§§  42,  1714,  1790),  namely,  in  the  conduct  and  language  of  the  parties  and 
the  surrouiiding  circumstances.  The  document  alone  will  not  suffice.  What 
it  was  intended  to  cover  cannot  be  known  till  we  know  what  there  was  to 
cover.  The  question  being  whether  certain  subjects  of  n^otiation  were  in- 
tended to  be  covered,  we  must  compare  the  writing  and  the  negotiations 
before  we  can  determine  whether  they  were  in  fact  covered.  Thus  the 
apparent  paradox  is  committed  of  receiving  proof  of  certain  negotiations  in 
order  to  determine  whether  to  exclude  them ;  and  this  doubtless  has  some- 
times seemed  to  lower  the  rule  to  a  quibble.  But  the  paradox  is  apparent 
only.  The  explanation  is  that  these  alleged  negotiations  are  received  only 
provisionally.  Although  in  form  the  witnesses  may  be  allowed  to  recite  the 
facts,  yet  in  truth  the  facts  will  be  afterwards  treated  as  immaterial  and 
legally  void,  if  the  rule  is  held  applicabla  There  is  a  preliminary  question 
for  the  judge  to  decide  as  to  the  intent  of  the  parties,  and  upon  this  he  hears 

^  This  intent  must  of  course  be  judged  by  an  external  standard  :  arOe,  §  2418. 

3426 


5§  2400-2478]     VARYING  THE  TERMS;  GENERAL  TESTS. 


2431 


evidence  on  both  sides ; '  his  decision  here,  pro  or  con,  concerns  merely  this 
question  preliminary  to  the  ruling  of  law.  If  he  decides  that  the  transac* 
tion  was  covered  by  the  writing,  he  does  not  decide  that  the  excluded  nego- 
tiations did  not  take  place,  but  merely  that  if  they  did  take  place  they  are 
nevertheless  legally  immaterial  If  he  decides  that  the  transaction  was  not 
intended  to  be  covered  by  the  writing,  he  does  not  decide  that  the  negotia- 
tions did  take  place,  but  merely  that  if  they  did,  they  are  legally  eflfective, 
and  he  then  leaves  to  the  jury  the  determination  of  fact  whether  they  did 
take  place.  In  this  anomalous  process,  it  merely  happens  that  some  of  the 
conduct  and  other  data  which  are  at  first  resorted  to  evidentially  on  the  ques- 
tion of  intent  are  usually  identical  with  the  conduct  that  may  subsequently 
be  treated  as  legally  inoperative ;  but  this  is  a  mere  coincidence.  The  two 
vital  differences  are,  first,  that  they  are  looked  at  for  different  purposes,  and 
secondly,  that  they  may  be  dealt  with  by  different  branches  of  the  tribunal. 

(3)  In  deciding  upon  this  intent,  the  chief  and  most  satisfactory  index  for 
the  judge  is  found  in  the  circumstance  whether  or  not  the  particular  ele- 
ment of  the  alleged  extrinsic  negotiation  is  dealt  with  at  all  in  the  writing.  If 
it  is  mentioned,  covered,  or  dealt  with  in  the  writing,  then  presumably  the 
'writing  was  meant  to  represent  all  of  the  transactioi^  on  that  element ;  if  it 
is  not,  then  probably  the  writing  was  not  intended  to  embody  that  element 
of  the  negotiation.  This  test  is  the  one  used  by  the  most  careful  judges,^ 
and  is  in  contrast  with  the  looser  and  incorrect  inquiry  {post,  §  2431) 
whether  the  alleged  extrinsic  negotiation  contradicts  the  terms  of  the 
writing. 

§  2481.  Same:  Inoorreot  Teste;  (a)  "Varying  the  TermB  of  the  Writtng  "  ; 
(b)  "  The  Writing  is  the  Sole  Criterion  " ;  (c)  Fraud,  in  Pennsylvania,  (a)  It  is 
not  uncommon  to  speak  of  the  present  rule  as  a  rule  against ''  varying  the 
terms  of  the  ivritingJ*  No  doubt  that  is  precisely  the  effect  of  applying  the 
rule.  But  it  can  never  serve  as  a  test  to  determine  in  the  first  instance 
whether  the  rule  is  applicable.  The  applicability  and  the  effect  of  the  rule  are 
distinct  things.  To  employ  this  phrase  as  a  test  is  to  reason  in  a  circle ;  for 
it  is  to  attempt  to  decide  whether  something  conceded  to  be  different  from 
the  writing  ought  to  be  excluded,  by  showing  that  it  is  different.     All  the 


*  Of  course,  not  always  in  form  ;  but  he  con- 
siders the  data  pro  and  eon.  Sometimes,  but 
erroneously,  the  question  of  intent  is  left  to  the 
jury. 

>  The  followinff  will  senre  as  examples  :  1815, 
Teats  17.  Pirn,  Holt  95  (sale  of  bacon,  warranted 
to  be  prime  singed ;  a  custom  to  claim  a  breach 
at  the  time  of  inspection  or  waiye  it,  excluded  ; 
«  by  requiring  a  warranty,  he  is  to  be  understood 
as  excepting  against  all  terms  but  such  as  are 
stipulated  in  the  bargain  ") ;  1819,  Bayley,  J., 
in  Webb  v.  Plumraer,  2  B.  &  Aid.  746,  750 
("Where  there  is  a  written  agreement  between 
the  parties,  it  is  naturally  to  be  expected  that  it 
will  contain  all  the  terms  of  their  barsain.  But 
if  it  is  entirely  silent  as  to  the  terms  of  quitting, 
it  may  let  in  the  custom  of  the  country  as  to 


that  particular.  If,  howeyer,  it  specifies  any  of 
those  terras,  i^e  must  then  go  by  the  lease 
alone'*);  1851,  Maule,  J.,  in  DiclcBon  v.  Zizi- 
nia,  10  C.  B.  602,  610  ('*  We  should  not  by  in- 
ference  insert  in  a  contract  implied  provisions 
with  respect  to  a  subject  which  the  contract  has 
expressly  provided  for ") ;  1892,  Bretto  v.  Le- 
yine,  50  Minn.  168,  52  N.  W.  525  (deed  of  land 
and  store,  including  "all  the  shelving  in  the 
building "  ;  an  agreement  to  sell  part  of  the 
stock  also,  admitted;  "if  the  clause  had  men- 
tioned one  or  more  articles  of  personal  property, 
as  chairs,  of  such  a  nature  that  there  could  be 
no  doubt  that  they  constituted  a  part  of  the 
realty  so  as  to  pass  under  a  deed  of  the  property, 
the  result  would  probably  be  different  }. 
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phrases  about  transactions  that  "  vary,"  or  "  contradict,"  or  are  "  inconsis- 
tent,'' involve  the  same  futility.  The  fundamental  question  is  as  to  the  in- 
tent of  the  parties  to  restrict  the  writing  to  specific  elements  or  subjects  of 
negotiation  {ante,  §  2431,  par.  3)  ;  and  if  that  intent  existed,  then  the  other 
subjects  of  negotiation  can  be  established,  even  though  they  be  (as  they 
always  are)  different  from  the  writing:  ' 

1854,  Mr.  (later  Justice)  Blackburn,  arguing,  in  Broum  v.  Byrne,  3  E.  &  B.  703 :  ^*  The 
parties  may  by  express  words  or  by  implication  agree  to  exclude  the  incident  which  the 
general  law  would  annex  if  they  were  silent ;  and  it  is  exactly  the  same  where  the  inci- 
dent is  annexed  by  costom  or  local  law.  .  .  .  Then  the  question  is,  not  whether  the  cus- 
tom if  admitted  will  vary  or  be  inconsistent  with  the  contract  as  it  would  stand  without 
the  custom ;  but  whether  it  is  impliedly  excluded  by  the  tenor  of  the  instrument.  The 
other  mode  of  enunciating  the  proposition  has  been  used  by  high  authorities,  but  evi- 
dently is  inaccurate.  No  one  ever  did  or  ever  will  seek  to  annex  an  incident  by  proof  of 
a  custom  tacept  for  the  express  purpose  of  varying  the  contract  from  what  it  would  be  if 
the  custom  were  not  proved."  Coleridge,  J.  (for  the  Court)  :  *'  Merely  that  it  varies  the 
apparent  contract  is  not  enough  to  exclude  the  evidence ;  for  it  is  impossible  to  add  any 
material  incident  to  the  written  terms  of  a  contract  without  altering  its  effect  more  or 
less." 

1873,  Grove,  J.,  in  Hutchinson  v.  TcUham,  L.  R.  8  C.  P.  482,  488 :  '*  In  one  sense  the 
contract  must  always  be  varied  by  the  admission  of  the  evidence  of  custom,  inasmuch  as 
the  effect  of  the  contract  would  not  be  the  same  without  the  parol  evidence,  or  else  the 
parol  evidence  would  itself  be  unnecessary." 

(b)  It  has  occasionally  been  laid  down  that,  in  ascertaining,  in  the  first  in- 
stance, the  parties'  intent  to  embody  or  not  in  the  writing  certain  subjects 
of  negotiation,  "  tJie  writing  is  the  sole  criterion**  i,  e.  no  search  for  data  of  in- 
tent can  be  made  outside  the  four  comers  of  the  document : 

1892,  Depue,  J.,  in  Naumberg  v.  Young,  44  N.  J.  L.  331:  <*  In  what  manner  shall  it  be 
ascertained  whether  the  parties  intended  to  express  the  whole  of  their  agreement  in 
the  written  contract  ?  .  .  .  The  only  safe  criterion  of  the  completeness  of  a  written  con- 
tract as  the  full  expression  of  the  terms  of  the  parties*  agreement  is  the  contract  itself. 
...  If  the  written  contract  purports  to  contain  the  whole  agreement,  and  it  is  not  appar- 
ent from  the  writing  itself  that  something  has  been  left  out  to  be  supplied  by  extrinsio 
evidence,  parol  evidence  to  vary  or  add  to  its  terms  is  not  admissible."  ^ 

Such  a  proposition,  however,  is  untenable,  both  on  principle  and  in  practice. 
Its  fallacy  is  indicated  by  what  has  been  already  noticed  {ante,  §  2430). 
The  problem  being  to  ascertain  whether  the  parties  intended  a  certain  writ- 
ing to  cover  certain  subjects,  the  relation  between  the  writing  and  those 
subjects  and  their  conduct  is  necessarily  involved ;  and  all  these  matters 
must  be  considered.  When  two  parties  are  found  playing  a  game  of  chess,  it 
cannot  be  told  whether  this  is  the  sole  and  decisive  game,  or  merely  one  of 


^  So  also,  but  less  rigid  in  statement,  the 
following  exposition  :  1901,  Potter  v.  Easton,  82 
Minn.  247,  84  N.  W.  1011  (Start,  C.  J. :  *'In 
considering  whether  or  not  a  particular  writing 
is  an  incomplete  contract,  within  the  rule  stated, 
the  controlling  question  is  whether  it  appears 
upon  the  face  of  the  writing  that  the  parties  in- 
tended it  to  be  the  exclusive  evidence  of  their 


agreement.  While  the  writing  itself  is  the  only 
criterion  by  which  the  intention  of  the  parties  is 
to  be  ascertained,  yet  it  is  not  necessary  that  the 
incompleteness  of  the  writing  should  appear  on 
its  face  from  a  mere  ins^tion  of  it,  for  it  is  to 
be  construed  in  the  lignt  of  its  subject-matter 
and  the  circumstances  under  which  and  the  pur- 
poses for  which  it  was  executed  "). 
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a  series,  by  watching  that  particular  game.  Whether  a  piece  of  land  which 
we  see  a  surveyor  marking  out  is  the  entirety  of  the  owner's  estate  cannot 
be  determined  by  looking  merely  at  the  boundaries  of  that  piece ;  if  we  look 
far  enough,  we  may  find  that  it  is  only  a  part  of  a  larger  survey.  Whether 
a  certain  box  of  cards  represents  the  whole  catalogue  of  a  man's  library  can- 
not be  determined  by  the  mere  contents,  nor  by  the  circumstance  that  they 
are  all  in  one  box,  nor  yet  by  the  circumstance  that  they  are  arranged  alpha- 
betically and  include  titles  from  A  to  Z;  for  perhaps  he  has  also  a  separate 
catalogue  of  French  and  German  books,  or  perhaps  he  has  separate  catalogues 
for  law  books  and  for  general  literature,  or  possibly  he  has  taken  out  all  the 
cards  for  books  sent  to  the  bindery.  The  conception  of  a  writing  as  wholly 
and  intrinsically  self-determinative  of  the  parties'  intent  to  make  it  the  sole 
memorial  of  one  or  seven  or  twenty-seven  subjects  of  negotiation  is  an  im- 
possible one.  The  odd  feature  of  it  is  that  it  is  never  enforced  in  practice  by 
its  theoretical  advocates.^ 

(c)  In  Pennsylvania,  the  application  of  the  rule  seems  to  be  governed  by  a 
test  so  anomalous  that  it  may  almost  be  said  to  destroy  the  essence  of  the 
rule  in  that  jurisdiction.  That  test  is  fravd  ;  although  it  would  seem  that 
every  attempt  knowingly  to  invoke  the  letter  of  a  writing  against  the  actual 
oral  understanding  of  the  parties  (however  different  from  the  written  terms) 
could  properly  be  considered  as  fraudulent : 

1884,  Paxson,  J.,  in  PhiUipa  v.  MeUy,  106  Pa.  536,  543 :  ««The  English  rule  that  parol 
evidence  is  inadmissible  to  vary  the  terms  of  a  written  instrument  does  not  exist  in  this 
State ;  .  •  .  the  cases  in  this  State  in  which  parol  evidence  has  been  allowed  to  contradict 
or  vary  written  instmments  may  be  classed  under  two  heads :  "  1st,  where  there  was 
fraud,  accident,  or  mistake  in  the  creation  of  the  instrument  itself ;  and  2d,  where  there 
has  been  an  attempt  to  make  a  fraudulent  use  of  the  instrument  in  violation  of  a  promise 
or  agreement  made  at  the  time  the  instrument  was  signed  and  without  which  it  would 
not  have  been  executed."  * 

The  application  of  the  general  principle  to  various  specific  kinds  of  trans- 
actions and  documents  may  now  be  examined. 

§  2432.  Receipts  and  Releases ;  Bills  of  Lading.  A  receipt  —  i.  e.  h  written 
acknowledgment,  handed  by  one  party  to  the  other,  of  the  manual  custody 
of  money  or  other  personalty  — ,  will  in  general  fall  without  the  line  of  the 
rule ;  i.  e,  it  is  not  intended  to  be  an  exclusive  memorial,  and  the  facts  may 
be  shown  irrespective  of  the  terms  of  the  receipt.^    This  is  because  usually  a 


'  See  a  graod  illnstration  of  this  in  Kaumbeig 
V.  Young,  the  case  quoted  9upra, 

*  A  clue  to  the  numerons  rulings  in  Penn- 
sylvania may  be  found  in  the  following  cases : 
1886,  Thomas  t;.  Loose,  114  Pa.  35,  45,  6  Atl. 
326 ;  1902,  Sutch's  Estate,  201  id.  305,  50  Atl. 
943  ;  and  cases  cited  postf  §  2442,  note  1.  The 
development  and  present  state  of  the  Pennsyl- 
▼ania  rule  has  been  carefully  examined  in  an 
article  by  Mr.  Stanley  Folz,  **Oral  Contempora- 
neous Inducing  Promises  to  affect  Written  In- 
struments in  Pennsylvania,"  1904,  American 
Law  Register,  LII,  601. 


*  Eng. :  1788,  Buller,  J.,  in  Straton  ».  Ras- 
tall,  2  T.  R.  366,  871  ("Ecjuity  distinguishes 
between  the  persons  who  join  in  a  receipt  and 
him  who  actually  receives  the  money ;  and  the 
receipt  is  not  conclusive  against  him  [the  de- 
fendant! as  he  was  only  a  surety  and  in  fact 
received  no  part  of  the  consideration-money  ") ; 
1832,  Singleton  v.  Barrett,  2  Gr.  &  J.  368 ; 
ir.  S. :  1898,  Gravlee  v.  Lamkin,  120  Ala.  210, 
24  So.  756 ;  1902,  Starkweather  v.  Maginnis, 
196  III.  274,  68  N.  E.  692;  1897,  Mounce  v. 
Kurtz,  101  la.  192,  70  N.  W.  119 ;  1896,  Mis- 
souri P.  R.  Co.  V,  Lovelace,   57  Kan.  195,  46 
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receipt  is  merely  a  written  admission  of  a  transaction  independently  existing, 
and,  like  other  admissions,  is  not  conclusive  {ante,  §  1058).  But  where  the 
writing  is  itself  the  very  act,  as  where  it  grants  a  discharge  or  relea$€  of  a 
claim,  or  embodies  a  new  obligation,  it  obviously  falls  within  the  rule,  and  its 
terms  cannot  be  overthrown : 

1832,  Tenterden,  C.  J.,  in  Graves  t.  Key,  8  B.  &  Ad.  813  (admitting  the  circnmstanoea 
of  payment  of  a  bill,  so  as  to  show  an  indorsed  receipt  not  to  be  a  satisfaotion)  f  A  re- 
ceipt is  an  admission  only,  and  the  general  rule  is  that  an  admission,  though  eTidence 
against  the  person  who  made  it  and  ^ose  claiming  under  him,  is  not  oonolusive  evidence 
(except  as  to  the  person  who  may  have  been  induced  by  it  to  alter  his  condition).  A 
receipt  therefore  may  be  contradicted  or  explained." 

1836,  Cawen,  J.,  in  M'Crea  v.  Purtnort,  16  Wend.  460,  473 :  **  A  release  cannot  be  con- 
tradicted or  explained  by  parol,  because  it  extinguishes  a  preexisting  right.  But  no  re- 
ceipt can  have  the  effect  of  destroying  per  $e  any  subsisting  right ;  it  is  only  evidence  of  a 
fact.  The  payment  of  the  money  discharges  or  extinguishes  the  debt;  a  receipt  for  the 
payment  does  not  extinguish  the  debt ;  it  is  only  evidence  that  it  has  been  paid.  Not  so 
of  a  written  release ;  it  is  not  only  evidence  of  the  extinguishment ;  but  it  is  the  extin- 
guisher itself.*' 

1897,  Buck,  J.,  in  Ramsdell  v.  Clark,  20  Mont  103, 40  Pac.  591 :  «*  Whether  a  receipt  pos- 
sesses any  contractual  feature  Gt  not  must  often  be  determined  from  its  entire  language, 
and  also,  at  times,  from  the  language  in  connection  with  the  circumstances  under  which 
it  was  given.  If  A,  to  whom  B  is  indebted  in  the  undisputed  sum  of  9200,  is  paid  by  the 
latter  flOO,  and  signs  a  receipt  for  the  sum  of  t200,  or,  mentioning  the  sum  paid,  ao* 
knowledges  payment  in  full  of  the  debt,  nevertheless  A,  in  an  action  against  B  for  the 
unpaid  balance,  without  showing  any  fraud,  mistake,  or  other  excuse  for  having  signed- 
the  receipt,  can  contradict  it  by  extrinsic  evidence,  and  show  that  only  9100  was  paid. 
It  would  only  be  evidence  of  B's  having  paid  the  debt,  just  as  an  oral  admission  proved 
against  A  would  be.  If,  however,  B  has  beeu  indebted  to  A  on  an  account  the  amount  of 
which  has  been  in  dispute  between  them,  a  receipt  by  A  definitely  specifying  the  entire 
account,  and  acknowledging  a  sum  received  as  payment  in  full  of  the  same,  would  possess 
a  contractual  feature ;  and,  in  order  to  contradict  or  vary  the  terms  of  it  by  extrinsic  evi- 
dence in  so  far  as  it  would  be  a  contract,  A  would  be  required  to  observe  the  rules  of  law 
applicable  to  contracts,  and  could  not  treat  it  in  evidence  against  him  as  if  it  were  of  no 
greater  weight  than  a  mere  oral  admission  on  his  part." 

Which  of  these  characters  a  given  document  possesses  must  of  course  de- 
pend on  the  particular  case ;  but  it  is  well  understood  that  a  document  which 
is  a  receipt  may  in  some  instances  be  indisputable  as  being  also  in  effect  a 
release  or  a  contract' 


Pac.  590  ;  1897,  Equitable  Secar.  Co.  i;.  Talbert, 
49  La.  An.  1393,  22  So.  762  (even  when  acknowl- 
edged notarially) ;  1897,  Joslin  v,  Giese,  59 
N.  J.  L.  130,  36  Atl.  680;  1903,  Komp  v, 
Raymond,  175  N.  Y.  102,  67  N.  E.  113 ;  1896, 
Keaton  v.  Jones,  119  N.  C.  43,  25  S.  E.  710 
('Miave  this  day  settled  all  accounts");  1830, 
Keeue  v.  Meade,  3  Pet.  1,  7  (entry  in  a  cash- 
hook,  acknowledging  an  advance  of  money,  held 
not  to  exclude  proof  of  the  payment  by  parol) ; 
1893,  Riddle  r.  Hndgins,  7  C.  C.  A.  335,  58  Fed. 
490,  19  U.  a  App.  144,  150. 

The  following  utterance  may  therefore  be 
regarded  as  overruled :  1808,  Alner  v.  Geoi^,  1 
Camp.  392  (L.  C.  J.  EUenborough  :  '*A  receipt 
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in  full,  where  the  person  who  gave  it  was  under 
no  misapprehension  and  can  complain  of  no  fraud 
or  imposition,  is  binding  upon  him  "), 

s  1884,  Goss  V.  Ellison,  136  Mass.  503  (a  re- 
ceipt  for  $51  "as  full  payment,  as  per  claim," 
held  conclusive,  because  equivalent  to  a  **  set- 
tlement and  satisfaction  of  the  claim  "  for  tort 
thus  discharged);  1897,  Ramsdell  v.  Clark, 
20  Mont.  103,  49  Pac.  591  (quoted  supra)  \ 
1880,  Goodwin  v.  Goodwin,  59  M.  H.  548  (a  re- 
ceipt for  $2,500,  "in  consideration  of  which  I 
hereby  waive  all  right  to  contest  said  will  or  the 
proof  thereof  and  all  claim  I  have  or  might  have 
as  heir  of  said  deceased  "  was  held  to  exclude  the 
oral  agreement  concerning  the  preciBe  claims  re- 
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§  2433.  Recital  of  Consideration  in  a  Deed.  By  an  application  of  principle 
similar  to  the  foregoing,  a  recital  of  consideration  received,  when  it  occurs  in 
a  deed  of  grant,  is  usually  intended  merely  as  a  written  acknowledgment  of 
the  distinct  act  of  payment,  being  there  inserted  for  convenience.  Hence  it 
is  not  an  embodiment  of  an  act  per  se  written,  and  may  be  disputed  like 
any  other  admission  {ante,  §  1058).  But  the  statement  of  a  consideration 
may,  on  the  other  hand,  sometimes  be  itself  an  operative  part  of  a  contractual 
act,  —  as  when  in  the  same  writing  the  parties  set  out  their  mutual  promises 
as  considerations  for  each  other;  here  the  word  ''consideration"  signifies  a 
term  of  the  contract,  and  hence  the  writing  alone  can  be  examined : 

1895,  Cooper,  C.  J.,  in  Baum  v.  Lynn,  72  Miss.  932,  18  So.  428  (iu  a  deed  I.  recited  that, 
whereas  L.'8  guardian  had  loaned  money  to  I.,  I.,  in  consideration  of  a  full  release  from  such 
loans,  and  of  ten  dollars  paid  in  hand,  conveyed,  etc. ;  the  fact  that  a  release  of  the  guar- 
dian's liability  to  L.  was  also  apart  of  the  consideration  was  excluded)  :  **  Judge  Robertson 
[in  a  case  cited]  illustrates  his  own  views  by  noting  the  difference  between  the  mere  state- 
ment of  a  fact  (e.  g.  the  admission  of  the  receipt  of  the  purchase  price)  and  the  vesting, 
creating,  or  extinguishing  a  right  («.  g,  by  the  execution  of  a  release),  in  the  following 
language :  *  A  party  is  estopped  by  his  deed.  He  is  not  to  be  permitted  to  contradict  it. 
So  far  as  the  deed  is  intended  to  pass  a  right,  or  to  be  the  exclusive  evidence  of  a  contract, 
it  concludes  the  parties  to  it.  But  the  principle  goes  no  further.  A  deed  is  not  conclu- 
sive evidence  of  everything  it  may  contain.  For  instance,  it  is  not  the  only  evidence  of 
the  date  of  its  execution,  nor  is  its  omission  of  a  consideration  conclusive  evidence  that 
none  passed,  nor  is  its  acknowledgment  of  a  particular  consideration  an  objection  to  other 
proof  of  other  and  consistent  considerations ;  and,  by  analogy,  the  acknowledgment  in  a 
deed  is  not  conclusive  of  the  fact.  This  is  but  a  fact,  and  testing  it  by  the  rationality  of 
the  rule  we  have  laid  down,  it  may  be  explained  or  contradicted.  It  does  not  necessarily 
and  undeniably  prove  the  fact.  It  creates  no  right ;  it  extinguishes  none.  A  release  can- 
not be  contradicted  or  explained  by  proof,  because  it  extinguishes  a  preexisting  right. 
But  no  receipt  can  have  the  effect  of  destroying  per  se  any  subsisting  right.  It  is  only 
evidence  of  a  fact.  The  payment  of  the  money  discharges  or  extinguishes  the  debt  A 
receipt  for  the  payment  does  not  pay  the  debt.  It  is  only  evidence  tiiat  it  has  been  paid. 
Not  so  of  a  written  release.  It  is  not  only  evidence  of  the  extinguishment,  but  is  the 
extinguishment  itself.'  The  deed  now  under  examination  contains,  as  is  clearly  to  be 
seen,  no  mere  recital  of  a  consideration  paid  or  to  be  paid.  Its  recital  is  only  of  the  facts 
necessary  to  be  stated  to  intelligently  apply  the  contract  of  the  parties  to  the  subject- 
matter.  Having  set  out  the  relationship  of  debtor  and  creditor,  and  the  history  of  the 
transaction  from  which  it  arose,  the  deed  then  proceeds  to  state  what  the  parties  agreed, 
contracted,  and  did  in  reference  to  the  dissolution  of  the  relationship.  Mrs.  Irving  did 
something.  She  conveyed  the  land  to  Mrs.  Lynn.  Mrs.  Lynn  did  something.  She 
released  the  debt  to  Mrs.  Irving.  One  transferred  a  right ;  the  other  released  a  right. 
If  it  be  said  that  the  release  was  a  mere  recited  consideration  for  the  conveyance,  it  may 
with  equal  accuracy  be  replied  that  the  conveyance  was  a  mere  recited  consideration  for 


leased  therebv) ;  1898,  Jackson  v.  Ely,  57  Ob. 
460,  49  N.  fe.  792  (receipt  for  money,  with 
statement  of  settlement  in  full,  treated  as  a  me- 
morial not  to  be  varied) ;  1898,  Casailly  v.  Cas- 
ailly,  ib.  582,  49  N.  E.  795  (receipt  for  money, 
including  release  of  a  claim  iu  an  estate,  not 
variable  by  parol) ;  1897,  Allen  v.  Mill  Co.,  18 
Wash.  216,  51  Pac.  872  (receipt,  held  not 
explainable  on  the  facts).  The  presumption  of 
payment  arising  from  a  receipt  is  another  ques- 
tion {post,  S  2518). 


The  application  of  the  above  doctrine  to  a  bill 
of  lading  may  be  seen  in  the  following  cases  : 
1871,  The  Delaware,  14  Wall.  579 ;  1898,  Tallas- 
see  F.  M.  Co.  ».  R  Co.,  117  Ala.  520,  28  So.  139 ; 
McClain,  Cases  on  Carriers,  283-248.  Its  appli- 
cation to  a  passenger  ticket  may  be  seen  in  the 
following :  1898,  Mann  B.  C.  Co.  v.  Dupre,  4 
C.  C.  A.  640.  54  Fed.  646 ;  Hutchinson,  Car- 
riers, §§  568  ff. ;  Professor  J.  H.  Beale,  Tickets, 
Harvard  Law  Review,  I,  17. 
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the  release ;  and  therefore,  if  one  of  the  terms  of  the  contract  may  be  varied  by  parol, 
becaose  it  is  a  consideration,  so  also  may  the  other  for  the  same  reason,  and  by  this  pro- 
cess  a  solenm  and  executed  written  contract  would  be  totally  eaten  away.  The  true  rule 
is  that  a  consideration  recited  to  have  been  paid  or  contracted  for  may  be  varied  by  parol, 
while  the  terms  of  a  contract  may  not  be,  though  the  contract  they  disclose  may  be  the 
consideration  on  which  the  act  or  obligation  of  the  other  party  rests.' 


»> 


In  general,  then,  it  may  be  said  that  a  recital  of  consideration  received  is,, 
like  other  admissions,  disputable  so  far  as  concerns  the  thing  actually  re- 
ceived ;  ^  but  that,  so  far  as  the  terms  of  a  contractual  act  are  involved,  the 
writing  must  control,  whether  it  uses  the  term  "  consideration  "  or  not.^ 

§  2434.  Warranty  in  a  Sale;  Insurance  Warranties.  When  a  document 
embodies  terms  of  a  sale,  it  is  the  more  natural  to  suppose  that  the  docu- 
ment would  cover  such  warranties,  if  any,  as  accompanied  the  sale,  because 
the  warranty  is  certainly  a  part  of  the  contract  and  not  a  separate  obligation. 
But  when  obviously  only  some  of  the  terms  of  the  bargain  are  represented  in 
the  document,  and  there  must  have  been  others  —  such  as  the  time  of  de- 
livery —  left  unembodied  in  it,  it  is  possible  to  regard  a  warranty  as  equally 
without  its  purview.  The  decision  will  thus  depend  almost  entirely  on  the 
circumstances  of  each  transaction ;  and  generalizations  can  hardly  be  made* 
In  most  instances,  however.  Courts  are  found  treating  the  writing  of  sale  as 


^  Some  of  the  rulings,  of  coarse,  may  be  open 
to  arsament :  1789,  R.  v.  Scammonden,  3  T.  R. 
474  (paaper  settlement ;  the  deed  of  purchase 
reciting  a  consideration  of  2SL,  it  was  idlowed 
to  show  that  30^.  was  in  fact  the  amount  re- 
ceived) ;  1896,  Hendou  v.  Morris,  110  Ala.  106, 
20  So.  27  ;  1892,  Guidery  v.  Green,  95  Cal.  630, 
636,  30  Pac.  786 ;  1881,  Feltz  t;.  Walker,  49 
Conn.  93  (the  plaintiff's  assignor,  B.,  buying 
land,  had  it  conveyed  to  the  defendant's  name, 
and  took  a  bond  and  mortgage  from  the  defend- 
ant for  $3,250,  the  sole  consideration  for  the 
bond  being  the  land  thus  conveyed  to  the  defend- 
ant for  B. ;  held  that  the  bond  could  be  enforced 
only  to  the  extent  of  appropriating  the  land  in 
satisfaction) ;  1897,  Droop  v,  Ridenhour,  11  D.  C. 
App.  224,  238 ;  1895,  Reese  v,  Strickland,  96 
Ga.  784,  22  S.  E.  323  ;  1897,  Thompson  u.  Cody, 
100  id.  771,  28  8.  E.  669 ;  1895,  Stewart  v. 
R.  Co.,  141  Ind.  55,  40  N.  E.  67  ;  1893,  Hill  v. 
Whidden,  158  Mass.  267,  274,  33  N.  E.  526 ; 
1902,  Galvin  v.  R.  Co.,  180  id.  587,  62  N.  E. 
961  (release  of  claim  for  personal  injury,  reciting 
a  money  consideration  ;  a  promise  of  employment 
by  the  releasee,  allowed  to  be  proved) ;  1880, 
Strohauer  v,  Voltz,  42  Mich.  444,  4  N.  W.  161  ; 
1895,  Fitzpatrick  v.  Hoffman,  104  id.  228,  62 
N.  W.  349 ;  1897,  Foi-d  v.  Savage,  111  id.  144, 
69  N.  W.  240  ;  1895,  Squier  v.  Evans,  127  Mo. 
514,  30  S.  W.  143 ;  1836,  M'Crea  v.  Purmort, 
16  Wend.  460,  467  (summing  up  the  cases  in 
England  and  the  United  States ;  pointing  out 
that  the  acknowledgment  of  a  consideration  is 
merely  a  receipt) ;  1895,  Baird  ».  Baird,  145  N.  Y. 
659,  40  N.  E.  222  ;  1898,  Marcora  v.  Adams, 
122  N.  0.  222,  29  S.  E.  833  ;  1892,  Velten  v. 
Carmack,  23  Or.  282,  289,  31  Pac.  668  (consid- 


eration in  a  deed  to  a  married  woman,  shown  to 
have  been  a  gift  to  her  by  the  grantor) ;  1895, 
Wheeler  v.  Campbell,  68  Vt  98,  34  Atl.  85  ^ 
1896,  Van  Lehn  v.  Morse,  16  Wash.  219,  47  Pac. 
435  ;  1897,  Don  Yook  v.  Milling  Co.,  lb.  459» 
47  Pac.  964. 

«  1902,  Arnold  v.  Arnold,  137  Cal.  291,  70 
Pac.  23  (deeds  of  transfer  by  one  partner  to  an- 
other, containing  mutnal  covenants  as  a  pait  of 
the  consideration ;  other  consideration  excluded) ; 
1895,  Sandage  v.  Mfff.  Co.,  142  Ind.  148,  41 
N.  E.  380  (rejecting  the  fact  that  for  a  supple- 
mentary contract  dealing  with  a  prior  contract 
buying  a  patent  the  consideration  was  a  release  of 
the  guaranty  in  the  prior  one) ;  1900,  Schrimper 
V,  R.  Co.,  —  la.  —  ,  82  N.  W.  916;  1897, 
Thompson  v.  Bryant,  75  Miss.  12,  21  So.  655 
(the  assumption  of  the  seller's  share  of  his  lia- 
bility as  partner  for  firm  debts,  excluded  aa 
contractual) ;  1887,  Parker  r.  Morrill,  98  N.  C. 
232,  3  S.  E.  511  (agreement  of  accounting  be- 
tween a  ward  P.  and  her  guardian  B.,  by  which 
**  in  consideration  of  one  dollar  to  us  paid  by  B., 
the  receipt  of  which  is  hereby  acknowledged,*^ 
the  ward  grants  to  B.  the  sum  of  mone^  due, 
and  '*do  Forever  release  and  discharge  said  B.*' 
from  his  bond,  the  money  to  be  applied  by  B. 
to  certain  named  uses  ;  the  plaintiff  ward  offered 
to  show  an  oral  agreement  by  which  B.  addi- 
tionally promised  to  devi.se  property  to  the  ward, 
and  to  prove  that  "only  upon  this  promise  and 
agreement  did  the  plaintiff  aeree  to  sign  the 
written  agreement";  excluded,  as  "a  consid- 
eration not  mentioned  or  referred  to  in  it"); 
1900,  Kahn  v.  Kahn,  94  Tex.  114,  68  S.  W. 
825 ;  1881,  Hei  v.  Heller,  53  Wis.  416,  10 
N.  W.   620  (sale  of  land,  in   consideration  of 
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the  sole  memorial  of  the  transaction  as  to  warranties  ;  ^  occasionally,  on  the 
circumstances,  they  permit  extrinsic  warranties  to  be  valid.*  The  enforce- 
ment of  an  implied  warranty  of  fitness  seems  to  involve  a  similar  question.' 


mortgage  and  bond ;  a  farther  consideration  of 
certain  personalty,  excluded). 

Note  that  as  between  ''good"  and  "vain- 
able  "  consideration,  on  which  the  line  of  descent 
may  depend,  it  is  said  that  the  nature  of  it  cannot 
be  determined  by  oral  facts,  though  the  amount 
of  it  may  be:  1902,  Groves  v.  Groves,  65  Oh.  St. 
442,  62  N.  £.  1044. 

^  Eng, :  1805,  Hodges  v.  Drakeford,  1  B.  & 
P.  K.  R.  270  (action  on  a  warranty  that  the 
trade  of  a  shop  bought  by  the  plaintiif  reached 
a  certain  amount ;  the  writing  of  assignment 
held  to  control) ;  1810,  Powell  v.  Edmunds,  12 
East  6,  10  (sale  of  timber  described  by  number 
and  kind  of  trees ;  an  oral  warranty  as  to  the 
weight  excluded) ;  1813,  Pickering  v.  Dowson, 
4  Taunt.  779,  785  (warranty  of  a  ship,  excluded); 
1814,  Meyer  v.  Everth,  4  Camp.  22  (bought- 
note  of  a  sugar  sale,  naming  "  50  hoesheads  of 
H.  sugar  loaves,  at  155  s.  free  on  board  of  a  Brit- 
ish ship,  acceptance  at  70  days"  ;  an  oral  war- 
ranty of  quality  like  sample,  excluded) ;  1815, 
Gardiner  r.  Gray,  ib.  144  (similar) ;  1824,  Kain 
v.  Old,  2  H.  &  C.  627  (bill  of  sale  of  ship,  contain- 
ing warranties  of  title  and  of  further  assurance  : 
a  parol  warranty  of  copper-bolting,  excluded) ; 
1831,  Bradshaw  v.  Bennett,  5  C.  &  P.  48,  49 
(sale  of  property  held  on  three  lives ;  the  auc- 
tioneer's statement  at  the  sale  that  one  of  the 
persons  was  dead,  sembUf  not  admissible) ;  1838, 
Chanter  v.  Hopkins,  4  M.  &  W.  899  (sale  of  a 
smoke-consuming  furnace  ;  oral  warranty  of  suit- 
ability for  a  brewery,  excluded) ;  Can. :  1897, 
Saults  V.  Eaket,  11  Man.  597  (warranty  of  a 
binder,  excluded  on  the  facts) ;  V.  S. :  1898, 
Hills  r.  Farmington,  70  Conn.  450,  89  Atl.  795 
(building  contract  in  great  detail ;  oral  warranty 
of  the  arcliitect's  plans,  excluded) ;  1897,  Max- 
well V.  Willingham,  101  Ga.  55,  28  S.  £.  672 
(agreement  to  buy  a  tract  of  "about  150  acres  "  ; 
oral  warranty  by  seller  that  it  contained  no  more 
than  150,  excluded) ;  1898,  Barrie  v.  Smith,  105 
id.  34,  81  S.  E.  121  (oral  warrantv  of  the  moral 
quality  of  Balzac's  works,  excluded) ;  1903,  Bui- 
lard  V,  Brewer,  —  id.  —  ,  45  S.  E.  711  (sale  of 
a  horse) ;  1889,  Conant  v.  Bank,  121  lud.  324, 
22  N.  K.  250  ("We  will  furnish  the  following 
machinery  for  a  100-bai^el  mill,  of  24  hours,  set 
up  in  your  mill  building " ;  warranty  of  grade, 
excluded) ;  1898,  Younie  v.  Walrod,  104  la.  475, 
73  N.  W.  1021  (written  agreement  to  buy  land, 
vendor  to  furnish  abstract,  etc. ;  oral  agreement 
as  to  time  of  furnishing  abstract,  etc.,  excluded) ; 
1902,  Ehrsam  v.  Brown,  64  Kan.  466,  67  Pac. 
867  (machinery ;  warranty  excluded) ;  1894, 
McCray  R.  &  C.  S.  Co.  v.  Woods,  99  Mich.  269, 
58  N.  W.  320  (refrigerator  sale ;  oral  warranty 
excluded  ;  prior  cases  distinguished) ;  1895,  Zim- 
merman MTg  Co.  v.  Dolph,  104  id.  281,  62 
N.  W.  339  (oral  warranty,  additional  to  the  writ- 
ten warranty,  excluded) ;  1885,  Thompson  v. 
Libby,  34  Minn.  374,  26  N.  W.  1  (bill  of  sale  of 
logs ;  warranty  excluded) ;  1896,  Miller  v.  Elec- 


tric Co.,  183  Mo.  205,  84  S.  W.  585  (a  contract 
for  boilers  of  a  certain  horse-power ;  collateral 
oral  agreement  excluded) ;  1895,  Quinn  v.  Moss, 
45  Nebr.  614,  68  N.  W.  981  (a  guarantee  that 
cigars  sold  should  be  "union  made,"  excluded) ; 
1882,  Naumberg  v.  Young,  44  N.  J.  L.  331 
(lease  of  a  building  for  the  purposes  of  a  button 
factory,  an  engine  and  boiler  passing  as  fixtures  ; 
oral  guarantee  that  the  ensine  and  boiler  were  in 
thorough  repair,  excluded) ;  1890,  DeWitt  v. 
Berry,  184  IT.  S.  812,  10  Sup.  536  ("If  a  con- 
tract of  sale  is  in  writing  and  contains  no  war- 
ranty, parol  evidence  is  not  admissible  to  add  a 
warranty") ;  1891,  Seitz  v.  Refrig.  Co.,  141  id. 
510,  12  Sup.  46  (sale  of  refrigerating  machine, 
mentioning  only  size  and  price ;  warranty  ex- 
cluded) ;  1892,  Van  Winkle  v.  Crowell,  146  id. 
42,  48,  13  Sup.  18  (machinery  famished ;  oral 
warranty  excluded) ;  1893,  Wilcox  v.  Cate,  65 
Yt.  478,  26  Atl.  1105  (boiler-engine  lease ;  oral 
warranty  excluded) ;  1894,  Milwaukee  B.  Co.  v. 
Duncan,  87  Wis.  120, 125,  58  N.  W.  232  (boiler- 
sales  ;  oral  warranty  excluded) ;  1895,  Case  Plow 
Works  V.  N.  &  S.  Co.,  90  id.  590,  63  N.  W.  1018 
(a  written  warranty  as  to  quality  of  wheels  ;  an 
oral  warranty  as  to  manner  of  securing  spokes  in 
hubs  reiected);  1896,  Caldwell  v.  Perkins,  93  id. 
89,  67  N.  W.  29  (contract  to  sell  fixtures  and 
stock  of  merchandise  ;  agreement  to  include  fur- 
niture and  tools,  excluded). 

Where  the  written  warranty,  whose  existence 
is  disputed,  is  said  to  have  been  lost,  the  oral 
transaction  may  of  course,  on  another  principle 
(anUf  §  102),  be  used  as  evidence  of  its  existence 
and  terms:  1898,  Ingram  v.  Music  House,  51 
S.  C.  281,  28  S.  E.  396. 

«  Can. :  1895,  Gordon  o.  Waterous,  86  U.  C. 
Q.  B.  321,  332  (oral  warranty  here  admitted) ; 
1884,  Ellis  V.  Abell,  10  Out.  App.  226,  242,  246 
(good  opinion  by  Burton,  J. ;  oral  warranty  here 
held  aomissible  by  a  divided  court) ;  U.  S. : 
1879,  Chapin  v,  Dobson,  78  N.  Y.  74"  (written 
sale  of  machinery  described  ;  oral  guarantee  that 
it  should  work  satisfactorily  and,  if  not,  might 
be  returned,  admitted  ;  "  it  is  one  thing  to  agree 
to  sell  or  furnish  machines  of  a  specific  kind,  as 
of  such  a  patent  or  of  a  particular  designation, 
and  another  thing  to  unaertake  that  they  shall 
operate  in  a  particular  manner") ;  1885,  Eiglimie 
V.  Taylor,  98  id.  288  (transfer  of  lease  of  oil 
wells ;  warranty  of  capacity  offered ;  "if  upon 
inspection  of  the  writing,  read,  it  may  be,  in  the 
light  of  surrounding  circumstances  in  order  to 
its  proper  understanding  and  interpretation,  it 
appears  to  contain  the  engagement,  ...  it  con- 
stitutes the  contract  between  "them.  ...  If 
Chapin  v,  Dobson  be  near  the  border  line  in  the 
application  of  the  exception  to  the  facts,  there 
can  be  no  question  of  the  soundness  of  the 
doctrine  "). 

•  1814,  Meyer  t;.  Everth,  4  Camp.  22  (cited 
suproy  note  1) ;  1895,  Case  Plow  Works  v,  N. 
&  S.  Co.,  90  Wis.  690,  68  N.  W.  1013  (a  writtea 
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The  insurer's  oral  waiver  of  the  insurecTi  tpriUen  warranty  is  also  commonly 
determined  upon  the  same  principled 

§  2435.  Agreements  not  to  Sue,  or  not  to  Enforce,  or  to  hold  Conditional 
only,  (a)  Where  an  obligation  is  embodied  in  a  single  document  the  very 
essence  of  the  obligation  is  its  validity  and  enforcement  Hence  an  agree- 
ment, alleged  to  have  been  a  part  of  the  transaction,  that  the  obligation 
should  not  be  used  as  binding  or  enforceable  can  never  be  permitted  to  be 
shown,  for  the  writing  necessarily  determines  that  very  subject  to  the  con- 
trary ;  in  the  ordinary  phrase,  it  is  necessarily  inconsistent  with  the  writing. 
But  here  some  distinctions  are  necessary.  (1)  By  the  general  principle  of 
legal  acts  {ante,  §  2406),  no  legal  obligation  is  created  by  a  document  which 
concerns  merely  transactions  of  frieTidship  or  the  like.  Hence  a  difficulty  to 
determine  whether  that  or  the  present  principle  should  control,  i.  e.  whether 
the  understanding  not  to  enforce  the  document  signifies  that  it  never  became 
a  legal  act  at  all,  or  that  it  was  a  legal  act  which  is  still  not  to  be  observed 
in  its  terms ;  the  former  sort  of  agreement  can  be  established,  the  latter  not^ 
(2)  Where  the  obligation  is  a  negotiable  instrument^  different  considerations 
may  control ;  these  are  separately  examined  {post,  §  2443).  (3)  Where  an 
agreement  Tiot  to  sue  is  made  subseqv^ent  to  the  original  and  vrritten  agreement, 
it  is  of  course  an  independent  transaction  and  may  be  established  {post, 
§  2441).  But  such  an  independent  agreement  could  not  in  a  common-law 
trial  defeat  the  claim ;  it  could  only  create  a  separate  cause  of  action  for  its 
breach,  to  be  pursued  by  a  separate  suit  If,  however,  the  damages  in  such 
a  separate  suit  would  be  precisely  equivalent  to  the  amount  recovered  in  the 
present  suit,  a  Court  of  chancery;  to  avoid  circuity  of  action,  would  enjoin 
the  present  suit ;  and  that  situation  would  be  presented  when  the  agreement 
was  to  refrain  forever  from  suit,  but  not  when  it  was  to  refrain  for  a  limited 
time.  In  the  former  instance,  therefore,  the  independent  subsequent  agree- 
ment could  be  availed  of  in  chancery  for  that  purpose,  or  in  the  original  suit 
at  law  wherever  equitable  defences  are  permissible  in  conxmon-law  actions.^ 

(6)  An  extrinsic  agreement  providing  a  condition  qualifying  the  operation 
of  a  written  obligation  is  of  course  equally  ineffective ;  for  an  obligation 


warranty  of  wheels  "i^inst  defects  in  material 
and  workmanship  "  excludes  an  implied  warranty 
of  suitability  for  the  purposes  intended  ;  distin- 
guish in<<  Merriam  v.  Field,  24  Wis.  640). 

*  1872,  Dewees  v.  Ins.  Co.  85  N.  J.  L.  866 
(stipulation  in  an  insurance  policy  that  the  prop- 
erty shall  not  be  used  for  any  other  purpose  than 
that  described  ;  the  insurer*s  knowledge  of  such 
actual  use  at  the  time  of  the  contract,  excluded) ; 
1878,  Franklin  Ins.  Co.  o.  Martin,  40  id.  568, 
574  (same  ;  leading  case,  dealing  with  the  further 
({uestion  of  reforming  the  policy  in  equity) ; 
1895,  Knudson  v.  Grand  Council,  7  S.  D.  214, 

63  N.  W.  911  ;  1903,  Maupin  v.  Scottish  U.  & 
N.  I.  Co.,  53  W.  Va.  557,  45  S.  E.  1008. 

^  Examples  are  found  in  the  following  cases, 
which  should  be  compared  with  the  cases  cited 
aivU,  §  2406  :  1898,  Western  Mfg.  Co.  v,  Rogers, 

64  Nebr.  456,  74  N.  W.  849  (sale  of  goods  with 


note  ;  oral  agreement  that  bnyer  took  on  com- 
mission only,  excluded) ;  1897,  Ellison  v.  Gray, 
55  N.  J.  Eq.  581,  87  Atl.  1018  (a  promise  that 
a  certain  requirement  in  a  contract  was  '*  all 
right,"  meaning  that  it  would  not  be  binding, 
excluded) ;  1867,  Towner  v,  Lucas,  18  Gratt.  706 
(oral  agreement  between  obligee  and  surety  of  a 
bond,  to  abstain  from  enforcement  of  it  and  to 

g've  a  written  indemnity,  excluded) ;  1896, 
jweufeld  v.  Curtis,  ~  C.  C,  —  72  Fed.  105  (a 
clause  in  a  theatrical  contract  as  to  the  prior 
submission  to  the  play-owner  of  the  personnel 
of  the  cast;  the  fact  that  the. submission  was 
not  intended  to  be  required,  excluded). 

'  Harriman  on  Contracts,  2d  ed.,  §  508,  citing 
Ford  r.  Beech,  11  Q.  B.  862;  Guard  v.  White- 
house,  18  ni.  7 ;  Chicago  v,  Babcock,  148  id. 
858,  82  N.  E.  271. 
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absolute  is  plainly  exclusive  of  a  condition.  So  far  as  the  present  principle 
is  concerned,  there  is  no  doubt  But  by  the  general  principle  of  delivery 
{ante,  §  2410),  no  conduct  becomes  effective  as  a  legal  act  if  its  consumma- 
tion is  suspended  until  the  happening  of  a  condition  precedent ;  and  hence 
such  a  condition,  precedent  to  the  existence  of  the  obligation,  may  always  be 
established,  and  has  the  effect  of  destroying  the  apparent  obligation  of  the 
writing  embodying  the  draft  of  the  act  The  difficulty  is  to  distinguish 
whether,  in  a  given  case,  the  condition  is  such  a  precedent  one,  or  whether 
it  is  a  subsequent  one  such  as  the  present  principle  forbids  recognizing. 
Here  some  subtlety  of  construction  may  be  required.* 

§  2436.  Agreements  of  Coanter-daim,  Set-oli;  Renewal,  or  Mode  of  Pay- 
ment. For  the  same  reason  as  in  the  foregoing  class  of  cases,  an  agreement 
concerning  the  mode  or  medium  of  payment  of  an  obligation  cannot  be 
established,  where  the  document  in  any  respect  deals  with  that  subject ;  but 
documents  bear  such  variances  of  detail  in  those  matters  that  no  fixed  rule 
can  be  laid  down.^  An  agreement  of  renewal,  though  it  might  be  construed 
as  virtually  affecting  the  length  of  term  of  an  obligation,^  seems  really  to 
concern  a  new  and  different  obligation.  An  agreement  of  counter-claim  or 
set-off,  provided  it  is  not  in  form  or  essence  a  mere  qualification  of  the  mode 
of  payment  specified  in  the  document,  may  properly  be  established,  for  it 
concerns  a  separate  obligation.* 

§  2437.  Agreement  to  hold  a  Deed  Absolute  as  Seourity  only ;  Agreement 
to  hold  in  Trust.  When  a  document  of  transfer  of  property  is  absolute  in 
its  terms,  may  an  extrinsic  contemporary  agreement  to  hold  the  property  as 
security  only  be  established  ?  This  question  has  generally  been  answered  in 
the  affirmative ;  ^  though  in  one  or  two  jurisdictions  the  contrary  view  is 


*  Compare  with  the  foUowing  the  cases  cited 
anUf  §§  2408,  2410,  especially  the  lUinois  ral- 
ings :  1890,  Beard  v.  Boylan,  59  Conn.  181,  22 
Atl.  152  (action  for  a  debt ;  the  defendant  set- 
ting up  a  composition  agreement  with  creditors, 
signed  by  the  plaintiff,  the  plaintiff  was  not  al- 
lowed to  show  that  the  writing  was  signed  on  an 
agreement  that  ''it  should  be  void  unless  so 
signed  by  all  the  creditors  etc.,"  this  being 
treated  by  the  Court  as  a  condition  subsequent) ; 
1898,  Ryan  o.  Cooke,  172  111.  802,  50  N.  E.  218 
(sealed  contract  to  manufacture  ;  oral  agreement 
on  delivery  that  it  was  to  be  binding  only  on 
condition  that  the  promisor  obtained  a  city  con- 
tract, excluded) ;  1898,  Houck  v,  Wright,  — 
Miss.  —  ,  23  So.  422  (written  contract  for  a 
piano ;  oral  condition  that  the  order  might  be 
countermanded  within  30  days  in  case  of  a  flood, 
etc.,  excluded) ;  1896,  Nebraska  Expos.  Ass'n  v, 
Townley,  46  Nebr.  893,  65  N.  W.  1062  (condi- 
tion to  liflbility  on  a  stock-subscription  contract, 
excluded)  ;  1880,  Van  Syckel  v.  Dalnrmple,  82 
N.  J.  Eq.  233  (mortgage  payable  April  1,  1878  ; 
agreement  that  "  the  mortgage  should  not  be 
due  and  payable  during  tne  mortgagor's  life, 
provided  the  mortgagor  kept  the  interest  paid 
up  and  put  the  property  in  repair  and  kept  it 
so,"  excluded);  1896,  Taylor  v.  Hunt,  118  N.  C. 


168,  24  S.  £.  359  (agreement  that  if  a  debt  was 
not  indulged  a  lease  should  be  void,  excluded) ; 
1898,  Shea  o.  Leisy,  85  Fed.  243  (bond  and  mort- 
gage to  pay  in  four  years  ;  agreement  to  cancel 
on  a  lesser  payment  upon  conditions,  excluded). 
^  1819,  Oeimpbell  v.  Hodgson,  6ow  74  (agree- 
ment between  acceptor  and  payee  that  the  latter 
should  not  demand  payment  if  he  should  reim- 
burse himself  from  the  effects  of  J.,  excluded ; 
otherwise,  so  far  as  the  reimbursement  amounts 
to  payment).  Compare  also  the  cases  cited  ante, 
§  2435,  and,  for  negotiable  instruments,  post, 
§2443. 

•  1902,  Armington  r.  Stelle,  —  Mont.  — , 
69  Pac.  115  (agreement  of  renewal  of  a  lease,  ex- 
cluded). For  the  renewal  of  negotiable  instru- 
ments, see  pott,  §  2443. 

•  Contra:  1845,  St.  Louis  Perp.  Ins.  Co.  v. 
Homer,  9  Mete.  39  (a^ipreement  that  a  sum  found 
to  be  due  under  an  insurance  policy  should  be 
set  off  and  applied  in  satisfaction  of  a  note,  ex- 
cluded) ;  1837,  Eaves  v.  Henderson,  14  Wend. 
190  (agi^ement  that  a  book  account  and  the  pur- 
chase of  goods  should  serve  as  a  set-off  to  a  nota 
for  $28.84,  excluded).  For  negotiable  iostm- 
ments,  see  post,  §  2443. 

^  These  cases  apply  their  conclusion  alike  to 
transfers  of  realty  and  of  personalty:   Can,i 
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maintained,'  and  though  in  any  event  the  terms  of  a  paiticalar  docoment 
maj  reqoiie  the  contraiy  lesult.'  Bat  the  theorj  npon  which  the  pierailing 
▼iew  regtB  has  Taried  decidedlj.  Bj  some  Cooits  it  has  been  plaoed  on  the 
ground  (past,  §  2439;  of  frand,^  hj  others  on  the  doctrine  {amie,  §  2433)  of 
consideration,^  or  both  of  those  ;*  and  again  it  is  said  to  inTolre  merely  the 
"  object "  of  the  parties/  —  whatever  that  mar  signifr.  Still  others  suggest 
a  distinction  between  chancery  and  law,'  and  between  a  proceeding  in  eject- 
ment and  other  remedies.*  But  none  of  these  theories  seem  to  be  adequate, 
—  for  one  reason,  to  name  no  others,  because  the  rule  of  exclusion  may 
sometimes  become  applicable  on  the  facts  of  a  given  case.^  The  apparent 
obstacle,  which  invokes  the  rule,  is  the  absolute  terms  of  the  transfer, 
together  with  the  drcumstanoe  that  the  traditional  form  of  mortgage  at 
common  law  —  a  condition  of  defeasance — seems  to  be  plainly  at  war  with 
the  terms  of  such  a  deed.  But  that  traditional  form  is  a  form  merely,  not 
recognized  in  modem  law  as  Uterally  valid.    The  essence  of  a  security  is  an 


1852,  Le  TMrgt  v.  De  TayU,  3  Gnmt  U.  C.  369 
(bMt  opinion,  by  BUke,  C.) ;  1852,  Holmes  v. 
Iffttthews,  ib.  379,  884;  1892,  McMicken  r. 
OoUrio  Bulk,  20  Can.  Sap.  548,  575;  CT.  8: 
1898,  Hieroormas  v.  GUm,  120  AU.  48,  23  So. 
674 ;  1895,  Abern  v.  McCarthy,  107  CaL  382,  40 
Pac  482 ;  1903,  Clark  v.  Docheneaa,  —  Colo. 
—  ,  72  Pac  831  (that  a  nota  was  given  only  as 
security  for  performance  of  another  contract,  al- 
lowed; ;  1893,  Shad  v.  liiingvton,  31  Fla.  89, 
97,  12  So.  646 ;  1888,  Okna  v.  Kaiaikawaha,  7 
Haw.  34  (in  a  common-law  coort) ;  1894,  Helbr^ 
V.  Schamann,  150  IIL  12, 21,  37  N.  E.  99  ;  1896, 
Trogdon  v.  Trogdon,  164  id.  144,  45  N.  £.  575  ; 
1895,  Bever  v.  Bever,  144  Ind.  157,  41  N.  E. 
944  (a  resenration  of  a  life  estate  shown  to  have 
been  intended  as  a  mortgage) ;  1895,  Libbv  v. 
Clark,  88  Me.  32,  83  Atl.  657 ;  1872,  CampbeU 
9.  Dearborn,  109  Mass.  130  ;  1895,  Riley  v.  Bank, 
164  id.  482,  41  N.  E.  679  (stock-shares) ;  1897, 
Pixon  V.  Ins.  Co.,  168  id.  48,  46  N.  £.  436 
(insurance  policy) ;  1868,  Bowker  v.  Johnson,  17 
Mich.  42 ;  1896,  Pinch  v.  WiUard,  108  id.  204, 
66  N.  W.  42  ;  1897,  Kellogg  ».  Northmp,  115  id. 
827,  73  N.  W.  230 ;  1898,  Germain  v.  Lumber 
Co.,  116  id.  245,  74  N.  W.  644  ;  1893,  Winters 
r.  Earl,  52  N.  J.  Eq.  52,  588,  28  Atl.  15  ;  1898, 
VanderhoTen  v,  Itomaine,  56  id,  1,  39  Atl.  129  ; 
1891,  Barry  v.  Colrille,  129  N.  Y.  802,  29  N.  E. 
807  ;  1896,  Stith  v.  Peckham,  4  Okl.  254,  46 
Pac.  664  ;  1898,  WeiMhara  v.  Hocker,  7  id.  250, 
54  Pac.  464  ;  1893,  Voorhies  v.  Hennessy,  7 
Wash.  248,  34  Pac.  931  ;  1897,  Shank  v.  Groff, 
43  W.  Va.  837,  27  S.  E.  340  ;  1897,  Gettelman 
V.  Ai4»ur.  Co.,  97  Wis.  237,  72  N.  W.  627  (insur- 
«nc«  policy). 

«  1894,  Eckford  v.  Berry,  87  Tex.  416,  28 
S.  W.  937  ;  1897,  Goon  Gan  v.  Richardson,  16 
Wash.  373,  47  Pac.  762.  So,  too,  apparently, 
in  Kentucky,  after  much  vacillation :  1824, 
Thompson  v.  Patton,  5  Litt.  74 ;  1830,  Edring> 
ton  V.  Harper,  8  J.  J.  M.  353  ;  1839,  Thomas  v. 
HcCormack,   9  Dana  108  ;  1898,  Munford  v. 


Grcen,  103  Ky.  140,  44  S.  W.  419  (repodiating 
the  remark  in  Seller  r.  Bank,  86  id.  131). 

»  1891,  Thomas  r.  Scutt,  127  N.  Y.  138,  27 
N.  E.  961  (sale  of  logs ;  that  the  transfer  was 
merely  in  satisfaction  of  a  chattel  mortgage  and 
the  vendee  was  to  pay  only  what  remained  after 
the  debt  and  expenses  wers  deducted,  excluded 
on  the  facts). 

«  1895,  Baird  r.  Baiid,  145  N.  Y.  659,  40 
N.  E.  222  ("The  rule  which  excludes  evidence 
of  parol  negotiations  or  conditions,  when  offered 
to  contradict  or  substantially  vary  the  legal  im- 
port of  a  written  agreement,  does  not  prevent  a 
party  to  the  agreement,  in  an  action  between  the 
parties,  from  showing  by  way  of  defence  the  ex- 
istence of  a  contemporaneous  oral  agreement, 
made  at  the  time  the  writing  was  executed  and 
delivered,  which  would  render  the  use  of  the 
written  instrument,  for  any  purpose  contrary  to 
or  inconsistent  with  the  oral  stipulation,  dishon- 
est or  fraudulent "). 

*  1888,  Colt  V.  McOonnell,  116  Ind.  249,  19 
K.  E.  106  (ElUott,  J.  :  "  The  facts  pleaded  do 
not  impeach  the  conveying  qualities  of  the  mort- 
gage ;  they  simply  impeach  its  consideration  ") ; 
1886,  McMiUan  v.  Biasell,  63  Mich.  66,  70,  29 
N.  W.  737  ("The  agreement  for  the  defeasance, 
whether  written  or  unwritten,  is  no  more  than 
one  of  the  conditions  upon  which  the  deed  was 
given,  and  therefore  constitutes  a  part  of  the  con- 

•  sideration  for  the  conveyance"). 

*  1851,  Russell  v.  Southard,  12  How.  U.  S. 
139,  148  (said  by  Curtis,  J.,  to  involve  in  effect 
**  both  fraud  and  a  vice  in  the  consideration  "). 

T  1878,  Brick  v.  Brick,  98  U.  S.  514  (transfer 
of  shares  of  stock,  shown  to  be  a  pledge  only ; 
"the  rule  does  not  forbid  an  inquiry  into  Uie 
object  of  parties  in  executing  and  receiving  the 
instrument "). 

*  Considered  in  the  following  cases  :  1865, 
Newton  v.  Fay,  10  All.  505,  507  ;  1896,  Carman 
Ins.  C^.  r.  Gibe,  162  111.  251,  44  N.  E.  490. 

*  German  Ins.  Co.  v.  Gibe,  111.,  supra. 
^*  Thomas  v.  Scutt,  N.  Y.,  supra. 


3436 


a  2400-2478]         VAEYING  THE  TERMS ;  SECURITY. 


2438 


ngreement  to  deal  with  the  property  so  as  to  extinguish  a  certain  debt,  and 
no  otherwise.  In  other  words,  the  act  of  transfer  and  the  user  of  the  prop- 
erty transferred  are  distinct  legal  ideas ;  or,  put  still  differently,  the  kind  of 
'estate  —  according  to  the  category  of  fee  simple,  life  estate,  and  the  like  — 
is  a  different  thing  from  the  quality  of  the  estate,  i.  e,  trust  or  security.  The 
simple  question  is,  then,  whether  the  parties,  under  all  the  circumstances, 
appear  to  have  intended  the  document  to  cover  merely  the  kind  of  estate 
transferred,  or  to  cover  all  possible  aspects  of  the  transfer,  including  that  of 
the  quality  of  the  estate,  i,  e.  its  subjection  to  an  equity  of  redemption ;  in 
the  latter  case,  no  extrinsic  agreement  can  be  considered. 

By  the  same  reasoning  is  to  be  determined  the  question  whether  an 
extrinsic  agreement  to  hold  in  trust  can  be  established.  So  far  as  the  present 
rule  is  concerned,  there  would  seem  to  be  no  objection ;  and  this  would  be 
so  also  for  agreements  equivalent  to  a  trust,  for  example,  an  agreement  to 
reconvey  on  demand.^^  But  by  the  statute  of  frauds  {jpoat,  §  2454)  such  an 
Agreement  not  in  writing  may  be  unenforceable ;  and  thus,  for  a  different 
reason,  the  agreement  may  still  be  unavailable ;  unless  the  doctrine  of  re- 
sulting trusts  be  held  to  remove  the  objection  of  the  statute  of  frauds.^ 

§  2438.  Agreement  to  hold  as  Surety  or  Agent  only.  (1)  Where  a  docu- 
ment is  executed  by  A  and  B,  apparently  as  equal  principals,  B  may  of  course 
establish,  as  against  A,  an  extrinsic  agreement  that  between  themselves  B 
should  be  surety  only,  because  the  document  does  not  embody  the  transaction 
between  A  and  B,  but  only  the  transaction  between  them  and  the  obligee.^ 
But  may  B  avail  himself  of  an  extrinsic  agreement  between  himself  and  the 
obligee  to  treat  B  as  surety  only  ?  On  the  analogy  of  the  foregoing  doc- 
trine {ante,  §  2437),  it  would  seem  that  he  may.^  It  is  true  that  the  execu- 
tion is  general  and  not  limited  in  form ;  yet  it  may  be  said  that  the  agreement 
does  not  dispute  the  existence  and  tenor  of  the  obligation,  but  merely  affects 
the  use  to  which  it  may  be  put  by  the  holder. . 

(2)  Where  a  document  is  executed  by  "A,  agent  for  B,"  or  by  "A,  treas- 
urer of  B.  Co.,"  whether  A  or  B  shall  be  liable,  and  whether  A  may  avail 
himself  of  an  agreement  not  to  hold  him  personally,  seems  to  be  essentially 
a  question  of  the  proper  interpretation  of  the  terms  used.^ 

(3)  Where,  however,  a  document  is  executed  by  A  without  any  indica- 
tion of  agency  in  the  document,  and  it  is  desired  to  establish  an  agreement 
between  A  and  B  that  B  shall  as  undisclosed  principal  be  a  party,  for  the 
purpose  either  of  charging  or  entitling  B  or  of  exonerating  A,  the  applica- 


u  1S86,   Hutcbins  v.   Hutchins,  98  K.  Y. 
56,  63. 

^  The  cases  are  cited  in  Ames'  Cases  on 
Trusts,  1st  ed.,  pp.  291,  295-320. 

^  The  cases  are  cited  in  Brandt,  Suretyship, 
2ded.,  §§29,30. 

*  The  following  case  is  opposed  :  1897,  Hobbs 
r.  Batory,  86  Md.  68,  37  Atl.  718  ("J.  B.  has 
rented  his  farm  ...  to  the  said  T.  A.  H.  and 
S.  R.  H.  for  one  year "  ;   an   agreement  that 


S.  R.  H.  was  to  be  surety  only,  not  admitted 
against  the  lessor). 

The  agreement  must  of  course,  on  the  prin- 
ciple of  §  2415,  ante,  be  one  known  to  and  shared 
by  the  party  holding  the  obligation.  Where  the 
document  is  a  negotiable  instrument,  special  con- 
siderations apply  :  post,  §  2443. 

*  1898,  Mathews  v.  Mattrass  Co.,  87  la.  246, 
64  N.  W.  225  ;  and  cases  collected  in  Wam- 
baugh.  Cases  on  Agency,  658-664,  723-728,  and 
Cook,  Corporations,  4th  ed.,  1898,  §  722. 


3437 


12438 


PABOL  EVIDENCE  RULES :  R  [Chaf.  LXXXV 


bility  of  the  present  rule  is  directly  involved.  Here  several  distinctions  have 
been  taken,  (a)  In  the  first  place,  where  the  nnnamed  principal  is  unknown' 
to  the  obligee,  it  is  proper  to  give  force  to  the  contiact  between  principal 
and  agent  for  the  purpose  of  charging  or  entitling  the  principal,  though  not 
of  exonerating  the  agent  ;^  unless  in  the  particular  case  the  document 
plainly  was  intended  to  deal  othemiae  with  the  transaction.*  (b)  In  the 
second  place,  where  the  nnnamed  principal  was  known  to  the  obligee  but 
nevertheless  not  named  in  the  document,  the  rule  majf  here  equally  permit 
the  agreement  to  be  available  for  the  former  purpose  above  mentioned ;  yet 
the  ordinary  inference  will  be  that  the  named  parties  intended  the  docu- 
ment to  be  exclusive  of  all  other  parties,  unless  a  contrary  intention  be  made 
to  appear.  The  general  state  of  the  law  is  sufficiently  outlined  in  the  fol- 
lowing passage : 

1896,  Wolcertonj  J.,  in  Barint  v.  GoodaUy  28  Or.  485,  38  Pic  87,  43  Pic  378 :  «'  Hie 
question  is  here  presented  whether  it  is  competent  to  show  hy  parol  testimony  that  a  con- 
tract executed  by  and  in  the  name  of  an  agent  is  the  contract  of  the  principal,  where  the 
principal  was  known  to  the  other  contracting  party  at  the  date  of  its  ezecation.  Thera 
are  two  opinions  tooching  the  qoestion,  among  American  aothorities,  —  the  one  aflirming, 
and  the  other  denying ;  bat  the  case  is  one  of  first  impression  here,  and  we  fed  constrained 
to  adopt  the  mle  which  may  seem  the  more  compatible  with  the  promotion  of  justice,  and 
the  exaction  of  honest  and  candid  transactions  between  indindnals.  The  Englidi 
aathorities  are  agreed  thai  parol  eridence  is  admissible  to  show  that  a  written  contract 
execnted  in  the  name  of  an  agent  is  the  contract  of  the  principal,  whether  he  was  known 
or  unknown ;  and  the  American  aathorities  are  a  nniti  so  far  as  the  role  is  a{^lied  to  an 
unknown  principal,  bat  disagree  where  he  was  known  at  the  time  the  contract  was  exe* 
cated  or  entered  into  by  the  parties.  All  the  aathorities,  both  English  and  American,, 
concar  in  holding  tbat»  as  applied  to  such  contracts  executed  when  the  principal  waa 
nuknown,  parol  evidence  which  shows  that  the  agent  who  made  the  contract  in  his  own 
name  was  acting  for  the  principal  does  not  contradict  the  writing,  bat  simply  expUuna 
the  transaction ;  for  the  effect  is  not  to  show  that  the  person  appearing  to  be  bound  is  not 
bound,  but  to  show  that  some  other  person  is  bound  also.  And  those  authorities  which 
deny  the  application  of  the  rule  where  the  principal  was  known  do  not  assert  or  main- 
tain that  such  parol  testimony  tends  to  vary  or  contradict  the  written  contract,  but  find 
support  upon  the  doctrine  of  estoppel ;  it  being  maintained  that  a  party  thus  dealing  with 
an  agent  of  a  known  principal  elects  to  rely  solely  upon  the  agent's  responsibility,  and 
is  thereforo  estopped  to  proceed  against  the  principal.  The  underlying  principle,  there- 
fore, upon  which  the  aathorities  seem  to  diverge,  is  the  presumption  created  by  the  exe- 
cution of  the  contract  in  the  name  of  the  agent,  and  the  acceptance  thereof  by  a  party, 
where  the  principal  is  known.  Is  this  presumption  conclasive,  or  is  it  disputable?  With- 
out attempting  to  reconcile  the  decisions,  we  believe  the  better  rule  to  be  that  the  presnmp* 


«  1841,  HiggioB  o.  Senior,  8  M.  &  W.  884, 
844  (Parke,  B. :  "  [To  allow  an  anuamed  prin- 
cipal to  be  entitled  or  chaiged]  in  no  way  con- 
tradicts the  written  agreement ;  it  does  not  deny 
that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind,  but  shows  that  it 
binds  also  another,  by  reason  that  the  act  of 
the  agent  in  signing  the  agreement  in  pursuance 
of  his  authority  ia  in  law  the  act  of  the  principal. 
Bat,  on  the  other  hand,  to  allow  evidence  to  be 
ffiven  that  the  party  who  appears  on  the  face 
of  the  instrument  to  be  personally  a  contracting 


Sarty  is  not  such,  would  be  to  allow  parol  evi- 
ence  to  contradict  the  written  agreement "). 
*  1848,  Humble  v.  Hunter,  12  Q.  B.  810  (mle 
not  applicable  to  a  charter-party  wherein  the 
alleged  agent  described  himself  as  "  owner  "  of 
the  ship).  The  following  farther  distinction 
seems  sound:  1871,  Fleet  v.  Murton,  L.  B.  7 
Q.  B.  126,  180  (broker's  contract  expressly  aa 
broker  for  undisclosed  principal ;  cuntom  to 
undertake  nersonal  liability  in  case  the  principal 
is  not  disclosed,  admitted) ;  1878,  Hutchinsoa 
V,  Tatham,  L.  R.  8  C.  P.  482,  486  (similar). 
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tion  thus  created  is  a  disputable  one,  and  that  the  intention  of  the  party  must  be  gathered 
from  his  words,  and  the  various  circumstances  which  surround  the  transaction,  as  its  prac- 
tical effect  is  to  promote  justice  and  fair  dealing.  —  The  principal  may  have  recourse  to 
the  same  doctrine  to  bind  the  party  thus  entering  into  contract  with  his  agent.  Parol 
evidence,  however,  is  not  admissible  to  discharge  the  agent,  as  the  party  with  whom  he 
has  dealt  has  his  election  as  to  whether  he  will  hold  him  or  the  principal  responsible."  * 

§  2439.  Fraud.  The  doctrine  of  extrinsic  fraud  as  sufficient  to  make  a 
legal  act  voidable  has  already  been  considered  {ante,  §  2423).  But  what  is 
the  bearing  of  the  present  rule  ?  When  a  transaction  has  been  reduced  to  a 
single  document,  how  is  it  that  fraud  can  be  established  extrinsically  ?  A 
simple  answer  seems  to  be  that  since  the  present  rule  depends  (ante,  §  2430) 
on  the  intent  of  the  parties  to  embody  one  or  more  subjects  of  transaction 
exclusively  in  the  document,  it  is  impossible  to  suppose  that  the  subject  of 
fraud  was  intended  thus  to  be  covered,  since  by  hypothesis  the  party  upon 
whom  the  fraud  is  practised  does  not  know  of  it  and  therefore  could  not 
have  had  such  an  intent  But,  if  this  be  true,  what  becomes  of  that  other 
application  of  the  rule,  well  established  for  most  transactions  (ante,  §  2434), 
that  warranty-representations  extrinsic  to  the  document  cannot  be  availed 
of  ?  Fraud  is  always  a  matter  of  false  representations ;  and  how  is  it  that 
extrinsic  representations  are  as  warranties  to  be  ignored  but  as  fraud  to  be 
admitted  ?  The  explanation  seems  to  be  that  the  vital  additional  element 
in  fraud  is  the  party's  state  of  mind,  which  neither  can  be  nor  is  intended  to 
be  embodied  in  the  written  document,  and  that  hence  the  rule  does  not  forbid 
considering  it  wherever  it  is  the  vital  element  of  the  claim.  In  other  words, 
in  an  action  of  deceit,  or  in  a  proceeding  of  re9ci%9ion  of  eantract  wherever 
this  by  the  law  depends  upon  the  promisor's  conscious  falsity,  the  present 
rule  interposes  no  obstacle;  although  in  an  action  of  contract  upon  an  alleged 
warranty  as  a  part  of  it,  or  in  a  proceeding  of  rescission  for  breach  of  war- 
ranty or  innocent  misrepresentation,  the  same  representations  could  not  be 
considered.^ 

It  may  be  added  that  the  term  "  fraud "  must  here  be  understood  in  its 
legitimate  narrow  sense,  i.  e.  sl  misrepresentation  of  a  present  or  past  fact; 
for,  although  a  much  looser  significance  has  been  occasionally  intimated,^  yet 
it  is  obvious  that  an  intent  not  to  perform  a  promise  (i.  e,  a  misrepresentation 
as  to  a  future  fact),  or  a  subsequent  failure  knowingly  to  perform  an  extrinsic 
agreement  not  embodied  in  the  writing,  cannot  in  strictness  be  legally  in- 
cluded in  the  term  "  fraud."     It  seems  to  be  a  disregard  of  this  distinction 


*  The  authorities  are  collected  in  Wambanffh, 
Oases  on  Agency,  627-667,  67S-728.  The  dis- 
tioction  sometimes  made  between  sealed  contracts 
and  simple  contracts  (Briggs  v.  Partridge,  1876, 
64  N.  T.  357)  ought  to  have  no  place  here. 

^  1814,  Meyer  v,  Everth,  4  Camp.  22  (deceit) ; 
1889,  State  v.  Cass,  52  N.  J.  L.  77,  18  Atl.  972 
(fraudulent  representations  as  to  speed,  in  the 
sale  of  a  horse  ;  '*  as  an  additional  warranty, 
that  is,  an  addition  to  the  contract,  the  present 
representations  were  clearly  inadmissible ;  so 
soon,  however,  as  they  displayed  such  features 


as  went  to  show  that  through  them  the  contract 
had  been  fraudulently  induced,  and  so  was  un- 
enforceable for  that  reason  at  the  election  of  the 
defrauded  party,  the  rale  excluding  parol  testi- 
mony to  enlarge  a  written  contract  became 
inoperative  "). 

*  1840,  Story,  J.,  in  Bottomley  ».  U.  S.,  1 
Story  185,  162  (''1  know  of  no  case  where 
parol  evidence  is  not  admissible  to  establish 
fraud,  even  in  the  most  solemn  transactions  and 
conveyances  "). 
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transaction  has  been  embodied  exclusively  in  a  single  document  All  dis- 
tinct and  separate  transactions  may  therefore  be  established  and  availed  of» 
whenever  they  are  in  themselves  valid.  Now  a  transaction  subseqiLent  in 
time  must  always  be  a  separate  transaction.  The  rule  of  exclusion  can  only 
apply  to  negotiations  contemporaneous  in  time,  or  prior  but  incomplete. 
Where  a  document,  for  example,  is  executed  on  July  1,  it  may  be  held  to 
embody  the  final  and  exclusive  result  of  negotiations  before  and  up  to  the 
time  of  execution ;  but  a  transaction  on  August  1  must  be  a  separate  one  and 
therefore  can  never  be  excluded,  so  far  as  the  effect  of  the  document  of  July  1 
is  concerned.  It  may  be  that  some  rule  of  form  ( post,  §  2454)  will  some- 
times make  the  transaction  of  August  1  invalid  in  itself  (as  when  a  writing 
is  required  by  the  statute  of  frauds,  or  where  a  parol  release  will  not  discharge 
a  sealed  contrac() ;  but  the  present  rule  can  interpose  no  obstacle.  In  partic- 
ular, any  subsequent  agreement  altering, ^waiving,  diicharging,  or  othenme 
novating  a  prior  transaction  is  not  excluded  by  reason  of  the  prior  transacUoa 
having  been  reduced  to  writing : 

1833,  Denmariy  C.  J.,  in  Gos$  v.  Lord  Nugent,  5  B.  &  Ad.  58 :  ''  By  the  general  roles 
of  the  common  law,  if  there  be  a  contract  which  has  been  reduced  into  writing,  verhal 
evidence  is  not  allowed  to  be  g^ren  of  what  passed  between  the  parties,  either  before 
the  written  instrument  was  made,  or  during  the  time  that  it  was  in  a  state  of  prepara- 
tion, so  as  to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or  qualify  the  written 
contract ;  bnt  after  the  agreement  has  been  reduced  into  writing,  it  is  competent  to  the 
parties,  at  any  time  before  breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether 
to  waive,  dissolve,  or  annul  the  former  agreements,  or  in  any  manner  to  add  to,  or  sub- 
tract from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract ;  which  is 
to  be  proved,  partly  by  the  written  ag^reement,  and  partly  by  the  subsequent  verbal  terms 
eng^fted  upon  what  will  be  thus  left  of  the  written  i^eement.  And  if  the  present  con- 
tract was  not  subject  to  the  control  of  any  act  of  Parliament,  we  think  that  it  would  have 
been  competent  for  the  parties,  by  word  of  mouth,  to  dispense  with  requiring  a  good  title 
to  be  made  to  the  lot  in  question,  and  that  the  action  might  be  maintained.  But  the 
Statute  of  Frauds  has  made  certain  regulations  as  to  contracts  for  the  sale  of  lands." 

The  application  of  this  principle  varies  in  practice  according  to  the  nature 
of  the  particular  legal  right  and  the  actual  separation  of  the  transactions  in 
time.^ 

§  2442.  Biisoellaneous  Applications  of  the  Rule  to  exclude  or  admit  "  Col- 
lateral "  Agreements.     It  does  not  seem  possible  to  generalize  further  than  oa 


^  The  following  rulings  will  serve  as  ex- 
amples: 1773,  Milton  v.  Edgworth,  5  Bro.  P.  C. 
Sid  (the  rate  of  interest  on  a  mortgage  loan 
made  in  writing  maj  be  redaced  by  sn^eqaent 
oral  agreement) ;  1892,  Gaiderjr  «.  Green,  95 
Cal.  630,  634,  30  Pac.  786  (oral  agreement  that 
another  instrument  should  be  sabstitnted  for 
the  one  in  qaestion,  admitted) ;  1892,  Chicago 
B.  &  O.  K.  (Jo.  0.  Dickson,  143  lU.  868,  32  N.  £. 
380  ^agreement  not  to  ride  in  stock-car ;  a 
practice  of  the  railroad  to  permit  it,  admitted 
as  a  waiver) ;  1837,  Eaves  v.  Henderson,  14 
Wend.  190  (though  a  contemporary  agreement 
to  apply  other  cEums  in  setoff  of  a  note  was 
exdaded,  a  subsequent  agreement  to  accept  them 


in  pavment  was  admitted);  1896,  Harris  o. 
Murphy,  119  N.  C.  34,  25  S.  E.  708  (contract 
for  work  and  labor  in  raising  a  barge ;  a  sub- 
sequent alteration  admitted) ;  1896,  Dnnklee  v. 
Goodnough,  68  Vt  113,  34  Atl.  427  (subse- 
quent agreement  relating  to  the  mode  of  pay- 
ment ;  admitted)  ;  1899,  Keating  v.  Pacific  S.  W. 
Co.,  21  Wash.  415,  58  Pac.  224  (the  plaintiff 
signed  shipping-articles  as  seaman;  on  board- 
ing the  vessel,  he  found  a  sail  unseawortby; 
he  had  then  the  right  to  abandon  the  voyage^ 
and  a  oarol  agreement  by  the  ship  not  to  use 
the  defective  sail  was  a  new  contract  which 
could  be  availed  of). 


3442 


S§  2400-2478]     USAGE ;  SUNDRY  COLLATERAL  AGREEMENTS.      §  2442 

the  preceding  topics.  The  application  of  the  rule,  resting  as  it  does  upon  the 
parties'  intent,  can  be  properly  made  only  after  a  comparison  of  the  kind  of 
transaction,  the  terms  of  the  document,  and  the  circumstances  of  the  parties. 
Even  in  the  foregoing  classes  of  transactions,  it  is  rarely  that  the  circum- 
stances of  a  particular  case  cannot  justify  a  special  result  contrary  to 
the  ordinary  one.  Such  is  the  complexity  of  circumstance  and  the  variety 
of  documentary  phraseology,  and  so  minute  the  indicia  of  intent,  that  one 
ruling  can  seldom  be  of  controlling  authority  or  even  of  utility  for  a  subse- 
quent one.  The  opinions  of  judges  are  cumbered  with  citations  of  cases 
which  serve  no,  purpose  there  except  to  prove  what  is  not  disputed,  —  the 
general  principle.  Other  than  in  relation  to  some  of  the  foregoing  topics 
which  have  broad  and  uniform  bearings,  individual  rulings  can  have  little 
value  as  precedents  unless  the  entire  detail  of  the  documents  and  circum- 
stances is  set  forth ;  and  an  abbreviation  of  them  is  therefore  more  likely  to 
mislead  than  to  profit.  The  application  of  the  rule  should  in  almost  all 
instances  be  left  (ante,  §  16)  to  the  trial  judge's  determination.^ 


^  The  foUowing  citationg  may  serve  to  illas- 
trate  the  varietj  of  application  of  the  rule: 
England:  1769,  Preston  v.  Merceaa,  2  W.  Bl. 
1249  (id  an  action  for  rent  on  a  house-lease  **  for 
21  yean  at  26/.  per  anuom/'  the  lessor,  who 
owned  the  house  only,  was  not  aUowed  to  prove 
a  farther  agreement  bj  the  defendant  to  paj 
the  ground  rent  of  21,  128.  Gd.  a  jear) ;  1808, 
Hig&iDson  V.  Clowes,  15  Ves.  Jr.  516  (anctton- 
sale  in  writing  of  lots  of  land,  the  purchaser  "  to 
take  the  timber  at  a  fair  valuation  " ;  the  auc- 
tioneer's oral  statement  at  the  sale  that  the 
timber  of  each  lot  was  to  he  valued  separately, 
excluded) ;  1838,  Ellis  l\  Thompson,  3  M.  &  W. 
445,  452  ^sale  of  lead,  "  deliverable  in  the  rirer 
Thames  ;  "  the  question  of  reasonable  or  not 
reasonable  time  is  collateral  to  the  contract  '*) ; 
1845,  Eden  v.  Blake,  13  id.  614  (at  an  auction 
sale  the  catalogue  described  an  article  as  silver, 
but  the  auctioneer  before  sellins  announced 
publicly  that  it  was  only  plated  ;  tne  defendant  - 
bought  but  refused  to  accept ;  held,  that  the 
oral  declaration  of  the  auctioneer  could  be  re- 
ceived, subject  to  the  jurv's  finding  that  the 
catalogue  was  understood  by  the  buyer  not  to 
be  the  exclusive  basis  of  the  purchase ;  "  the  sole 
question  is,  what  were  the  terms  upon  which 
this  article  was  sold?  Are  they  iu  writing? 
...  It  is  for  the  jury  to  say  whether  the  con- 
tract existed  in  the  printed  particulars  alone  or 
partly  in  them  and  partly  in  parol");  1871, 
Morgan  v.  Grifiith,  L.  U.  6  Exch.  70  (lease  of 
grass  land ;  oral  agreement  by  the  landlord  to 
destroy  the  rabbits,  held  "collateral  to  the 
lease")  1875,  Angell  v.  Duke,  32  Law  T.  Rep. 
N.  8.  320  ( lea^e  of  premises,  with  the  furniture 
on  the  premises ;  an  agreement  by  the  lessor  to 
put  in  more  furniture,  excluded) ;  1894,  Grims- 
ton  V.  Cunningham,  1  Q.  B.  125  (written  agree- 
ment to  emph>y  an  actor;  oral  agreement  to 
give  him  certain  parts,  excluded) ;  United  States : 
Ala,:  1897,  Brewton  v.  Glass,  116  Ala.  629,  22 
So.  916  (^vritten  agreement  to  build  waterworks, 
etc. ;  oral  agreement  to  give  bond  for  faithful 


performance,  excluded) ;  Ark. :  1898,  Rector  v. 
Bernaschina,  64  Ark.  650,  44  S.  W.  222  (written 
agreement  to  board  "  three  persons  " ;  oral  agree- 
ment specifying  the  three,  exduded) ;  Cal.  : 
1897,  Bradford  S.  Co.  v.  Joost,  117  Cal.  204,  48 
Pac.  1083  (agreement  as  to  the  use  of  collateral 
security);  1897,  Wolters  i;.  King,  119  id.  172, 
51  Pac.  35  (written  agreement  for  commissions ; 
oral  agreement  as  to  time  of  pavment  received) ; 
Colo. :  1896,  United  States  M.' A.  Ass'n  v.  Kit- 
tenring,  22  Colo.  257,  44  Pac.  595  (oral  agree- 
ment difFerent  from  terms  of  policy  ;  excluded) ; 
Fla, :  1897,  Chamberlain  v.  Lesley,  39  Fla.  452, 
22  So.  736  (papers  not  purporting  to  contain 
the  whole  agreement ;  other  evidence  admitted) ; 
Ida.:  1897,  First  Nat'l  Bank  v.  Bews,  5  Ida. 
678,  51  Pac.  777  (mortgage  of  building,  etc.; 
oral  agreement  of  mortgagees  to  insure  for 
$25,000,  excluded);  Ind,:  1855,  Noble  v.  Ep- 
perly,  6  Ind.  468,  471  (replevin ;  written  agree- 
ment between  the  parties  affecting  an  alleged 
partnership ;  their  true  inteut  in  making  the 
agreement  allowed  to  be  shown,  on  the  facts) ; 
1859,  Draper  v.  Vanhorn,  12  id.  352  (treated  as 
simihir) ;  1859,  WiUiams  v,  Dewitt,  12  id.  309, 
312  (writL<^  containing  terms  of  arbitration, 
held  exclusive);  1896,  Smith  v.  McClain,  146 
id.  77,  45  N.  E.  41  (the  fact  rejected  that  a  quit- 
claim deed  transferring  the  interest  of  heirs  to 
an  estate  was  intended  merely  as  a  partition, 
and  therefore  merelv  severed  unity  of  posses- 
sion without  confernng  additional  title) ;  1898, 
Lowry  v.  Downey,  150  id.  364,  50  N.  E.  79  (ex- 
change of  land  by  deeds;  oral  agreement  by 
one  party  to  pay  off  an  incumbrance  on  the  land 
conveyed,  admitted) ;  la. :  1894,  Lerch  t;.  Times 
Co.,  91  la.  750,  60  N.  W.  611  (written  lease; 
oral  agreement  to  put  in  a  steam-heating  ap- 
paratus, excluded) ;  1897,  Beeson  v.  Green,  103 
id.  406,  72  N.  W.  555  (deed  containing  assump- 
tion of  mortgagee ;  grantee  not  allowed  to  deny 
the  agreement);  Kan.:  1899,  Milich  v.  Pack- 
ing O^.,  60  Kan.  229,  56  Pac.  1  (contract  be- 
tween  next   of   kin    and    one   charged  with 
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§  2443.    Rule  applied  to  Negotiable  Znetnunents ;  Gtoneral  Prllaciple.     The 
general  principle  of  Integration  (ante,  §  2425) — in  other  words,  the  rule 


deceased's  death,  the  former  releasing  and 
agreeing  to  procure  a  release  from  another, 
the  latter  agreeing  to  pay;  parol  agreement 
bv  the  latter  to  employ  the  former,  excluded) ; 
Jfy. ;  1898,  Sntton  v.  Lumber  Co.,  —  Ky.  — , 
44  S.  W.  86  (written  aj^reement  for  lianling 
lumber;  agreement  to  luruish  right  of  way, 
excluded);  1898,  Vansant  v.  Runyon,  —  id. 
—  ,  44  S.  W.  949  (lumber-contract ;  agreement 
as  to  mode  of  advances,  excluded) ;  Me. :  1898, 
Gould  V,  Excelsior  Co.,  91  Me.  214,  S9  Atl.  555 
(wrftten  agreement  for  cutting,  peeling,  and 
dririue  poplar  timber;  oral  agreement  as  to 
who  snould  scale  it,  received) ;  Md. :  1900, 
Hawley  Down- Draft  Furnace  Co.  v.  Hooper, 
90  Md.  390,  45  AtL  456  (defendant  bought  of 
plaintiff  a  furnace  with  the  written  guaranty 
that  it  ''will  save  12  per  cent  in  cost  of  fuel 
over  present  method  of  making  steam";  oral 
agreement  that  the  "saving  of  12  per  cent" 
was  to  be  determined  by  a  comparative  test 
"  measured  by  the  number  of  tons  of  coal  con- 
sumed before  the  Hawley  furnace  was  put  in 
with  the  coal  consumed  after  it  was  put  in  ** ; 
held  admissible) ;  Afass. :  1843,  Brockett  o.  Bar- 
tholomew, 6  Mete.  396  (the  understanding  of  all 
the  parties  to  a  lease,  that  the  amounts  payable 
Included  the  price  for  the  stock  of  goods  agreed 
by  the  writing  to  be  purchased,  excluded) ; 
1876,  Carr  v.  Dooley,  119  Ma£S.  294  (deed  of 
land ;  oral  agreement  by  the  vendor  to  pay  for 
an  adjacent  sewer  in  the  course  of  construction, 
admitted) ;  1887,  Graffam  v.  Pierce,  143  id.  386, 
9  N.  E.  819  (deed  of  two  houses  and  lease  of  a 
hall,  by  defendant  to  plaintiff;  an  oral  agree- 
ment by  defendant  to  put  hard-pine  flooring 
into  the  hall,  admitted) ;  1888,  Aver  v.  Mfg. 
Co.,  147  id.  46,  16  N.  E.  754  (sale  ol  soap;  ven- 
dor's agreement  to  advertise  it,  admitted); 
1892,  Durkiu  v.  Coblelgh.  156  id.  108,  30  N.  E. 
474  (deed  of  land  described  as  bounded  on  a 
street ;  the  vendor's  oral  agreement  to  build  the 
street,  and  to  put  in  water  connections,  admitted 
as  "  an  independent  collateral  agreement  which 
need  not  be  included  in  the  deed ") ;  1896, 
Rackemann  v.  Impr.  Co.,  167  id.  I,  44  N.  E.  990 
(agreement  by  a  vendor  of  land  not  to  sell  ad- 
joinint;  lots  at  a  less  price,  admitted);  Mich.: 
1894,  Adams  v.  Watkins,  103  Mich.  431, 61  N.  W. 
774  (sale  of  land ;  agreement  to  return  one  third 
of  the  proceeds  of  the  crop,  excluded) ;  1895, 
Hutchison  Mf'g  Co.  v.  Pinch,  107  id.  12,  64 
N.  W,  729,  66  N.  W.  340  (agreement  to  pay  for 
machinery  when  the  mill  "  gives  good  results  " ; 
parol  condition  as  to  the  power  of  the  machinery, 
excluded) ;  1896,  Harrison  v.  Howe,  109  id.  476, 
67  N.  W.  527  (a  lease  allowed  sub-leasing  for 
"  business  purposes  "  ;  an  agreement  not  to  sub- 
lease for  a  saloon,  excluded) ;  1897,  Patek  v. 
Waples,  114  id.  669,  72  N.  W.  995  (written  stip- 
ulation for  discontinuance  without  costs;  oral 
agreement  to  pay  counsel  fees,  admitted) ; 
Minn. :  1896,  Hana  v.  Ryan  Drug  Co.,  63  Minn. 
539,  65  N.  W.  1081  (a  contract  to  give  a  credit 
on  specified  terms ;  agreement  to  give  similar 
credits  on  other  terms  held  admissible) ;  Misi.  : 


1898,  Maxwell  v.  Chamberlin,  —  Miss.  — , 
23  So.  266  (written  agreement  conveying  prop- 
erty subject  to  a  lien ;  oral  agreement  by  the 
grantee  to  assume  the  debt  secured,  excluded) ; 
i^ebr,:  1898,  Sylvester  v.  Paper  Co.,  55  Nebr. 
621,  75  N.  W.  1092  (agreement  concerning  per- 
sonal services  in  a  printing  establishment) ; 
N.  J. :  1896,  McTague  v.  Finnegan,  54  N.  J.  Eq. 
454, 35  Atl.  542  (agreement  as  to  inheritance  and 
support);  N.  Y.:  1897,  Emmett  v.  Peuoyer, 
151  N.  Y.  564,  45  N.  E.  1041  (a  contract  of  sale 
of  stock  and  fixtures  contained  nothing  about 
the  price,  except  the  fibres  *'  $2500  " ;  extrinsic 
agreement  as  to  the  price,  admitted) ;  Oh.:  1895, 
TutUe  V.  Burgett,  53  Oh.  St.  498,  42  N.  £.  427 
(in  a  contract  in  covenant  form  to  furnish  sup- 
port, an  agreement  that  the  promisee  would  live 
at  a  certain  place  was  excluded) ;  S.  D. :  1896, 
Roberts  v.  Machine  Co.,  8  S.  D.  579,  67  N.  W. 
607     (commission-agent's    contract)  ;      Tenn.  t 

1896,  Hinea  u.  Wilcox,  96  Tenn.  148,  33  S.  W. 
914  (memorandum  of  lease  dealing  only  with 
the  obligations  of  the  tenant;  oral  promise  of 
the  landlord  to  put  in  repair,  admitted) ;  1896, 
Lewis  V.  Tumley,  97  id.  197, 36  S.  W.  872  (deed 
of  sale ;  provision  for  the  transfer  of  insurance 
policies,  admitted) ;  Tez. :  1895,  Jones  v.  Risley, 
91  Tex.  1,  32  S.  W.  1027  (building  contract; 
agreement  as  to  powers  of  engineer,  rejected) ; 
tf.  S. :  1895,  The  Poconoket,  67  Fed.  267  (agree- 
ment as  to  the  vesting  of  title  of  a  vessel,  the 
construction-agreement  being  silent,  admitted) ; 
1895,  Harman  v.  Harman,  17  C.  C.  A.  479,  70 
Fed.  894,  896  (lease  of  laiid  in  writing;  parol 
agreement  by  the  lessor  to  devise  the  lands  to 
the  lessees  on  his  death,  on  condition  that  they 
improved  the  land  and  paid  an  annual  rent, 
admitted);  1897,  Godkin  v.  Monahan,  27  id. 
410,  83  Fed.  116  (written  agreement  to  rut,  bank, 
and  deliver  timber;  oral  agreement  by  the 
other  party  to  furnish  a  place  for  banking,  ex- 
clDded) ;  1898,  Reid  v.  Diamond  P.  G.  Co.,  29 

■  id.  110,  85  Fed.  193  (written  agreement  for  sale 
at  a  certain  price ;  oral  agreement  for  reduction 
of  price  in  case  of  a  fall  in  the  market,  ex- 
cluded);  1902,  Sun  P.  &  P.  Ass'n  v.  Edwards, 
51  id.  279,  113  Fed.  445  (contract  of  employ- 
ment of  a  superintendent  of  printing,  mention- 
ing salary  and  powers,  held  to  exclude  an 
additional  oral  agreement  by  the  appointee  to 
furnish  compositors  and  other  employees);  Utah : 

1897,  Moyle  v.  Congreg.  Soc.,  16  Utah  69,  50 
Pac.  806  (acpreement  as  to  the  effect  of  an 
assignment  of  a  contract,  excluded) ;  Vt. :  1897, 
Pictorial  League  v.  Nelson,  69  Vt.  162,  37  Atl. 
247  (contract  to  send  cuts,  etc.);  Va. :  1895, 
Witz  V.  Fite,  91  Va.  446,  22  S.  E.  171  (whether 
the  giving  of  a  higher  security  merges  other 
securities) ;  W.  Va. :  1 895,  Long  v.  Ferine,  41 
W.  Va.  314,  23  S.  E.  611  (sale  of  fruit-land; 
oral  agreement  to  allow  the  buyer  to  take  fruit 
from  i^joining  land  of  the  seller  till  the  trees 
bought  should  bear  fruit,  excluded) ;  1895,  Wil- 
fong  V.  Johnson,  ib.  283,  23  8.  E.  730  (agree- 
ment to  furnish  support,  as  a  consideration  for 
a  conveyance) ;   Wis. :  1 897,  Oliver  v.  Hail,  95 
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against  **  varying  the  terms  **  of  a  document  —  takes  on  an  altogether  peculiar 
aspect  when  applied  to  agreements  collateral  to  a  negotiable  instrument 

The  first  characteristic  feature  of  such  a  document,  as  being  the  embodi- 
ment of  an  obligation  capable  of  transfer  without  hindrance,  is,  not  merely 
that  all  the  essential  terms  of  the  obligation  —  persons,  amount,  and  time,  — 
rnvst  be  therein  contained  in  writing  {post,  §  2451),  but  that  certain  others 
than  these  essential  terma  must  not  be.  The  advantages  of  unhindered  trans- 
fer, due  to  the  certainty  and  precision  of  its  terms  and  the  independence 
of  a  transferee's  rights,  can  be  attained  only  by  limiting  the  scope  of  the  obli- 
gation to  a  few  elemental  attributes.  Its  contents  therefore  are  both  prede- 
termined and  limited,  if  it  is  to  possess  the  character  of  negotiability  at  all : 

1789,  Eyre,L.  C.  B.,  in  Minet  v.  Gibson,  2  H.  Bl.  569:  **  Everything  which  is  necessary 
to  be  known,  in  order  that  it  may  be  seen  whether  a  writing  is  a  bill  of  exchange,  and  as 
such  by  the  custom  of  merchants  partakes  of  the  nature  of  a  specialty  and  creates  a  debt 
or  duty  by  its  own  proper  force  (whether  by  the  same  custom  it  be  assignable,  and  how 
it  shall  be  assigned,  and  whether  it  has  in  fact  been  assigned  agreeable  to  the  custom) 
appears  at  once  by  the  bare  inspection  of  the  writing;  with  the  circumstance,  in  the 
case  of  a  bill  payable  to  bearer,  of  that  bill  being  in  the  possession  of  him  who  claims 
title  to  it.  The  wit  of  man  cannot  devise  anything  better  calculated  for  circulation.  The 
value  of  the  writing,  the  assignable  quality  of  it,  and  the  particular  mode  of  assigning, 
are  created  and  determined  in  the  original  frame  and  constitution  of  the  instrument 
itself ;  and  the  party  to  whom  such  a  bill  of  exchange  is  tendered  has  only  to  read  it, 
need  look  no  further,  and  has  nothing  to  do  with  any  private  history  that  may  belong  to 
it.  The  policy  which  introduced  this  simple  instrument  demands  that  the  simplicity  of 
it  should  be  protected,  and  that  it  should  never  be  entangled  in  the  infinitely  complicated 
transactions  of  particular  individuals  into  whose  hands  it  may  happen  to  come. " 

1846,  Gibson,  C.  J.,  in  Overton  y,  Tyler,  3  Pa.  St.  346:  "  A  negotiable  bill  or  note  is  a 
courier  without  luggage.  It  is  a  requisite  that  it  be  framed  in  the  fewest  possible  words, 
and  those  importing  the  most  certain  and  precise  contract ;  and,  though  this  requisite 
be  a  minor  one,  it  is  entitled  to  weight  in  determining  a  question  of  intention.  To  be 
within  the  statute,  it  must  be  fi-ee  from  contingencies  or  conditions  that  would  embarrass 
it  in  its  course ;  for  a  memorandum  to  control  it,  though  indorsed  on  it,  would  be  in* 
corporated  with  it,  and  destroy  it." 

That  it  must  contain  some  things  is  therefore  not  so  important  for  the 
present  purpose  as  that  it  mnst  not  contain  other  things. 

The  other  important  consideration,  tending  to  affect  the  present  principle, 
is  that  the  largest  part  of  the  terms  of  the  obligation  of  a  negotiable  instru- 

Wis.  364,  70  N.  W.  346  (time  of  payment,  ex-  Beaver  v.  Slear,  182  id.  218,  37  Atl.  991  (a  note 

eluded) ;  1897,  Morgan  v.  S.  M.  L.  V.  Co.,  97  for  one  day  not  mentioning  interest,  bat  legally 

id.  275,  72  N.  W.  872  (conveyance  subject  to  subject  to  interest  after  maturity;  an  agree- 

mortgaffe ;    grantee's  agreement  to  pay  mort-  ment  as  to  the  payment  of  interest  during  life, 

gaee,  lOlowed  to  be  shown).  admitted) ;  1898,  Myerstovirn  Bank  v.  Roessler, 

The  peculiar  Penns^hama  rule  {ante,  §  2431)  186  id.  431,  40  Atl.  963  (a^eroent  not  to  a»- 

is  illustrated  in  '  the    following    cases :    1895,  sign  a  mortgage  in  a  certam  way,  admitted). 
Dixon- Woods  Co.  v.  Glass  Co.,  169  Pa.  167,  32  For  provmg  a  document's  dale  erroneous,  see 

Atl.  432  (written  contract  to  give  the  plaintiff  ante,  §  2410. 

possession  of  defendant's  premises  for  the  pur-  For  proving  the  parties'  "  understanding  "  as 

pose  of  building;  parol  agreement  at  the  time  to  the  terms  of  a  contract,  see  ante,  §  1971 

to  provide  certain  room  for  storage,  excluded) ;  (Opinion  rule)  and  post,  §  2465  (Interpretation). 
1897,  Dickson  v.  Mfg.  Co.,  179  id.  343,  36  Atl.  For  the  use  of  an  account  stated,  as  embody* 

246  (agreement  as  to  time,  the  original  contract  ing  an  agreement,  see  ante,  §  1071. 
of  employment  being  silent,  exdaded) ;  1897, 
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ment  is  annexed  to  Why  ike  tan:,  withoat  expieaaioo  in  the  doemnenL  The 
rnlai  cf  presentment  and  demand,  of  accep4aiioe  and  diahooor,  of  tianrfer  of 
title  and  obli^ationa  by  indonenient,  of  primarj  and  aecondaiy  liabilitT — all 
of  the  tenns,  except  the  individaaUj  Tariant  ones  of  pesaoii,  amount,  time, 
and  perhaps  place,  are  prescribed  and  anneTed  bj  the  law.  Mareorer,  thej 
form  a  systematic  whole,  and  are  implied  as  a  whole  if  at  alL 

What  is  the  situation,  then,  of  parties  who  wish  to  employ  a  negotiable 
instrament  for  the  sake  of  some  one  or  more  specific  attribates,  bat  wish  also 
to  mollify  for  their  own  eaee  some  of  the  other  generic  constqmenee^  ordinariljf 
implied  as  a  part  of  the  whole  ?  They  cannot  specify  these  modifications  in 
the  instrament  withoat  destroying  all  its  negotiable  qoalities,  incloding 
those  which  they  desire  to  secure.^  On  the  other  hand,  by  making  no 
specific  modification,  they  will  be  fixed  with  oonseqaences  which  they  do  not 
desire.  For  example,  A  is  desirous  of  obtaining  the  use  of  Vs  credit  in  bay- 
ing from  C,  bat  B  owes  nothing  to  A;  if  B  draws  a  bill  of  exchange  on  A, 
payable  to  C,  and  A  accepts  it,  this  will  secure  the  purpose  <rf  adding  B's 
credit  and  liability  to  the  obligation  and  C  will  consent  to  receive  it;  then 
if  A  fails  to  pay  at  maturity,  and  B  is  obliged  to  pay,  the  normal  consequence, 
by  implication  of  law,  is  that  B  recovers  the  amount  from  A.  Here  no  modi- 
fication of  the  law's  annexed  incidents  is  necessary  for  carrying  out  all  parts 
of  their  desired  transaction.  But  suppose  that  C  will  not  consent  to  receive 
A  as  the  primary  obligor,  but  insists  on  having  B  in  that  relation ;  then  this 
purpose  can  be  accomplished  by  drafting  the  bill  in  A's  name  as  drawer  and 
B's  name  as  drawee  and  acceptor,  or  by  drafting  a  note  in  B's  name  as  maker, 
with  A's  name  as  payee  and  indorser.  But  in  these  two  cases,  if  B,  the 
primary  obligor,  is  compelled  by  G  to  pay,  there  remains  to  him,  as  acceptor 
or  maker,  no  claim  for  reimbursement  by  A,  or,  if  A  is  compelled  to  pay  C, 
then  A  as  indorser  or  drawer  has  a  claim  for  reimbursement  against  B, — at 
least  so  far  as  the  law's  annexed  incidents  prescribe.  Here,  then,  an  agree- 
ment by  A  to  reimburse  or  not  to  sue  B  must  be  made,  and  this  agreement 
can  find  no  place  in  the  document,  though  it  modifies  the  fixed  implications 
of  the  instrument.  Will  the  parol  evidence  rule  refuse  to  recognize  that 
agreement  as  enforceable  ?  It  is  a  platitude  of  the  law  that  it  will  not ;  an 
accommodation  bill  or  note  is  never  allowed  to  be  used  against  the  accom- 
morlating  party  by  the  accommodated  one. 

The  law,  then,  it  is  plain,  has  recognized  the  dilemma.  It  perceives  that 
parties  must  constantly  wish  to  employ  a  negotiable  instrument  for  the  sake 
of  one  or  more  of  its  special  attributes  while  discarding  others;  it  concedes 
that  commercial  transactions  are  variant  in  their  exigencies,  while  the  normal 
incidents  of  a  negotiable  instrument  are  fixed ;  and  it  does  not  force  parties 
into  the  alternative  of  employing  either  all  or  none  of  theuL    It  therefore 

^  The  iniportapce  of  this  consideration  18  seen  the  Merchant  Shipping  Act  1854,  held  not  to 

in  an  analo^on«  situation  under  a  statute  requir-  displace  a  prior  a^j^reement  to  assume  the  ven- 

in^  a  certain  document  to  cover  uamed  terms  dors  liabibties;  "the  parties  could  not  have 

and  no  others  :  1 860,  Chapman  r.  CalUs,  2  F.  put  this  term  of  their  agreement  in  the  bills  of 

k  V.  161  (written  bill  of  sale  of  a  ship,  under  sale")- 
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concedes  that  by  special  agreement  the  parties  may  discard  or  alter  a  specific 
implied  incident,  so  far  as  its  operation  would  affect  themselves. 

But  the  applicability  of  the  present  rule  in  a  given  case  is  always  a  ques- 
tion of  the  parties*  intention  (anie,  §  2430).  Now,  while  the  extent  of  this 
agreement  to  discard  or  modify  wo^d  thus  ordinarily  be  a  mere  question  of 
fact  as  to  intention,  still  the  parties'  choice  of  a  negotiable  instrument  neces- 
sarily signifies  the  adoption  of  ffome  essential  implied  feature  of  such  an  in- 
strument, —  else  they  would  have  used  some  other  form  of  document ;  hence, 
they  cannot  be  allowed  to  avail  themselves  of  an  agreement  which  would  ren- 
der that  choice  practically  meaningless.  Moreover,  the  written  tenor  of  the 
obligation  —  as  to  person,  time,  and  amount  —  varies  with  each  document  as 
the  parties  choose ;  hence  the  writing  is  clearly  the  final  embodiment  of  the 
obligation  in  these  respects.  For  testing  the  application  of  the  rule,  there- 
fore, the  following  two  canons  may  be  laid  down : 

(a)  As  regards  the  variable,  or  expressed,  terms  of  the  obligation  in  the 
document,  no  extrinsic  agreement  can  be  avedled  of  to  avoid  their  enforce- 
ment ;  but,  {b)  As  regards  the  fixed,  or  implied,  terms  of  the  obligation,  an  ex- 
trinsic agreement  can  be  availed  of,  if  the  transaction  in  hand  is  such,  as  a 
whole,  that  for  one  purpose  of  it  the  form  of  a  negotiable  instrument,  or  some 
particular  feature  of  it,  would  be  essential  or  peculiarly  convenient,  while  for 
another  and  separate  part  of  the  transaction  a  different  contract  would  be 
feasible  and  consistent. 

These  two  canons  may  now  be  applied  to  the  kinds  of  agreements  most 
commonly  arising,  —  the  purpose  here  being  not  to  consider  the  state  of  the 
law  in  detail,^  but  merely  to  illustrate  the  application  of  the  general  principle 
to  this  class  of  documents. 

§  2444.  Same:  (a)  Agreements  affecting  the  Express  Terms  of  the  Dooa- 
ment.  (1)  An  extrinsic  agreement  as  to  the  m^ode  of  payment,^  or  the  amount 
of  payment,^  must  be,  by  the  foregoing  test,  ineffective,  since  the  parties  have 
expressly  dealt  with  those  matters  in  the  instrument ;  and  although  an  agree- 
ment to  concede  a  credit  or  counter  claim,  as  offsetting  the  obligation  of  the 
instrument,  would  be  a  separate  transaction  and  therefore  valid,  yet  the  dis- 
tinction between  the  two  may  sometimes  be  hard  to  draw.^ 

(2)  An  extrinsic  agreement  as  to  the  time  of  payment  is  for  the  same  reason 
ineffectual,^  although  an  agreement  of  renewal,  which  may  practically  be 


*  See  a  note  collecting  the  authorities,  ap- 
pended to  American  Gas  &  V.  M.  Co.  v.  Wood, 
<1897)  90  Me.  516,  38  Atl.  548,  in  43  L.  R.  A. 
449. 

^  1896,  Stein  o.  Fogartj,  4  Ida.  702,  43  Pac. 
681  (agreement  that  a  promissory  note  should 
be  payable  in  labor,  excluded) ;  1*895,  Mnmford 
tr.  Tofman,  157  lU.  258,  41  N.  E.  617  (excluding 
a  parol  agreement  that  a  note  was  payable  only 
out  of  certain  dividends). 

*  1895,  Loudermilk  v.  Londermilk,  98  Ga. 
443,  21  S.  E.  77  (agreement  not  to  collect  more 
than  a  limited  sum  on  a  note,  excluded). 

s  1897,  Phelps  r.  Abbott,  114  Mich.  88,  72 


N.  W.  3  (agreement  to  credit  on  a  note  a  sum 
to  be  found  due  the  maker,  excluded);  1902, 
Roe  i;.  Bank.  167  Mo.  406,  67  S.  W.  303  (agree- 
ment that  any  deposit  made  in  the  payee  bank 
by  the  maker  should  be  credited  against  the 
note,  held  admissible);  1896,  Bennett  v.  Till- 
mon,  18  Mont.  28,  44  Pac.  80  (agreement  that 
notes  should  be  paid  by  an  accoimtKx>unterclaim, 
admitted). 

^  1819,  Woodbridge  v.  Spooner,  3  B.  &  Aid. 
233  (agreement  between  maxer  and  payee  that 
a  note  payable  on  demand  should  not  oe  payable 
till  the  death  of  the  maker,  excluded);  1895, 
Oetto  V   Binkert,  55  Kan.  617,  40  Pac.  925 
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equivalent,  is  in  theory  an  agreement  for  an  independent  transaction  and 
should  be  recognized.^  An  agreement  subjecting  the  obligation  of  the  in- 
strument to  any  condition  or  contingency,  whether  in  time  or  otherwise,  is 
ineffective,  because  the  terms  of  a  negotiable  instrument  are  expressly  uncon- 
ditional;® if  it  be  said  that  the  law  would  not  permit  the  condition  to  be 
inserted  and  that  thus  it  must  be  extrinsic  if  at  all,  the  answer  is  (according 
to  the  second  canon  above  stated)  that  there  would  then  have  been  no 
peculiar  necessity  for  resorting  to  the  form  of  a  negotiable  instrument. 

(3)  An  agreement  not  to  enforce  or  sue  upon  the  instrument  at  all  must  be 
equally  ineffective ;  ^  the  only  doubt  here  arising  from  the  necessity  of  dis- 


(agreement  fixing  a  different  time  of  payment, 
excluded) ;  1894,  Van  Etten  v.  Howell,  40  Nebr. 
S50,  59  N.  W.  389  (that  a  note  dne  in  a  certain 
time  should  not  be  collected  till  a  certain  suit 
was  decided,  excluded) ;  1857,  Brown  v.  Wiley, 
20  How.  442, 447  (bill  of  exchange  payable  Ma^ 

I,  1855 ;  agreement  between  the  parties  that  it 
■hoold  not  be  presented  for  acceptance  until  a 
certain  other  draft  had  been  provided  for,  ex- 
cluded). Contra:  1808,  Dow  o,  Tuttle,  4  Mass. 
414  (note  payable  one  year  from  Feb.  16,  1804 ; 
an  agreement  that  "  payment  should  not  be  de- 
manded until  the  expiration  of  five  years,"  held 
to  be  *' a  collateral  promise"  and  actionable, 
and  said  to  be  "  in  chancery  a  sufficient  ground 
for  injunction  "). 

*  Contra:  1811,  Hoare  v.  Graham,  3  Camp. 
57  (agreement  by  indorsees  with  indorsers  that 
the  note  should  be  renewed  when  due,  excluded, 
as  an ''incongruous  parol  condition");  1898, 
New  London  Cred.  Syndicate  v.  Neale,  2  Q.  B. 
487  (agreement  to  renew  a  bill  of  exchange  if 
not  paid  at  maturity,  excluded).  Cases  pro  and 
eon  are  cited  in  Ames'  Cases  on  Bills  ana  Notes, 

II,  124,  note. 

•  Eng,:  1817,  Free  v.  Hawkins,  Holt  N.  P. 
550,  8  Taunt.  92  (agreement,  between  plaintiff 
as  indorsee  and  defendant  as  indorser  of  a  note 
indorsed  as  security  for  the  maker,  not  to  en- 
force pavment  till  after  the  sale  of  the  maker's 
effects,  neld  not  receivable) ;  1830,  Moseley  v. 
Hanford,  10  B.  &  C.  729  (note  payable  on  de- 
maud  ;  stipulation  that  the  note  should  not  be 
payable  till  the  payee  delivered  possession  of 
premises  and  rendered  account,  excluded) ;  1835, 
Foster  v,  JoUy,  1  C.  M.  &  R.  703  (action  by  the 
payee  against  the  maker,  on  a  note  pavable  14 
days  after  date ;  agreement  that  it  should  not  be 
enforoed  in  case  the  plaintiff's  principal  obtained 
a  verdict  against  the  defendant's  brother-in-law, 
excluded ;  L.  C.  B.  Abinger:  "  The  maker  of  a 
note  payable  on  a  day  certain  cannot  be  allowed 
to  say,  I  only  meant  to  payyou  upon  a  contin- 
gencv' ") ;  1836,  Adams  v.  Wordley,  1  M.  &  W. 
374  (action  by  the  drawer  against  the  maker  of 
bills  payable  in  6  and  12  mouths;  agreement 
that  until  the  plaintiff  should  recover  on  a  cer- 
tain note  he  snould  not  require  payment  of  the 
bills,  excluded ;  Parke,  B. :  "  x  on  seek  by  a 
parol  contemporaneous  agreement  to  alter  the 
absolute  engagement  entered  into  by  the  bills  ") ; 
U.  S. :  1853,  Harlow  v.  BosweU,  15  lU.  56  (note 
payable  12  months  after  date  '*  or  as  soon  as  I 
can  sell  950  worth"  of  goods;  an  oral  agree- 


ment that  the  note  should  not  become  due  until 
$50  of  goods  were  sold  was  excluded);  1896,. 
Murchie  v.  Peck,  160  id.  175,  43  N.  £.  356  (agree- 
ment that  payment  of  a  note  be  dependent  upon 
the  sale  oi  property  by  the  maker,  exdudcMl) ; 
1895,  Northern  Trust  Co.  v.  Uiltgen,  62  Minn. 
361,  64  N.  W.  909  (excluding  an  agreement  that 
a  note  should  not  be  valia  if  the  maker  per- 
formed a  certain  contract) ;  1894,  Wilson  v.  Wil- 
son, 26  Or.  251,  38  Pac.  185  (agreement  that  a 
note  should  not  be  paid  except  on  a  specified 
condition,  excluded) ;  1902,  Levy  &  Cohn  M. 
Co.  V.  Kanffman,  52  C.  C.  A.  126, 114  Fed.  I70 
(oral  agreement  that  an  acceptance  of  a  draft 
be  on  condition  that  the  payee  should  advance 
other  money  to  other  parties,  excluded) ;  1895^ 
Gurney  r.  Morrison,  12  Wash.  456,  41  Pac.  192 
(an  agreement  that  notes  given  for  the  benefit 
of  a  corporation  to  be  formed  should  not  be 
binding  after  its  formation,  excluded).  Other 
cases  are  cited  in  Ames'  Cases  on  Bills  and 
Notes,  II,  133,  note.  Contra:  1899,  Quin  r. 
Sexton,  125  N.  0.  447,  34  8.  E.  542  (that  a  note 
for  12  months  was  not  to  be  paid  until  a  note  of 
K.  was  paid,  allowed  to  be  shown). 

The  only  doubt  in  these  cases  can  arise  from 
the  occasional  necessity  of  distinguishing  the 
principle  of  §  2409,  ante,  which  permits  a  condi- 
tion precedent  to  the  existence  of  the  obligation^- 
t.  «.  an  escrow,  to  be  valid. 

Sometimes  an  agreement  to  hold  the  instru- 
ment as  security  (which  by  the  principle  of 
§  2437,  ante,  would  be  valid)  presents  in  appear- 
ance an  agreement  resembling  the  present  sort : 
1897,  Clinch  Co.  v.  Willing,  180  Pa.  166,36  All. 
737  (notes  eiven  for  the  purchase  of  land ;  an 
agreement  that  the  land  held  as  security  should 
first  be  sold  and  the  proceeds  applied  before 
proceeding  against  the  maker,  enforced). 

T  1874,  Davis  v.  Randall,  115  Mass.  547,  551 
(agreement  between  an  indorsee  and  an  acceptor 
for  accommodation  that  the  indorsee  would  not 
enforce  payment,  excluded;  *'the  acceptance 
of  the  defendant  was  an  absolute  promise  to 
pay  ") ;  1895,  First  Nat'l  Bank  v.  Foote,  12  Utah 
157,  42  Pac.  205  (that  a  note  was  signed  on  the 
assurance  that  it  would  not  be  enforced,  ex- 
cluded). Contra:  1858,  Norman  v.  Norman,  11 
Ind.  288  (agreement  to  hold  merelv  as  a  recei^ 
a  note  given  by  the  defendant  s  son  to  hia 
father's  executrix  for  money  received  by  the 
former  as  an  advancement,  admitted,  as  an 
agreement  which  would  have  "  entitled  in  equity 
to  a  cancellation  of  the  instruments").    This 
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tingnishing  between  this  rule  and  another  rule  {antCt  §  2406),  which  con- 
cedes that  a  document  intended  merely  as  a  friendly  memorandum  is  without 
legal  effect  On  the  other  hand,  an  agreement  by  an  accommodated  party,  who 
appears  on  the  face  of  the  document  as  the  obligee  (e.  g.  the  payee  of  a  note), 
not  to  enforce  it  against  the  nominal  obligor  who  accommodates  him,  is  of 
course  effective.®  The  distinction  between  the  two  is  apparent  from  what 
has  been  already  said  (ante,  §  2443).  In  the  former  instance,  there  being  no 
purpose  of  further  negotiation  of  the  obligation,  the  form  of  a  negotiable  in- 
strument was  wholly  unnecessary,  if  the  transaction  had  been  what  the  de- 
fendant claims,  for  a  receipt  or  some  other  memorandum  would  have  served 
equally  well.  But  in  the  latter  instance,  the  essential  purpose  being  to  ne- 
gotiate the  obligor's  credit  with  other  parties,  a  negotiable  instrument  was 
indispensable,  and  the  transaction  between  the  original  parties  was  neces- 
sarily extrinsic  to  that  instrument.  It  may  be  added  that  the  explanation, 
advanced  by  high  authority,  that  the  avoidance  of  circuity  of  action  is  the 
ground  of  this  distinction,®  seems  not  to  suffice,  for  it  serves  only  to  deter- 
mine whether  a  valid  agreement  which  would  secure  an  injunction  in  equity 
would  suffice  as  an  equitable  defence  in  a  common  law  suit,  and  it  leaves  un- 
determined the  question  whether  the  agreement  can  be  recognized  at  all 
under  the  parol  evidence  rule,  even  in  equity. 

(4)  An  agreement  between  one  co-maker  and  the  payee,  to  hold  the  former 
as  s'urety  only,  seems  at  first  sight  to  be  a  mere  condition  qualifying  the  face 
of  the  instrument,  and  therefore  ineffective;  but,  as  in  the  case  of  ac- 
commodation paper,  it  may  be  that  the  negotiation  of  the  instrument  requires 
several  parties  having  primary  liability ;  hence  the  surety  would  have  to 
appear  as  co-maker  and  not  as  a  drawer,  and  the  suretyship  agreement 
would  have  to  be  extrinsic.    Such  an  agreement  is  generally  given  effect.^^ 

(5)  The  question  whether  one  who  signs  as  "  agent"  ^  or  "jyresident"^^  or 
"gtiardian  "  ^  is  personally  liable  seems  to  be  mainly  a  question  of  interpreta- 
tion ;  for  if  no  such  word  had  been  inserted,  the  agreement  would  be  in- 

niling,  as  well  as  a  few  similar  ones  cited  in  ontside   and   beyond   the   terms  of   the   con- 

Amee'  Cases  on  Bills  and  Notes,  II,  99,  note,  tract");  1838,  Harris  v.  Brooks,  21  Pick.  195 

are  probably  dne  to  a  misapplication  of  the  dis-  ("  It  is  not  to  affect  the  terms  of  the  contract, 

tinction  above-mentioned  in  the  text.  but  to  prove  a  collateral  fact  and  rebut  a  pre- 

•  1836,  Thompson  v.  Clubley,  1  M.  &  W.  212  snmption  ") ;  1845,  Grarrett  v.  Ferguson,  9  Mo. 
(Indorsee's  accommodation ;  the  agreement  that  125;  and  cases  cited  in  Brandt,  Suretyship, 
'<no  claim  or  demand  should  at  any  time  be  1891,  2d  ed.,  §§  29,  30.  Contra:  1895,  McCol- 
made  against  the  defendant"  was  objected  to  as  lum  v.  Boughton,  132  Mo.  601,  30  8.  W.  1028, 
**  contradicting  the  written  contract  of  accept-  33  S.  W.  476,  34  S.  W.  480  (a  married  woman 
ance,  which  purported  to  be  an  absolute  engage-  pledged  land  to  pay  a  note  signed  by  her  hus- 
ment  to  pay  the  bill " ;  but  it  was  held  a  "  col-  band  and  others ;  the  fact  that  they  were  agreed 
lateral  agreement,  and  not  part  of  the  original  to  be  sureties  only,  and  that  she  knew  it,  was 
contract ").  excluded,  on  the  ground  of  the  pledgor  being  a 

*  Professor  Ames,  in  his  Cases  on  Bills  and  married  woman ;  three  judges  dissenting). 
Notes,  Summary,  II,  804.  "  1850.  Hicks  v.  Hinde,  9  Barb.  528 ;  1893, 

^^  1809,  Leeds  v.  Lancashire,  2  Camp.  205  Frankland  v.  Johnson,  147  111.  520,  523,  35  N.  £. 

(as  between  the  original  parties,  two  signers  of  480,  and  cases  cited  in  Ames'  Cases  on  Bills  and 

a  promissory  note  were  allowed  to  show  that  Notes,  II,  224,  note.    Compare  §  2438,  ante. 

they  signed  merely  as  guarantors  of  the  maker) ;  "  1847,  Kean  v,  Davis,  21  N.  J.  L.  683,  688  ; 

1849,  Bank  v.  Mumford,  6  Ga.  44,  52,  61,  66  Cook,  Corporations,  4th  ed.,  1891,  §  722. 

(Nisbet,  J.,  diss.) ;  1863,  Ward  v.  Stout,  32  111.  "  1901,  Andrus  v.  Blazzard,  23  Utah  233,  63 

399,  409;  1870,  Rose  v.  Williams,  5  Kan.  483,  Pac.  888. 
489  ("  It  is  simply  pleading  and  pronng  a  fact 
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effectual,  as  totally  destroying  the  validity  of  the  instrument ;  while  if  the 
signature  had  been  of  the  principal,  ward,  or  company,  "  by  "  the  representa- 
tive, the  representative  would  not  have  been  liable ;  the  question  thus  be- 
comes one  of  the  construction  of  the  document. 

It  may  be  added  that  by  the  principle  of  novation  (ante,  §  2441),  any  of 
these  agreements  which  when  contemporaneous  with  the  instrument's  execu- 
tion are  ineffective,  may  of  course  be  effective  when  made  stibsequently,  as  a 
separate  transaction ;  and  further,  that  by  the  nature  of  negotiable  instru- 
ments, these  extrinsic  agreements,  so  far  as  recognized  at  all,  are  effective, 
naturally,  against  only  the  parties  assenting  to  them,  and  not  against  holders 
for  value  without  notice  before  maturity. 

§  2445.  Same :  {b)  Agreements  alfectlng  the  Implied  Terms  of  the  Instru- 
ment. The  application  of  the  rule  to  cases  falling  under  the  second  class 
above-mentioned  (§  2443)  may  now  be  considernL 

(1)  An  extrinsic  agreement  not  to  transfer  in  instrument  payable  ''  to 
order"  cannot  be  effective;^  for  the  term  *'to  order"  imports  negotiability, 
and  there  is  no  purpose  which  the  te^^i  ^ald  serve  if  that  element  were 
discarded. 

(2)  An  extrinsic  agreement,  between  ^irawer  and  payee,  not  to  enforce  the 
drawer's  secondary  liability  on  the  bill,  is  plainly  a  discarding  of  the  implied 
terms  of  a  drawer's  contract.  Nevertheless,  since  there  are  several  varieties 
of  transactions  for  which  such  a  form  of  draft  would  be  peculiarly  appro- 
priate without  involving  the  nominal  drawer's  liability  —  such  as  payment 
by  a  seller's  agent  to  his  principal,  or  payment  by  a  buyer's  agent  to  the  seller, 
or  assignment  of  a  claim  without  guaranty  of  the  amount  colleotible  — ,  the 
agreement  ought  to  be  given  effect.* 

(3)  For  the  same  reason,  an  extrinsic  agreement  between  indorser  and 
indorsee,  cutting  down  the  indorser's  implied  liability,  either  by  denying 
recourse  altogether,  or  by  placing  both  as  co-sureties  for  a  prior  party,  or  by 
limiting  liability  to  a  warranty  of  germineness  of  prior  signatures,  is  effec- 
tive ;  ^  because  the  act  of  indorsement  is  necessary  for  the  purpose  of  trans- 


^  1903,  Black  v.  Bank,  96  Md.  399,  54  Atl. 
8S  (agreement  with  a  payee  not  to  negotiate 
notes,  excluded) ;  1895,  Waddle  v.  Owen,  43 
Nebr.  489,  61  N.  W.  731  (agreement  between 
drawer  and  payee  of  a  bill  to  the  payee's  order 
that  the  payee  should  merely  collect  and  not 
negotiate  it,  excluded ;  **  having  deliberately  in- 
serted words  importing  negotiability,  the  drawer 
cannot  be  heard  to  urge  a  contemporaneous  oral 
agreement  contrary  to  the  plain  terms  of  the 
bill "). 

*  1840,  Roberts  v.  Austin,  5  Whart.  313  (pay- 
ment by  a  buyer's  agent  to  the  seller) ;  1850, 
Hicks  V.  Hlnde,  9  Barb.  528  (similar);  1896, 
Montgomery  v.  Page,  29  Or.  320,  44  Pac.  689 
(agreement  between  maker  and  indorser  to  be 
co-sureties  only).  Contra  :  1895,  Brvan  v.  Duff, 
12  Wash.  233.  48  Pac.  936  (the  defendant  being 
indebted  to  the  plaintiff,  and  H.  being  indebted 
to  the  defendant,  the  latter  drew  a  bill  on  H.  to 
the  plaintiff's  order ;  an  agreement  between  the 


plaintiff  and  the  defendant  that  the  former 
would  not  hold  the  latter  liable  for  the  drawee's 
default,  excluded;  Dunbar,  J.,  diss.,  on  the 
ground  that  this  was  virtuaUy  an  agreement  to 
take  the  bill  in  absolute  payment  of  the  plain- 
tiff's claim).  Other  cases  pro  and  con  are  cited 
in  Ames'  Cases  on  Bills  i  Notes,  II,  218,  224, 
note. 

•  1828,  Pike  v.  Street.  M.  &  M.  226  (oral 
agreement  that  the  indorsee  should  not  sue  the 
defendant  as  indorser,  received) ;  and  cases  pro 
and  con  cited  in  Ames'  Oases,  id.,  II,  135,  note ; 
1870,  Denton  v,  Peters,  L.  R.  5  Q.  B.  475  (agree- 
ment by  an  indorsee  to  hold  merely  as  agent  for 
collection) ;  and  cases  cited  in  Ames'  Cases,  id., 
II,  185,  note;  1870,  Ross  v.  Espy,  66  Pa.  481 
(agreement  between  the  plaintin  indorsee  and 
the  defendant  indorser,  that  they  should  be 
merely  sureties  for  the  maker,  admitted  as  a  de- 
fence, the  defendant  having  paid  into  Court  one 
half  of  the  amount;  "the  agreement  .  .  .  was  a 
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ferring  title,  and  yet  the  transfer  of  title  may  be  only  one  feature  of  several 
transactions,  the  remaining  features  of  which  cannot  be  embodied  in  the 
instrument  without  impairing  its  credit,  —  such  as  a  purchase  of  a  claim  on 
speculation  as  to  the  obligor's  credit,  or  a  transfer  to  an  agent  for  collection. 
A  distinction,  however,  is  in  some  jurisdictions  here  taken  between  an 
indorsement  in  full  and  an  indorsement  in  blank ;  and  in  the  latter  case  the 
agreement,  either  when  denying  recourse,*  or  when  limiting  the  liability  to 
that  of  guarantor,^  is  treated  as  invalid ;  but  it  is  difficult  to  see  what  ground 
there  is  on  principle  for  this  distinction. 

(4)  The  extrinsic  agreement  made  with  an  anomalous  indorser  —  i.e.  one 
who,  not  being  the  maker,  drawer,  drawee,  or  payee,  writes  his  name  upon  the 
back  of  a  negotiable  note  before  delivery  to  the  payee  or  before  indorsement 
by  him  —  should  on  the  same  principle  be  given  effect ;  and  this  is  generally 
conceded.* 

§  2446.  Rnle  binding  npon  the  Parties  to  the  Document  only.  It  is  com- 
monly said  that  the  parol  evidence  rule,  in  the  present  aspect,  is  binding  upon 
only  those  persons  who  are  parties  to  the  document.  This  form  of  statement 
suffices  in.  most  instances  to  reach  correct  results ;  but  it  is  not  sound  on 
principle.  The  theory  of  the  rule  is  that  the  parties  have  determined  that  a 
particular  document  shall  be  made  the  sole  embodiment  of  their  legal  act  for 
certain  legal  purposes  (^ante,  §  2425).  Hence,  so  far  as  that  effect  and  those 
purposes  are  concerned,  they  must  be  found  in  that  writing  and  nowhere  else, 
no  matter  who  may  desire  to  av£dl  himself  of  it.  But  so  far  as  other  effects 
and  purposes  are  concerned,  the  writing  has  not  superseded  their  other  con- 
duct, nor  other  persons'  conduct,  and  it  may  still  be  resorted  to  for  any  other 
purpose  for  which  it  is  material,  either  by  other  persons  or  by  themselves. 
For  example,  where  the  issue  is  as  to  title  by  adverse  possession  of  a  right  of 
way,  and  the  deed  has  not  reserved  such  a  right,  a  conversation  between 
grantor  and  grantee,  the  former  conceding  the  way,  would  be  available  as 
affecting  the  permissory  nature  of  the  grantee's  possession;^  because  the 
deed  embodied  only  the  title  as  constituted  by  grant,  and  did  not  cover  the 
act  of  permissory  user.     So,  too,  a  creditor,  attacking  a  mortgage-deed  as 


flat  bar  to  Espj's  right  to  recover  more  than  the 
one-half  of  tne  mooey  ") ;  and  cases  cited  in 
Ames'  Cases,  id.,  II,  245,  note. 

The  further  question  may  then  arise  whether, 
on  an  indorsement  expressly  made  without  re- 
course^  an  extrinsic  waiver  even  of  the  implied 
war  rant  If  of  genuineness  may  be  effective:  1902, 
Carrolli'.  Nodine,  41  Or.  412,  69  Pac.  51. 

*  1865,  Harrison  v.  McKim,  18  la.  485  (lead- 
ing opinion,  by  Wright,  C.  J. ;  Cole,  J.,  diss.)  ; 
1895.  Iowa  V.  S.  Bank  v.  Sigstad,  96  id.  491,  65 
N.  W.  407  (rnle  applied  to  a  blank  indorsement 
of  a  note  containing  a  full  indorser's  contract  on 
the  face  of  it);  1881,  Martin  v.  Cole,  104  U.  S. 
30  (leading  opinion,  by  Matthews,  J.).  Contra : 
1895,  True  v.  Bnllard,  45  Nebr.  409,  63  N.  W. 
824 

■  1872,  Beattie  v.  Browne,  64  HI.  360  ("It 
cannot  be  a  parol  contract  where  the  payee  in- 


dorses a  note  in  blank,  for  there  is  in  legal  con- 
templation written  over  his  name  the  extent  and 
character  of  his  undertaking");  1896,  Hatelv 
V.  Pike,  162  id.  241.  44  N.  E.  441  (indorsement 
in  blank ;  oral  agreement  to  sign  as  guarantor 
not  admitted ;  explaining  prior  cases,  and  dis- 
tinguishing the  contrary  rnle  for  a  stranger's 
indorsed  signature) ;  1856,  Prescott  Bank  v. 
Caverly,  7  Grav  217  (agreement  by  indorsee  with 
indorser  that  the  latter  signed  only  as  guarantor 
of  identity,  not  received ) ;  and  cases  cited  pro 
and  con  in  Ames'  Cases,  id.,  II,  233,  note. 

•  1875,  Boynton  v.  Pierce,  79  IlL  145;  1895, 
Richardson  v.  Foster,  73  Miss.  12,  18  So.  573 ; 
1903,  Elliott  0.  Moreland,  —  N.  J.  L.  ~,  54 
Atl.  224 ;  and  cases  cited  in  Ames'  Cases  on 
Bills  and  Notes,  I,  269,  note. 

^  1855,  Ashley  v,  Ashley,  4  Gray  197. 
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fraudulent,  may  establish  the  debtor^s  fraadulent  extrinsic  agreement  with 
the  mortgagee,^  becaase  the  agreement  is  here  inToked  not  as  effecting  a 
transfer  but  as  constituting  fraud ;  for  a  creditor  claiming  under  the  deed 
could  not  avail  himself  of  the  agreement  to  enlarge  the  terms  of  the  transfer. 
Again,  an  oral  promise  bv  an  employer  to  concede  certain  moneys  to  an  em- 
ployee could  not  be  availed  of  to  enlarge  the  employee's  rights,  where  a 
written  contract  covered  the  subject ;  but  in  a  prosecution  for  embezzlement, 
where  the  employee's  criminal  intent  in  taking  the  money  is  the  issue,  the 
extrinsic  agreement  of  the  employer  may  be  availed  of  as  affecting  the  em- 
ployee's honest  belief  that  he  was  entitled.'  Again,  to  overthrow  the  words 
of  a  will,  the  testator^s  extrinsic  declarations  of  testamentary  intent  cannot  be 
used,  because  here  the  object  is  to  give  testamentary  effect  to  that  which  the 
will  has  superseded  for  that  purpose  ;  but  if  the  object  be  merely  to  use  these 
declarations  evidentially  as  indication  of  the  testator^s  plan,  to  prove  the 
probable  contents  of  a  lost  will,  they  may  be  used  for  this  distinct  purposed 
The  truth  seems  to  be,  then,  that  the  rule  will  still  apply  to  exclude  extrinsic 
utterances,  even  as  against  other  parties,  provided  it  is  sought  to  use  those 
utterances  for  the  very  purpose  for  which  the  writing  has  superseded  them 
as  the  legal  act 

Nevertheless,  owing  to  the  inaccurate  phrasing  of  the  doctrine  as  com- 
monly laid  down  —  that  the  rule  does  not  apply  to  others  than  the  parties  to 
the  document  —  the  precedents  are  often  arbitrary  and  confused,  and  cannot 
be  reconciled  by  any  general  distinctions.^ 


s  1894,  Jewett  v.  Sondback,  5  S.  D.  Ill,  119, 
58  N.  W.  20. 

*  1898,  Walker  v.  State,  117  Ala.  42,  23  So. 
149. 

«  Caaei  cited  ante,  fS  1735-1737. 

*  1848,  Re  Clapton,  3  Cox  Cr.  126  (embezzle- 
ment of  fnndii  by  a  servant:  the  memorandam 
of  agreement  covering  the  nature  of  his  dnties, 
required  to  be  produced) ;  1896,  Dunn  v.  Price, 
112  Cal.  46.  44  rac.  354  (ai^reement  of  sale;  be- 
tween assignees  of  buyer  and  seller,  not  claiming 
under  theni,  an  oral  agreement  admitted) ;  1895, 
Koof  V.  Pulley  Co.,  36  Fla.  284,  18  So.  597  (as- 
signee of  property  and  note) ;  1900,  Dickey  v. 
Grice,  110  Ga.  315.  35  S.  E.  291  ;  1901,  Central 
Coal  &  C.  Co.  V.  Good,  —  Ind.  T.  — ,  64  S.  W. 
677  (breach  of  contract  to  pay  for  lumber  fur- 
nished for  a  railroad;  defendant  claimed  that 
plaintiff  had  failed  to  perform  and  had  thus 
canned  him  damage ;  testimony  by  another  con- 
tractor as  to  the  part  of  the  construction  to  be 
done  by  him,  held  admissible,  irrespective  of 
the  terms  of  this  contract) ;  1903,  Livingston 
V.  Meek,  —  la.  — ,  94  N.  W.  1098  (action 
against  tho  purchaser  from  T.  of  cattle  sold  to 
'I.  by  the  plaintiff,  and  mortgaged  back  to  the 
plaintiff;  the  oral  agreement  between  T.  and 
the  plaintiff,  permitting  a  sale  free  from  the 
mortjvage,  admitted) ;  1899,  (touUI  v.  l^eavitt, 
92  \Io.  416,  43  Atl.  17  (mortgage  from  S. 
to  defendant,  expressly  excluding  mtoxicating 
liquors,  and  an  assignment  of  the  mortgage  by 
defendant  to  plaintiff;  that  the  transaction  in 
truth  covered  intoxicating  liquors,  allowed  to 


be  shown) ;  1895,  Libby  v,  I^nd  Co.,  67  N.  H. 
587,  32  Atl.  772  (garnishor  against  a  stock- 
subscriber  as  gamiahee,  whose  parol  agreement 
to  pay  25  %  only  of  face  value  of  stock  was  not 
received) ;  1893,  Plainfield  F.  N.  Bank  v.  Dunn, 
58  N.  J.  L.  404,  27  Atl.  908  (action  against  in- 
dorser;  oral  agreement  with  J.,  not  a  party  to 
the  written  agreement,  to  extend  time  of  pay- 
ment, admitted) ;  1897,  Hankinson  v,  Vantin'e, 
152  N.  T.  20,  46  N.  E.  292  (mechanic's  lien  for 
labor  done  by  the  plaintiff  upon  a  building 
owned  by  the  defendant  and  leaised  by  K. ;  the 
lease  of  R.  containing  a  clause  against  altera- 
tions without  the  lessor's  consent,  on  penalty  of 
forfeiture,  the  defendant  gave  a  written  con- 
sent; held,  that  since  the  sole  purpose  of  this 
writing  was  to  avoid  the  lessee*8  forfeiture,  it 
did  not  exclude  the  oral  transactions  at  the  time 
relative  to  the  defendant's  consent,  for  the  pur- 
pose of  determining  whether  the  statutory  con- 
sent to  the  plaintiff's  labor  had  been  given;  a  good 
example  of  the  principle) ;  1902,  Pacific  Biscuit 
Co.  V,  Dugger,  42  Or.  513,  70  Pac.  523  (action 
for  goods  sold  to  defendant  through  her  agent 
S.,  the  issue  being  whether  S.,  was  general  sell- 
ing-a^ent  or  not ;  the  plaintiff  having  intro- 
duced a  bill  of  sale  of  the  store  from  S.  to 
defendant,  in  which  defendant  appointed  S.  to 
remain  as  general  selling-agent,  tne  defendant 
was  allowed  to  show  that  the  sale  was  a  mort- 
gage only,  and  thus  S.  remained  owner;  un- 
sound, because  the  document  was  offered  as 
creating  the  plaintiff's  right;  the  Court  erro- 
neously saying  that  it  was  "  not  offered  for  the 
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§  2447.  Burden  of  Proof ;  "Wlio  must  Produce  the  Document.  If  a  docu- 
ment has  by  the  parties'  intent  been  made  the  sole  embodiment  of  the  trans- 
action, then  all  proof  of  the  transaction  involves  proof  of  the  document  (ante, 
^  2425) ;  and  proof  of  the  document  involves  a  production  of  the  original 
document  or  an  accounting  for  its  absence  (ante,  §  1179).  But  obviously 
the  latter  requirement  depends  upon  the  assumption  first  above  made,  namely, 
that  the  parties  have  embodied  the  transaction  in  writing.  The  question 
then  arises.  On  whom  is  the  burden  of  proof  to  show  that  they  have  or  have 
not  done  so  ?    This  question,  in  turn,  has  two  branches. 

(1)  In  an  action  on  a  contract,  for  example,  mtist  the  plaintiff  show  that  the 
contract  is  not  a  written  one,  or  must  the  defendant  rather  show  that  it  18  a 
written  one  ?  The  practical  difference  will  be,  when  it  is  a  written  one,  that 
the  plaintiff  must  produce  or  account  for  it,  in  the  former  view  ;  while  in  the 
latter  view,  the  defendant  must  produce  or  account  for  it,  in  order  to  prove 
its  terms,  and  this  requirement  may  be  difficult  to  fulfil  The  correct  solu- 
tion here  seems  to  favor  the  plaintiff.  In  other  words,  there  is  no  presump- 
tion that  the  transaction  was  reduced  to  a  single  document ;  therefore  if  the 
plaintiff  does  not  involuntarily  disclose  such  a  document  as  a  part  of  his  case, 
the  opponent  must  raise  the  objection  and  establish  the  fact,  if  he  wishes  to 
invoke  the  operation  of  the  rule.  The  practical  justification  for  this  is  that, 
though  some  document  may  exist,  it  remains  uncertain  whether  the  docu- 
ments covered  the  precise  transaction  in  issue,  and  until  the  opponent,  by 
production,  has  demonstrated  that  it  does,  it  is  fairer  that  no  assumptions 
should  be  made : 

1818,  Burrough,  J.,  in  Stevens  y.  Pinney,  3  B.  &  Aid.  349,  855  (action  for  work  and 
labor) :  '*  The  distinction  in  this  case  turns  on  the  proof  of  the  existence  of  the  original 
agreement  having  been  given  by  the  defendant's  witness  instead  of  the  plaintiff's.  The 
latter  had  fully  made  out  his  case  [by  evidence  of  oral  hiring],  and  nothing  whatever  was 
proved  as  to  whether  there  had  been  such  an  agreement  or  not.  It  was  therefore  incum- 
bent on  the  defendant  to  show  that  there  had  been  a  legal  instrument  of  that  description, 
*or  to  give  the  plaintiff  notice  to  produce  it.'*  ^ 


purpose  of  asserting  anv  rights  thereunder"); 
1901.  Myers  v,  Taylor,  107  Teiin.  364,  64  S.  W. 
719  (plaintiff  claimed  lumber  nuder  a  sale  from 
M-,  who  claimed  by  purchase  of  it  from  defend- 
ant's land,  and  this  purchase  was  denied  by 
defendant;  M.  was  not  allowed  to  testify  to  his 
contract  irreHpective  of  the  writing ;  this  ruling 
fieems  unsound) ;  1896,  Johnson  v.  Portwood,  82 
Tex.  235,  34  S.  W.  596,  787  (agreement  of  sale 
on  terms;  a  third  person  claiming  a  lien  on  the 
vendee  8  interest  was  allowed  to  show  other  oral 
terms  for  the  sale)  ;  1901,  O'Shea  v.  R.  Co.,  44 
C.  C.  A.  601,  105  Fed.  6.59  (the  plaintiff  was 
injnred  by  the  joint  negligence  of  defendant 
and  C,  and  executed  an  int(tmmeut  to  C.  in 
form  acknowledging  satisfaction ;  held,  that  as 
against  the  defendant,  though  a  joint  tortfeasor, 
the  plaintiff  might  show  that  the  instrument 
was  understood  to  be  merely  a  covenant  not  to 
sue  C.) ;  1903,  Carmack  t;.  Drum,  32  Wash. 
236,  73  Pac.  377  (a  landlord  suing  for  rent  was 
allowed  to  show,  in  spite  of  his  deed  transferring 


the  premises,  an  oral  agreement  with  the  grantee 
that  the  grantor  should  retain  the  right  to  the 
rents). 

^  JSna.:  1818,  Stevens  v.  Finney,  3  B.  &  Aid. 
349,  8  Taunt.  327  (work  and  labor;  on  the  de- 
fendant's side  it  appeared  that  there  was  a  writ- 
ing covering  the  subject ;  held,  that  it  was  for 
the  defendant  to  prove;  therefore,  he  should 
have  given  notice  to  produce,  before  proving  the 
contents,  t.  e.  before  bein^  able  to  invoke  its  con- 
trolling effect) ;  1827,  Littledale,  J.,  in  Reed  v, 
Deere,  7  B.  &  C.  261  ("  If  indeed  a  plaintiff  gets 
through  his  case  without  giving  the  defendant 
any  opportunitv  of  mentioning  the  written  in- 
strument, the  -fatter  must  produce  it ") ;  1840, 
Magnay  v.  Knight,  1  Man.  &  G.  944  (action  for 
services;  general  rule  applied;  production  re- 
quired of  tne  defendant,  and  the  uefendant  held 
not  to  cure  his  position  by  having  given  notice ; 
since  the  document  being  unstamped  was  un- 
available); 1860,  Cox  V.  Couveless,  2  F.  &  F. 
139  (the  cross-examination  may  be  interposed. 
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(^2  J  Bat  flutf  ikX  tLis  njz  ut  mrAJjtd  wioe  the  fact  of  a  wcria^ 
fr^/m  the  plaiMXif$  <wr»  icVfi^«ae«/  la  otber words,  if, sti^i  be&re  the 
iut  luM  proved  tLe  pr^.m  t^rna  cf  the  writizg,  h  A^peais  t&at  theie  m 
iM»«  wnti:.;?  cr^tin^jted  w:ih  the  tian3actif:ci,  mar  h  iujC  then  be  pRavxined 
a|l^n.%t  th«  pla.l::t.i!f  that  this  vritir.;?  (X7-^re>i  the  tnnsactica  m  asise,  90  is  ta 
fthlft  t/>  hlra  the  b  .rden  <>f  ^Lowiz.^  hj  ^TfAzczicxL,  that  it  does  atfC  corer  the 
trar..^;)/;tiMi  ?  Here:  a  di^tinctfco  l^  to  he  taken  becween  the  direct  ind  the 
CT'^/*./4^zar£.ln;iit:oQ.  It  u  geoeraHj  coo-^iedrrd  that,  whea  the  fact  of  viitizig 
zy^T^  <xx  dirt^  ezaminatir/m^  the  plain ti^  most  prodace  or  accoant  f «  r  it 
before  he  can  go  an j  farther.*  £  .t  whether  the  tame  role  will  be 
where  the  same  fact  hai)  been  made  to  appear  bj  the  <kfeiidant  oa  the 
examiiuxtu/m  of  the  plaintiffs  witQesa  has  beea  the  subject  of  Tanant  raJinga 
and  uiu^}i  controversy  in  English  practioe.  The  argument  against  applying 
the  same  rale  has  been  tha^  stated : 

ld2^,  Tind4U,  C.i^  in  Fielder  T.  Ba^,  9  Fing.  332 :  •«  It  hM  beat  ai^wd  tfaft  if  it  be 

titf^wn  that  a  contract  m  ewidauxd  bj  wrilin^  it  is  isuBaterial  whetber  this 
err/i»«zacDiriation  of  tbe  pUioti^i  witneaaes  or  in  the  coane  of  the  defendant's 
Bnt  tli^rre  is  thiii  difference  in  tbe  ease,  —  that  if  it  appear  by  the  [direct] 
tbe  plairitifTs  witness,  tbe  ah^eoee  oC  the  writing  is  an  inherent  defect  in  his 
it  is  incnrnbent  on  bim  to  get  ower  ;  whereas  if  it  appears  from  the  defieadant's 
is  an  obje^;tir>a  which  the  defendant  mcut  substantiate  bj  the  prodocdon  of  the 
in  the  rej^uiar  way.     Otherwise  this  inconTenienee  might  follow,  that  the 
on  a  nier«;  asserti^/n  of  the  defendant,  be  non-saited  for  the  non-prodnction  of  a 
fautrament,  which  if  it  had  been  pfxxiueed  might  torn  out  not  to  ^>ply  to  tbe 
qocfition/' 


T\iin  reaiKiuing  does  not  seem  adequate,  although  a  few  rulings  have  ac- 
cepted it^    To  place  the  burden  on  the  plaintiff  equally  in  such  cases  seems 

an'},  frtt  dfmia]  of  anr  writing,  evidence  of  its 
tixmi/'Uf".  may  \tfi  onered  hy  the  opponent,  to 
pr<?v«;iit  th«i  )tKfyt>u*int  from  proving  tbe  trans- 
«/'! ion  ttT'AWj) ;  u.  S. :  18^J,  Patteixou  v.  Mining 
(/o.f  iiO('ti\''iW,  365  ^alle((ation  by  the  defendant 
of  a  mtlti ;  tm  the  defendant's  evidence,  the 
sale  Ay]f*:nrtu\  to  J^e  in  writing;  pr^xl action  bv 
him  re^^uirfd);  1867,  King  v.  Randlett,  33  id. 
318,  321  (name,  the  plaintiff  allegin^^  a  sale) ; 
I8fi:»,  St.  fyinis  A.  &  T.  H.  R.  Co.  c,  Baaer,  156 
111.  106,  40  N.  K.  44S  (testimony  as  to  a  railroad 
rtilf);  the  opponent  was  re/j aired  to  oliject  and 
di«'over  whether  it  was  in  writing,  before  the 
rule  would  lie  applied).  Contiu:  1823,  Allen  r. 
I'ott^^r,  2  McC  322  (assnmpMit  for  the  value  of 
artii^leH  \)0\\ic}\i  hut  not  delivered,  etc. ;  in  the 
defendarit'H  evidence,  it  appeared  that  a  bill  of 
sale  existed;  proiloction  re^^uired  from  the 
plain  tifT). 

•  Eruf.:  1818,  Stevens  v.  Pinnej,  2  J.  B. 
Moore  349  (a/'tion  for  work  and  labor ;  held, 
that  if  a  writing  had  ap|ieared,  as  a  part  of  the 
plaintiff's  ciise.  to  cover  the  matter,  the  plaintiff 
must  produce  it ;  hut  where  he  proved  bis  case 
without  involving  it,  then  it  was  for  the  defend- 
ant to  show  its  existence  and  give  notice  to  pro- 
duce It) ;  1824,  Sinclair  v.  Stevenson,  1  C  &  P. 
682  (iiegoiiationi  for  a  lease  or  sale) ;  1825,  Cot- 


tenll  r.  Hobbj,  4  B.  4  C.  465  (case,  for  injoiy 
to  a  rerersioner^s  interest,  tbe  plaintiff's  eTidence 
of  bis  interest  referring  to  a  writtm  agTsemeot; 
held,  that  he  should  produce  it) ;  184i,  FartcMi 
p.  Cole,  6  Jar.  370  (bat  here  tbe  jndse  first 
looked  at  the  docament);  Can.:  1855,  Doe  v. 
Blanche,  3  AIL  N.  Br.  180  (written  aneem^ 
for  possession) ;  U.  S. :  1877,  Com.  v.  UoodwiSy 
122  Mass.  19,  34  (whether  a  bailding  was  in- 
sored ;  prodaction  not  required  because  no  writ- 
ten contract  was  mentioned);  1867,  Hatch  v. 
Prjor,  42  N.  Y.  441,  443  (agreement  to  paj  a 
note) ;  1842,  Eabanks  p.  Harris,  1  Speer  183, 
192  (ain^ement  as  to  a  boundary). 

*  1810,  Doe  V.  Morris,  12  East  287  (acdon  of 
ejectment,  turning  npon  whether  tbe  landlord 
had  a  right  to  end  the  lease ;  on  cross-examina- 
tion of  the  plaintiff's  witness,  it  appeared  that 
there  was  a  lease  in  writing ;  held,  that  it  was 
for  the  defendant  to  put  it  in,  not  the  plaintiff) ; 
1810,  Doe  V.  Pearson,  ib.  239,  note  (ejectment 
a$i:ainst  a  tenant,  turning  upon  tbe  time  of  notice 
to  quit;  the  plaintifTs  witness  disclosed  that 
there  was, a  written  agreement;  held,  that  the 
plaintiff  was  not  bound  to  produce  it);  1829, 
Keid  V.  Batte.  M.  &  M.  413  (assumpsit  for  aa 
entablature  put  on  the  front  of  a  house;  on 
cross-examination  it  appeared  that  there  was  a 
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more  satisfactory,  because  his  own  witness*  testimony  has  sufficed  to  show 
that  there  was  some  writing,  and  because  a  distinction  between  the  direct  and 
the  cross-examination  would  tend  to  increase  petty  manoeuvring  and  the  sup- 
pression of  facts.     Such  was  the  view'  of  the  majority  of  English  judges> 

Here  certain  questions  may  properly  be  distinguished:  (a)  When  the 
document  is  void  for  want  of  a  legal  Htamp^  or  does  not  fulfil  the  requirement 
of  the  etatute  of  frauds,  it  may  be  ineffective  as  a  legal  act,  and  therefore  the 
party  who  is  bound  to  produce  it  if  he  relies  upon  it  may  fail  (post,  §  2456) ; 
and  thus  the  incidents  of  the  burden  of  proof  may  indirectly  have  other  con- 
sequences, (b)  Where  the  plaintiff  desires  to  prove  a  fact  independent  of 
the  document  —  as  when  he  relies  upon  a  person's  acts  and  not  upon  his  writ- 
ten appointment,  to  prove  his  agency  or  official  incumbency  *  — ,  there  is  of 
course  no  burden  of  producing  the  document ;  whether  the  purpose  in  hand 
is  really  the  proof  of  the  document  or  of  the  independent  fact  depends  upon 
the  principle  of  documentary  originals,  already  examined  (ante,  §§  1242- 
1250).  (c)  Where  the  parties  have  by  mutual  consent  waived  the  resort  to 
the  written  transaction  and  agreed  to  rest  upon  the  oral  facts,  the  question 
arises  whether  by  stipulation  or  judicial  admission  a  rule  of  substantive  law 
or  of  evidence  may  be  waived  (jposty  §  2592). 

3.    Integration  required  by  Za^t. 

§  2450.  At  Common  Law ;  (1)  Judicial  Records.  The  integration  of  a  trans* 
action  {ante,  §  2425),  i.  e,  its  reduction  to  a  single  document,  is  either  volun- 
tary or  compulsory.  In  the  former  instance  it  may  or  may  not  be  made,  as 
the  party  or  parties  to  the  act  may  choose ;  but  when  made,  the  legal  con- 
sequences already  noticed  will  follow,  and  the  document  supersedes  all  other 
utterances.  In  the  latter  instance  —  compulsory  integration  —  the  law 
insists,  independently  of  the  parties'  choice,  that  the  transaction  be  embodied 
in  a  single  document,  and  when  this  is  done,  the  same  legal  consequences 
attach. 

written  contract  for  the  inside  work  on  the  showed  a  written  instmment  to  have  been  made ; 
house,  but  that  the  present  claim  was  sued  on  the  prover  held  bound  to  produce  it) ;  1832,  R. 
as  an  extra;  held  that  the  plaintiff  need  not  t^.  Padstow,  4  B.  &  Ad.  SOS;  1844,  Buxton  v. 
produce  the  contract).  Cornish,  12  M.  &  W.  426  (Abinger,  L.  C.  B. : 
*  Eng.:  1800,  Brewer  v.  Palmer,  3  Esp.  213  "The  practice  has  prevailed  in  Westminster 
(action  for  use  and  occupation ;  on  cross-exami-  Hall  ever  since  I  have  known  it,  and  before 
nation,  it  appeared  that  there  had  been  an  every  judge  for  the  last  quarter  of  a  century") ; 
agreement  in  writine;  Eldon,  C.  J.,  said  that  Ire.:  1841,  Bridge  r.  McCarthy,  4  Ir.  L.  R. 
"  the  plaintiff  was  bound  to  show  what  that  157 ;  1845,  Thunder  v.  Warren,  8  id.  181  (re- 
contract  was ;  it  might  contain  some  clauses  Quiring  the  plaintiff  to  give  notice  to  produce) ; 
which  might  prevent  the  plaintiff  from  recover-  Can. :  1873,  Betts  t;.  Venning,  14  N.  Br.  267, 
ing,  and  others  for  the  benefit  of  the  defendant,  269  (on  cross-examination,  here) ;  1852,  Farley 
which  he  had  a  right  to  have  produced  ") ;  1816,  v.  Graham,  9  U.  C.  Q.  B.  488;  U.  S.:  1826, 
Jeffery  v.  Walton,  1  Stark.  267 ;  1828,  Vincent  Boone  v.  Dyke,  3  T.  B.  Monr.  530,  531 ;  1868, 
r.  Cole,  M.  &  M.  257  (assumpit  for  building  a  Littlejohn  v.  Fowler,  5  Coldw.  284,  286  (con- 
party-wall ;  on  cross-examination  it  appeared  tract  for  cnttiug  timber;  the  existence  of  a 
that' there  was  a  written  contract  for  the  build-  writing  appearing  on  cross-examination  of  the 
ing  of  the  house  but  that  the  party-waU  claim  plaintiff's  witness,  other  testimony  was  ex- 
was  sued  on  as  extra;  held,  that  the  plaintiff  eluded).  The  following  ruling  stands  by  itself: 
must  first  produce  the  document,  so  that  it  1854,  Campbell  v.  Moore,  3  Wis.  767  (peculiar 
could  be  seen  whether  it  covered  the  claim  in  facts;  Court's  discretion  discussed), 
(question);  1828,  R.  u.  Rawden,  8  B.  &  C.  708  ■  For  example:  1895,  Newby  v.  Secnrity 
(m  proving  a  tenancy,  the  cross-examination  Co.,  110  Ala.  663,  17  So.  940. 
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The  instances  of  compulsory  int^ration  are  few.  At  common  law  the  onlj 
instances  appear  to  be  those  of  judicial  records,  corporate  records,  and  negotia- 
ble instruments.  Bj  statute  have  been  added  testaments  and  a  few  miscel- 
laneous documents. 

(1)  The  theory  of  Judicial  reeords  is  that  the  judgment  roll,  as  finally- 
made  up,  embodies  in  itself  alone  the  entirety  of  the  controversy  as  adjudi- 
cated, and  thus  supersedes  the  miscellaneous  mass  of  oral  and  written  plead- 
ing, motions,  and  orders,  which  have  gone  to  make  up  the  proceedings.  The 
history  of  this  theory  has  already  been  examined  (ants,  §  2426).  Its  princi- 
ple IB  to-day  well  established  in  the  law : 

1814,  ElUftboraugh^  C.  J.,  in  RamAolUm  r.  Budckuni,  2  M.  ft  S.  565,  567 :  **  The  judg- 
ment roll  imports  incontrorertible  verity  ss  to  all  proceedings  which  it  sets  forth ;  and  so 
much  so  that  a  party  cannot  be  admitted  to  plead  that  the  things  which  it  professes  to 
state  are  not  tme.  .  .  .  Every  part  of  the  record,  as  long  as  it  remains  on  the  files  of  the 
Conrt,  muBt  be  taken  to  speak  absolute  verity." 

1842,  HtMardj  J.,  in  Sayle$  v.  BriggSj  4  Mete.  421,  423  (in  an  action  for  maliciona 
prosecution ,  to  show  the  acquittal  in  the  previous  proceeding,  the  plaintiff  produced  the 
written  complaint  only,  and  wished  to  show  orally  the  issuance  of  warrant,  the  arrest,  the 
arraignment,  and  the  discharge ;  no  record  or  minutes  had  been  made)  :  "  A  record  is  a 
memorial  or  history  of  the  judicial  proceedings  in  a  case,  ooounencing  with  the  writ  or 
complaint,  and  terminating  with  the  judgment ;  and  the  design  is,  not  merely  to  settle  the 
particular  question  in  difference  between  the  parties,  or  the  government  and  the  subject, 
but  to  furnish  fixed  and  determinate  rules  and  precedents  for  all  future  like  cases.  A 
record,  therefore,  must  be  precise  and  clear,  containing  proof  within  itself  of  every  im- 
portant fact  on  which  the  judgment  rests;  and  it  cannot  exist  partly  in  writing  and  partly 
in  parol.  Its  allegations  and  facts  are  not  the  subject  of  contradiction.  They  are  re- 
ceived as  the  truth  itself,  and  no  averment  can  be  made  against  them  nor  can  they  be 
varied  by  parol.  ...  It  is  argued  that  this  testimony  should  be  received  from  necessity, 
as  there  is  no  way  by  which  the  plaintiff  can  obtain  redress,  and  that  this  is  the  best  evi- 
dence which  now  exists.  But  in  my  judgment  it  will  be  productive  of  far  less  mischief 
for  an  individual  to  suffer  from  the  neglect  or  misfortune  of  an  officer  in  not  making  a 
judicial  record  than  to  establish  a  precedent  that  the  record  itself  or  a  part  of  it  may 
be  proved  by  parol,  —  that  it  may  speak  one  lang^oage  to-day  and  another  to-morrow,  de- 
pending on  the  different  witnesses  who  are  called  or  on  their  changing  recollections.  And 
without  prescribing  a  rule  for  a  case  where  a  magistrate  might  by  the  act  of  God  be 
deprived  of  the  opportunity  of  making  even  any  minutes  of  proceedings  beforo  him  from 
which  a  record  could  be  made  (if  such  a  case  should  ever  occur),  we  are  of  opinion  that 
the  want  of  a  judicial  record  cannot  be  supplied  by  parol  evidence ;  and  that  the  rules 
which  apply  to  the  admission  of  testimony  to  prove  the  contents  of  a  lost  record,  or  to  the 
introduction  of  minutes  by  which  the  record  may  be  extended,  have  no  real  bearing  on  a 
case  like  the  present,  where  no  such  loss  ever  took  place  and  no  such  minutes  ever  were 
made.  A  party  who  is  to  be  affected  by  the  record  wiU  in  the  exeroise  of  ordinary  care  see 
that  it  is  correctly  made  up;  and  if  the  officer  should  neglect  or  refuse  to  perform  his  duty, 
he  can  be  compeUed  by  mandamus  to  make  a  true  record." 

1854,  Merrick,  J.,  in  Wells  v.  Stevens,  2  Gray,  115, 119  :  "  It  has  been  alrgued  in  behalf  of 
the  plaintiff  [offering  to  show  orally  a  claim  of  appeal  not  in  the  record]  that  the  evidence 
offered  by  him  should  have  been  received,  because  otherwise  he  can  obtain  no  redress  for 
the  loss  of  the  right  of  which  he  complains  that  he  has  been  unjustly  deprived  ;  and  also 
because  a  magistrate  ought  not  to  be  allowed  to  shield  himself  from  responsibility  for  an 
act  of  wrong  or  oppression  by  an  additional  violation  of  dwty  in  neglecting  or  wilfully  re- 
fusing truly  to  record  the  proceedings  of  a  case  tried  before  him.     But  the  rejection  of 
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such  evidence  is  an  obvious  and  inevitable  consequence  of  the  incontrovertible  verity 
which  the  law,  for  reasons  lying  (as  it  has  been  said)  at  the  foundation  of  all  well- 
ordered  jurisprudence,  attaches  to  judicial  records.  Judges  and  magistrates  are  responsi- 
ble to  the  government  from  which  they  derive  their  authority,  but  not  to  individuals, 
for  the  negligent  performance  or  wilful  violation  of  official  duty." 

It  is  not  within  the  present  purview  to  trace  in  detail  the  state  of  the  law 
of  records,  involving  as  it  does  a  separate  body  of  law,  contained  in  a  mass  of 
variant  statutes  and  local  differences  of  practice.  But  it  is  worth  while  to 
notice  the  logical  consequences  of  this  general  principle  as  applied  at  common 
law. 

(a)  In  the  first  place,  the  record  being  the  sole  embodiment  of  the  judicial 
proceedings,  no  other  materials  or  utterances,  oral  or  written,  can  be  set  up  in 
competition  with  it.  In  other  words,  but  less  correctly,  the  record  is  conclu- 
sive} This  is  so  even  though  the  record  has  Tiot  been  made  up  ;  ^  for  herein 
appears  the  compulsory  nature  of  the  rule,  as  distinguished  from  voluntary 
integration  (aiUey  §  2430).  It  must  be  made  up ;  and  if  it  is  not,  then  in  legal 
theory  there  is  yet  no  judgment  or  other  proceeding ;  and  it  is  always  in  the 
power  of  litigating  parties  to  prevent  hardship  by  compelling  the  proper 
officer  to  make  up  the  record.  Furthermore,  if  the  record  has  been  made  up 
and  is  then  lost  or  destroyed,  the  proof  of  the  proceedings  consists  in  proof  of 
the  contents  of  the  record,^ —  though  if  copies  are  unavailable,  other  materials 
may  be  resorted  to.*  Finally,  though  the  record  is  in  the  sole  embodiment  of 
the  transaction,  yet  in  an  appropriate  proceeding  the  Court  may  amend  it  so 


^  1874,  Ex  parte  Gillebrand,  re  Sidebotham, 
L.  R.  10  ('h.  App.  52  (when  they  "purport  to 
contain  a  fall  record  of  what  took  place  at  the 
trial,  they  mast  be  taken  as  the  sole  materials  on 
which  the  Court  of  Appeal  can  proceed,"  unless 
by  agreement) ;  1863,  Michener  v.  Lloyd,  16 
N.  J.  £q.  38,  40  (order  of  a  Coart  directing  pay- 
ment; oral  evidence  of  *'what  passed  at  the 
time  of  making  the  order,"  exclnded);  1841, 
People  t*.  Gray,  25  Wend.  465  (minntes  or  other 
record  of  a  cnminal  trial,  not  contradictable  as 
to  the  plea  entered) ;  1846,  Ward  v.  Sannders, 
6  Ired.  382,  385  (theoretically,  the  enrolled 
memorial  of  all  the  documents  in  a  cause  is  the 
record,  not  the  original  documents  themselves ; 
here  an  objection  to  the  originals'  not  having 
been  enrolled  was  held  waived  by  consent  to  use 
the  originals) ;  1869,  Coyne  v.  Souther,  61  Pa. 
455,  457  (entry  of  satisfaction  of  judgment  in 
docket  by  clerk,  conclusive  in  favor  of  pur- 
chaser at  sheriff's  sale). 

The  principle  that  a  judgment  is  conclnsive 
upon  the  parties  is  a  diflferent  thing  (ante, 
§  1347).  The  present  question  is  not  what 
external  facts  are  established  by  the  judgment, 
but  what  were  the  actual  terras  of  the  judgment 
itself. 

«  1842,  Kendall  v.  Powers,  4  Mete.  553  (a 
record  cannot  be  affected  by  parol ;  in  an  action 
for  false  imprisonment,  the  defendant  justice 
was  not  allowed  to  show  that  a  waiver  of  appeal, 
not  in  the  record,  had  been  made) ;  1842,  Sajles 
V.  Briggs,  ib.  421,  423  (proceedings  in  a  prose- 
cution  alleged    as   malicious;    quoted  supra) ; 


1854,  Wells  V.  Stevens,  2  Gray  115  (trespass 
against  a  magistrate  for  committing  to  prison 
without  allowing  an  appeal ;  the  plaintin  not 
allowed  to  show  orally  that  he  claimed  an 
appeal,  no  claim  being  contained  in  the  record 
of  the  magistrate  ;  quoted  supra) ;  1863,  Hackett 
r.  King,  6  All.  58,  60  (warrant  and  arrest,  not 
provable  by  parol);  1866,  Fleming  v.  Clark,  12 
id.  191,  198  (whether  a  trial  Court  had  refused 
to  allow  exceptions ;  an  agreement  of  counsel, 
for  a  habeas  corpus  hearing,  as  to  this  fact,  ex- 
cluded ;  "  the  rulings  of  the  Superior  Court  can 
appear  only  by  its  own  records  ) ;  1841,  People 
t;.  Gray,  25  Wend.  465  (original  minutes  of  a 
trial  during  session,  not  made  up  as  required  by 
statute,  are  not  the  record). 

»  1843,  Gore  v.  ElweU,  9  Shepl.  442,  444 
(lost  writ  and  return  are  to  be  proved  by  evi- 
dence of  the  record's  contents,  not  of  the  parol 
acts);  1894,  Burden  v.  Taylor.  124  Mo.  12,  22, 
27  S.  W.  349  (tax-collector's  testimony  to  sup- 
ply want  of  recitals  of  proceedings  in  a  tax-<leed  ; 
only  the  record  of  the  proceedings,  or  copies  of 
them  where  destroyed,  receivable) ;  1876,  Man- 
deville  v.  Revnolds,  68  N.  t.  528,  533  (where  a 
judgment  roll  is  lost,  the  proof  is  to  be  of  the 
contents  of  the  lost  roll,  and  semUe  not  of  any- 
thing but  its  contents). 

*  1859,  Conger  v.  Converse,  9  la.  554,  557 
(lost  execution ;  docket-entries  as  preferred  to 
oral  evidence;  question  not  decided);  1821, 
Cook  V.  Wood,  1  McC.  139  (on  the  loss  of 
records  of  Court,  its  journals  were  received). 
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u  to  femorre  enon;^  and  thus  the  theory  is  puMBtcJ  while  pncdoJ  injus- 
tice is  avoids 

('>;  Of  the  ranons  books  kept  in  a  conit,  which  of  them  is  dsewud  to  ir 
/Au  ree/yrdf  Here  the  piactice  and  the  phrasevjljgj  hare  come  to  vmiy  so 
mach  in  different  jurisdictions  that  anifc^mitr  of  ruling  is  not  attainable. 
But  on  principle  there  is  one  final  and  comprehensrre  docnment^  termed  the 
jtuJgfneiU-ron,  tor  each  litigation ;  in  this  are  set  forth  all  the  proceedings 
from  beginning  to  end ;  and  this  is  theoreticallj  tke  record : 

17^,  Sir  WUuoM  Biocksume^  Commentanea  od  the  Law  of  Eagiaod;  HI,  S17 : 
reeord  m  %  history  of  the  most  nuUerial  pitseeedlogi  id  the  caiue,  enlered  oq  s 
m^nt  rr>ll,  and  eontinaed  down  to  the  present  lime;  in  which  miut  be  ■tatod  the  ori, 
writ  and  commons,  all  the  pl^adio^  the  deelaration,  riew  or  ojer  prajed,  tbe  imp 
lances,  plea,  replication,  t« joinder,  eontinnancca,  and  whatever  father  proeeedinga 
hare  been  bad,  all  entered  vtrbatim  oo  the  roll,  and  abo  the  isae  or  deuuuiei  and 
joinder  therein."  * 

This  roll  then  is  primarily  the  record,  and  supersedes  all  intermediate  books 
of  docket,  minutes,  entries,  and  the  like,  as  well  as  the  original  papers  con- 
taining the  pleadings  of  the  parties.^  If  howerer  the  time  has  not  yet 
elapsed  when  the  roll  can  be  made  up,  the  clerk's  temporary  minute*  and 
enirie$y  together  with  the  original  papers  of  the  parties,  constitute  the  record 
ad  interim ; '  this  relaxation  being  conceded  to  practical  necessity.  More- 
over, in  inferior  courie  —  typically,  that  of  a  justice  of  the  peace — in  which 
by  tradition  {anle,  §  242G)  the  doctrine  of  incontrovertible  records  never 


•  The  {n\\om\n%  cMes  exemplify  the  mlea  on 
thin  unhject:  1836,  We«d  r.  weed,  25  Conn. 
337,  343  (where  the  analr>f]^y  with  refomiatioa 
of  dee^lfl  in  chancerr  i«  notH);  1862,  Friok  r. 
Frink,  43  N.  fL  508,'5I4  ;  1897.  Jack*  r.  Adam- 
wyfi,  56  Oh.  397,  47  X.  K.  48  ("  all  8<^nrces  of  in- 
formation  -that  are  competent  onder  general 
rale^  " ;  here  the  t«stiinony  of  tlie  ex-judge  of 
pro^^ate  to  the  fact  of  an  order  of  «ale) ;  1897, 
Wtate  V.  Fienter,  32  Or  254,  50  Pac.  561 ;  1873, 
ExwiTtt  I^ange,  18  Wall.  163,  167. 

*  Kxamples  of  records  Mt  oat  in  fall  are 
ffiren  in  the  Commentariefl,  Ap{)eudix  to  Book 

^  1807,  Ajrej  v.  Darenport,  2  B.  &  P.  N.  R. 
474  (the  lKK>k  of  entries  of  jndgmente  »  not 
evidence  of  a  jnrlgment) ;  1805,  Lee  v.  Meecock, 
5  K»p.  177  (a  day-»xxjk  from  the  jadgmen^ofiice, 
wntaining  copies  of  the  entries  of  judgments, 
etc.,  not  a<lmitted  ;  "an  office  copy  of  the  judg- 
ment onght  to  be  produced/'  if  not  the  docket 
itself;  1901,  Baxter  v.  Pritchard,  113  la.  422, 
85  N.  W.  6:}3  (record  bo<3k,  not  judgment  docket, 
in  the  judicial  record). 

Bat  thirt  strictne8S  of  the  common  law  is  not 
alwayH  observed ;  compare  the  following  opin- 
ions :  1897,  Simmons  v.  Threshour,  118  Cal.  100, 
50  Pac.  312  (whether  the  jadgment-book  suffices 
inxt^ad  of  the  judgment-roll)  ;  1849,  Browning 
V.  KUnagin,  22  N.  J.  L.  567,  573  (clerk's  "  seal- 
ingdocket  " ;  its  nature  well  explained);  1902, 
Aninnd.Hon  v..  Wilson,  11  N.  I).  193,  91  N.  W. 
37  (whether  a  judgment-<locket  suffices  to  estab- 
lish a  judgment,  inHteud  of  the  record  book). 


•  1839,  Pradeo  r.  Aldeo,  23  Piek.  1S4,  1S7 
(the  clerk  first  records  the  doiiigB  briefly  '^  in  a. 
minute-book,  called  the  docket,  from  which  a 
full,  extended,  and  intelligible  leoovd  is  after^ 
wards  to  be  made  np;  but  nntfl  they  can  be 
made  up,  these  short  notes  must  stand  as  the 
record '^);  1848,  Read  v,  Sutton,  2  Cnsh.  115, 
123  ("  The  docket  is  the  record  antH  the  record 
is  folly  extended,  and  the  same  rules  of  pre> 
sumed  rerity  apply  to  it  as  to  the  lecoid"; 
excluding  testimony  of  the  clerk  and  the  judge 
as  to  the  non-making  of  an  order  of  judgment) ; 
1861 ,  McGrath  p.  Seagrave,  2  All.  443  C  minutea 
may  be  introduced  when  the  record  has  not  been 
drawn  ont  in  extenso^  as  containing  the  elements 
of  a  record,  and  in  truth  for  the  time  being  con- 
stituting the  record  itself  " ;  here  a  docket  entry, 
together  with  the  original  papers^  was  received 
where  "  every  essent^  fact  appears  .  .  .  with- 
out resorting  to  parol  proof  '*). 

How  much  depends  on  local  custom  may  be 
seen  by  the  following  case:  1850,  Willard  v. 
Harvey,  24  N.  H.  344,  348  (the  custom  in  this 
State  had  been  not  to  extend  the  record  of  a 
judgment  from  the  minutes  and  original  papers 
until  a  resort  to  the  judgment  in  another  pro- 
ceeding was  needed,  and  then  the  clerk  made  a 
copy  "t)f  the  record  supposed  to  exist  in  legal 
intendment,  and  certified  as  such  [copy],  with- 
out the  labor  of  first  making  an  original " ;  so 
that  "the  record  thas  extended  is  deemed  by 
the  Court  an  original  record,"  and  is  conclu- 
sive; corrections  can  be  made  only  by  proceia 
of  amendment). 
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obtained,  the  final  enrolment  was  never  customary  at  common  law.  Hence 
the  justice's  docket  or  minutes,  with  the  original  papers,  represent  in  the 
first  instance  the  proceedings ;  ^  and  though  the  legal  theory  persevered  that 
these  courts  do  not  possess  records  at  all,  in  the  strict  sense,^^  yet  the  prac- 
tical features  of  a  record  are  usually  attributed  to  these  books,  so  as  to 
exclude  proof  of  oral  transactions.^ 

(c)  What  are  tti^  transactions  which  in  legal  theory  form  part  of  the 
record  t  Obviously  many  things  are  said  and  done,  and  many  documents 
used,  not  only  out  of  court  but  in  court,  which  do  not  in  strictness  form  a 
part  of  the  proceedings  in  the  controversy,  and  hence  do  not  need  to  appear 
in  the  record,  —  hence  may  be  established  without  regard  to  the  contents  of 
the  record.  This  involves  the  whole  theory  of  trials  and  appeals.  It  is 
enough  to  note  that  the  application  of  the  present  principle  is  dependent 
on  that  theory ;  ^  for  example,  whether  the  date  of  a  writ  or  declaration  is 
disputable  depends  on  the  theory  of  terms  of  court  and  times  of  filing  of 
pleadings,^  and  further  to  note  that  so  far  as  the  purpose  is  not  to  rely  on 
the  judicial  proceeding  and  therefore  on  the  record,  but  to  prove  the  parties* 
conduct  in  other  aspects,  the  record  is  not  involved  and  therefore  does  not 
control.^* 

It  remains  to  distinguish  some  other  principles  often  invoked  in  the  proof 


*  I860,  State  v.  Bartlett,  47  Me.  896,  401 
(oriffinal  complaint  and  warrant  with  retorn, 
adnutted) ;  1882,  Folaoxn  t^.  Cressej,  73  id.  270 
(citation  and  return,  etc.,  in  poor-debtor's  Court ; 
'*  such  inferior  Courts  are  not  reauired  to  make 
up  fuU  and  formal  records,  ana  their  doings 
may  be  shown  by  their  minutes  and  the  original 
papers,  or  certified  copies  ") ;  1825,  Com.  v.  Bol- 
kora,  3  Pick.  281,  282  (a  Court  of  Sessions 
licensing  innholders  does  not  act  judicially ;  its 
minutes  are  therefore  admissible) ;  1836,  Darid- 
son  r.  Slocomb,  18  id.  464, 466  ("the  minutes  of 
the  justice  [of  the  peace]  are  not  technically  a 
record ;  but  they  contain  all  the  material  parts 
which  the  record  would  comprise  if  it  were 
made  np  at  large  and  in  the  usual  form  " ;  here 
used  because  the  justice  had  died  before  extend- 
ing them);  1897,  State  v.  Rice,  49  S.  C.  418, 
27  S.  £.  452  (conviction  of  a  crime ;  the  trial 
justice's  book  admitted  aa  the  record). 

^«  1824,  Dyson  v.  Wood,  3  B.  &  C.  449  (for 
a  court  not  of  record,  the  judgment  must  be 
pleaded  or  denied  as  a  fact,  and  not  the  memo- 
randum or  docket  that  may  have  been  kept; 
while  for  a  court  of  record,  though  the  record 
itself  is  pleaded  or  denied,  it  mere^  "  imports," 
or  not,  a  judgment). 

u  1772,  Fisher  v.  Lane,  2  W.  Bl.  834  (minute- 
book  of  the  Mayor's  Court  of  London ;  in  prov- 
ing its  judgment  on  foreign  attachment,  in 
defence  to  an  action,  the  omission  in  the  min- 
utes of  a  record  of  summons,  etc.,  held  fatal, 
and  semble  not  to  be  supplied  by  parol) ;  1833, 
Boomer  v.  Lane,  10  Wend.  525  (parol  evidence 
«f  a  justice's  judgment,  not  admissible). 

**  The  following  rulings  will  show  the  scope 
of  the  inquiry :  1878,  Williams  i;.  Goodell,  60 
Ga.  482  (tnat  a  notice  had  not  been  served ;  the 


opponent's  testimony  excluded,  the  record  of 
proceedings  being  the  proper  source) ;  1897, 
Pritchett  V.  DavS,  101  id.  236,  28  S.  E.  666 
(''homestead  papers,"  not  the  record  in  the 
Court,  are  the  original,  in  proving  the  setting- 
apart) ;  1831,  Frost  v.  Shapleigh,  7  Greenl.  236 
(writ  of  attachment  never  returned  and  thus  not 
matter  of  record ;  the  attachment  proved  orally) ; 

1824,  Craufurd  v.  State,  6  H.  &  J.  231,  234  (a 
bond  filed  in  the  Orphan's  Court ;  non-delivery 
allowed  to  be  shown);  1893,  Munro  v.  Meech, 
94  Mich.  59^  54  N.  W.  290  (that  the  former 
suit  was  not  tried  on  its  merits,  admitted)  ; 

1825,  Judge  of  Probate  v,  Briggs,  3  N.  U.  309 
(Probate  Court ;  record  held  conclusive  as  to 
the  filing  of  a  claim) ;  1850,  Brackett  v.  Hoitt, 
20  id.  257,  260  (the  case  made  by  the  presiding 
judge  for  determination  on  appeal  is  a  part  <3 
the  record) ;  1826,  Wolfe  o.  Washburn,  6  Cow. 
261,  265  (minutes  of  a  justice  as  to  a  claim  of 
set-off,  held  no  part  of  the  records  and  therefore 
contradictable). 

^  1761,  Morris  v,  Pugh,  3  Burr.  1242  (whether 
a  writ  in  trover  was  dated  before  the  demand 
and  refusal ;  the  nisi  prius  record  spoke  of  it 
as  "  of  Easter  term  " ;  held,  that  the  presump- 
tion that  it  was  filed  on  the  first  day  of  the  term 
could  be  rebutted  by  the  writ  itself) ;  1826, 
Granger  t^.  George,  5  B.  &  C.  149  (the  declara- 
tion's statement  of  the  time  of  action  begun  is 
disputable) ;  1828,  Lester  v.  Jenkins,  8  id.  339 
(so  idso-for  a  writ) ;  1826,  Johnston  v.  Darrah, 
8  N.  J.  L.  282,  285  (the  time  of  recording  an 
execution  may  be  shown). 

"  1832,  Loury  v.  Cady,  4  Vt.  504,  505  (the 
fact  of  attachment  may  be  proved,  between 
sheriff  and  receipters,  by  the  receipt;  the  at- 
tachment-writ itself  not  required). 


8459 


12450 


PAROL  EVIDENCE  EULES:  R  [Chap.  LXXXV 


of  records,  —  genuinely  principles  of  evidence.  (1)  The  doctrine  about  pro* 
duGing  the  original  of  a  document,  or  accounting  for  its  absence,  permits 
copies  to  be  used  when  the  original  is  not  obtainable ;  the  application  of  this 
to  the  production  of  the  original  judicial  record  is  elsewhere  dealt  with  {ante, 
§§  1215-1217).  (2)  The  copy  thus  used  must  be  verified  by  a  witness;  but 
the  hearsay  verification  of  the  official  custodian,  in  the  shape  of  a  certified 
copy,  may  be  used,  under  an  exception  to  the  Hearsay  rule,  without  calling 
the  officer  to  the  stand  in  person  {ante,  §§  1677-1681).  (3)  The  doctrine  of 
the  completeness  requires  in  many  cases  that  the  whole  of  a  document  be  pro- 
duced {antCy  §  2110).  (4)  The  rules  of  authentication  often  have  a  special 
application  in  the  proof  of  genuineness  of  a  judicial  record  {ante,  §§  2158— 
2164).  (5)  The  conclusiveness  or  admissibility  of  a  sheriff's  return  involves 
sometimes  the  present  principle  and  sometimes  certain  distinct  ones  {ante, 
§§  1347.  1664). 

§2451.  Same:  (2)  Corporate  Acts  and  Recorda;  (3)  Negotiable  Inatra* 
menta.  (2)  Whether  the  acts  of  a  corporation  must  at  common  law  be  in- 
tegrated in  a  written  record  is  a  question  which  has  given  rise  to  a  great 
variety  of  opinions  and  of  practice,^  though  the  modern  tendency  is  to  apply 
no  different  rule  to  corporate  than  to  natural  persons.*  Whether  the  pro* 
ceedings  of  a  corporate  meeting  are  subject  to  the  same  rule  is  a  distinct 
question,  and  the  analogy  of  judicial  records  here  makes  for  preserving  the 
same  compulsory  rule ;  ^  but  again  the  modem  tendency  is  to  leave 
the  transaction  without  legal  restriction.*  Where  such  a  record  is  made, 
the  principle  of  voluntary  integration  {ante,  §  2430)  may  of  course  be  ap- 
plied, and  the  record  made  to  control.^ 

It  may  be  added  that  for  corporate  records  analogous  subordinate  questions 
arise  as  for  judicial  records,  —  for  example,  concerning  the  particular  book  or 


^  1827,  Bank  v.  Dandridge,  12  Wheat.  64,  67, 
69  (Story,  J. :  *'  In  ancient  times  it  was  held 
that  corporations  aggregate  coald  do  nothing 
but  by  deed  under  their  common  seal ;  bat  .  .  . 
the  mle  has  been  broken  in  upon  in  a  vast  vari- 
ety of  cases,  in  modern  times,  and  cannot  now 
as  a  general  proposition  be  supported ;  ...  wo 
do  not  admit  as  a  general  proposition  that  the 
acts  of  a  corporation,  although  in  aU  other  re- 
spects rij^htly  transacted,  are  invalid  merely  from 
the  omission  to  have  them  reduced  to  writing, 
unless  the  statute  creating  it  makes  such  writing 
indispensable  as  evidence  or  to  give  them  an 
obli^tory  force";  Marshall,  C.  J.,  dissents  at 
91). 

*  Coses  cited  in  Cook,  Corporations,  1898, 
4th  ed..  §§721,  725. 

»  1824,  Taylor  v.  Henry,  2  Pick.  397,  401  (an 
unrecorded  adjournment,  not  provable  orally ; 
"  if  a  fact  of  this  kind  can  be  proved  by  parol 
evidence,  it  is  difficult  to  see  why  the  election  of 
officers  may  not  be  proved  in  the  same  manner ; 
this  goes  to  the  foundation  of  our  system  of  civil 
society") ;  1827.  Manning  v.  Fifth  Farish,  6  id. 
6,  16  (agreement  as  to  church  property  ;  a  vote 
of  a  parish  corporation,  not  provable  in  parol) ; 
1896,  Dennis  v.  Mfg.  Co.,  19  li.  I.  666,  36  Atl. 


129  (parol  proceeding  not  admissible;  but  an 
exception  to  the  rule  is  conceded).  For  a  learned 
opinion  to  the  contrary,  see  that  of  Story,  J.,  in 
Bank  v.  Dandridge,  supra,  12  Wheat.  64,  82; 
Marshall,  C.  J.,  dissents  at  113. 

*  1896,  Boggs  V.  Ass'n,  111  Cal.  3.54,  43  Pac 
1106  (if  no  record  is  kept,  the  parol  proceedings 
suffice) ;  1897,  Zalesky  v.  Ins.  Co,  102  la.  512, 
70  N.  W.  187,  71  Ni  W.  433  (similar);  1901, 
Green  v.  Lancaster  Co.,  61  Nebr.  473,  85  N.  W. 
439  (county  board's  administrative  acts  —  here, 
an  accord  and  satisfaction  of  a  claim  —  need  not 
be  by  written  record)  1892,  VVinuepesaukee  C. 
M.  Ass.  V.  Gordon,  67  N.  H.  98,  29  Atl.  412  (re- 
ligious camp- meeting:  acts  provable  by  parol, 
no  charter,  rule,  or  vote  to  record  them  being 
shown) ;  and  cases  cited  in  Cook,  Corporations, 
§714. 

^  1897,  State  v.  Main,  69  Conn.  123,  37  AtL 
80  (destruction  of  trees  having  a  contagious 
disease ;  to  show  that  certain  alleged  regulations 
of  the  State  Board  of  Agriculture  had  not  been 
adopted,  evidence  that  the  record  of  their  adop- 
tion had  been  subsequently  interlined  was  re* 
jected) ;  1894,  Roland  v.  District,  161  Pa.  102, 
106.  28  Atl.  995,  1007  (school-directors;  the 
record  must  be  used,  if  there  is  one). 
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paper  which  constitutes  the  record,*  and  the  correction  of  records  nunc  pro 
tunc  by  special  proceeding.' 

(3)  A  negotiable  instrument  is  by  common-law  custom  required  to  be  inte- 
grated into  a  single  document.  The  only  feature  in  which  this  appears  to 
have  been  left  doubtful  at  common  law  was  the  acceptance,  which  (even 
though  distinguished  from  a  promise  to  accept)  was  by  some  thought  to  be 
efifective  though  not  contained  in  the  bill ;  but  this  anomaly  was  cured  by 
statute.*  The  peculiarity  of  the  general  rule  in  its  application  to  negotiable 
instruments  is  that  it  not  only  requires  the  essential  features  of  the  nego- 
tiable obligation  to  be  included,  but  also  requires  the  exclusion  of  other  terms 
of  the  transaction.  Hence  the  peculiar  aspect  of  the  rule  of  voluntary  in- 
tegration when  applied  to  the  remaining  parts  of  the  transaction,  as  already 
examined  (an^e,  §§  2443-2445).  Whether,  as  a  matter  of  theory,  those  con- 
sequences should  be  deemed  to  belong  under  the  present  head,  as  due  to  the 
element  of  compulsory  integration,  may  be  open  to  argument. 

§  2452.  Under  Statutes :  (1)  Wms ;  (2)  BaUots ;  (3)  InBorance  Policies. 
(1)  By  the  statute  of  Henry  VIII  (post,  §  2454),  a  vnll  of  land  was  required 
to  be  in  writing,  and  by  the  statute  of  frauds  of  Charles  II  a  will  of  person- 
alty was  practically  (through  the  restrictions  of  section  19  on  nuncupative 
wills)  required  also  to  be  in  writing.  But  under  neither  of  these  provisions 
was  any  integration  required,  i,  e.  any  reduction  of  the  testamentary  acts 
into  a  single  document  Hence,  wills  of  land,  from  1540  to  1678,  and  wills 
of  personalty,  down  to  1837  in  England,  might  be  contained  in  several  writ- 
ings, more  or  less  fragmentary  and  inconsistent,  and  yet  valid  as  written 
testamentary  utterances  taking  effect  as  a  single  will  upon  the  testator's 
death.  In  the  practice  of  the  ecclesiastical  Courts  up  to  the  last  moment 
of  this  r^me  might  be  found  frequent  instances  of  the  lack  of  any  rule  of 
integration.^ 

Nor  was  the  change  effected  by  any  express  legislative  statement.  But 
the  formality  of  attestation,  indirectly  but  practically,  produced  an  equivalent 
result  By  the  statute  of  frauds  (in  1678)  wills  of  land,  and  by  the  statute 
of  wills  (in  1837)  all  kinds  of  wills,  were  required  to  be  executed  with  the 
formality  of  attestation.  This  formality  ousted  the  earlier  loose  practices, 
and  in  effect  compelled  testators  to  place  all  their  testamentary  provisions 
in  a  single  document : 

1866,  Wilde,  P.  J.,  in  Guardhouse  v.  Blachbumy  L.  R.  1  P.  &  D.  109  ;  <*  The  Willa  Act 
[of  1837,  requiring  signature  and  attestation]  has  worked  a  great  change  in  the  testamen- 


•  1876,  Fraser  v.  Charleston,  8  S.  C.  818, 337 
(transfer-book  of  a  corporation  is  secondary  to 
the  share-certificate,  in  showing  the  fact  of  a 
transfer) ;  1869,  Iowa  &  M.  R.  Co.  v.  Perkins,  28 
la.  281,  283  (corporation  snbscription-book,  not 
the  memoranda  containing  the  actaal  signatures, 
treated  as  the  original  contract,  the  officer  being 
the  agent  to  prepare  it). 

V  1 897,  Everett  v.  Deal,  148  Ind.  90, 47  N.  E. 
219  (town  board's  records). 

*  Cases  cited  in  Ames'  Cases  on  Bills  and 


Notes,  I,  168,  186,  notes;  1704,  St.  3  &  4  Anne, 
c.  9,  §§  4,  5 ;  1821,  St.  1  &  2  Geo.  IV,  c.  78,  §  2 ; 
1878,  St.  41  &  42  Vict.  c.  13,  §  1 ;  Crawford. 
Negotiable  Instruments  Law,  §§  220-233 ;  1875, 
Scndder  u.  Union  Natl  Bank,  91  U.  S.  406,  410. 
^  1783,  Blackwood  v.  Darner,  3  Phillim.  Eccl. 
458,  note;  1830,  Taylor  v.  D'Egville,  3  Hagg. 
Eccl.  202  ;  1830,  Bra^e  v.  Dyer,  ib.  207  ;  1830, 
Kind's  Proctor  i;.  Dames,  ib.  218,  231  (showing 
the  looseness  of  practice  then  obtaining  in  the 
ecclesiastical  Court). 
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tary  law,  as  administered  by  the  ecclesiastical  Courts  on  this  head.  Under  that  [prior] 
law,  a  testamentary  paper  needed  not  to  have  been  signed,  provided  it  was  in  the  testa- 
tor's writing;  and  all  papers  of  a  testamentary  purport,  if  in  his  writing,  commanded  the 
equal  attention  of  the  Court,  save  so  far  as  one,  from  its  date  or  form,  might  be  mani- 
festly intended  to  supersede  or  revoke  another,  as  a  will  superseding  instructions,  or  a 
subsequent  will  revoking  a  former."  ' 

Under  this  requirement,  to  be  sure,  the  document  containing  testamentary 
act  need  not  be  a  physically  single  and  undivided  paper ;  but  the  physically 
separate  pieces  must  at  least  form  a  single  grammatical  or  literary  struc- 
ture.' Nevertheless,  it  remains  true  in  theory  that  no  statute  compels  the 
testator  to  integrate  in  a  single  document;  if  the  formality  of  attestation 
is  observed,  he  may  have  any  number  of  documents.  The  only  aspect  in 
which  the  theory  can  have  any  practical  consequence  is  in  the  difference  be- 
tween a  will  and  a  codiciL  In  effect,  a  codicil  is  a  document,  separate  per- 
haps in  existence  and  time,  which  is  made  appurtenant  to  a  will,  and  goes  to 
modify  it  and  to  make  up  with  it  one  entire  testamentary  act.  A  will,  on 
the  other  hand,  is  an  independent  document  complete  in  itself,  superseding 
and  integrating  all  other  testamentary  acts.^  Hence,  for  example,  a  docu- 
ment which  is  strictly  a  will  must  be  held  to  revoke  by  implication  all  parts 
of  a  prior  will,  though  a  codicil  would  revoke  only  such  parts  as  were  incon- 
sistent with  it  Possibly,  however,  this  aspect  of  the  distinction  may  better 
be  explained  by  denominating  each  codicil  a  separate  testamentary  act,  alter- 
ing or  novating  the  prior  act,  —  as  contracts  are  novated  (ante,  §  2441),  and 
this  would  leave  it  practically  true  in  every  aspect  that  the  formality  of 
attestation  has  in  effect  compelled  the  integration  of  testamentary  acts. 

(2)  By  statute  an  electoral  ballot  is  now  almost  universally  required  to  be 
integrated  into  a  single  document ;  although  even  under  the  system  of  the 
common  law  there  was  seldom  any  opportunity  of  casting  a  written  vote  4n 
any  other  way.^ 

(3)  By  statute  in  several  jurisdictions  all  parts  of  a  transaction  of  insur- 


*  So  also  in  this  country:  1895,  BarnewaU 
r.  MurreU,  108  Ala.  366,  18  So.  831  (ander  mod- 
em statutes,  **  the  true  inquiry  is  not  as  to  the 
completeness  of  the  paper,  but  as  to  the  finality 
of  the  intent  and  purpose  of  the  testatrix,  mani- 
fested by  the  observance  of  the  formalities  of 
execution  required  by  the  statute  "). 

»  1801,  Smart  v.  Pruiean,  6  Vee.  Jr.  560,  565 
(L.  C.  Eldon :  ''  The  rule  of  law  is  that  an  in- 
strument properly  attested,  in  order  to  incor- 
porate auother  instrument  not  attested,  must 
describe  it  so  as  to  be  a  manifestation  of  what 
the  paper  is  which  is  meant  to  be  incorporated, 
in  such  a  way  that  the  Court  can  be  under  no 
mistake.  .  .  .  The  true  qnestion  is,  if  these 
papers  were  found  in  the  Durean  with  the  will, 
can  I  say,  from  the  contents  of  the  will,  these 
two  papers  are  the  papers  referred  to  ?  ") ;  1830, 
Dillon  V,  Harris,  4  Bligh.  v.  8.  321,  358  (wiU 
devising  property  to  a  son  so  long  as  he  keeps  a 
certain  "solemn  engagement,  .  .  .  which  en- 
gagement signed  by  him  I  have  put  into  the 
hands  of  my  said  trustees  " ;  a  certain  engage- 


ment not  admitted,  becanse  not  snfiiciently  iden- 
tified) ;  1858,  AUen  u.  Haddock,  11  Moore  P.  C. 
427  ;  1881,  Gould  v.  Lakes,  L.  R.  6  P.  D.  1  ; 
1894,  Gamett's  Goods,  Prob.  90;  1895,  Bame- 
wall  V.  Murrell»  108  Ala.  366,  18  So.  831  ("The 
validity  of  the  instrument  as  a  will  is  nnaffected 
because  of  the  fact  that  it  is  composed  of  or 
written  on  several  separate  sheets,  if  they  are 
connected  and  coherent  in  sense  and  by  an 
adaptation  of  the  several  parts").  Compare 
Burge  V.  Hamilton,  1884.  76  Ga.  568,  619. 

*  1799,  Arden,  M.  K.,  in  Croebie  v.  Macdonal, 
4  Yes.  Jr.  10  ("  There  is  a  great  distinction  be- 
tween wills  and  codicils  in  this  respect.  If 
there  are  two  separate  papers,  both  called  wills, 
inconsistent  with  each  other,  it  is  not  the  rule  to 
prove  both,  in  the  Ecclesiastical  Court ;  the  last 
IS  the  will ;  from  the  nature  of  the  instrument  it 
revokes  the  other.  .  .  .  But  if  it  does  purport  to 
be  coupled  with  another  instrument,  it  is  as 
much  a  part  of  that  instrument  as  if  it  was 
written  upon  the  same  paper"). 

■  Compare  §§  1967,  2421,  ante. 
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anee  must  be  embodied  in  a  single  document ;  ®  and  the  construction  of  this 
type  of  statute  illustrates  neatly  the  distinction  between  the  doctrine  of  In- 
t^ration  (anUy  §  2425)  and  that  of  Written  Formality  (post,  §  2454) ;  be- 
cause even  written  parts  of  the  transaction  not  embodied  in  the  policy  will 
by  this  rule  be  ignored."  It  is  also  to  be  noted  that  these  statutes  go  further 
than  any  other  application  of  the  rule,  in  that  they  require  a  physical,  and 
not  merely  (as  for  wills)  a  grammatical  or  literary  integration. 

§  2453.  ConclusiTe  Certificates,  distinguished.  The  principle  of  Integra- 
tion, by  which  the  document  becomes  the  very  embodiment  of  the  transac- 
tion, must  be  distinguished  from  the  principle  of  Conclusive  Testimony  (ante, 
§§  1345-1353),  by  which  a  particular  person's  written  report  is  taken  as 
conclusive  and  no  contrary  testimony  is  allowed  to  overthrow  it.  The  com- 
mon result  of  both  principles,  though  by  different  reasonings,  is  that  the 
terms  of  the  writing  are  decisive.  But  the  practical  difference  between  the 
two  principles  appears  when  the  writing  itself  is  lost  and  cannot  be  pro- 
duced; for  here,  by  the  former  principle,  the  terms  of  the  writing  must 
nevertheless  be  proved  (ante,  §  2450)  because  it  is  the  sole  embodiment  of 
the  transaction ;  while  by  the  latter  principle  the  conclusive  testimony  is 
merely  preferred  4o  others,  and  therefore  when  it  becomes  unavailable  the 
preference  ceases,  and  other  testimony  may  be  used  (ante,  §  1346). 

There  are  but  few  genuine  instances,  of  the  principle  of  conclusive  testi- 
mony, and  these  not  universally  conceded ;  the  chief  of  these  are  a  magis- 
trate's report  of  testimony  at  a  preliminary  examination  (ante,  §  1349),  the 
enrolled  copy  of  a  legislative  act  (ante,  §  1350),  and  the  eleetion-jvdges'  certifi- 
cate of  votes  (ante,  §  1351).  There  are  a  few  other  instances  (ante,  §  1352)  in 
which  the  principle  is  involved  in  appearance  only ;  for  example,  the  con- 
clusiveness (in  some  jurisdictions)  of  a  notary's  certificate  of  a  married 
woman's  voluntary  achiowledgment  of  a  deed  at  a  privy  examination  is  in 
reality  an  instance  of  the  binding  effect  of  a  judicial  proceeding,  and  depends 
upon  the  law  of  judgments.  In  all  the  foregoing  cases,  the  difference  be- 
tween the  rule  of  conclusiveness  of  testimony  and  the  rule  of  judicial  rec- 
ords is  seen  in  this  feature,  that  the  judicial  record  represents  and  is  in  legal 
theory  the  transaction  itself  of  the  Court,  while  in  the  former  instances  the 
certificate  is  the  officer's  report  of  somebody  else's  doing  or  of  some  external 
happening.  Obviously,  in  such  instances  the  theory  of  integration  cannot 
apply,  because  the  writing  of  the  officer  cannot  be  the  embodiment  of  the  act 
of  some  other  person,  but  can  only  be  testimony  about  it.  In  the  case  of  a 
deposition,  on  the  other  hand  (ante,  §  802),  the  written  deposition  signed  by 
the  deponent  is  the  embodiment  of  his  testimony,  while  the  caption-certifi- 
cate is  the  officer's  report  of  what  happened  in  his  presence. 

*  Mass.  St.  1894,  c.  522,  §  73  (every  insurance  ^  1896,  Considine  v,  Ins.  Co.,  165  Maaa.  462, 

policy  must  have  the  application  attached  thereto,  43  X.  K.  201  (both  the  unattached  application 

"and  anleas  so  attached  the  same  shall  not  be  and  the  insured's  oral  utterances,  excluded); 

considered  a  part  of  the  policy  or  received  in  1902,  Albro  v.  Ins.  Co.»   C.  C,  119  Fed.  629 

evidence") ;  1897,  Joyce,  Insurance,  I,  §§  186-  (Ck>n8idine  v.  Ins.  Co.  followed). 
187, 190  (citing  other  statutes). 
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Further  to  be  distinguished  are  statutory  rules  of  substantive  law  which, 
in  the  guise  of  rules  of  conclusive  evidence,  practically  declare  certain  facts 
legally  immaterial,  —  for  example,  the  rule  that  a  tax-officer's  recitals,  in 
his  deed,  of  the  due  performance  of  certain  prior  proceedings  shall  be  con* 
elusive  evidence  of  these  facts  (ante,  §  1353).  Such  a  rule,  so  far  as  consti- 
tutionally valid,  is  no  rule  of  evidence,  but  merely  a  rule  declaring  oertain 
facts  legally  immaterial  to  avoid  or  produce  a  certain  result 

C.  Solemnization  of  Legal  Acts. 

§  2454  Writing  am  a  Formality ;  Statute  of  Frauds.  When  it  is  required 
that  a  transaction,  to  have  legal  effect,  must  be  in  writing,  the  requirement 
is  one  oiform  or  solemnity.  The  principle  of  solemnization  differs  from  the 
two  preceding  ones  in  that  it  does  not  inquire  whether  the  act  was  done  at 
all,  nor  whether  it  was  embodied  in  a  single  utterance,  but  merely  whether 
its  form  of  utterance  was  sufficient  Stamp,  seal,  attestation,  writing,  —  all 
these  are  different  varieties  of  formality;  but  the  fundamental  and  most 
common  one,  in  all  modem  systems  of  law,  is  writing. 

That  the  rule  of  Written  Formality  is  independent  of  the  rule  of  Integra* 
tion,  just  examined,  is  plain.  For  example,  a  will  of  lan^,  during  the  cen- 
tury after  it  was  first  required  to  be  in  writing  (ante,  §  2452),  was  in  all  that 
time  not  required  to  be  in  a  single  document.  So,  too,  of  insurance  applica- 
tions under  modem  statutes  (ante,  §  2452).  On  the  other  hand,  when  the 
parties  have  reduced  their  transaction  to  a  single  writing,  the  rule  of  Inte- 
gration applies  (ante,  §  2425),  although  the  transaction  might  have  been 
valid  without  any  writing.  Whenever,  then,  the  question  is  whether  a 
transaction,  to  be  valid,  must  be  in  writing,  not  merely  oral,  it  is  a  question 
of  Written  Formality.  This  question  is  presented  when  the  parties  have 
used  no  writing,  and  is  a  distinct  one  from  that  which  arises  after  the  trans- 
action  has  been  done  in  writing,  i.  e.  from  the  question  of  "  varying  the 
writing"  already  dealt  with. 

What  transactions,  then,  are  required  by  law  to  be  done  in  writing,  as  a 
condition  of  legal  validity  ?  At  common  law,  none,  it  would  seem.  The 
historical  surroundings  of  the  common  law  in  its  origins  were  unfavorable  to 
such  a  requirement  (ante,  §  2426).  Even  for  dealings  with  land,  livery  of 
seisin  persisted  for  centuries  as  a  sufficient  formality  ;  and  only  where  livery 
was  impossible,  namely,  for  incorporeal  rights,  was  the  requirement  of  a 
written  deed  of  grant  developed,  and  even  here  some  sort  of  symbolic  seisin, 
in  the  way  of  attornment  or  view  or  the  like,  was  needed  to  complete  the 
title.^  Judicial  records,  another  example  of  the  modem  necessity  of  writing, 
began  as  the  mere  recollection  of  the  judge  (ante,  §  2426) ;  and  negotiable 
instruments,  the  one  full  and  indubitable  instance  of  compulsory  writing, 
were  a  distinct  borrowing  from  international  mercantile  custom.  In  modern 
times,  numerous  local  statutes  have  insisted  on  the  formality  of  writing  for 

^  Pollock  and  Maltland,  Hiatory  of  the  English  Law,  II,  82,  d3, 139. 
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specific  miscellaneous  transactions.^  Yet  it  may  be  said  that^  in  general, 
apart  from  statutes,  and  apart  from  one  special  doctrine  (post,  §  2455),  no 
legal  act  was  required  to  be  in  writing.' 

Even  among  statutes,  there  are  few  of  wide  scope.  These  date  back  to  the 
innovating  provisions  of  the  1500s,  by  which  bargains  and  sales,*  as  well  as 
wills,^  of  land  must  be  in  writing.  The  next  and  greatest  measure  of  this 
kind  was  the  statute  of  frauds  and  perjuries,  in  1678,  which  extended  the 
formality  of  writing  to  the  remaining  most  important  transactions  in  land 
and  to  many  classes  of  contracts  and  of  dealings  with,  personalty.^    This  is 


'  The  following  will  serve  as  examples :  1800, 
White  17.  Wilson,  2  B.  &  P.  1 16, 1 19  (the  statute 
reqairing  agreements  for  wages  of  crews  to  be 
in  writing,  and  the  articles  in  this  case  having 
noted  the  wages  of  the  mate  at  6/.  a  month,  a 
further  oral  agreement  that  the  mate  should 
have  the  average  price  of  a  negro  slave  sold  on 
the  ship's  account  was  excluded,  because  the 
statute  required  writing) ;  1814,  St.  54  Geo.  Ill, 
c.  144,  §§  3-5  (contracts  of  marine  insurance  to 
be  Id  writing);  1851,  Greeley  v.  Quimby,  22 
N.  H.  335,  338  ("  As  the  law  required  that  the 
return  of  the  selectmen  laying  out  the  road 
should  be  in  writing,  no  other  proof  can  be  sub- 
stituted for  it,  so  loDg  as  it  is  in  existence  and 
within  the  power  of  the  party  to  produce ") ; 
1826,  Fox  V,  Lambson,  8  N.  J.  L.  275,  276 
(manumission  being  required  to  be  done  in  writ- 
ing, etc.,  other  evidence  of  manumission  was 
excluded). 

s  1900,  Johnson  v.  Griswold,  177  Mass.  34,  58 
N.  £.  157  (where  no  statute  controhi,  an  official 
resignation  may  be  oral) ;  and  cases  cited  ante, 
§  2427.  The  case  of  corporate  records  {ante, 
§  2451 )  was  perhaps  an  exception. 

*  1535,  St.  27  U.  VIII,  c.  16  ("no  manors, 
lands,  tenements,  or  other  hereditaments,  shall 
pass,  alter,  or  change  from  one  to  another,  .  .  . 
oy  reason  only  of  any  bargain  and  sale  thereof, 
except  the  same  bargain  and  sale  be  made  by 
writing  indented,  setued,  and  inroUed  in  one  of 
the  king's  courts  of  record  ..."). 

*  1540,  St.  32  H.  VIII,  c.  1,  §  I  (gives  liberty 
to  devise  all  lands  "  as  well  by  his  last  will  and 
testament  in  writing,  or  otherwise  by  any  act 
or  acts  lawfully  executed  in  his  life");  1603, 
Molineux  v.  Molineux,  Cro.  Jac.  144  ("a  will 
cannot  refer  to  words  only,  without  writing ;  but 
it  onght  to  be  a  will  in  writing  for  all "). 

*  1678,  St.  29  Car.  II,  c.  3,  §  1  ("all  leases, 
estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  here- 
ditaments, made  or  created  by  livery  and  seisin 
only,  or  hi/  jHsrol,  and  not  put  in  writing  and  signed 
by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not  either  in 
law  or  equity  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect  ••.");§  3 
("no  leases,  estates,  or  interests  ...  [in  land] 
shall  ...  be  assigned,  granted,  or  surrendered, 
unless  it  be  hy  deed  or  note  in  writing^  signed  by 
the  party  so  assigning  ...");§  4  ("  no  action 


shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriages  of  another  person,  or  to 
charge  an;^  person  upon  any  agreement  made 
upon  consideration  of  marnage,  or  upon  any 
contract  of  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  or 
u]3on  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such 
action  shall  be  broujB^ht,  or  some  memorandum  or 
note  thereof,  shall  be  m  toriting,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other 

rrson  thereunto  by  him  lawfully  authorized '') ; 
5  ("all  devises  and  bequests  of  anv  lands  or 
tenements  .  .  .  sh^  be  in  writing,  ana  signed  by 
the  party  so  devising  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express  direc- 
tions, and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  cred- 
ible witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effect ") ;  §  7  ("  all  declarations  or 
creations  of  trusts  or  confiaences  of  any  lands, 
tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party 
.  .  .  ,  or  else  they  shall  be  utterly  void  and  of 
none  effect") ;  §  9  ("all  grants  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in 
toriting  sianed  by  the  party  granting  or  assigning 
,  ,  ,  or  else  shall  likewise  be  utterly  void  and  (S 
none  effect ") ;  §  17  ("  no  contract  for  the  sale  of 
any  goods  .  .  .  shall  be  allowed  to  be  good,  ex- 
cept the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memoranaum  in 
writing  of  the  said  bargain  be  made  and  siijned  by 
the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized  ") ; 
§19  ("no  nuncupative  will  shall  be  good  .  .  . 
that  is  not  proved  by  the  oaths  of  three  witnesses 
(at  the  least)  that  were  present  at  the  making 
thereof,  nor  unless  it  be  proved  that  the  testator 
at  the  time  of  pronouncing  the  same  did  bid  the 
persons  present,  or  some  of  them,  bear  witness 
that  such  was  his  will,  or  to  that  effect ") ;  §  20 
"  after  six  months  passed  from  the  speaking  of 
the  pretended  testamentary  words,  no  testimony 
shall  be  received  to  prove  any  will  nuncupative, 
except  the  said  testimony,  or  the  substance 
thereof,  were  committed  to  writing  within  six 
days  after  the  making  of  the  said  will "). 
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not  the  place  to  follow  out  in  detail  the  Tequirements  of  this  statute  and 
those  which  have  adopted  its  provisions  in  the  United  States.  But  it  is 
necessary  here  to  examine  its  provisions  so  far  as  they  bear  on  the  theory  of 
the  parol  evidence  rule,  and  to  discriminate  its  relation  to  the  principles 
already  considered. 

The  provisions  of  the  statute  fall  into  two  classes,  —  those  of  Sections  1,  3, 
5,  7,  and  9,  and  those  of  Sections  4  and  17.  (a)  The  terms  of  the  first 
group  deal  plainly  with  lYiQ  formality  of  the  act  It  must  be  "put  in  writ- 
ing/' and  otherwise  it  **  shall  be  utterly  void."  Such  a  transaction,  then,  if 
not  in  writing,  is  of  no  legal  effect.  The  writing  is  constitutive,  not  merely 
evidential  But  if  it  is  put  in  writing,  according  to  the  statute,  is  the 
writing  the  exclusive  memorial  of  the  transaction,  —  in  other  words,  is 
there  compulsory  integration,  under  the  principle  already  considered  (anU, 
§§  2450-2452)  ?  Not  necessarily,  —  that  is,  not  in  consequence  of  the 
statute.  The  requirement  of  signature,  in  all  those  five  sections,  will  tend  to 
induce  parties  to  reduce  their  transaction  in  its  entirety  into  a  single  docu- 
ment, but  this  is  only  an  indirect  consequence  of  the  statute,  —  as  already 
noticed  in  the  case  of  wills  {ante,  §  2452).  The  embodiment  in  a  single 
writing  is  voluntary,  not  compulsory.  For  example,  if  the  owner  of  a  farm 
by  a  single  negotiation  makes  leases  and  crop-contracts  of  various  parts  of 
it,^  the  statute  would  be  apparently  satisfied  by  a  series  of  signed  letters  be- 
tween the  parties.^  Furthermore,  if  the  transaction  covered  matters  both 
within  and  without  the  statute,  such  as  a  lease  of  land  and  a  sale  of  tooLs, 
and  the  former  was  embodied  in  a  single  writing,  there  is  nothing  in  the 
statute  to  render  the  latter  part  of  the  transaction  invalid ;  and  if  a  Court 
should  refuse  to  give  effect  to  the  oral  part,  it  would  be  solely  because  of  the 
principle  of  voluntary  integration,  leading  the  Court  to  believe  that  by  the 
intent  of  the  parties  the  document  was  the  sole  memorial  of  the  entire  trans- 
action.® Thus,  so  far  as  the  Sections  1,  3,  5,  7,  and  9,  of  the  statute  are  con- 
cerned, the  question  whether  the  transaction  satisfies  the  statute  by  being 
"  in  writing  "  is  essentially  distinct  from  the  further  question  whether  by 
the  other  rule  (of  integration)  the  transaction  has  been  so  embodied  in  a 
single  document  as  to  exclude  other  writings  or  oral  utterances  which  passed 
in  the  course  of  the  negotiations. 

(b)  The  terms  of  the  second  group  —  Sections  4  and  17  —  differ  radically 
in  theory  of  formality,  but  their  relation  to  the  principle  of  integration  is  the 
same.  They  differ,  in  theory  of  formality,  from  Sections  1,  3,  5,  7,  and  9, 
because  they  equire  only  a  "note  or  memorandum  in  writing"  o/the  "agree- 
ment** or  "  bargain."  In  other  words,  the  writing  is  not  the  contract,  but  is 
distinct  from  it  and  is  merely  the  party's  admission  that  such  a  contract  was 

^  The  case  of  a  transfer  of  freehold  estates  v.  Leyine,  50  Minn.  168,  52  N.  W.  525  (1892), 

would  be  different,  because  a  sealed  deed  is  there  cited  ante,  §  2430.    Compare  also  Lowrey  v. 

required  :  Browne,  Statute  of  Frauds,  5th  ed.,§  6.  Downey,  Ind.,  Brockett  v.  Bartholomew,  Carr  r . 

*  This  point  does  not  appear  to  have  been  de-  Dooley,  Durkin  v.  Cobleigh,  Mass.,  Harman 
cided,  so  far  as  the  citations  in  Browne,  ubi  supra,  v.  Harman,  U.  S.,  Long  r.  Ferine,  W.  Va.,  cited 
show.  ante,  §  2442. 

*  A  good  example  of  this  is  seen  in  Bretto 
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made.  This  difference  is  plain,  and  is  generally  conceded,^^  and  shows  its 
practical  results  in  various  ways.  For  example,  the  written  admission  may 
be  made  subsequently  to  the  contract ;  ^^  it  may  even  in  terms  attempt  to 
repudiate  the  contract ;  ^  it  may  be  a  letter  to  a  third  person.^  Practically, 
to  be  sure,  the  effect  is  the  same,  so  far  as  the  necessity  of  a  writing  is  con- 
cerned ;  for  it  must  mention  and  cover  all  the  essentia  terms,  if  not  all  the 
terms  whatever,  of  that  part  of  the  transaction  covered  by  the  statutory  re- 
quirement ;-**  and  these  terms  so  written,  of  course,  cannot  be  overthrown 
or  varied  by  other  written  or  oral  utterances ;  ^^  so  that  the  parties  are  in 
this  respect  in  the  same  plight  practically  as  uader  Sections  1,  3,  5,  7,  and  9, 
in  spite  of  the  difference  of  theory.  But  what  of  the  rule  of  integration  ? 
Is  there  any  difference  in  that  respect  ?  By  no  means.  For  example,  under 
Sections  4  and  17,  a  series  of  letters  or  other  documents  will  suffice  to  satisfy 
the  statute,  and  yet  the  terms  of  the  transaction  may  be  scattered  through 
the  negotiation  and  not  embodied  in  a  single  document.^^  Again,  if  a  trans- 
action includes  matters  both  within  and  without  the  statute,  the  satisfaction 
of  the  statute  for  the  former  may  be  made,  and  then  the  remainder  though 
not  in  writing  may  be  enforced.^"  In  short,  the  parties  may  satisfy  the 
statute  without  embodying  their  entire  transaction  in  a  single  writing,  or 
with  embodying  the  statutory  part  of  it  in  writing  and  the  remainder  orally. 
Thus  the  question  whether  any  particular  writing  is  the  sole  embodiment  of 
their  transaction  is  a  distinct  one,  and  depends  upon  the  intent  of  the  par- 
ties. Here,  then,  as  under  the  other  Sections  of  the  statute,  the  principle  of 
Integration  is  found  to  be  independent  of  the  principle  of  Written  Formality. 
§  2455.  Same  :  Discharge  and  Alteration  of  Specialties,  eto.  (1)  Although 
writing  was  in  general  at  common  law  no  necessaiy  formality  to  any  transac- 
tion {anU',  §  2454),  yet  in  one  respect  it  was  made  necessary  by  the  appli- 
cation of  a  peculiar  doctrine,  whose  Boman  origin  and  mediaeval  vogue  have 
been  already  noticed  {ante,  §  2426),  namely,  the  doctrine  that  Ka  act  of  a 
higher  "  nature "  cannot  he  altered  or  annulled  by  anything  of  an  "  inferior 
nature/*  The  result  of  this  was  that  where  the  parties  had  chosen  to  adopt 
the  " higher"  form  in  their  original  transaction,  a  form  equally  "high  "  could 
alone  suffice  to  dispose  of  it  This  notion  was  seen  in  the  rules  that  a  sealed 
covenant  could  not  be  discharged  by  a  transaction  in  pais}  and  that  an 
assumpsit  was  dischargeable  by  parol,  unless  broken,  and  then  only  by  sealed 
deed,^  and  in  the  controversies  whether  payment  before  maturity  could  dis- 


^*  Browne,  uhi  supra,  §§  115  a,  135,  136,  344  ; 
1852,  Leronx  v.  Brown,  12  C.  B.  801,  824  (ond 
contract  made  in  France,  and  there  valid,  not 
enforced  in  England,  since  the  4th  section  did 
not  make  contracts  void,  but  only  affected  the 
remedy  by  requiring  a  specific  kind  of  evidence) ; 
1883,  Maddison  v.  Alderson,  L.  R  8  App.  Cas. 
467,  474 ;  1902,  Vaaghan  Williams,  L.  J.,  in  Re 
Holland,  2  Ch.  360,  375  (**  The  statnte  of  frauds 
does  not  deal  with  the  validity  of  the  agreement ; 
it  deals  only  with  the  evidence  to  prove  the 
agreement");  1875,  Townsend  v.  Hargreaves, 
118  Mass.  325, 334. 


^^  Browne,  u^t  supra,  §  352  a. 

^  lb.  §  354  a. 

"  lb.  §  354  a. 

1*  1804,  Wain  v,  Warlters,  6  East  10,  19; 
1878,  Grafton  v.  Cammings,  99  U.  S.  100; 
Browne,  ubi  supra,  §§  331  ff. 

*•  Browne,  ubi  supra,  §§  417,  418. 

^*  lb.,  §  348.  Cfompaie  the  cases  cited  in 
Ames'  Cases  on  Trusts,  2d  ed.,  p.  179,  note. 

"  lb.  §§117, 117  a. 
^  1606,  Blake's  Case,  6  Co.  Rep.  43  6. 
*  1676,  Mil  ward  u,  Ingram,  2  Mod.  43. 
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charge  a  bond,'  azid  whether  a  parcJ  exteosioa  of  time  to  the  pdncipftl  of  a 
V>rid  woxild  discharge  the  saretj.*  M<'j6t  of  these  qsestioiis  are  now  goT- 
emed  by  a  ra::onaI  policy  irrespective  of  the  scholastic  technicaliry  of  the 
traditiofial  maiirr*,*  It  ia  e:*'y:^*L  here  to  n:te  the  place  they  hjM  in  the 
general  t?*e^/ry  of  le^-al  ax^ 

(2)  Uni':r  tl\e  statute  of  frauds,  a  not  dLi.%iaiiLir  question  arises,  when  a 
tranaarjtion  eovere^i  by  the  statute  is  duiy  made  in  writing  ani  tLen  an  oral 
alUrati/A  U  SikeTwaris  made.  This  oral  alteration  makes  a  new  transaction 
to^^ether  with  the  terms  of  the  original  transaccion.  Yet  the  result  is  that  the 
new  transaction  as  a  whole  is  no  lon^xer  in  writing  as  required  by  the  statnte, 
Imt  is  partly  oral  and  partly  written ;  and  thas,  although  the  mere  alteradoa 
is  in  itself  not  expressly  ref^uired  to  be  in  writing,  yet  the  transaction  as  a 
whole  is  now  nnenforceaole.^ 

Neither  of  the  foregoing  doctrines  involves  the  mle  of  Integration.  By  that 
rule,  2LS  already  noticed  {anU,  §  2441),  the  redaction  of  a  transaction  to  a 
«in<.de  document  makes  it  exclusive  and  controlling  for  that  transaction  only, 
and  hence  any  subsequent  transaction  of  discharge,  novation,  or  alteration 
may  be  availed  of  to  vary  the  original  document.^  Whatever  there  is,  there- 
fore, to  prevent  the  parties  from  availing  themselves  of  the  subsequent  trans- 
action is  the  result  of  one  of  these  rules  of  Written  Formality,  and  not  of  the 
mle  of  Integration. 

§  2456.  Otbmr  TormmHtim  tbmn  "Wiitiiis ;  &ie;iuitiiie ;  Seal ;  Attestation ; 
Registration;  Stamp.  It  remains  here  to  note,  for  the  sake  of  complete- 
ness, the  remaining  formalities  receiving  the  sanction  of  modem  law.^  These 
formalities,  so  far  as  required,  take  their  place  with  the  rule  for  writing,  in 
some  of  the  sections  of  the  statute  of  frauds,  as  an  inherent  element  of  form 
in  the  validity  of  the  transaction.  Like  all  other  requirements  of  form, 
they  are  arbitrary,  in  the  sense  that  the  act  may  be  sufficient  in  its  terms 
(for  example,  to  constitute  a  contract  or  a  release),  and  may  be  fully  proved 
by  evidence,  and  yet  remains  legally  ineffective.  Nevertheless,  they  are  not 
arbitrary,  to  the  extent  that  they  rest  on  a  conscious  policy  of  avoiding 
certain  general  dangers  or  abuses,  and  that  they  enforce  a  rigid  rule  merely 
for  the  sake  of  this  policy. 

(1)  A  signature  is  required  by  the  statute  of  frauds,  for  all  of  the  trans- 
actions in  which  writing  is  required ;  and  obviously  the  signature  is  a  formal 
requirement  over  and  above  that  of  writing  alone.*  A  signature,  however, 
was  not  required  at  common  law  for  a  deed.^ 


»  1790,  Stnrdj  v.  Aniaud,  3  T.  B.  599. 
^  1821,  Darey  v.  Frendergaw,  5  B.  &  Aid. 
187. 

*  Compare  the  cases  cited  in  Professor  Ames* 
Caiw;s  on  Trusts,  2d  ed.,  p.  128,  note,  and  his 
article  on  Specialty  Contracts  in  the  Harvard 
Law  Review,  IX,  49,  55  ( 1895),  and  in  Professor 
Williston's  article  on  Dischare^e  of  Contracts,  in 
the  Colambia  Law  Review,  I V,  455  (1904). 

*  1833,  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58; 
1840,  Blarshall  v.  Lynn,  6  M.  &  W.  109,  114; 


1895,   Browne,    Statoto   of   Frauds,   5th   ed., 
§§410ff. 

*  Goes  V.  Lord  Nogent,  quoted  ante,  §  2441. 

^  An  interesting  exposition  of  the  develop- 
ment of  formalism  in  primitive  and  modem 
Germanic  law  will  be  found  in  Ueusler,  Institu- 
tionen  des  deutschen  Rechts,  I,  68  ff . 

*  1895,  Browne,  Statute  of  Frauds,  §§  10, 
106,  355. 

*  1698,  Cromwell  v.  Grunsden,  2  Salk.  462 ; 
1845,  Parks  v.  Uazelrigg,  7  Blackf.  536. 
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(2)  A  seal  was  essential  at  common  law  for  the  chief  sorts  of  documents.^ 
The  origin  of  the  significance  of  the  seal,  in  its  relation  to  the  use  of  writings, 
has  already  been  noticed  (ante,  §  2426).  What  the  form  of  a  seal  should  be 
was  long  a  subject  of  elaborate  discussion.^ 

(3)  The  attestation  of  a  document  was  originally  not  a  formality  to  the 
validity  of  the  document,  but  merely  a  precaution  desirable  for  securing  testi- 
mony to  the  transaction  (ante,  §  2426) ;  the  noting  of  the  names  of  the  wit- 
nesses on  the  document  was  thus  only  a  memorandum  for  future  usefulness. 
But  the  statute  of  frauds  (ante,  §  2454)  introduced,  for  wills,  the  act  of  attes- 
tation as  a  formality.  This  formality  includes  two  things,  first,  the  presence 
of  the  witnesses  at  the  act  of  signature  by  the  testator,  and,  secondly,  the 
signature  of  the  document  by  the  witnesses.  The  two  together  thus  consti- 
tute an  intrinsic  element  in  the  validity  of  the  document.^  It  may  be  noted 
that  whatever  questions  are  thus  raised  —  for  example,  whether  the  document 
must  bear  a  written  recital  of  the  witnesses'  presence,  or  whether,  if  their 
signatures  are  borne,  the  fact  of  presence  may  be  otherwise  established  '  •^— 
do  not  involve  the  principle  of  integration  (ante,  §  2425),  but  only  the 
principle  of  formality. 

(4)  The  registration  of  a  document  may  be  made  an  essential  formality  of 
its  validity,  apart  from  and  additionally  to  its  service  as  a  constructive  notice 
of  the  document's  validity.  But  this  quality  is  seldom  attributed  to  it  unless 
by  express  statutory  declaration.®  Under  the  modem  (or  Torrens)  system  of 
registration  of  title,  no  doubt  this  is  the  actual  result.^  It  may  be  noted  that 
by  this  modern  system  the  document  of  title  would  seem  also  to  furnish  one 
of  the  rare  instances  (ante,  §  2452)  of  a  compulsory  integration. 

(5)  A  stamp  has  by  some  legislation  been  made  formally  necessary  to  the 
validity  of  a  document ;  the  policy  of  such  laws  being  to  compel  indirectly 
the  payment  of  a  tax.  So  far  as  a  rule  of  evidence  may  be  involved,  the  sub- 
ject has  been  elsewhere  briefly  examined  (ante,  §  2184).  It  may  be  here 
noted  that  in  one  respect  the  rule  of  integration  is  a£fected  by  the  stamp- 
requirement  ;  for,  though  a  transaction  has  been  embodied  in  writing,  yet 
the  writing  if  unstamped  cannot  be  given  any  legal  e£fect,  either  as  supersed- 
ing the  oral  transaction  or  as  altering  a  previous  written  one,  and  conse- 
quently the  party  on  whom  lies  the  burden  of  proof  of  integration  (ante, 
§  2447)  must  fail  in  the  establishment  of  that  part  of  his  case.^^ 

«  Pollock  and  Maitland,  History  of  the  £ng-  *  1835,  Doe  v.  Ford,  3  A.  &  E.  649  (anoiiitjr 

lish  Law,  II,  218-222.  deeds  on  premises  of  less  than  a  certain  valae 

^  Eng.:  1871,  Re  Sandilands,  L.  R.  6  C.  P.  being  bjr  statate  void  unless    registered,  the 

411 ;  18186,  National  Provincial  Bank  v.  Jack-  defendant  was  allowed  to  plead  the  non-regis- 

sou,  L.  R.  33  Ch.  D.  1 ;  ^.  «S.  .*  1810,  Warren  tration  in  avoidance,  although  a  covenant  in 

V.  Lynch,  5  John.  239,  Kent,  C.  J.  1851,  Pillow  the  deed  decUred  the  premises  to  be  of  a  value 

V.  Roberts,   13   How.  472;   184.%  Corrigan  v.  sufficient  to  satisfy  the  statute);  Jones,  Real 

Trenton  D.  F.  Co.,  1  Balst.  Ch.  52 :  1865,  Bates  Property,  §  1382. 

V.  R.  Co.,  10  All.  251 ;  and  a  note  in  Gray's  *  See  the  treatises  of  Olmstead,  Niblack,  and 

Cases  on  Real  Property,  III,  644.  Sheldon,  and  articles  iii  the  Harvard  Law  Re- 

•  See  ante,  §§  1287,  1292,  for  its  relation  to  view,  VI,  302,  369,  410;  VII,  24. 

the  rule  of  evidence  requiring  the  calling  of  an  *•  1818,   Stevens  v.  Pinney,  8    Taunt.  327 

attesting  witness.  (Dallas,  J.:  "It  turned  out  to  be  unstamped, 

7  1846,  l\>llock  V,  Glassell,  2  Gratt.  439,  463  and  therefore  inadmissible  in  evidence,  and  con- 

(examining  the  cases  upon  wills  and  powers).  sequently  not  amounting  to  an  agreement"; 
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fstarprottiioa.  The  prooeaa  of  InterpreCatica  is  a  put  of  the  proeedme  of 
realizing  a  pencrrCB  €u:t  im  the  exUrwd  ycr/rid.    It  is,  in  a  aenae,  the  com* 

pletion  fA  ttie  act;  for  without  it  the  ntteranoe,  whether  wrxttea  or  onJ, 
muAt  rerx^in  rain  words.  If  a  person  conid  be  content  with  prodaxming 
hU  c/'/ntractA  at  the  top  of  a  moontain,  or  naUing  his  deeds  to  the  garden 
gate,  lie  would  not  need  to  be  concerned  with  the  prooeas  of  inteipretatiiMi. 
Bnt  deedA  and  cr>ntractA  and  wills,  if  they  are  not  to  remain  emptj  manifes- 
Xfi/fi^,  rrniAt  be  enforced.  They  most  be  applied  to  external  objects  ScHoe- 
where  ffA^i^^ifm  mni^t  be  yielded,  or  goods  delirered,  or  money  tzansiened ; 
and  in  r/rrler  that  the  law  may  enforce  these  changes  in  external  objects,  the 
relation  between  the  terms  of  the  legal  act  and  certain  speci&  external  ob» 
jectn  mu.Ht  be  determined,  as  an  indispensable  part  of  the  process.  In  short» 
tlie  interpretation  of  the  terms  of  a  legal  act  is  an  essential  part  of  the  act 
cannuhiTed  as  capable  of  legal  realization  and  enforcement^  The  only  dif- 
ference is  that  the  actor  alone  creates  the  terms  of  his  act,  while  the  inter- 
pretation of  it,  being  a  part  of  the  enforcement,  comes  into  the  hands  of 
the  law. 

The  process  of  interpretation,  then,  though  it  is  commonly  simple  and 
often  unobserved,  is  always  present,  being  inherently  indispensable.*  The 
methofl  of  it  consists  in  aseertainiTig  the  aetoj^s  associations  or  eonneetions 
between  the  terms  of  the  act  and  the  various  possible  dbjeeis  of  the  external 
world.  Those  terms  may  be  dramatic  or  verbal  The  lantern  of  Paul 
lievere,  and  the  twenty-one  guns  of  a  warship's  salute,  are  as  much  the 
subject  of  interpretation  as  the  words  of  a  wilL  In  all  cases,  the  process  is 
that  of  applying  the  symbol  or  word  to  external  objects.  Since  men  cannot 
go  forth  and  iuBtantaneously  transform,  with  the  presto  of  a  magician,  the  ex- 
isting to  the  desired  state  of  things,  they  must  embody  their  desire  in  marks 
which  will  serve  to  point  out  the  effects  desired,  and  then  wait  for  the  law, 
or  for  some  one's  voluntary  obedience  to  it,  to  produce  the  realization  of  the 
effects  thus  pointed  out  in  advance.  The  process  of  interpretation  may  be 
compared  to  a  wireless  telegraph  station.    A  vessel  approaches  the  coast  and 


Fftrk,  J. :  "  It  wm  not  in  fact  an  exifting  agree- 
ment''); 1829,  Fielder  v,  Kaj,  6  Bing.  332 
(fu'tion  for  work  and  labor  in  printing;  the 
(iftfondant  offered  to  ihow  that  there  was  an 
a^rneinont  in  writing,  but  aji  it  waa  unstamped, 
it  could  not  he  uiied,  and  the  objection  waa  neld 
to  fail).  Contra:  1827,  Reed  v,  Deere,  7  B.  & 
C  261  (the  plaintiff  lued  on  a  written  agree- 
ment to  arhttrato;  when  it  appeared  that  a 
later  agreement  had  been  made,  held  that  the 
fart  that  It  put  an  end  to  the  first  could  be 
Gonildere<l,  though  It  waa  itself  not  admissible 
to  sua  upon  becausa  nnitamped). 


^  17S9,  Answer  of  the  Judges  to  the  House 
of  Lords,  22  How.  St.  Tr.  301  ("  Your  lord- 
ships aak  ua, '  whether  the  sense  of  the  letter  be 
matter  of  law  or  matter  of  hcti'  We  find  a 
difficulty  in  separating  the  sense  of  the  letter 
from  the  letter.  The  paper  without  the  sense 
is  not  a  letter  "). 

'  Such  remarks  as  the  following  illustrate 
the  occasional  perrersity  on  this  subject :  Hart- 
ford I.  M.  Co.  V,  Cambria  M.  Co.,  80  Mich.  491, 
499,  45  N.  W.  351  (1890):  *<  There  should  be 
interpretation  only  when  it  is  needed." 
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perceives  the  station-pole  standing  straight  above  the  cliffs.  Until  the  cur- 
rent can  be  intercepted,  it  is  but  a  dumb  rod  of  metal ;  it  sends  no  message 
and  accomplishes  no  purpose.  It  may  have  any  one  of  various  attunements ; 
and  it  will  tell  nothing  until  a  similar  attunement  be  established  by  the  ves- 
sel To  ascertain  that  attunement,  the  particular  country  where  it  is  fixed 
must  be  known,  and  then  the  authorized  records  of  its  methods  and  signals 
must  be  consulted.  Not  until  then  can  the  station's  message  be  made  actual 
to  the  vessel 

Such  is  the  process  of  interpretation.  The  analogy  of  the  telegraph-station 
illustrates  the  important  distinction  between  the  two  great  divisions  of  the 
process.  The  first  question  must  always  be.  What  is  the  standard  of  inter- 
pretation ?  The  second  question  is,  In  what  sources  is  the  tenor  of  that 
standard  to  be  ascertained  ?  Sometimes  one  or  the  other  of  these  questions 
may  interpose  no  difficulty ;  but  both  must  always  be  settled. 

(1)  The  standard  of  interpretation,  as  involved  in  legal  acts,  is  the  person- 
ality whose  utterances  are  to  be  interpreted.  There  are  practically  four  dif- 
ferent available  standards.  First,  there  is  the  standard  of  the  normal  users 
of  the  language  of  the  forum,  the  community  at  large,  represented  by  the 
ordinary  meaning  of  words.  Next,  there  is  the  standard  of  a  special  class  of 
persons  within  the  community,  —  the  followers  of  a  particular  trade  or  occu- 
pation, the  members  of  a  particular  religious  sect,  the  aliens  of  a  particular 
tongue,  the  natives  of  a  particular  dialect,  who  use  certain  words  in  a  sense 
common  to  the  entire  class,  but  different  from  that  of  the  community  at  large. 
Thirdly,  there  is  the  standard  of  the  specific  parties  cooperating  in  a  bilateral 
act,  who  may  use  words  in  a  sense  common  to  themselves  and  unknown  to 
any  others.  Finally,  there  is  the  standard  of  an  individual  actor,  who  may 
use  words  in  a  sense  wholly  peculiar  to  himself ;  and  here  the  question  will 
naturally  arise  whether  he  may  insist  on  his  individual  standard  in  the  inter- 
pretation of  the  words  of  a  contract,  or  even  of  a  unilateral  act  such  as  a  will 
The  first  inquiry  in  interpretation,  then,  is  to  determine  which  of  these  stand- 
ards is  the  proper  one  for  the  particular  act  to  be  interpreted ;  and  for  this 
purpose  certain  working  rules  have  to  be  formulated. 

(2)  The  sources  for  ascertaining  the  tenor  of  the  standard  form  the  second 
object  of  inquiry.  Since  interpretation  consists  in  ascertaining  the  associa- 
tions between  the  specific  terms  used  and  certain  external  objects,  and  since 
these  associations  must  be  somehow  knowable  in  order  to  proceed,  the  ques- 
tion is  where  they  are  to  be  looked  for.  So  far  as  the  standard  of  interpre- 
tation is  solely  the  normal  one  of  the  community,  the  inquiry  is  a  simple  one ; 
the  usage  of  the  community  (as  represented  in  dictionaries  and  elsewhere)  is 
the  source  of  information.  But  that  standard  (as  will  be  seen)  is  rarely  the 
exclusive  one.  The  mutual  standard  of  parties  to  a  bilateral  act,  and  for  wills 
the  individual  standard  of  the  testator,  is  constantly  conceded  to  control ;  and 
it  then  becomes  necessary  to  search  among  the  prior  and  subsequent  utter- 
ances of  the  party  or  parties  to  ascertain  their  usage,  or  fixed  associations 

with  the  terms  employed.     In  resorting  to  these  data,  the  question  then 
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arises  whether  there  is  any  prohibitive  role  of  law  which  limits  the  scope  of 
search  and  forbids  the  use  of  certain  data.  These  rules,  if  anj,  form  the 
second  part  of  the  law  of  interpretation. 

Before  proceeding,  however,  to  these  two  parts  of  the  subject  in  their  order, 
it  is  necessary  to  fix  upon  a  terminology  and  to  avoid  misunderstanding  in  the 
use  of  words.  When  we  seek  to  ascertain  the  standard  and  sources  of  inter- 
pretation, and  thereby  to  discover  the  actor^s  association  of  words  with  exter- 
nal objects,  what  is  the  term,  in  one  word,  which  describes  the  object  of  the 
search  ?  Is  it  the  person's  "  meaning  "  ?  Or  is  it  his  "  intention  "  ?  Over 
this  difference  of  phraseology  has  persisted  an  endless  controversy,  which, 
like  that  of  the  two  knights  and  the  shield  at  the  cross-roads,  is  after  all 
resolvable  mainly  into  a  difference  of  epithets  only.' 

§  2459.  Same :  "  Intention  "  and  "  Meanlns,"  diattngnlahed.  The  distinction 
between  **  intention  "  and  "  meaning  "  is  vital  The  distinction  is  independ- 
ent of  any  question  over  the  relative  propriety  of  these  names;  for  there 
exist  two  things,  which  must  be  kept  apart,  yet  never  can  be  unless  differ- 
ent terms  are  used.  The  words  **  will "  and  ^  sense  "  may  be  taken  as  suffi- 
ciently indicative  of  these  two  things  and  free  from  the  ambiguity  of  the 
other  terms. 

Will  and  Sense,  then,  are  distinct.  Interpretation  as  a  legal  process  is 
concerned  with  the  Sense  of  the  word  used,  and  not  with  the  Will  to  use 
that  particular  word.  The  contrast  is  between  that  Will,  or  volition  to 
utter,^  which,  as  the  subjective  element  of  an  act,  makes  a  person  responsible 
for  a  particular  utterance  as  his,  and  that  Sense  or  meaning  which  involves 
the  fixed  association  between  the  uttered  word  and  some  external  object  It 
has  already  been  seen  (ante,  §  2413)  that  by  the  general  canon  of  l^al  acts, 
the  person's  actual  will  or  intent  to  utter  a  given  word  can  seldom  be  con- 
sidered for  legal  purposes.  If  he  has  exercised  a  volition  to  utter  some- 
thing, then  he  is  responsible  for  such  utterance  as  is  in  external  appearance 
the  utterance  he  intended,  —  whether  or  not  he  actually  intended  it.  On 
the  other  hand,  the  sense  of  his  word  as  thus  uttered  —  his  fixed  association 
between  that  symbol  and  some  external  object  —  may  usually  be  given  full 
effect,  if  it  can  be  ascertained.  The  rules  for  the  two  things  may  be  differ- 
ent. The  law  has  thus  constantly  to  emphasize  the  contrast  between  the 
prohibitive  rule  applicable  to  the  creation  of  an  act  (ante,  §  2413),  and  the 
present  permissive  rule  applicable  to  its  interpretation.  Judges  are  desirous, 
when  investigating  the  sense  of  the  words  as  uttered  by  the  person,  of  em- 
phasizing that  they  do  not  violate  the  rule  against  inquiring  whether  he 


•  The  word  "  meftning  "  has  been  favored  by 
Mr.  Nichols,  in  bis  article  on  Extrinsic  Evidence 
in  the  Interpretation  of  Wills  (Juridical  Society 
Papers,  II,  352),  and  before  him  hy  V.  C.  Wi^- 
ram,  in  his  treatise  on  Extrinsic  Evidence  in  Aid 
of  the  Interpretation  of  Wills  (who  however 
often  UHes  tne  words  interchangeably).  The 
word  "  intention  *'  has  been  favored  by  Mr. 
Hawkins,  in  his  article  on  Principles  of  Legal 
Interpretation    (Jnrid.  Soc.   Pap.  II,  298,  re- 


printed in  Thayer,  Prelim.  Treat,  on  Evidence, 
App.  C),  who 'declares  the  opposite  usage  to 
involve  "  a  fallacy  of  no  small  importance."  Mr. 
Phipson  has  compared  the  views  of  these  and 
other  writers  in  the  Law  Quarterly  Review  for 
July,  1904.  Professor  Thayer's  treatment  of 
the  subject  is  found  in  his  Preliminary  Trea- 
tise, pp.  412,  480. 

^  Examined  ante,  §  2413. 
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actually  intended  to  utter  those  words.  Hence  the  reiteration  of  the  con- 
trast between  "  intention  "  and  "  meaning  " : 

1789,  Kenyan,  L.  C.  J.,  in  Hay  v.  Coventry,  3  T.  R.  83,  86 :  "  We  must  collect  the 
meaning  of  the  testator  from  those  words  which  he  has  used,  and  cannot  add  words 
which  he  has  not  used." 

1833,  Parke,  J.,  in  Doe  7.  GwiMim,  5  B.  &  Ad.  122,  129:  <'In  expounding  a  will,  the 
Court  is  to  ascertain,  not  what  the  testator  actually  intended,  as  contradistinguished 
from  what  his  words  express,  but  what  is  the  meaning  of  the  words  he  used." 

1833,  Denman,  L.  C.  J.,  in  Riekman  7.  Carstairs,  5  B.  &  Ad.  663 :  "  The  question  .  .  . 
is  not  what  was  the  intention  of  the  parties,  but  what  is  the  meaning  of  the  words  they 
have  used." 

The  common  terminology  of  these  judicial  explanations  is  unfortunate,  be- 
cause '^  meaning  "  has  a  suggestion  of  the  state  of  the  person's  mind  as  fixed 
on  certain  objects,  and  "  intention  "  bears  the  same  suggestion.  The  constant 
exclusion  of  the  state  of  the  person's  mind  in  one  aspect,  and  yet  its  considera- 
tion in  another  aspect,  are  thus  apparently  contradictory  and  irreconcilable. 
But  the  terms  "  will,"  or  "  volition,"  and  "  sense,"  serve  to  avoid  this  am- 
biguity. They  emphasize  the  distinction  that  the  will  to  utter  a  specific 
word  is  one  thing,  and  the  fixed  association  of  that  word  is  another  thing. 
Thus  the  Creation  of  the  act  and  its  Interpretation  as  created  are  kept 
distinct. 

The  analogy  of  other  symbols  than  words  will  best  illustrate  how  common 
and  fundamental  is  this  difference  in  other  affairs,  and  how  instinctively  it 
is  appreciated  and  applied.  Suppose  a  foreign  vessel  to  be  coasting  the 
shore  and  entering  various  harbors  where  the  Grovemment  maintains  a 
uniform  system  of  harbor-buoys  in  various  colors  and  shapes,  indicating 
respectively  channels,  sandbars,  sunken  rocks,  and  safe  anchorages;  here 
the  significance  of  each  kind  of  buoy  is  known  to  be  the  same  in  every 
harbor  under  Government  control  But  suppose  the  vessel  to  enter  a  harbor 
or  inlet  under  the  control  of  an  individual  or  a  city  having  a  peculiar  and 
different  code  of  usage  for  the  buoys ;  here  it  is  immaterial  whether  a  red 
buoy  under  the  Government  system  signifies  a  channel  or  a  sandbar ;  the 
vital  question  for  the  vessel  now  is  what  a  red  buoy  signifies  under  the  code 
of  the  local  authority,  and  all  other  systems  of  meaning  are  thrown  aside  as 
useless.  This  illustrates  that  though,  in  interpreting  a  person's  (for  example, 
a  testator's)  words,  we  are  concerned  with  his  individual  meaning,  as  distin- 
guished from  the  customary  sense  of  words,  still  we  are  not  dealing  with  his 
state  of  mind  as  to  volition,  but  with  the  associations  affixed  by  him  to  an 
expressed  symbol  as  indicating  to  others  an  external  object.  That  is  to  say, 
the  local  harbor  authorities  may  have  "  intended  "  to  put  a  green  buoy  instead 
of  a  red  buoy,  or  to  have  put  the  red  buoy  at  another  spot ;  they  may  have 
made  a  "  mistake,"  just  as  the  testator  may  have  intended  to  use  other  words ; 
but  in  both  cases  the  state  of  mind  as  to  volition,  or  mistake,  is  a  wholly 
different  thing  from  the  fixed  association,  according  to  that  individual's  stand- 
ard, between  the  expressed  symbol  and  some  external  object  To  illustrate 
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l;^t^  *f*>rf  ♦►;>;  \://,\.i.2^  A  i:.d  fc  wHI  C-.*^>yTer  tLiS  il-rT  Live  nx  acTcj&i 
i»;;^' ;,  ;.;,/>;  i>  V/  f>r  a^^/xrjit^i  w.ib  wLi.L  target,  or  wLetber  iLe  ririccr  it 
!,*,<;  r//'^-va/'l  taf;^H  J5  Ui  O'^-::*  f'jr  iLore  tl^a  the  vi:v-CT  ii  the  lC»>Tird 
Utrj!/'K,  'AiA  •.:>;/  ii^v  l^v*:  Vi  r*rp*rat  tr.e  E^v.h  af^&r  ccrSking  to  a  c:nn3Q 
u/.'J*rf>*^;.'i..'.;/.  I/^t  in  no  czja^  w'>r:M  A  tLisk  of  claimiiig  that  B,  wh:  Las 
)ijt  t!v;  lOO'V^ird  h'iIlV^y<r,  ^y^uli  n^/t  win  W.:a:i5e  he  wa«  reaHj  mjmir.g  at 
th^  r/'/j-vard  t;tr;/<^t  and  hit  trie  otr.er  bv  mistake  onlr ;  nor  could  A  have  a 
%^'jj*\A  trial,  on  \uv'>.\\/j.^  the  oOO-yard  target,  hecsLUse  by  mistake  he  fih«Dt  at 
th#5  lOO-yard  t^rj^et, 

A  iM'Jh'ju,  then,  who  wilU  Ui  utter  words  i&  like  a  man  placing  a  buoy,  or 
Uiovihii  a  ehe85?njan,  or  ah^x/ting  at  a  target.  HU  will  or  intent  or  voliticm 
aif  U/  the  t'frniH  of  the  [/articular  utterance  is  one  thing ;  his  sense  or  mean- 
ing atta/:hed  Ui  the  terms  a/;tually  uttered  is  a  different  thing.  Whatever 
may  U;  the  ruleH  for  the  former  element  of  his  act,  the  roles  for  the  latter 
elemeiit  are  indfijiendent  of  them. 

!•    standard  of  Iptarpretatton. 

§  2461 .  0#D«ral  Priooipla ;  Fotir  Standards,  —  Popular,  Local,  Miitiial,  Indl- 
Tidual,  The  Htandard  of  interpretation,  which  forms  the  first  part  of  the 
inquiry  (ante,  §  2458),  is  the  aHsrxjiation  between  words  and  objects  consid- 
t*rt'Al  with  n5fen5nce  to  the  perHons  fixing  that  association.  It  has  already 
Im'oii  noU'.d  (aatCt  §2458),  that  the  possible  standards  fall  roughly  into  four 
(^liiHMos,  -the.  Htandard  of  the  community,  or  popular  standard,  meaning 
thM  ('.unnnon  and  normal  sense  of  words;  the  local  standard,  including  the 
HpocJal  UHd^^'CH  of  a  religious  sect,  a  body  of  traders,  an  alien  population,  or 
II  locdl  dialoct;  the  mutual  standard,  covering  those  meanings  which  are 
piK.itliiir  to  both  or  all  the  parties  to  a  transaction,  but  shared  in  common 
iiy  th(wn ;  and  the  irulividual  standard  of  one  party  to  an  act,  as  different 
from  that  of  the  other  party  or  parties,  if  any.    These  standards,  from  the 
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first-mentioned  to  the  fourth,  increase  in  intension  (as  the  logicians  have  it), 
while  they  decrease  in  extension.  The  possible  meanings  are  more  and 
more ;  for  the  local  and  the  mutual  and  the  individual  standards  each  add 
to  the  one  or  a  few  normal  meanings ;  while  the  number  of  persons  involved 
in  each  standard  becomes  fewer. 

The  main  question  is,  of  course,  whether  one  or  more  of  these  standards 
is  exclusive  of  the  others,  or  whether  they  are  all  available  at  the  same 
time.  The  answer  is,  first,  that,  in  general,  they  are  all  available  coinci- 
dently;  and,  secondly,  that  where  the  transaction  involves  more  than  one 
party,  the  standard  must  be  common  to  all. 

In  the  first  place,  then,  all  the  standards  are  provisional  orUy,  and  there- 
fore each  may  in  turn  be  resorted  to  for  help.  The  search  is  for  the  sense  of 
a  word  or  phrase  as  used,  and  the  object  is  therefore  to  find  the  standard 
actually  employed  by  the  party.  Now,  as  a  member  of  the  community,  he 
presumably  uses  words  in  the  normal  sense  of  the  community ;  this  stand- 
ard will  therefore  be  prima  fade  accepted.  But  if  it  appears  that,  as  a 
resident  of  a  special  village,  he  used  the  sense  of  that  village,  then  this  local 
standard  may  be  substituted  for  the  other.  Still  further,  if  it  appears  that 
the  parties  to  a  specific  contract  have  a  special  mutual  sense,  or  that  a  tes- 
tator has  a  special  individual  sense,  the  mutual  or  the  individual  standard  may 
replace  the  normal  or  the  local  standard.  Thus  for  any  particular  word  or 
phrase  one  standard,  provisionally  applicable,  may  be  finally  replaced  by 
another ;  and  for  a  given  document,  its  various  parts  may  be  interpreted  by 
different  standards.  The  single  condition  is  that  before  the  standard  prima 
facie  applicable  can  be  replaced,  it  must  be  made  to  appear  probable  that  the 
party  was  actually  using  the  other  standard,  No  one  standard,  then,  is  abso- 
lute and  essential 

In  the  second  place,  no  person  taking  part  in  a  transaction  can  invoke  a 
standard  which  is  not  at  least  common  to  all  parties}  For  example,  the  con- 
tract of  a  person  dealing  with  a  wheat  broker  and  using  words  in  the  normal 
sense  cannot  be  judged  by  the  usage  of  the  wheat  trade,  unless  that  stand- 
ard appears  to  have  been  adopted  by  him  as  well  as  by  the  other  party.  Or 
a  person  issuing  a  negotiable  instrument,  and  understanding  its  terms  in  a 
mutual  sense  with  the  payee,  cannot  expect  to  enforce  it  against  a  holder  for 
value  without  notice.  So,  too,  in  a  purely  bilateral  transaction,  the  private 
sense  of  one  party  cannot  be  imposed  upon  the  other  party.  The  standard, 
then,  must  at  least  be  common  to  all  parties  to  the  transaction,  and  here  the 
nature  of  the  transaction  in  the  substantive  law  will  control. 

Before  following  the  application  of  this  general  principle,  however,  it  is 
necessary  to  dispose  of  a  supposed  rule  which,  if  valid,  would  seriously  qual- 
ify the  first  part  of  the  principle  above  stated;  namely,  the  rule  against 
"disturbing  a  clear  meaning,"  —  in  other  words,  a  rule  which  forbids  de- 

^  Compare  the  theory  as  stated  hj  Mr.  Jos-  understand  his  words  according  to  the  nsage  of 

tice  Holmes,  in  The  Theory  of  Legal  Inter-  the  normal  speaker  of  English  under  the  cir- 

pretation,  12  Harr.  L.  Rev.  417  ("Each  party  cumstances  and  therefore  cannot  complain  if  his 

to  a  contract  has  notice  that  the  other  wiU  words  are  taken  in  that  sense "). 
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V//.<>r,  •:.«*  '^r  ^n.-.Kr  ',f  Al:.  r^t.'.a  f  .ri'-  c  t-u*  w  ,ri  **  se^iziK."  le  wis  p^-urerl-rs-  i.> 
•".t^n  ^r^  di\cr  of  Vit-r.^.     T:.a  ji.jtr^zLZ  z*j^tl*\^  :c  ▼  ri*  ina  ::r  rriziirive 

fc-v*  'r.^T  *r.cs'.^.r*  r.r'r.s:r:.'.'^le--ji  'i'ji  •c'r.  .li.^-L.-:  :r':l:i:'::il:rv  .:c  iLiee  Lirer  'iivs. 
A  wv/'l  w^  Vi.l  *  r.^«>i:  ^7rr.V,L  Ii*  zi-r^Au.^  wl*  §«  z^ecH-L:i  iL^ri-^renr  and 
</./'/? a' J*',,  r.ot  ^■4  0^'^/:.7<>  ar.i  p^^Tv.ciI.  A  rn.1-  wl.j  wt-C^  a  •i'.cc.menc  d^alt 
w.^f*  '»',r'JA  a.^  h'^  zc^.'/:.z  <ie^>\  nrJ:.  a.  cl-.n ier :\l^«  --r  a  'zar^eniers  d:oL  TbrT 
\//'A  \ui-:,x  r,>/^ :  anl  h*  rr.'::.^t  T;:li^r»^a:ll  ani  :Lo,«e  :Le  ir:rer  word  for  the 
p»*r;/A^  in  h^irid, ;  .*t  a.»>  r.f:  m'*at  tAke  tie  risk  of  noc  har.'i^ir.g  the  gna  or 

h/ffdo^s  routaMuj^  fKnff.^:jf::siW  ill-i^trite?  the  actitu-ie  of  the  times.* 

T /»;.«!  ^tUtnrlfi  w^^  of  courvi,  from  the  polr.t  of  Tiew  of  incellectual  devel- 
o\,uif:Xit,  \/tMxA  to  f'^,hT\''jfH  gradually.  But  pr»:'qTe53  was  retarded,  in  the  Eng- 
\Wu  y\f\\nvA  world,  by  three  circunL^tances  (with  others;  particniax  to  that 
fiphHTK  ()uH  of  theHf;  wa.%  the  prej'i'iice  (for  sn':h  it  maybe  termed)  in  favor 
(j1  ihh  \f'/j/i\  hf'AT,  —  an  in.i-tirict  naturally  strong  in  a  nation  whc«se  greatest 
and  lufr^t  ftxplanat^/ry  fa^;t  was  its  dep>endence  nj^-on  landed  wealth  and  a 
Hy^Mrn  of  prifjiog^jniture.  When  a  will  was  to  be  construed,  its  efifective 
int^irjiT^itation  wa<<  no  great  matter  of  concern  to  the  judges,  for  they  would 
fftth<;r  than  not  that  it«  provisions  should  fail-  Until  the  middle  of  the 
IfiOOft,  ihcTh  wfiH  not  even  liberty  to  alienate  land  at  all  by  will;'  and,  for 
hiii^,  fitU'j  thin  perirxl,  the  will,  as  an  instrument  of  disinherison,  continued  to 
]ft',  judicially  dirtparaged,*  Thus  in  one  way,  through  the  lack  of  a  liberal  and 
ftyr/ipath^jtic  wearch  for  Uistators'  meanings,  the  spirit  of  rational  interpreta- 
tion YfiiH  hiwlt'Tdih  Another  circumstance  was  the  tendency  of  the  judges 
Ut  h'f^f  tho  crmstruction  of  writings  out  of  the  jury's  hands  and  reserve  it 
for  tlwMfiHnlvi'H  ;  for,  though  as  a  practice  this  dated  far  enough  back,  still  it 
(;run<5  to  Imj  juHtiflod  consciously,  and  was  thought  to  be  a  safeguard  against  the 

»  (Utw\mrn  thfl   yttMtim^n   In    Bninner   and  Doe  v.  Dring,  2  M.  &  S.  448.  454  (L.   C.  J. 

llnii«liT,  v\Uu\  iwtf,  jjji  urji),  2456.  Ellonborongh,  constrning  "all  my  effects"  to 

■  IIiIk  In  from  1)1^.  XXXIII,  10,  7,8  2,  de  signify  only  personalty;  "The  rule  of  law  is 
»i</'.  /'V-  /  I'til.  iippi«iir«  iTiuiHtnogrlflod  by  Coke  m  peremptory  that  the  heir  shaU  not  be  disin- 
"  rwmifui  Huttt  mittahllut,  rrt  autfm  immobUea**  neritea,  unless  by  plain  and  cogent  inference 
(A  r«i   !(»'(..  Oft  n).  arising  from   the  words  of  the  will";  though 

■  Hi  tVA  It.  VIII,  qnotod  a«/<»,  8  2454.  "such  a  decision  may  and  perhaps  will  dis- 
•  IfiWJi,  VVllil'ii  CiMw,  0  Co.  Hop.  16  6;  1814,     appoint"  the  testator's  intention). 
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fate  of  a  deed  with  the  jury,  "  who  might  construe  or  refine  upon  it  at  pleas- 
ure." ^  Still  a  third  consideration  was  the  practice  and  the  interests  of  con- 
veyancers. This  branch  of  the  profession  had  accumulated  a  store  of 
esoteric  learning,  which  labelled  each  word  and  phrase  with  its  traditional 
meaning.  This  learning  would  lose  half  of  its  mystery  and  its  value  if  the 
rigidity  of  these  terms  should  disappear.  The  instinct  was  to  treasure  the 
shibboleths  of  conveyancing ;  and  the  pressure  of  this  body  of  practitioners 
against  any  liberality  of  interpretation  must  have  been  heavy .^ 

At  the  period  of  the  end  of  the  1700s,  then,  there  is  found  in  the  law  a 
settled  tradition,  bolstered  up  in  artificial  survival  by  considerations  such  as 
the  above,  that  the  words  of  a  legal  document  inherently  possess  a  fixed  and 
unalterable  meaning.  The  law  had  prescribed  it.  No  man,  in  a  document^ 
could  think  himself  entitled  to  mean  what  he  pleased.  Some  of  the  judicial 
utterances  seem  now  obstinate  enough  in  their  blindness : 

1554,  Brook,  J.,  in  Throckmerton  y.  Tracy,  Plowd.  160  (after  hearing  Saunders  lay 
down  three  rules  for  deeds,  of  which  the  third  was:  *'  The  words  shall  be  construed 
according  to  the  intent  of  the  parties,  and  not  otherwise,"  he  proceeds  to  repudiate  thi» 
heresy  in  the  following  ingenuous  utterance)  :  *'  The  party  ought  to  direct  his  meaniug 
according  to  the  law,  and  not  the  law  according  to  his  meaning ;  for  if  a  man  should 
bend  the  law  to  the  intent  of  the  party,  rather  than  the  intent  of  the  party  to  the  law, 
this  would  be  the  way  to  introduce  barbarousness  and  ignorance  and  to  destroy  all  learn- 
ing and  diligence.  For  if  a  man  was  assured  that  whatever  words  he  made  use  of,  his 
meaning  only  should  be  considered,  he  would  be  very  careless  about  the  choice  of  his 
words,  and  it  would  be  the  source  of  infinite  confusion  and  uncertainty  to  explain  what 
was  his  meaning." 

This  notion  was  barely  beginning  to  give  way  by  the  end  of  the  1700s. 
Interpretation  by  local  usage,  for  example,  to-day  the  plainest  case  of  legitimate 
deviation  from  the  normal  standard,  was  still  but  making  its  way.'  The 
individual  usage  of  a  testator  was  in  the  eyes  even  of  Hardwicke  and  Thur- 
low,  and  of  course  of  Kenyon  and  Eldon  (those  reactionaries  and  mainstays 


*  Ante,  §  2426 ;  and  the  following,  said  in 
1736,  of  parol  evidence  to  constrne  deeds  and 
wills:  ''A  distinction  has  been  taken  between 
evidence  that  may  be  offered  (I)  to  a  jnry  and 
(2)  to  inform  the  conscience  of  the  Court  [of 
equity],  namely  that  in  the  first  case  no  snch 
evidence  should  be  admitted,  because  the  jury 
might  be  inveigled  thereby,  but  that  in  the 
second  it  could  do  no  hurt "  (Bacon's  Abridg- 
ment, II,  309). 

«  1821,  L.  C.  Eldon,  in  Smith  r.  Doe,  2  B.  & 
B.  473,  599  ("  The  greatest  men  who  have  sat  in 
Westminster  Hall,  I  am  persuaded,  in  many 
instances,  if  matters  had  been  rea  integi-cs,  would 
have  pronounced  decisions  very  different  from 
those  which  they  thought  proper  to  adopt,  if 
they  had  not  taken  notice  of  the  practice  of 
conveyancers  as  authority  ") ;  Lord  Kedesdale^ 
ib.  612  (^'I  do  conceive  it  is  of  the  utmost 
importance  that  your  lordships  should  guide  your 
judgment  by  that  criterion,  whenever  it  can  be 
applied;  for  otherwise,  my  lords,  all  property 
must  be  in  hazard"). 


T  1592,  Wing  v.  Earle,  Cro.  El.  267  ("If  one 
seUs  land  and  is  obliged  that  it  contain  20 
acres,  this  shaU  be  according  to  the  law,  and 
not  according  to  the  custom  of  the  country  ") ; 
1692,  Lethulier's  Case,  2  Salk.  443  ("  •  warranted 
to  depart  with  convoy'  mnst  be  construed  ac- 
cording to  the  usage  among  merchants";  but 
Holt,  C.  J.,  was  contra,  for  *'  we  take  notice  of 
the  laws  of  merchants  that  are  general,  not  of 
those  that  are  particular  usages  '*).  In  1795,  in 
WithneU  v.  Gartman,  6  T.  R.  388,  395,  397,  it 
was  argued,  though  unsuccessfully,  that  "  no 
usage  can  be  let  in  to  explain  a  private  deed  " ; 
but  in  the  same  year  it  was  laid  down  by  Law- 
rence, J.,  in  St.  Cross  r.  Walden,  6  T.  K.  338, 
344,  interpreting  the  term  "  quarters  of  wheat," 
that  I'  when  a  word  is  used  having  a  legal  mean- 
ing, it  must  be  understood  to  be  used  in  its  legal 
acceptation  " ;  here  a  bushel  was  by  statute  pre- 
scribed to  contain  8  gallons,  but  a  local  measure 
contained  9  gallons. 
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of  conservatiflmX  heretical  enough.'  One  of  the  judicial  contemporaries  of 
the  great  Tory  Chancellor  was  strongly  of  opinion  that  to  seek  a  testator's 
actual  meaning  would  be  "  a  very  dangerous  rule  to  go  by,  because  it  would 
be  to  say  that  the  same  words  should  vary  in  construction."  *  As  late  as 
1821  the  Chief  Justice  of  the  Common  Pleas  conceded  frankly  that ''  if  not 
in  a  majority  of  wills,  yet  certainly  in  a  great  number,  the  construction  is 
contrary  to  the  probable  intent''  ^^  And  yet  to  give  effect  to  a  more  flexible 
principle  was  to  threaten  the  **  landmarks  of  property,"  as  the  Bar  was  re- 
peatedly warned." 

But  the  law  of  England  was  merely  passing  through  the  same  stages  as 
the  law  of  Bome.^  It  was  impossible  that  it  could  remain  perpetually 
immovable  in  the  old  ruts.  And  so  it  emerged  into  the  ISOOs  with  a  grow- 
ing spirit  of  liberality  which  could  not  help  conceding  something,  yet  was 
hampered  by  the  stem  tradition.  It  now  conceded  that  the  sense  of  words 
is  not  fixed  by  rules  of  law ;  that  the  extreme  of  the  old  rule  had  disap- 
peared. But  it  insisted  that  when  the  meaning  is  '*  plain  **  —  that  is,  plain  by 
the  standard  of  the  community  and  of  the  oirdinary  reader  — ,  no  deviation 
can  be  permitted.  That  is,  it  preserved  the  old  theory  to  the  extent  of  l^ally 
fixing  the  meaning  for  the  party,  however  wrongly,  unless  the  wrongness  was 
glaringly  plain  on  the  face  of  the  case : 

1883^8,  Tindal,  C.  J.,  in  Attorney-General  v.  Share^  11  Sim.  592,  615:  <<The  general 
rule  I  take  to  be,  that  where  the  words  of  any  written  instrament  are  free  from  ambiguity 
in  themselves,  and  where  external  circumstances  do  not  create  any  doubt  or  difficulty  as 
to  the  proper  application  of  those  words  to  claimants  under  the  instrument,  or  the  subject- 
matter  to  which  the  instrument  relates,  such  instnmient  is  always  to  be  construed  accord- 
ing to  the  strict,  plain,  common  meaning  of  the  words  themselves ;  and  that,  in  such  case, 
evidence  dehors  the  instrument,  for  the  purpose  of  explaining  it  according  to  the  surmised 
or  alleged  intention  of  the  parties  to  the  instrument,  is  utterly  inadmissible.  If  it  were 
otherwise,  no  lawyer  would  be  safe  in  advising  upon  the  cons^uction  of  a  written  instru- 
ment, nor  any  party  in  taking  under  it ;  for  the  ablest  advice  might  be  controlled,  and 
the  clearest  title  undermined,  if,  at  some  future  period,  parol  eridence  of  the  particular 
meaning  which  the  party  affixed  to  his  words,  or  of  histseciet  intention  in  making  the 


•  Ante  17S6,  Gilbert,  Evidence,  80  ("for  the 
operation  and  effect  of  a  contract  cannot  be  de- 
termined bat  by  the  rules  of  law;  .  .  .  and 
without  such  stated  rules  in  every  society,  no 
man  could  be  certain  of  any  property,  for  then 
the  sense  of  the  contract  must  be  at  the  mercy 
of  the  judge  or  jury,  who  might  construe  or 
refine  upon  it  at  pleasure") ;  1749,  L.  C.  Hard- 
wieko,  in  Goodinge  v.  Goodinge,  1  Ves.  Sr.  231 
("though  it  has  been  allowed  to  ascertain  the 
person  or  thing,  as  where  two  were  of  the  same 
name,  yet  not  to  show  that  the  testator  meant 
to  use  general  words  in  this  or  that  particular 
sense  ") ;  1784.  L.  C.  Thurlow,  in  Shelburne  v. 
Inchiquin,  1  Bro.  P.  C.  338,  342  ("If  the  words 
themselves  are  intelligible,  there  is  no  instance 
where  parol  evidence  has  been  admitted  to 
explain  them  into  a  more  vulgar  sense.  ...  If 
words  have  in  themselves  a  positive  precise 
sense,  I  have  no  idea  of  its  being  possible  to 
ohauge  them  ") ;  1795,  L.  C.  J.  Kenyon,  in  Lane 
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V.  Stanhope,  6  T.  R.  345,  354  ("Where  certain 
words  have  obtained  a  precise  technical  meaning, 
we  ought  not  to  give  them  a  different  meaning ; 
that  would  be,  as  Lord  King  and  other  judges 
have  said,  removing  landmarks"). 

•  Le  Blanc,  J.,  in  Doe  v.  Dring,  2  M.  &  S. 
448.  455  (1814). 

^^  Dallas,  C.  J.,  in  Pocock  v.  Lincoln,  3  B.  & 
B.  27, 46.  "  On  one  occasion  the  counsel  asserted 
that  it  was  the  duty  of  the  Court  to  find  out  the 
meaning  of  the  testator.  '  Mv  duty,  sir,  to  find 
out  his  meaning ! '  exclaimed  Lord  Alvanley, 
'Suppose  the  will  had  contained  only  these 
words,  "  Fustum  funnidos  tantaraboo  '* ;  am  I  to 
find  out  the  meaning  of  his  gibberish  ?  ' "  (Law 
and  Lawyers,  II,  74). 

^  Le  Blanc,  J.,  in  Doe  v.  Lyford,  4  M.  &  S. 
550,  556  (1816) ;  Kenyon,  L.  C.  J.,  in  Lane  v. 
Stanhope,  supra. 

^  The  same  controversy  is  seen  in  Dig. 
XXXIII,  10,  7,  §  12,  de  sup,  leg. 
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Instmmenty  or  of  the  objects  he  meant  to  take  benefit  under  it,  might  be  set  np  to  contra- 
dict or  vaiy  the  plain  language  of  the  instrument  itself.  The  true  interpretation,  howeyer, 
of  every  instrument  being  manifestly  that  which  will  make  the  instrument  speak  the 
intention  of  the  party  at  the  time  it  was  made,  it  has  always  been  considered  as  an  excep- 
tion, or,  perhaps,  to  speak  more  precisely,  not  so  much  an  exception  from,  as  a  corollary 
to,  the  general  rule  above  stated,  that,  where  any  doubt  arises  upon  the  true  sense  and 
meaning  of  the  words  themselves,  or  any  difficult  as  to  their  application  under  the  sur- 
rounding circumstances,  the  sense  and  meaning  of  the  language  may  be  investigated  and 
ascertained  by  evidence  dehors  the  instrument  itself ;  for  both  reason  and  common  sense 
agree,  that  by  no  other  means  can  the  language  of  the  instrument  be  made  to  speak  the 
real  mind  of  the  party.  Such  investigation  does,  of  necessity,  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language ;  in  the  case  of  ancient  instruments 
whei-e,  by  the  lapse  of  time  and  change  of  manners,  the  words  have  acquired,  in  the  pres- 
ent age,  a  different  meaning  from  that  which  they  bore  when  originally  employed ;  in  cases 
where  terms  of  art  or  science  occur;  in  mercantile  contracts,  which,  in  many  instances, 
use  a  peculiar  language,  employed  by  those  only  who  are  conversant  in  trade  and  com- 
merce; and  in  other  instances  in  which  the  words,  besides  their  general  common  meaning, 
have  acquired,  by  custom  or  otherwise,  a  well-known  peculiar,  idiomatic  meaning,  in  the 
particular  country  in  which  the  party  using  them  was  dwelling,  or  in  the  particular  society 
of  which  he  formed  a  member,  and  in  which  he  passed  his  life.  .  •  .  But  I  conceive  the 
exception  to  be  strictly  limited  to  cases  of  the  description  above  given,  and  to  evidence  of 
the  nature  above  detailed." 

1862,  Lord  Chelnu/ard,  in  Beacon  L.  Sf  F.  Ass.  Co.,  1  Moore  P.  C.  n.  s.  78,  98:  "In 
order  to  construe  a  term  in  a  written  instrument  where  it  is  used  in  a  sense  differing  from 
its  ordinary  meaning,  evidence  is  admissible  to  prove  the  peculiar  sense  in  which  the  par- 
ties understood  the  word ;  but  it  is  not  admissible  to  contradict  or  vary  what  is  plain." 

1871,  Malins,  V.  C,  in  Kilverfs  Trusts,  L.  R.  12  Eq.  188,  186:  "There  is  one  rule 
without  exception  in  construing  a  will,  —  which  is  that  wherever  a  bequest,  whether  made 
to  a  person  or  a  charity,  is  perfect  and  unequivocal  in  all  its  parts,  no  parol  evidence  is 
admissible  to  explain  it." 

1839,  Catron,  J.,  in  Bradley  v.  Steam  Packet  Co.,  13  Pet.  89, 105 :  •*  To  control  an  in- 
strument's construction  by  oral  proof  of  the  objects  of  the  contracting  parties  and  the 
purposes  of  the  contract  would  lead  to  the  dangerous  result  of  construing  every  writing 
not  by  its  face,  not  by  the  language  employed,  but  by  matters  extrinsic,  variant  in  each 
case,  as  human  testimony  should  make  it." 

1891,  Holmes,  J.,  in  Goode  v.  Riley,  153  Mass.  585,  28  N.  E.  228  :  "You  cannot  prove 
a  mere  private  convention  between  the  two  parties  to  give  language  a  different  meaning 
from  its  common  one.  It  would  open  too  great  risks,  if  evidence  were  admissible  to  show 
that  when  they  said  five  hundred  feet  they  agreed  it  should  mean  one  hundred  inches,  or 
that  Banker  Hill  Monument  should  signify  the  Old  South  Church.  An  artificial  construo- 
tion  cannot  be  given  to  plain  words  by  express  agreement.''  ^ 

Such  is  the  rule  still  surviving  to  us,  in  many  Courts,  from  the  old  formalism, 
namely,  the  rule  that  you  cannot  disturb  a  plain  meaning. 

As  to  this  position,  the  answer,  of  course,  must  consider  both  theory  and 
policy.  (1)  That  the  theory  of  it  is  unsound,  ought  not  to  be  doubted. 
There  can  be,  in  the  nature  of  things,  no  absoluteness  of  standard  in  inter* 
pretation.  An  advanced  communism  might  conceivably  bring  men  to  such 
a  level  of  intellectual  uniformity  that  their  thoughts  would  be  expressed  in 
invariably  identical  symbols.    But  till  that  day  comes,  the  varieties  of  indi- 

^  The   learned    justice   later  repeated   his     Law  Review  417,  420  (The  Theory  of  Legal 
view,  in  1899,  in  an  acnte  essay,  in  12  Harvard     Interpretation). 
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vidual  expression  and  sense  must  be  unquenchable.  So  long  as  men  are 
allowed  to  grant  and  contract  freely,  and  so  long  as  the  law  undertakes  to 
carry  out  those  acts  by  enforcement,  just  so  long  must  the  standard  of  inter- 
pretation continue  to  be  mobile,  subjective,  and  indiyidual  Mr.  Justice 
Brook  once  thought  it  ^  barbarous  "  that  a  man  should  be  "  assured  that  what- 
ever words  he  made  use  of,  his  meaning  only  should  be  considered"  But  as 
the  law  of  to-day  has  broken  with  his  premise,  so  it  must  break  with  his  con- 
clusion. The  ordinary  standard,  or  "  plain  meaning,"  is  simply  the  meaning  of 
the  people  who  did  not  write  the  document  The  fallacy  consists  in  assum- 
ing that  there  is  or  ever  can  be  some  one  real  or  absolute  meaning.  In  truth, 
there  can  be  only  some  person's  meaning ;  and  that  person,  whose  meaning 
the  law  is  seeking,  is  the  writer  of  the  document : 

1696,  John  Locke,  Letter  to  the  Bishop  of  Worcester  (Works,  IV,  85) :  '<  Tour  lordship 
says,  *  Peter,  James,  and  John  are  all  tme  and  real  men.'  Answer :  Withont  doabt,  siqh 
posing  them  to  be  '  men,'  they  are  tme  and  real  men,  t.  e.  supposing  the  name  of  that 
species  belongs  to  them.  And  so  three  bobaqnes  are  all  trae  and  real  bobaqnes,  suppos- 
ing the  name  of  that  species  of  •"imAla  belongs  to  them.  For  I  beseech  your  lordship  to 
consider,  whether  in  your  way  of  arguing,  by  naming  them  Peter,  James,  and  John,  namea 
familiar  to  us,  as  appropriated  to  individuals  of  the  species  *  man,'  your  lordship  does  not 
at  first  suppose  them  <  men  '  and  then  very  safely  ask,  whether  they  be  not  all  true  and 
real  *  men '  ?  But  if  I  should  ask  your  lordship,  whether  Weweena,  Chuckerey,  and  Cou- 
sheda,  were  true  and  real  men  or  no  ?  your  lordship  would  not  be  able  to  tell  me,  until 
I  have  pointed  out  to  your  lordship  the  individuals  called  by  those  names.  .  .  .  Tour 
lordship,  in  your  fore-cited  words,  says, '  here  lies  the  tme  idea  of  a  person  ' ;  and  in  the 
foregoing  discourse  speaks  of  '  nature,'  as  if  it  were  some  steady,  established  being,  to 
which  one  certain  precise  idea  necessarily  belongs  to  make  it  a  true  idea  :  whereas,  my 
lord,  in  the  way  of  ideas,  I  begin  at  the  other  end,  and  think  that  the  word  *  person  '  in 
itself  signifies  nothing ;  and  so,  no  idea  belonging  to  it,  nothing  can  be  said  to  be  the  trae 
idea  of  it.  But  as  soon  as  the  common  use  of  any  language  has  appropriated  it  to  any 
idea,  then  that  is  the  true  idea  of  a '  person, '  and  so  of  *  nature.'  But  because  the  propriety 
of  language,  i.  e.  the  precise  idea  that  every  word  stands  for,  is  not  always  exactly  known, 
but  is  often  disputed,  there  is  no  other  way  for  him  that  uses  a  word  ^at  is  in  dispute, 
but  to  define  what  he  signifies  by  it;  and  then  the  dispute  can  be  no  longer  verbal,  but 
must  necessarily  be  about  the  idea  which  he  tells  us  he  puts  it  for." 

1827,  Jeremy  Bentham,  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  VI,  c.  IV  (Bowring's 
ed.,  vol.  VII,  p.  556,  note):  *'  The  refusal  to  put  upon  the  words  used  by  a  man  in  pen- 
ning a  deed  or  a  will  the  meaning  which  it  is  all  the  while  acknowledged  he  put  upon 
them  himself,  is  an  enormity,  an  act  of  barefaced  injustice,  unknown  everywhere  but  in 
English  jurisprudence.  It  is,  in  fact,  making  for  a  man  a  will  that  he  never  made ;  a 
practice  exactly  upon  a  par  (impunity  excepted)  with  forgery.  Lawyers  putting  upon  it 
their  own  sense  ?  Yes,  their  own  sense.  But  which  of  all  possible  senses  is  their  own 
sense  ?  They  are  as  far  from  agreeing  with  one  another,  or  each  with  himself,  as  with  the 
body  of  the  people.  In  evident  reason  and  common  justice,  no  one  will  ought  to  be  taken 
as  a  rule  for  any  other ;  no  more  than  the  evidence  in  one  cause  is  a  rule  for  the  evidence 
to  different  facts  in  another  cause." 

(2)  As  to  the  argument  of  policy,  the  case  is  somewhat  different.  There 
is  much  to  be  said  for  the  traditional  rule,  —  though  not  all  that  is  said  is 
sound.  For  example,  Chief  Justice  Tindal,  in  his  apprehensions  that  under 
any  other  rule  "  no  lawyer  would  be  safe  m  advisiug  upon  the  construction  of 
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a  written  instrument,  nor  any  party  in  taking  under  it,"  ^*  apparently  assumes 
that  under  the  traditional  rule  an  ideal  facility  and  certainty  of  interpretation 
can  be  had.     He  retires  (in  Professor  Thayer's  words)  "  into  that  lawyer's 
Paradise,  where  all  words  have  a  fixed,  precisely  ascertained  meaning,  and 
where,  if  the  writer  has  been  careful,  a  lawyer  having  a  document  referred 
to  him  may  sit  in  his  chair,  inspect  the  text,  and  answer  all  questions  with- 
out raising  his  eyes.     Men  have  dreamed  of  attaining  for  their  solemn  muni- 
ments of  title  such  an  absolute  security."     But  it  is  a  dream  of  the  impossi- 
ble ;  and  the  dominance  of  either  the  old  or  the  new  rule  will  make  little 
practical  difference  in  the  certainty  of  a  given  instrument.     In  the  very  case 
of  Lady  Hewley's  Charities,  for  which  Chief  Justice  Tindal  laid  down  his 
rule  of  exclusion,  even  the  admitted  data  were  so  voluminous  and  complex 
that  the  excluded  material  was  comparatively  a  trifle.     The  real  strength  of 
the  argument  is  rather  found  in  the  practical  statement  of  Mr.  Justice 
Holmes  ^*  that  "  it  would  open  too  great  risks  [i.  e.  of  incredible  pretences]  if 
evidence  were  admissible  to  show  that  when  they  said  'five  hundred  feet  *  they 
agreed  that  it  should  mean  one  hundred  inches,  or  that '  Bunker  Hill  Monu- 
ment '  should  signify  the  Old  South  Church."    Now  the  interesting  feature  of 
this  illustration  is  that  in  important  instances  the  very  opposite  fact  is  daily 
and  hourly  illustrated,  —  in  the  private  cipher-codes  of  commercial  houses. 
By  these  agreements  words  are  employed  in  a  sense  totally  alien,  and  some- 
times exactly  opposite,  to  the  ordinary  meaning.    In  one  of  the  printed  cable 
codes  now  in  use,  for  example,  "  Innovate  "  is  made  to  mean  "  Do  this  only 
as  a  last  resort " ;  and  •"  Invective  "  is  made  to  mean  "  We  all  unite  in  send- 
ing you  our  heartiest  congratulations"!     No  doubt  some  brokers  who  are 
particularly  apprehensive  of  the  interception  of  their  messages  are  accus- 
tomed to  agree  that  "  buy  "  shall  mean  "  do  not  buy."     There  are,  then, 
abundant  instances  in  which  not  only  there  is  no  "  great  risk,"  but  there  is 
an  absolute  necessity,  of  accepting  proof  of  these  private  conventions ;  and 
these  instances  shatter  the  whole  argument  for  the  rule  as  a  rule.     The 
fallacy  of  the  person  who  declared  that  "  He  was  open  to  conviction,  but  he 
would  like  to  meet  the  person  who  could  convince  him,"  is  here  reversed ; 
for  the  judicial  attitude  thus  illustrated  is  that  "We  are  not  open  to  con- 
viction, because  we  are  afraid  that  somebody  will  sometimes  convince  us." 
The  truth  is  that  whatever  virtue  and  strength  lies  in  the  argument  for  the 
antique  rule  leads  not  to  a  fixed  rule  of  law,  but  only  to  a  general  maxim 
of  prudent  discretion.    In  the  felicitous  alhteration  of  that  great  judge,  Lord 
Justice  Bowen,  it  is  "  not  so  much  a  canon  of  construction  as  a  counsel  of 
caution."  ^^    The  distinguished  Master  of  the  Rolls,  Sir  George  Jessel,  once 
declared  to  counsel  that  "  nobody  could  convince  him  that  black  [selvedge] 
was  white " ;  and  yet  the  Court  of  Appeals  reversed  his  judgment  because 
they  were  after  all  convinced  of  that  precise  proposition.^     To  say  that  it 

"  Quoted  supra. 

u  1890,  Re  Jodrell,  L.  R.  44  Ch.  D.  590;  quoted  infra, 

M  1880,  MitcheU  v.  Henry,  cited  post,  §  2463. 
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would  be  difficult  to  convince  him,  and  upon  the  evidence  to  fail  to  be 
convinced,  would  have  been  a  rational  attitude.  But  that  is  very  different 
from  an  arbitrary  rule  declaring  a  priori  that  the  judicial  mind  is  legally 
not  open  to  conviction. 

There  is,  then,  neither  in  theory  nor  in  policy  any  basis  for  an  absolute 
rule  declaring  that  when  a  word  has  a  "  plain  meaning,"  i.  e.  by  the  popular 
standard,  neither  the  local  nor  the  mutual  nor  the  individual  standard  can 
be  substituted.  Such  a  rule  is  still  maintained  by  many  utterances  like 
those  above  quoted.  But  its  vogue  is  disappearing.  Before  examining  the 
state  of  the  decisions  on  the  subject,  it  is  worth  while  to  notice  the  utterances 
of  judges  who  have  plainly  championed  the  modem  and  more  liberal  rule : 

1854,  Coleridge,  J.,  in  Broion  y,  Byrne,  3  £.  &  B.  703  :  "  Neither,  in  the  oonstraction  of 
a  contract  among  merchants,  tradesmen,  or  others,  will  the  evidence  [of  a  local  usage]  be 
excladed  because  the  words  are  in  their  ordinary  meaning  unambiguous ;  for  the  principle 
of  admission  is  that  words  perfectly  unambiguous  in  their  ordinary  meaning  are  used  by 
the  contractors  in  a  different  sense  from  that.  What  words  more  plain  than  *  a  thousand,' 
'  a  week,*  *  a  day '  ?  Yet  the  cases  are  familiar  in  which  '  a  thousand '  has  been  held  to 
mean  *  twelve  hundred,'  *  a  week ' '  a  week  only  during  the  theatrical  season,'  <  a  day '  *  a 
working  day.' " 

1860,  Blackbum,  J.,  in  Myers  y.  Sari,  3  £.  &  £.  306  (admitting  trade  usage):  "  I  do 
not  think  that  it  is  necessary,  in  order  to  render  such  evidence  admissible,  tiiat  there 
should  be  any  ambiguity  on  the  face  of  the  phrase  which  has  to  be  construed.  ...  I  take 
to  be  the  true  rule  of  law  upon  the  subject  that  when  it  is  shown  that  a  term  or  phrase 
in  a  written  contract  bears  a  peculiar  meaning  in  the  trade  or  business  to  which  the 
instrument  relates,  that  meaning  is  prima  facie  to  be  attributed  to  it ;  unless  upon  the 
construction  of  the  whole  contract  enough  appears,  either  from  express  words  or  by  neces- 
sary implication,  to  show  that  the  parties  did  not  intend  that  meaning  to  prevail  The 
consequence  is  that  every  individual  case  must  be  decided  on  its  own  grounds." 

1890,  Lindley,  L.  J.,  in  Re  Jodrell,  L.  R.  44  Ch.  D.  590,  609,  614 :  <'  I  do  not  propose  to 
deal  with  decided  cases  at  all.  It  may  be  that  there  were  expressions  in  the  documents 
then  before  the  Court  which  made  the  judges  come  to  conclusions  which  I  cannot  arrive 
at  when  I  come  to  look  at  the  will  and  codicils  with  which  I  have  to  deal.  I  do  not  con. 
sider  that  a  decision  which  is  more  or  less  at  variance  with  other  cases  is  wrong  because 
it  is  so  at  variance.  Cases  of  construction  are  useful  when  they  lay  down  canons  or  rules 
of  construction,  and  they  are  useful  when  they  put  an  interpretation  on  common  forms  — 
whether  in  deeds,  wills,  or  mercantile  documents.  They  may  be  valuable  guides ;  but 
when  I  am  told  that  because  something  occurs  in  one  will  I  am  to  give  a  precisely  similar 
effect  to  a  similar  expression  occurring  in  another  will  dealing  with  a  different  property 
and  in  another  context,  I  object  altogether  to  do  it.  The  only  principle  that  I  know  of  b 
that  which  has  been  expressed  before.  Look  at  the  words,  avail  yourself  of  such  evidence 
as  is  legitimately  admissible,  and  see  what  the  testator  has  said,  and  expound  it  as  best 
you  can  with  reference  to  what  is  legitimately  before  you."  Bowen,  L.  J. :  **  It  seems 
to  me  that  the  only  weight  one  can  give  to  such  language  [as  the  so-called  rule  against 
disturbing  a  clear  meaning]  is  to  treat  it  not  so  much  as  a  canon  of  construction  as  a  coun* 
Bel  of  caution,  to  warn  you  in  dealing  with  such  cases  not  to  give  way  to  guesses  or  mere 
speculation  as  to  the  probabilities  of  an  intention,  but  to  act  only  on  such  evidence  as  can 
lead  a  reasonable  man  to  a  distinct  conclusion.  But  I  protest,  that  as  soon  as  you  see 
upon  the  will,  read  by  the  light  of  such  extrinsic  circumstances  as  you  may  survey,  what 
the  true  construction  is,  and  what  the  true  intention  expressed  by  the  testator  is,  then 
your  journey  is  performed.  Ton  require  no  more  counsellors  to  assist  you ;  and  after  once 
fxriving  at  the  journey's  end,  to  pause  in  giving  effect  to  the  true  interpretation  because^ 
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forsooth,  the  langrnage  has  not  been  framed  according  to  some  measure  or  standard  of 
correct  expression,  which  is  supposed  to  be  imposed  by  judges  out  of  regard  for  social  or 
other  reasons,  appears  to  me  to  be  using  the  language  of  such  learned  judges,  not  as  laying 
down  canons  for  construing  a  will,  but  as  justifications  for  misconstruing  It.  As  soon  as 
you  once  arrive  at  your  joume3r's  end,  you  have  no  more  to  do  than  to  give  effect  to  the 
true  construction  as  you  see  it."  ^'^ 

1880,  Doej  C.  J.,  in  TUton  v.  American  Bible  Society,  60  N.  H.  377,  382  (dealing  with  a 
bequest  to  *'  the  Bible  Society  ")  :  <*  The  question  is  not  whether  a  plea  of  misnomer  of  a 
party  is  sustained  by  proof,  nor  whether  there  is  a  variance  between  the  evidence  and  the 
name  of  a  third  person  set  forth  in  pleading.  The  question  is  not  by  what  name  any 
Bible  society  was  known  to  others,  but  which  one  of  several  Bible  societies  was  intended 
by  the  testator.  .  .  .  Evidence  shovring  what  name  was  given  to  a  Bible  society  in  its 
charter,  what  name  it  used  or  recognized  as  its  own,  and  by  what  name  or  names  it  was 
known  to  others,  tends  to  prove  a  name  by  which  the  legatee  might  have  been  known  to 
the  testator,  and  a  name  which  he  might  have  used  in  his  will  to  express  his  intention. 
But  the  society  intended  by  him,  and  identified  by  competent  evidence,  is  the  legatee,  by 
whatever  name  described  in  the  will,  and  notwithstanding  any  other  name  or  names  by 
which  it  may  have  been  invariably  or  usually  known  to  others.  ...  A  person  known  to 
a  testator  as  A.  B.,  and  to  all  others  as  C.  D.,  may  take  a  legacy  given  to  A.  B." 


§  2463.  Same:  Application  of  the  Rule  to  "Wills,  Deeds,  Contracts,  etc. 
The  traditional  rule  is  found  in  application  almost  side  hj  side  with  the 
liberal  rule.  The  former  is  nowadays  perhaps  less  frequently  enforced  in 
England.  In  the  United  States  it  is  often  invoked  under  the  guise  that  no 
peculiar  and  individual  meaning  can  be  shown  unless  there  is  an  "ambi- 
guity." There  are  nevertheless  abundant  instances  of  the  liberal  rule's 
recognition. 

(1)  In  wUhy  the  traditional  rule  has  found  application  chiefly  to  proper 
names  of  places  and  persons  and  to  such  terms  as  "  estate  "  and  "  money."  ^ 


^Y  1902,  Miles  r.  Wilson,  1  Ch.  138,  142 
(approviDg  the  eimilar  language  of  L.  C.  Hals- 
bnry  in  Re  Jodrell). 

*•  Enaland:  1816,  Doe  v.  Chichester,  4  Dow 
65,  93  (oeTLse  of  "  my  estate  of  Ashton,"  Ashton 
being  a  parish;  the  fcestator  had  inherited  from 
his  mother  and  his  father  different  properties, 
that  from  his  mother  lying  chiefly  m  Ashton 
parish  and  also  in  others,  and  that  from  his 
lather  in  Youlston ;  the  testimony  of  his  steward 
and  others  that  the  testator  "  nsed  in  speaking 
of  his  property  which  he  had  derived  from  his 
father  to  call  it  his  Yonlston  estate,  and  that  in 
describing  the  estate  derived  by  him  from  his 
mother  he  nsed  to  designate  that  bv  the  general 
name  of  his  Ashton  estate,"  and  certain  ac- 
counts tendered  to  him,  entitled  "J.  Cleavers 
account  for  Ashton  estate,"  including  properties 
in  other  parishes  than  Ashton,  were  excluded) ; 
1820,  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  1, 
76,  81,  111  (limitation  "to  the  use  of  the  right 
heirs  of  S.  R.  forever " ;  held  to  be  ambiguous, 
as  applicable  equally  to  right  heirs  at  the  time 
of  the  remainder  created  or  at  the  time  of  its 
taking  effect,  and  therefore  to  permit  resort  to 
other  indications,  in  the  deed  or  the  circum- 
stances, of  the  grantor's  meaning;  careful 
opinion  by  Plumer,  M.  R.) ;  1847,  Reynolds  v. 
Whelan,  16  L.  J.  Ch.  434  (bequest  to  *'  W.  R., 


one  of  my  farmine  men  " ;  there  were  two  per> 
sons  named  W.  K.,  one  an  ordinary  farming 
servant,  recently  employed,  the  other  a  man  3 
all  work,  forty  years  in  the  testator's  service ; 
E.  Bmce,  V.  C,  held  that  the  latter  could  be 
accurately  described  as  a  *'  farming  man  "  and 
took  the  beauest;  otherwise,  if  he  could  not 
be  so  descriDed);  1854,  Mostyn  v.  Mostyn, 
5  H.  L.  C.  154  (there  were  five  children, 
R.  H.  M.,  J.  H.  M.,  S.  J.  M.,  T.  M.,  and 
M.  M.  D.;  after  bequests  to  **R.  M.,''  and 
"J.  H.  M.,"  there  was  a  beouest  over  to  "  S.  M., 
J.  M.,  and  M.  D.,  all  of  tnem  late  of  Calcott 
Hall";  held  that  the  name  **J.  M."  could  not 
be  applied  to  the  fourth  child  T.  M. ;  no  clear 
principle  stated) ;  United  States:  1877,  Dunham 
V.  Averill,  45  Conn.  61  (bequest  to  the  "Amer- 
ican and  Foreign  Bible  Society  "  ;  there  'was  a 
society  so  named  and  also  an  American  Bible 
Society;  declarations  of  intent  to  give  to  the 
former,  which  was  called  by  him  by  the  name 
in  the  will,  excluded) ;  1843,  Tucker  v.  Sea- 
man's Aid  Society,  7  Mete.  188  (bequest  to 
*'  the  Seaman's  Aid  Society  " ;  in  fact  there  was 
in  Boston  a  "Seaman's  Aid  Society"  and  a 
"  Seaman's  Friend  Society  " ;  the  circumstances 
that  the  testator  was  well  acquainted  with  the 
latter  and  was  ignorant  of  the  former,  and  that 
he  had  used  the  term  "  Seaman's  Aid  Society" 
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A  special  form  of  it  occurs  for  words  having  in  the  law  of  inheritance  a 
precise  meaning,  such  as  "  child  "  or  "  son."  In  Coke's  day,  the  rule  had  been 
that  a  devise  to  a  "  son  *"  named  could  be  taken  by  a  bastard,  if  the  person 
had  been  reputed  by  that  name.^  Later,  the  rule  seemed  to  form  that  when- 
ever a  word  of  relationship  was  used,  the  law's  meaning  could  be  overthrown 
when  a  dififerent  sense  clearly  appeared  from  the  will  and  when  there  were 
no  persons  who  corresponded  exactly  to  the  law's  meaning.  The  individual 
opinions  of  Lord  Justice  Bowen  and  others  have  in  later  times  practically 
repudiated  these  two  qualifications ;  but  the  English  decisions  cannot  be  said 
to  have  fuUy  accepted  this  result ;  they  must  at  any  rate  be  viewed  as  a 
developing  series,  and  not  as  a  consistent  whola^ 


on  the  honest  representation  of  one  B.,  the 
draftsman,  who  knew  only  of  the  former  and 
who  gave  its  name  to  the  testator  on  the  erro- 
neous supposition  that  the  testator  had  the 
former  society  in  mind,  were  held  insufficient 
to  pye  the  bequest  to  the  latter ;  the  Seaman's 
Friend  Society  '*  cannot  take,  because  the  name 
and  description  are  not  those  by  which  they 
have  ever  acted  or  been  known  or  designated ; 
and  because  the  Seaman's  Aid  Society  is  the 
one  precisely  named  and  described  in  the  will " ; 
this  ruling  is  erroneous,  but  may  be  accounted 
for  by  the  apparent  reliance  of  the  Friend  So- 
ciety claimant  on  the  declarations  of  intention, 
which  were  as  such  clearly  inadmissible) ;  1864, 
American  Bible  Society  v.  Pratt,  9  All.  109  (be- 
quest of  deposit  in  the  "  Dedham  Bank" ;  there 
existed  a  Dedham  Bank  and  a  Dedham  Institu- 
tion for  Savings,  the  latter  commonly  known  as 
the  Dedham  Savings  Bank ;  that  the  testator  had 
a  deposit  in  the  hitter,  excluded;  the  ruling 
markedly  illustrates  the  impropriety  of  the 
supposed  rule) ;  1814,  Mann  v.  Mann,  1  John. 
Ch.  2.31,  236  (bequest  of  all  the  rest  of  the 
"moneys,"  held  to  mean  cash  only,  and  not 
notes,  bonds,  and  mortgages). 

«  1607,  Sir  Moyle  Finch's  Case,  6  Co.  Rep. 
65  a  (**  If  a  ^ant  be  made  to  a  bastard  by  the 
sirname  of  him  who,  as  is  supposed,  begot  him, 
it  is  good,  if  he  be  known  by  such  name;  so  if 
a  remainder  be  limited  '  Rich,  filio  Rich.  Mar- 
wood,'  it  is  good  although  he  be  a  bastard,  if  in 
vulgar  reputation  and  knowledge  he  be  known 
by  such  a  name") ;  1737,  Rivers'  Caste,  1  Atk. 
410  (devise  to  ''his  two  sons  Charles  and  James 
R.";  though  illegitimate,  they  were  given  the 
estate ;  "  anything  that  amounts  to  a  deaignatio 
persomti  is  sufficient"). 

•  Kw/land:  1778,  Green  r.  Howard,  I  Bro. 
C.  C.  31  (L.  C.  Thurlow,  refusincr  to  apply  a 
bequest  to  "  my  own  relations  to  include 
second  cousins:  "The  sense  of  the  words,  as 
fixed  by  legal  authority,  is  not  to  be  altered  by 
the  language  held  on  any  occasion  by  the  tes- 
tator, or  by  his  behavior");  1800,  Cartwright 
V.  Vaudry,  5  Ves.  530  (a  testator  had  four  daugh- 
ters ;  one  of  them  was  illegitimate,  but  at  the 
time  this  was  known  to  none  but  himself ;  L.  C. 
Loughborough  declined  to  include  her  under  a 
devise  to  "  children,"  though  he  had  "  no  doubt 
of  the  intention";  the  special  circumstances 
made  this  ruling  an  outrage  on  the  name  of 


justice) ;  1812,  Wilkinson  v.  Adam,  1  Yes.  &  B. 
422,  457;  1816,  Beachcroft  v.  Beachcroft,  1 
Madd.  Ch.  430  (good  opinion  by  V.  C.  Plumer) ; 
1831,  Fraser  v.  Figott,  1  Younge  354;  1836, 
Blackwell  v.  Bull,  1  Keen  176,  181  (Langdale, 
M.  R:  "The  word  'family'  is  capable  of  so 
many  applications  that  if  any  one  particular 
construction  were  attributed  to  it  in  wills,  the 
intention  of  testators  would  be  more  frequently 
defeated  than  carried  into  effect") ;  1870,  Grant 
V.  Grant,  L.  R.  5  C.  P.  727  (devise  to  "my 
nephew,  J.  G. ;"  there  were  two  relations  of 
that  name,  one  the  son  of  a  brother,  the  other 
of  a  wife's  brother,  and  the  term  "nephew" 
was  held  not  to  be  necessarily  restricted  to  the 
former  class  of  persons) ;  1873,  Hill  v.  Crook, 
L.  R.  6  E.  &  I.  A  pp.  265,  282  (general  principle 
approved ;  the  gitt  was  here  applied  to  illegiti- 
mate children,  because  the  terms  of  the  will  were 
held  to  describe  them  as  such ;  the  absurditv  of 
the  doubt  in  this  case  was  that  the  parties  had 
been  formally  married,  but  the  wife  was  a  de- 
ceased wife's  sister  and  the  union  technically 
illegal) ;  1875,  Dorin  ».  Dorin,  L.  R.  7  E.  &  1. 
App.  569  (power  to  a  woman  to  dispose  of  prop- 
erty *'  amongst  our  children  " ;  the  testator  had 
two  illegitimate  children  by  her,  then  married 
her,  made  this  will  the  day  after  the  marriage, 
had  no  other  children,  and  treated  these  two  as 
his ;  held,  that  "children  "  was  to  be  interpreted 
as  "  legitimate  children "  and  could  not  be  ap- 
plied to  the  above  children;  a  ruling  which 
shames  common  sense,  and,  to  the  perversity 
of  the  English  law  denying  legitimation  by  sul>> 
sequent  marriage,  adds  the  harshness  of  pre- 
venting the  parent  from  supplving  by  will  the 
deficiencies  of  the  law) ;  1878,  Ellis  v.  Houstoun, 
L.  R.  10  Ch.  D.  236,  240  (Malins,  V.  C,  applied 
the  rule,  summing  up  the  authorities ;  only 
where  no  legitimate  children  appear  can  ille- 
gitimate ones  take  under  the  term  "  children  " ; 
as  to  Dorin  v.  Dorin,  supra,  he  admitted  that 
"  in  common  with  most  persons,  it  is  a  result 
which  anybody  may  regret ") ;  1887,  Re  Horner, 
L.  R.  37  id.  695  (bequest  to  "  my  sister  Charlotte, 
the  wife  of  Thomas  Homer,"  and  after  her 
death  "amongst  her  children";  C.  was  only 
cohabiting  with  T.  H.,  as  the  testator  knew; 
held  that  "children"  signified  the  illegitimate 
children  of  C ;  "  you  are  to  ascertain  the  sense 
in  which  the  testator  used  the  words  which  you 
find  there");  1890,  Be  Jodrell,  L.  R.  44  id.  590 
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The  liberal  rule,  on  the  other  hand,  has  been  applied  even  to  the  extreme 
of  principle,  and  the  results  show  how  practical  and  just  it  can  be.^  More- 
over, in  its  application  to  words  of  relationship,  it  would  seem  to  be  the 
commoner  one  to-day  in  the  United  States.^ 


(bequest  to  "relatives/'  held  to  indade  "all 
those  the  testator  had  before  treated  as  rela- 
tives/* whether  legitimate  or  notj  *'you  may 
put  yourself  as  much  as  you  can  into  his  posi- 
tion, and  diving  so  into  the  mind  of  the  person 
who  has  made  the  instrument";  quotea  ante, 
i  1362) ;  1894,  Re  Fish,  2  Ch.  83  (gift  to  his 
'*  niece  Eliza  Waterhouse";  there  was  no  niece 
£.  \V.,  but  there  was  a  legitimate  and  an  ille- 
gitimate grandniece,  each  named  £.  W.;  no 
evidence  to  show  testator's  meaning  was  ad- 
mitted, and  the  clause  was  applied  to  the  legiti- 
mate E.  W.  as  the  one  nearest  described ;  the 
opinion  shows  insufficient  acquaintance  with  the 
precedents  and  is  wholly  unsound) ;  1902,  Miles 
V.  Wilson,  1  Ch.  138,  142  (cited  atUe,  §  2462). 
Canada:  1849,  Doe  v.  Tavlor,  I  All.  .525,  534 
<"  my  grandson  ") ;  United  States:  1829,  Gardner 
r.  Heyer,  2  Paige  11  (bequests  to  the  testator's 
children ;  he  had  only  illegitimate  children ; 
held  that,  there  being  no  legitimate  children,  the 
term  could  be  applied  under  the  circumstances 
to  the  illegitimate  ones) ;  1895,  Flora  v.  Ander- 
son, 67  Fed.  182,  188  ("issue/*  not  aUowed  to 
be  interpreted  to  include  illegitimate  issue). 

*  Entfland:  1791,  Parsons  v.  Parsons,  1  Yes. 
Jr.  266  (annuity  to  a  brother  "  Edward  P.,"  and 
then  to  his  children;  at  the  date  of  the  will,  a 
brother  Samuel  P.  alone  survived,  with  chil- 
dren, but  a  brother  Edward  P.  had  already  died 
without  children;  since  the  "testator  had  been 
in  the  habit  of  calling  his  brother  Samuel  by 
the  name  of  '  Edward  and  '  Ned,' "  the  annuity 
was  given  to  Samuel) ;  1801,  Druce  v.  Denison, 
6  Ves.  Jr.  385  (bequest  of  •'  my  personal  estate " ; 
a  paper  drawn  np  by  him  at  the  time,  indicating 
that  he  included  in  that  term  certain  choses  in 
action  of  his  wife,  was  admitted  by  L.  C.  Eldon) ; 
1825,  Doe  v.  Jersey,  3  B.  &  C'  870  (devise  of 
'*all  that  my  Briton  Ferry  estate";  held  that 
these  words  *'  denote  a  property  or  estate  known 
to  the  testatrix  by  the  name  of  her  B.  F.  estate, 
and  not  an  estate  locally  situate  in  a  parish  or 
township  of  B.  F.,"  and  that  for  determining 
its  scope  the  stewards*  accounts,  rendered  to  the 
testatrix,  of  the  lands  therein  entered  as  "  B.  F. 
estate"  should  be  considered);  1841-1848,  Blun- 
dell  V.  Gladstone,  1 1  Sim.  467 ;  on  appeal,  1 
H.  L.  C.  778,  1  Phillips  279  (to  "  the  second  son 
of  Edward  Weld,  of  Lulworth";  there  was  no 
such  person  as  E.  W.  of  L.,  but  J.  W.  was  in 
possession  of  L.,  and  there  had  been  a  brother 
E.  W. ;  J.  W.  had  two  sons,  E.  J.  W.,  com- 
monly called  E.  VV.,  and  T.  W. ;  held,  that  on 
the  evidence  the  description  should  be  applied 
to  the  second  son  of  J.  W.  and  not  the  second 
son  of  E.  J.  W. ;  Patteson,  J.:  "It  was  con- 
tended .  .  .  that  where  one  person,  and  one 
only,  fully  and  accurately  answers  the  whole 
description,  the  Court  is  bound  to  apply  the 
•will  to  that  person.  Such  may  be  conceded  to 
be  a  geuersd  rule  of  law  and  of  construction, 
.  •  .  but  it  has  exceptions") ;  1844,  Lee  v.  Pain, 


4  Hare  201,  251  (I.  a  bequest  to  "Mrs.  and 
Miss  Bowden,  of  H.,  widow  and  daughter  of 
the  late  Rev.  Mr.  Bowden";  there  were  no 
such  persons  as  ordinarily  known;  but  there 
were  Mrs.  Washbourne,  formerly  Miss  Bowden, 
and  her  daughter,  Miss  Washbume,  and  the 
testatrix  "  had  been  repeatedly  known,  when 
speakine  of  the  claimants,  to  call  them  by  the 
name  of  Bowden,  and  on  the  mistake  being 
pointed  out,  she  acknowledged  it " ;  the  legacy 
was  given  to  Mrs.  and  Miss  W. ;  2.  a  bequest 
to  "Miss  Sarah  Jameson,  of  Clapham  Com- 
mon"; there  was  a  Mrs.  S.  J.  of  that  place, 
and  also  a  daughter  named  Frances  Anne  J., 
who  after  the  testatrix's  death  married  Mr. 
Winter;  the  testatrix  knew  both  mother  and 
daughter ;  the  leeacy  was  given  to  the  daugh- 
ter); 1847,  Ryall  v.  Hannum,  16  Beav.  536 
(bequest  to  "  Elizabeth  Abbott,  a  natural  daugh- 
ter of  Elizabeth  Abbott,  of  the  parish  of  G., 
single  woman,  and  who  formerly  lived  in  my 
service";  this  was  given  to  the  natural  son 
John  of  a  certain  Elizabeth  Abbott,  who  had  by 
marriage  another  name  at  the  time  of  the  will, 
on  proof  that  the  father  of  the  child  was  re- 

Euted  to  be  the  testator's  son,  that  the  testator 
ad  not  heard  that  it  was  a  daughter,  and  that 
he  had  shown  an  interest  in  it) ;  United  States : 
1883,  Smith  v.  Kimball,  62  N.  H.  606  (bequest 
to  the  "  Meredith  Institution,"  eiven  to  the 
KimbaU  Union  Academy  of  Meriden,  on  proof 
that  the  testator's  relatives  had  ^one  to  that 
school,  that  he  had  shown  great  interest,  and 
that  he  had  said,  at  the  time  of  execution,  that 
the  Meredith  Institution  was  at  Meriden;  see 
the  quotation  ante,  §  2462);  1820,  Thomas  v, 
Stevens,  4  John.  Ch.  607  (bequest  to  "  Cornelia 
Thompson "  given  to  "  Caroline  Thomas,"  on 
proof  that  the  claimant  was  a  favorite  of  the 
testatrix,  and  "  was  the  person  intended,'*  and 
that  no  person  named  Cornelia  Thompson  had 
made  claim);  1790,  Powell  v.  Biddle,  2  DalL 
70  (beouest  to  a  friend  "  Samuel  Powell  |son  of 
Samuel  Powell,  of  the  city  of  Philadelphia,  car- 
penter") ;  on  proof  that  a  person  named  Wil- 
liam Powell  was  the  sou  of  the  testator's 
deceased  daughter  by  one  Samuel  Powell  a 
carpenter,  that  he  was  weU  known  to  the  tes- 
tator, and  that  "the  testator  usually,  by  mistake 
or  by  way  of  nickname,  called  him  Samuel," 
the  bequest  was  given  to  William,  though  the 
same  carpenter  had  also  a  son  named  Samuel, 
the  son  of  a  second  wife  and  not  acquainted 
with  the  testator). 

B  1902,  Kohl  V.  Frederick,  115  la.  517,  88 
N.  W.  1055  ("  inherit,"  shown  to  be  used  in  a 
non-legal  sense) ;  1891,  Robb's  Estate,  37  S.  C. 
19,  28,  39,  16  S.  E.  241  (devise  to  "such  persons 
as  shall  be  entitled  under  the  law" ;  illegitimacy 
prevented  the  inheritance  by  certain  related  per- 
sons; deJarations  of  the  testator,  speaking  of 
sisters  and  nieces,  received,  as  showing  his 
usage  of  the  terms  in  the  will). 
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(2)  In  deeds  and  contracts,  the  traditional  rule  finds  constant  and  dominant 
application  in  excluding  the  mutual  standard,  i.  e.  the  agreement  of  the 
parties  themsehtes  upon  a  special  sense  for  their  words.^  It  has  been  some- 
times»  in  early  cases,  allowed  to  exclude  even  the  local  standard,  i.  e.  the 
usage  of  a  trade  or  locality? 

The  liberal  rule,  on  the  other  hand,  is  to-day  conceded,  practically  every- 
where, to  permit  resort  in  any  case  to  the  usage  of  a  trade  or  locality,  no 
matter  how  plain  the  apparent  sense  of  the  word  to  the  ordinary  reader ;  and 


•  England:  1827,  Taylor  ».  Briggs,  2  C.  &  P. 
525  (the  question  being  whether  "cotton  in 
bales  "  meant  an  ordinary  bag  or  a  cubical  com- 
press, the  local  usage  was  admitted,  but  not 
"what  was  said  at  the  time"  between  the 
parties;  Abbott,  C.  J.:  ''That  sort  .of  eyidence 
IS  of  too  dangerous  a  nature  to  be  relied  on  ") ; 
1847,  Caine  v.  Horsfall,  2  C.  &  K.  349  (contract 
between  a  merchant  and  a  captain  in  the  Afri- 
can trade  to  pay  the  latter  "  6  per  cent  on  the 
net  proceeds  of  the  homeward  car^o  *' ;  the 
plaintiff  claiming  that  the  defendjint  should  not 
deduct  bad  debts  in  reckoning  net  proceeds, 
Rolfe,  B.,  ruled  that  "  evidence  might  be  admis- 
sible to  prove  their  meaning,  not  in  this  partic- 
ular contract,  but  in  all  mercantile  dealings  or 
to  show  that  they  have  a  different  meaning 
when  used  in  the  African  trade");  Canada: 
1893,  Troop  v.  Union  Ins.  Co.,  32  N.  Br.  135, 140 
(marine  policy);  United  States:  1895,  Balfour 
V.  Fresno  C.  &  I.  Co.,  109  Cal.  221,  41  Pac.  876 
(general  principle  applied  to  a  contract) ;  1900, 
Adams  v.  Turner,  73  Conn.  38,  46  Atl.  247 
("  new  and  useful  improvements,"  in  a  patent 
contract,  not  allowed  to  be  shown  by  mutual 
understanding  to  include  later  inventions) ;  1897, 
Harrison  v.  Tate,  100  Ga.  383,  28  S.  E.  227 
(notes  for  title  to  land ;  the  parties'  construction 
excluded,  because  no  am  Dignity  appeared) ; 
1901,  Ralya  v.  Atkins,  157  Ind.  331,  61  N.  E. 
726  (contract  for  the  sale  of  a  patent ;  collecting 
the  authorities ;  the  parties'  construction  is  ad- 
missible if  the  terms  are  ambiguous) ;  1895, 
Hamill  v.  Woods,  94  la.  246,  62  N.  W.  735 
("  When  the  language  of  a  guarantee  is  not  so 
clear  as  to  indicate  its  meaning  conclusively, 
parol  evidence  is  admissible  to  show  the  circum-' 
stances  ...  to  the  end  that  the  intent  of  the 
parties  to  it  may  prevail";  collecting  the  au- 


N.  W.  351  (mining  location  inTolving  the  "  east 
half  "  and  '*  west  half  "  of  a  lot ;  "  the  drcnm- 
stances  of  the  case  held  not  to  alter  the  regular 
meaning  of  "half"  from  its  signification  of 
quantity  merely,  there  being  **  no  possible  am* 
Dignity  about  these  descriptions  ") ;  1897,  Brown 
V,  Schiappacassee,  115  id.  47,  72  N.  W.  1096- 
(lease  with  license;  circumstances  not  received 
to  show  that  the  lease  was  incidental  only  to  the 
license) ;  1895,  Armstrong  v.  Granite  Col,  147 
N.  Y.  495,  42  N.  E.  186  (that  the  parties  used 
the  term  "minerals  and  ores*'  in  a  limited 
sense,  not  admitted,  except  for  the  purpose  of 
reforming  the  instrument);  1902,  Uihlein  v. 
Matthews,  172  id.  154,  64  N.  £.  792  (intention 
of  the  parties  to  a  qnit<:laim  deed  not  to  release 
a  party-wall  restriction  established  by  a  prior 
deed,  not  allowed  to  be  shown ;  Bartlett,  J., 
diss.) ;  1900,  Abraham  i;.  R.  Co.,  37  Or.  495,  60 
Pac.  899  (conveyance  "for  iJl  legitimate  rail- 
road purposes";  parties'  understanding  that 
this  included  the  purpose  of  a  hotel  or  eating- 
house,  excluded) ;  1898,  First  National  Bank  of 
Nashville  v.  R.  Co.,  —  Tenn.  —  ,  46  S.  W.  312 
(promise  to  use  bonds  to  pay  "  for  the  floating- 
debt  secured  by  pledge  of  income  bonds  " ;  that 
the  promisor  used  these  words  as  applying  to 
certain  holders  of  the  debt,  exclndmg  othezs, 
not  admitted) ;  1897,  Barber  v.  R.  Co.,  166  U.  S. 
83, 17  Sup.  488  (circumstances  may  be  consulted 
"  to  explain  ambiguities  of  description,"  but  not 
"  to  control  the  construction  or  extent  of  devises 
therein  ") ;  1902,  Dennis  v.  Slyfield,  54  C.  C.  A. 
520,  117  Fed.  474  (an  option  to  ship  '*  any  or  all 
of  this  lumber,"  not  allowed  to  oe  made  an 
obligation  to  ship  all  of  it,  by  the  parties'  under- 
standing) ;  1903,  Ocean  S.  S.  Co.  i'.  ^tna  Ins. 
Co.,  121  Fed.  882  (applied  to  marine  insurance 
contracts) ;  1896,  Owen  v.  Henderson,  16  Wash. 


thorities);  1891,  Goode  v.  Riley,  153  Mass.  585,    .39,  47  Pac.  215  (the  "west  half"  of  a  lot;  a 


28  N.  E.  228  (quoted  ante,  §  2462) ;  1893,  Rey- 
nolds V.  Boston  Rubber  Co.,  160  id.  240,  245, 
35  N.  E.  677  ("  When  the  description  of  granted 
premif^es  is  clear,  extrinsic  evidence  is  not 
admissible  to  control  it ;  but  when  it  is  uncer- 
tain, such  evidence  may  be  resorted  to,  and  the 
acts  of  adjoining  owners  showing  a  practical 
construction  adopted  and  acted  upon  are  of 
great  weight ")  ;  1899,  Violette  v.  Rice,  173  id. 
82,  53  N.  E.  144  (evidence  of  a  particular  sense 
of  words  by  particular  parties,  not  admitted,  to 
determine  the  sense  of  the  word  "  services  "  in  a 
theatrical  contract) ;  1900,  Menage  v.  Rosenthal, 
175  id.  358,  56  N.  E.  579  (parties'  conduct  or 
admissions,  receivable  only  when  the  meaning 
of  the  contract  is  doubtful) ;  1890,  Hartford  f. 
M.  Co.  V.  Cambria  M.  Co.,  80  Mich.  491,  45 
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special  alignment,  as  shown  by  former  trans- 
actions of  tne  parties,  excluded).  Compare  the 
cases  cited  post,  §  2465. 

f  1856,  Sigsworth  v.  Mclntyre,  18  111.  126, 
129 ;  1834,  Allen  v.  Kingsbury,  16  Pick.  238 
(deed  calling  for  a  boundary  "to  an  oak-tree 
marked,  thence  on  the  heirs  of  J.  K.  to  another 
oak-tree  marked";  the  commissioners'  practice 
to  follow  a  curved  line  conforming  to  the  con- 
tour of  the  land  and  marked  by  monuments, 
excluded;  "evidence  of  usage  is  never  to  be 
received  to  overturn  the  clear  words  of  a  deed  '* ; 
1807,  Winthrop  o,  Ins.  Co.,  2  Wash.  C.  C.  7,  10 
("  usage  can  only  be  resorted  to  where  the  law 
is  doubtful  and  unsettled  ") ;  and  the  early  £n^ 
lish  cases  cited  ante,  §  2462. 
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some  of  the  extreme  instances  are  persuasive  to  demonstrate  the  fallacy  of 
ignoring  the  purely  relative  meaning  of  words  and  the  injustice  of  at- 
tempting to  enforce  a  supposed  rigid  standard.®  Furthermpre,  the  notion^ 
so  frequently  observed  in  the  interpretation  of  wiUs,  that  the  ordinary  legal 
definition  of  a  word  cannot  be  superseded,  is  seldom  insisted  upon  in  the 
face  of  commercial  usage.^  Yet  the  liberal  rule  is  seldom  so  far  conceded 
as  to  allow  the  partiea*  special  mutual  sense  to  be  considered ;  ^^  perhaps  the 


s  England:  1832,  Smith  r.  Wilson,  3  B.  & 
Ad.  728  (covenant  in  a  lease  of  a  rabbit  warren, 
"that  at  the  expiration  of  the  term  thej  the 
plaintiffs  would  leave  on  the  warren  10,000 
rabbits  or  conies,  the  defendant  paying  60/.  per 
thousand  for  the  same,  and  for  auj  more  than 
that  number  at  that  rate,  the  number  to  be 
estimated  bv  two  indifferent  persons  " ;  breach, 
that  the  plaintiff  left  19,200  rabbits,  but  the 
defendant  would  not  pay  for  them ;  it  appeared 
that  the  appraiser's  estimate  was  1600  dozen, 
and  the  deiendant  was  allowed  to  prove  that  by 
the  customary  meaning  of  the  locality,  "the 
term  'thousand,'  as  applied  to  rabbits,  meant 
'  100  dozen'");  1836,  Bold  v.  Rayner,  1  M.  & 
W.  346  (sale  of  goods  on  shipboard;  the  sale 
notes  interchanged  by  the  parties  read,  the  one 
**  from  the  Speedy  or  Charlotte,"  the  other  **  ex 
Speedy  and  Charlotte";  the  Speedy  was  lost, 
but  the  Charlotte  arrived ;  a  usage  that,  where 
two  vessels  are  named,  the  gooas  may  be  de- 
livered from  either  at  seller's  option  was  admit- 
ted ;  counsel  objected  that  by  the  sold  note  both 
must  arrive ;  Parke,  B. :  '*  Yes,  if  you  read  it 
strictly  and;  but  the  evidence  was  that  custom 
reads  it  or";  L.  C.  B.  Abinger;  "The  Court 
must  look  at  each  contract,  and  say  whether  in 
its  whole  spirit  and  meaning  and  did  not  mean 
or  in  the  understanding  of  the  parties  ") ;  1846, 
Grant  v.  Maddox,  15  id.  737  (theatrical  engage- 
ment for  "  three  years  at  a  salary  of  5,  6,  and 
7  pounds  per  week  in  those  years  respectively  " ; 
the  professional  usage  that  "  actors  were  never 
paid  during  the  time  of  vacation,''  admitted  as 
interpreting  the  term  "years  ") ;  1860,  Myers  v. 
Sari,  3  £.  &  E.  306  (building  contract,  providing 
for  a*  "  weekly  account  of  the  work  done  " ; 
trade  usage  admitted  to  show  that  "  weekly 
account "  was  restricted  to  a  particular  part  of 
the  work,  even  though  "  the  words  have  a  plain 

general  meaning  " ;  quoted  ante,  §  2462) ;  1880, 
litcheU  r.  Henry,  L.  R.  15  Ch.  D.  181 ,  24  Sol.  J. 
690  (trademark  infringement;  the  plaintiff's 
registered  description  named  a  worsted  having 
a  "  white  selvage  " ;  part  of  the  warp  being  a 
"  dark  gray  or  black  mohair,"  the  goods  had  a 
dark  appearance,  and  Jessel,  M.  K.,  declaring 
"that  IS  a  black  selvage  and  not  a  white  sel- 
vage," and  that  "  no  amount  of  evidence  would 
convince  him  that  black  was  white,"  declined  to 
give  effect  to  the  plaintiff's  testimony  that  the 
plaintiff's  selvage  "  was  what  was  perfectly  well 
known  in  the  trade  as  a  white  selvage";  on 
appeal,  this  was  reversed,  on  the  ground  that 
"  tne  Question  is  not  whether  the  selvage  is 
white,  out  whether  it  is  what  the  trade  know  as  a 
white  selvage");  United  StaUs:  1895,  Leavitt 
p  Keunicott,  157  Bl.  235,  41  N.  E.  737  ^a  theat- 


rical contract  employing  '*at  a  weekly  salary  of 
$40  per  week";  usage  admitted  to  show  that 
"  per  week  "  signified  the  weeks  of  the  theatrical 
season  only,  not  of  the  calendar  year) ;  1898, 
McChesney  v.  Chicago,  173  id.  75,  50  N.  E.  191 
("  Sec.  23,\38,  14,"  interpreted  by  usage  to  mean 
"range  38,  township  14  ") ;  1896,  Coulter  Mfg. 
Co.  V,  Grocery  Co.,  97  la.  616,  66  N.  W.  875 
("  prices  guarantied  against  market  price  to  date 
of  shipment " ;  usage  admitted,  even  though  the 
words  were  not  apparently  obscure  or  tech- 
nical) ;  1898,  Brody  i;.  Chittenden,  106  id.  524, 
76  N.  W.  1009  (whether  certain  jewelers'  tools' 
etc.,  were  included  under  a  mortgage  of  "  fur- 
niture"; usage  of  the  trade  allowed);  1886, 
Com.  17.  Hobbs,  140  Mass.  443,  5  N.  £.  158 
("  The  fact  that  the  white  arsenic  was  colored 
with  lamp-black  was  immaterial;  it  still  re- 
mained the  substance  known  as  white  arsenic, 
though  no  longer  white  in  appearance  ") ;  1897, 
Brown  v.  Do^e,  69  Minn.  543,  72  N.  W.  814 
(warranty  of  a  horse  as  "sure  foal-getter"; 
evidence  of  the  usual  percentage  of  foal-getting 
from  "  sure  foal-getters,"  received ;  here,  60  per 
cent);  1891,  Farnum  v.  R.  Co.,  66  N.  H.  569, 
29  Atl.  541  (authority  for  "noiseless  steam 
motor";  technical  application  of  that  term  to 
motors  not  operating  without  certain  noise,  held 
admissible) ;  1843,  Hinton  v.  Locke,  5  Hill  N.  Y. 
437  (contract  to  pay  12s.  per  day  for  labor; 
trade  usage  admitted  to  show  that  "  day  "  signi- 
fied "  ten  hours  ") ;  1891,  Reed  v.  Tacoma  Ass'n, 
2  Wash.  198,  26  Pac.  252  (deed  running  a  line 
"west";  the  custom  of  the  government  sur- 
veyors, who  had  surveved  this  bind,  to  run  lines 
not  due  west,  but  a  little  north  of  west,  was 
admitted  to  show  the  meaning  of  "  west "). 

9  1868,  Thorington  v.  Smith,  8  Wall.  1  (a 
contract  to  pay  in  "  dollars  "  mav  be  construed 
on  the  facts  to  mean  dollars  of  the  unlawful 
Confederate  Government) ;  1898,  Higgins  v. 
Cal.  P.  &  A.  Co.,  120  Cal.  629,  52  Pac.  1080 
(a  contract  to  pay  "  fifty  cents  per  ton  for  each 
and  every  ^ross  ton "  of  asphaltum,  etc.,  the 
statute  providing  that  "  twenty  hundred  weight 
constitute  a  ton ; "  the  trial  Court  found  that 
the  parties  used  "  ^oss  ton  "  as  meaning  2240 
pounds ;  good  opinion  by  Temple,  J.). 

For  examples  of  the  earlier  contrary  rule  in 
the  17008,  see  ante,  §  2462. 

10  1790,  Calverley  v.  Williams,  1  Ves.  Sr. 
210  (auction  sale  of  "  the  lands  in  the  possession 
of  Groom  bridge  " ;  the  buyer,  having  taken  the 
seller's  schedule  and  tallied  the  land  described 
in  it,  completed  the  purchase ;  but  it  was  then 
discoverecT  that  seven  acres  more  were  in  fact 
"  in  the  possession  of  G." ;  held,  that "  the  under- 
standing of  these  parties  applied  to  the  lands 
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j,r.v.  ;.>,  '/riu,,*JK  *rUA.  ^>^  ,t,./>^*^^  iV.T*:t  Btt  *•:  fir  is  lire  ^L^a^sie  cc:ie»T- 
t/f%  •//  ,'.*,•','>;  ,r.V/  ♦,.'^  Cvr-.'j^^rr.t  or  ftrrt  -z:  ii  riTilrr  wiii  ft,  iti:::i:zAl 
t/ir/.v,*,  »♦,  /.',^y  v^'/,;sVj  t;>j  ov.^  r-I^  a-^-i.'t^n  Tarjii^  tie  writirTi  t«?r=is  j  I'l:^, 
\  yArt),     *iuH  ;;/<-/>'>:. Vs,  iuHiHl'/iH,  ui.der  tLil  ai.1  lie  present  rzle  are 

\  yAKi.  VikM4f^  oi  Tra4#  or  hocmhty,  wkes  to  mppHj.  The  nsage  of  a  trade 
//f  |//  ^,,*,/  '/f  J'>'/;t  ^/r  ^ii>iWx  ^'.r-g  alwar?  eli^-Tole  to  ST:peTSr7ie  the  orlinarr  or 
!<>.;/  -^^i./  v/**/;  of  W/riit  (anU^  |  2*^^.':J;,  it  remaios  merelv  a  qnestioD  for  tie  f«r- 

r /A/  . f,'  -. , ; /  n^v  f, 'M  "  ill  i>iM  f}.^\n>,  ztA  <W  Ta  f^rant  to "  PnHisf  * :  d«*i  from  •"  Pal>n  " ; 
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ttt-f^ti   it/fKmf       t.ju^  r^fftifii  a/«  at^i    MUfffa,      I^'^S,  I>e  Coriora  r.  Korte,  7  N.  3(L  67?,  41  Pac- 
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526  uhat  the  grantee's  name  in  a  deed,  being 
**  H.  K.** ;  was  n.«^  to  indicate  a  partnership 
df/int;  bosififrM  under  that  name,  altowed  to  be 
fthown;;  1^15,  Jackaoo  r.  Uaxt,  12  John.  77, 
l*!^li  ';.  U«  f  ^  ^a  Ui\(:iir%\t\\\c  84  (a  State  land  patent  bein^  in  issoe,  **  parol 
¥(tff\  itf  if^tm  hi/ffA-A  u\M>n  **  tm  rn<rarjjng  evidence  wonld  be  admissible  to  prove  that 
\,tjyn'f,n  iUnm  wtiuH  //thi?f  irord  "  <?t/;,,  or  an  '  Ge'^rge  Houseman '  and  '  George  Hoemer '  are 
hitvintf  "  Huy  tfiAittr  lUnit  iUh  tffUunry  or  ap^rar-  the  same  person  ;  but  certainly  it  is  notexplain- 
tiui  intmn)in(/'  uliiill  \fti  Uik".n  "  Ut  U;  the  word  "  irjjK  a  Intent  ambignitj  to  pioVe  that  a  grant  to 
*ti.  mi  Ht/jtu"\)  i  iH'j'i,  ririjii  T'lUfU'J'o  Co,  V.  '  George  BEooseman/ a  n^person,  was  intended 
l4tuMu,  Ur4  iUi  iUH,  i'M  H    K.  f$Ti  ("<>.  K/'  in     for  another  person  of  the  name  of  *  George 


M  niu\ttui,  \i\\4,^iu\  Ui  )m»  itxplstifKfd,  U;<t;iijiMf  the 
pMf  (Mi«  »>|/iii«id  "  (.iMitwf  liHUtrN  Hh'MiM  h;tvi<  (hrflnite 


Ilfismer'") ;  1893,  Marmet  Co.  o.  Archibald,  37 
W.  Va.  778,  788,  17  8.  E.  299  (corporation  con- 


ff(>.Mii)M((  M  ffiit  Mritmi  thftfiitM'JviiM  ") ;  I '^02,  Powers  tnu'ting  by  an  assumed  name)  ;  and  additional 

V   i'nm.,        liy,    -  ,  70  H.    W,   ft44   (inilitiiry  inHtances   cited  post,  §   2529   (presumption  of 

ntlUhi'n   iit|«tf/nim,  "nil   rlK'it,"  ii11ow«mI  to  bo  identity  of  person  from  identity  of  name). 
»)m»^ii  by  bhii  io  hiiVM   n,  n\nuUi\   iiiriiiuiii^  ac^  Compare  the  doctrine  as  to  a  bill  ornate  in  tk 

iniiUtu/^    to   M   iMvrut    coilii    pnivloiinly   agreed  fir'titiuuH  or  wrong  name :  cases  cited  in  Ames' 

U\»'n)  CuH(i»  on  Bills  and  Notes,  I,  347,  note;  ib.  428» 

»•  l«'.>rt,  lliiku  ii.  Iviiy,  UO  (ia.  64H,  20  8.  B.  note. 
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INTERPKETATION ;  USAGE. 


§  2464 


ticular  case  whether  the  parties  have  in  fact  spoken  according  to  that  standard. 
Where  all  the  parties  are  members  of  the  same  trade  or  other  circle  of  per- 
sons, little  difficulty  can  arise ;  the  only  requirement  is  that  the  special  sense 
alleged  should  be  in  fact  a  usage,  or  settled  habit  of  expression,  and  not  merely 
the  expression  of  a  few  persons  or  of  casual  occasions.^  But  when  one  of  the 
parties  is  not  a  member  of  the  trade  or  other  circle,  his  acceptance  of 
th^  standard  must  be  made  to  appear.  For  this  purpose,  his  actual  knowl- 
edge of  the  particular  sense  as  applicable  to  the  transaction  would  suffice ; 
otherwise  it  must  appear  to  be  so  generally  known  in  the  community  that 
his  actual  individual  knowledge  of  it  may  be  inferred.^  The  application  of 
the  general  principle  will  then  be  a  mere  question  of  the  probabilities  of 
meaning  for  each  case.^  Where  the  usage  is  not  that  of  a  trade,  but  of  a 
locality,  the  form  of  it  may  be  common  reputation  *  or  commonly-used  docu- 
ments.^ When  initials  or  other  abbreviations  are  to  be  interpreted,  the  local 
usage  or  repute  is  of  course  receivable,®  even  for  electoral  ballots ;  ^  though 

^  For  the  mode  of  pruving  usage,  see  note  9, 
infra. 

*  1863,  Rossian  Steam-Nay.  T.  Co.  v.  Silya, 
13  C.  B.  N.  8.  610,  617  ("  where  the  performance 
has  reference  to  a  particular  trade,  [it]  neces- 
sarily involves  an  obligation  on  the  party  to 
make  himself  acquainted  by  due  inquinr  with 
the  usages  of  that  trade*');  1881,  Holt  v. 
CoUyer,  L.  R.  16  Ch.  D.  718,  721  (**  beerhouse" 
as  used  in  an  ordinary  lease,  not  interpreted  by 
trade  meaning) ;  1896,  Wheelwright  v.  Dyal, 
99  Ga.  247,  25  S.  E  170  (lumber  trade  usage 
held  not  broad  enough) ;  1872,  Howard  v.  Ins. 
Co.  109  Mass.  385  (warranty  in  a  New  York 


policy  not  to  load  above  a  certain  quantity  of 
"  coal  '*  at  Cardiff ;  certain  "  patent  fuel  "  having 
been  so  loaded,  held  that  the  usage  not  to  include 
it  under  the  term  '*  coal "  must  be  *'  known  be- 
yond Cardiff,  and  known  so  generally  that  the 
parties  may  fairly  be  presumed  to  have  made 
their  contract  in  view  of  its  existence") ;  1896, 
Eaton  V.  Gladwell,  108  Mich.  678,  66  N.  W.  598 
(excluding  a  custom  among  carpenters  not  so 
general  as  to  be  probably  known  to  the  oppo- 
nent) ;  1872,  Walls  v.  Bailey,  49  N.  Y.  463,  473 
(collecting  the  cases) ;  1895,  Armstrong  r. 
Granite  Co.,  147  id.  495,  42  N.  E.  186  (excluding 
usage  as  to  the  meaning  of  "  minerals  "  "  about 
there,"  i.  e.  in  the  C.  valley,  as  not  a  settled 
one  for  the  region) ;  1895,  Rickerson  v.  Ins.  Co., 
149  id.  307,  43  N.  £.  856  (insurance  of  premises 
"  No.  160  Mott  St."  containing  two  buildings ; 
custom  to  describe  a  rear  building  specifically 
when  intended,  rejected);  1864,  Lowe  v.  hehr- 
man,  15  Oh.  St.  179,  185  (good  opinion  by 
Welch,  J.) ;  1899,  Shores  Lumber  Co.  v.  Stitt, 
102  Wis.  450,  78  N.  W.  563  (actual  knowledge 
is  not  necessary). 

'  The  following  rulings  will  illustrate  the 
application:  1811,  Uhde  v.  Walters,  2  Camp.  16 
(policy  of  insurance  to  any  port  "  in  the  Bal- 
tic"; evidence  admitted  of  the  nautical  and 
mercantile  understanding  to  include  the  Gulf  of 
Finland  in  the  Baltic,  thou^^h  geographers  name 
them  as  distinct)  ;  1836,  Clayton  v.  Gregson, 
5  A.  &  £.  302  ("level"  in  a  mining  contract) ; 
1903,  Rastetter  v.  Reynolds,  160  Lid.  133,  66 


N.  E.  612  (contract  for  elm  strips  of  specified 
dimensions;  a  usage  to  determine  measure- 
ments at  the  time  of  sawing,  held  binding) ; 
1900,  Wood  V.  Allen,  111  la.  97,  82  N.  W.  451 
("dry  goods");  1857,  Ford  v.  TirreU,  9  Gray 
401  (contract  to  build  a  stone  wall  at  1 1  cents  a 
foot;  to  determine  whether  the  inner  or  the 
outer  face  should  be  taken  as  the  basis,  usage 
was  considered)  ;  1896,  St.  Paul  &  M.  Trust 
Co.  V.  Harrison,  64  Minn.  300,  66  N.  W.  980 
("  breeder  "  in  a  stallion-warranty) ;  1898,  Cam- 
bers V.  Lowry,  21  Mont.  478,  54  Tac.  816  (min> 
ing  usage  employed  to  interpret  a  lease) ;  1899, 
Halsey  v.  Adams,  63  N.  J.  L.  330,  43  Atl.  708 
(trade  meaning  of  "reduce"  in  an  insurance 
contract) ;  1872,  Walls  v.  Bailey,  49  N.  Y.  463, 
468  (contract  for  plastering  at  a  price  "  per 
SQuare  yard  " ;  local  usage  admitted  to  determine 
wnether  "yard"  included  space  actually  plas- 
tered or  total  superficial  area  of  walls  including 
windows  and  doors) ;  1864,  Lowe  v.  Lehman, 
15  Oh.  St.  179,  184  (contract  to  furnish  brick  at 
$6.25  "per  thousand";  whether  this  signified 
the  number  furnished  or  used  or  the  like, 
allowed  to  be  shown  by  trade  usage);  1870, 
Hearn  v.  Ins.  Co,  3  Cliff.  318  ("at  and  from 
the  port,"  in  a  marine  insurance  policy). 

•  1895,  SnUivan  v.  Collins,  20  Colo.  528,  39 
Pac.  334  (the  fact  that  certain  property  de- 
scribed in  a  tax  list  was  weU  known  by  that 
description  and  in  common  understanding 
applied  to  specific  property,  admitted). 

B  1894,  Hanlon  v.  R.  Co.,  40  Nebr.  52,  58, 
58  N.  W.  590  (maps  in  accepted  use  by  com- 
munity at  time  of  deed,  received  to  interpret  an 
uncertain  line). 

*  1897,  Smith  v.  Brackett,  69  Conn.  492,  38 
AtL  57  (insolvency  docket) ;  1898,  State  v.  How- 
ard, 91  Me.  396,  40  Atl.  65  (record  of  tax- 
payers; "R.  D.  M.  L.,"  etc.,  explainable  by 
mterpretation) ;  1897,  Maurin  v.  Lyon,  69  Minn. 
257,  72  N.  W.  72  (technical  abbreviations  of  the 
wheat  trade) ;  1898,  State  v.  White,  70  Vt.  225, 
39  Atl.  1085  (record  of  tax-payers  ;  "  R.  L.  1)." 
and  "  $25,"  interpreted  bv  usage  of  ofiice). 

1  1879,  Clark  v.  Board,  126  Mass.  282,  286 
(the  application  of  ballot-names,  by  interpreta> 
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h^t  th«  ntal  ^,nbt,  if  any,  appomtlj  inrolres  the 
I/>in*  6f  foTTA  f  4)iife,  I  2454;  the  terms  of  the  rote  or  other 

Wh^.f.^  a  r^%age,  ix.^Viaui  of  interptedng  tLe  docoment'a  words,  mtrodnees 
tu!Ullr/,f,u^A  U^TTf*^  i£it/>  th^  tran-^^ctioa  and  therebj  riclates  the  ruls  againat 
taryi/uj  a  v:riti^n  tranMa/Av/l^^  is  a  diSerent  qaestkiti  (ajUf,  §  244^)),  as  also 
t^if;  <\'\^A\\*nx  of  xrn,fluA  tf/nirfx^  whether  a  usage  has  been  so  adopted  as 
to  form  a  t^no  of  the  tracsactiotL^  So,  too,  the  questioa  must  be  distm- 
ftnMif'A  'w\thl\i^  2ind  when  expert  opinu/m  maj  be  aTailed  of  to  proTe  the 
U-z^iuif/^l  rnearjing  of  a  word  ^antf,  §  1955j.* 

$  24^;5.  FwtlM'  aCntnal  Vndetwtmmdln^;  M— Ufylng  a  PitiljUluii  There 
is  no  V'M'AOii^  in  the  nature  of  things,  whj  the  individoal  parties  to  a  trans- 
wXihu  Uihj  not  emploj  woTih  in  a  particular  sense,  irrespective  of  the 
r/rdinary  or  p^^pular  ^nne ;  l^caose  what  we  are  seeking,  in  interpretation,  is 
thdr  ar;trial  Mtanrlard,  and  the  fxjpular  standard  is  merely  taken  provisionally^ 
as  imiHuni/ibly  theirs  (ayi(«,  §  2461).  It  can  tlius  be,  in  theory,  only  a  qnes* 
tion  of  iuf'X  in  each  case  whether  the  parties  v?ere  using  a  special  mutual 
senic^  l>ut  in  practir;e  two  rules  intervene  to  obstruct  the  simple  applica- 
tion of  this  principle.  One  is  the  rule  against  varying  the  terms  of  a 
a/ntract  by  setting  up  other  terms  in  competition  with  it  (ante,  §§  2430, 
2442).  This  rule  makes  it  often  difficult  to  accept  the  parties'  understanding 
as  a  s^;urr;e  of  interpreting  the  written  words  without  virtually  substituting 
extrinsic  tenn^.^  The  other  is  the  supposed  rule  against  disturbing  a  ^  plain 
meaning'"  by  any  other  meaning,  or,  as  sometimes  phrased,  against  using 
extririHic  evidence;  unless  the  terms  are  ambiguous.  This  rule,  as  affecting 
the  present  sort  of  data,  has  already  been  considered  (ante,  §  2463) ;  and  its 
policy,  though  unsound,  Ls  often  deemed  controlling.  But,  assuming  these 
two  rules  U)  ]>e  not  obstructive  in  a  particular  case,  the  general  principle  has 
full  sway: 


tion,  to  parti ('11  Ur  pernoM,  as  when  the  initial 
only  In  tUt^rcjui  marked,  may  be  ma^le  by  the 
propfir  triliiinal.  but  not  by  a  board  of  ministe- 
rlnl  i^Inctjoii  otYuTrn) ;  1S6S,  People  v.  (Hcott, 
I A  Mich.  UHH,  /iOM.  ;iO<j,  317  (rontm,  on  the  first 
point:  but  (^hrintiancy,  J.,  and  Cooler,  C.  J., 
AnprdVfi  ilin  orthodox  rale;  "it  has  the  merit 
of  harnioiii/.ln^  with  the  rules  applied  to  other 
written  inNtruinfUitM,  which  I  think  is  no  slight 
HMMMninendiition  ;  it  is  always  objectionable  and 
niiscliiovdus  to  lav  down  difTerent  rules  for 
rlaiip4nN  of  cuMON  winch  all  come  within  the  same 
rriiN<Mip4"),  ('onipare  the  application  of  the 
Opinion  rulo,  nnh'.  §  1067. 

*  'I'tiM  folliiwin^  ruling  illustrates  the  distinc- 
tion t  iHU'i,  Kichniond  &  I).  K.  Co.  v.  llissong, 
07  Ala.  187,  IIM),  1.')  Ho.  209  (custom  of  brake- 
men  in  coupling,  as  varying  from  a  rule  of  con- 
tract ;  not  avaimblo  unless  acted  on  by  both  so 
as  to  alt(«r  the  contract). 

*  For  otiior  rules  as  to  the  mode  of  evidencing 
a  uniu}f,  NtM)  nutr,  §§  :\7\i,  \\)M  (number  and  kind 
of  in>«tunc(*N)  and  §  UO^l\  (number  of  witnesses). 

^  The   following  rulings  illustrate  the  dis- 


tinction :  1840,  Doe  v.  Webster,  4  Perry  k  D. 
270,  274  (deed  of  land  ''with  the  appurte- 
nances "■ ;  a  certain  lot  was  an  appurtenance,  but 
the  original  offer  of  sale  had  expresslj  ex- 
cepted it ;  the  purchaser's  admissions,  after  the 
sale,  that  he  had  not  bought  it  were  excluded ; 
**  this  evidence  went  to  contradict  the  deed, 
not  to  apply  the  words  of  it  to  any  particular 
thing");  1872,  McCormick  v.  Huse,  66  lU. 
319;  1876,  Black  v.  Bachelder,  120  Mass.  171 
(advertising  contract,  '*  pa^-able  as  convenient  " ; 
an  understanding  that  this  signified  "  payable 
after  sales  made  through  the  circulation  of  the 
advertisement,"  excluded,  as  a  *'  construction  of 
the  contract  in  direct  violation  of  its  terms  ") ; 
1903,  Trustees  ».  Jessup,  173  N.  Y.,  84,  65  N.  E. 
949  (contract  to  make  "  a  roadway ;  *'  the  parties' 
understanding  that  the  roadway  should  be  of 
wooden  piers,  not  a  solid  embankment,  excluded). 
Simimrly,  the  parties'  understanding  cannot 
avail  to  evade  the  effect  of  an  obligation  in  point 
of  law :  1843,  Brockett  v.  Bartholomew,  6  Mete. 
396  (whether  certain  pavments  were  applicable 
only  to  the  rent  of  premises). 
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1868^  Wdby  J.,  in  Stoops  ▼.  Smith,  100  Mass.  63  (the  defendant  having  agreed  to  pay 
the  plaintiff  ''for  inserting  business  card  in  200  copies  of  his  advertising  chart,"  the 
defendant,  refusing  to  pay,  offered  to  show  that  the  chart,  as  understood  between  them, 
meant  a  chart  of  doth,  to  be  posted  up  in  two  hundred  public  places  near  Worcester,  and 
that  no  chart  had  been  so  made  and  posted)  :  '*  The  purpose  of  all  such  evidence  Is,  to 
ascertain  in  what  sense  the  parties  themselves  used  the  ambiguous  terms  in  the  writing 
which  sets  forth  their  contract.  If  the  previous  negotiations  make  it  manifest  in  what 
sense  they  understood  and  used  those  terms,  they  furnish  the  best  definition  to  be  applied 
in  the  interpretation  of  the  contract  itself.  The  effect  must  be  limited  to  definition  of 
the  terms  used,  and  identification  of  the  subject-matter.  If  so  limited,  it  makes  no 
difference  that  the  language  of  the  negotiations  relates  to  the  future,  and  consists  in 
positive  engagements  on  the  part  of  the  other  party  to  the  contract  Their  effect  depends, 
not  upon  their  promissory  obligation,  but  upon  the  aid  they  afford  in  the  interpretation 
of  the  contract  in  suit.  They  are  not  the  less  effective  for  the  purposes  of  explanation 
and  definition  because  they  purport  to  carry  the  force  of  obligation.  The  contract  in  suit 
may  illustrate  this  principle  in  a  point  that  is  not  in  dispute.  The  defendant  agrees  to 
pay  fifty  dollars  *  for  inserting  business  card,'  etc.  In  applying  this  stipulation,  if  the 
defendant  had  a  business  card  distinctively  known  and  recognized  as  such,  there  would 
be  no  difficulty  in  giving  effect  to  the  contract.  But  the  identification  of  that  card  would 
involve  the  whole  principle  of  admitting  parol  evidence  for  the  interpretation  and  appli- 
cation of  written  contracts  to  the  subject-matter.  It  could  be  done  only  by  the  aid  of 
parol  testimony.  Suppose  he  had  several  business  cards,  differing  in  form  and  contents, 
but  one  was  selected  and  agreed  upon  for  the  purpose  at  the  time  the  contract  was  signed; 
or  that  one  had  been  prepared  specially  for  the  purpose.  Clearly  parol  testimony  would 
be  competent  to  identify  \he  card  so  selected  or  prepared,  and  to  prove  that  the  parties 
assented  to  and  adopted  it  as  the  card  to  which  the  contract  would  apply.  Suppose, 
thirdly,  that  no  such  card  had  been  selected  or  prepared,  but  its  form,  contents  and  style 
had  been  described  verbally  and  assented  to,  and  the  plaintiff  had  agreed  to  insert  it  as 
80  described.  Such  evidence  may  be  resorted  to,  not  for  the  promise  it  contains,  but  for 
the  aid  it  affords  in  fixing  the  meaning  and  applying  the  general  language  of  the  written 
contract.  The  same  considerations  render  the  evidence  offered  by  the  defendant  compe- 
tent for  similar  purposes.  The  term  '  his  advertising  chart  *  requires  to  be  practically 
applied.  The  representations  of  the  plaintiff  are  in  the  nature  of  a  description  of  the 
vehicle  by  which  the  publication  of  the  business  card  was  to  be  effected;  and  his  account 
of  the  disposition  he  proposed  to  make  of  the  charts  waa  a  description  of  the  extent  and 
the  sense  in  which  it  was  to  be  an  '  advertising  chart.' "  * 

The  application  of  the  principle  has  long  been  seen  in  the  interpretation 
of  descriptions  in  deeds^  because  there  is  there  always  some  concrete  and 


'  See  also  a  good  opinion  by  Barbour,  J.,  in 
Bradley  r.  Steam  Packet  Co.  (1839),  13  Pet.  89, 
101-103. 

s  Eng.:  1787,  BnUer,  J.,  in  Doe  o.  Burt,  I 
T.  R.  701 ,  704  ("  Where  there  is  a  conveyance 
in  general  terms  of  idl  that  acre  called  Slack- 
acre,  eveiything  which  belongs  to  Blackacre 
passes  with  it.  ...  Bat  whether  parcel  or  not 
of  the  thing  demised  is  always  matter  of  evi- 
denco  ") ;  Can. :  1849,  Doe  o.  Pitt,  1  All.  N.  Br. 
385  ("  aJl  those  certain  pieces  of  marsh  land  ") ; 
U,  S. :  1896.  Derrick  v,  Sams,  98  6a.  397,  25 
S.  E.  509  ("  land  purchased  by  H.  of  D.^identi- 
fled  by  evidence) ;  1893,  Thompson  v.  Smith,  96 
Mich.  258,  267,  55  N.  W.  886  (mortgage  of 
"  block  B  " ;  that  the  mortgagor  told  the  mort- 
gagee that  certain  lands  were  not  to  be  included 
was  excluded ;  but  other  deeds  etc.,  were  ad- 
toitted  to  show  their   usage  as   to  the  term 


"  block  B  **) ;  1895,  Calloway  v,  Henderson,  130 
Mo.  77,  32  S.  W.  34  (a  farm  described  as  '<  the 
farm  known  as  the  property  of  the  late  G.  R.,*' 
allowed  to  be  identined) ;  1896,  Diggs  t;.  Kurtz, 
132  id.  250,33  8.  W.  815  (•'lot  No.  312";  no 
boundaries  named  and  no  plot  referred  to ;  oral 
agreement  as  to  boundaries,  admitted);  1697, 
Axford  V,  Meeks,  59  N.  J.  L.  502,  36  Atl.  1036 
("  my  place  at  Riyerside,"  interpreted  by  con- 
sidering the  facts  of  the  "place'');  1816,  Jack- 
son V.  Goes,  13  John.  518,  524  ("  The  identity  of 
the  grantee,  as  well  as  of  the  thing  granted, 
must  geneialljr  speaking  partake  more  or  less  of 
a  latent  ambiguity,  explainable  by  testimony 
dehors  the  rrant.  It  cannot  be  that  this  inquiry 
is  restrictea  to  the  single  case  of  ambiguity 
occasioned  by  there  appearing  to  be  two  persons 
bearing  the  name  ot  the  patentee");  1839, 
Fish  V.  Hubbard,  21  Wend.  651  ("  A  location  on 
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Iv^l  'r^'frfX,  VS*:j  lci*wn  t/&  iLe  ptrties  b::t  niJmciwii  to  the  C'-^zTL  »ad 
ji;V>  t'.  :.'/^  ^:A  ik/rjk  " ;  *  t:je  psinie%  to  tL*:  d*abi  a2iD:i5t  iJwaTB  use  tenns  of 

d/jtuy/u/cU  JiA*  alv^  grvl  xal>  b*3eii  peroe:v*rL  Tiere  «  no  transaction  wbat^ 
^v«?f  jfi  whicJi,  f'-d'  6^>!ii«  id/ea  or  oiLer,  tL-  y^n:^  do  ncA  use  words  in  a 
M;f^b<?  '^  tf^jr  owfj.  Having  theinMsives  Uxkei  up  the  idea  in  the  words, 
th':r/iW:Iv<^,  r/juut  furnifcb  tJj«  kf^r  t^j  unlock  iL  The  antiquated  noiion  (jmjU, 
J  217/7  ^''^^  *  d'A;um<iJit  rii'iht  be  construed  solely  within  its  four  comers,  no 
fi;jjrV'f  how  puzzling  t/i^  problem,  acrved  for  a  time  to  retard  the  full  apf»re- 
c;At;ofj  ^/f  v^ufid  d'x;trine,  But  it  was  well  settled  br  the  middle  erf  the 
J/^0^>«  in  KuiihisA;  the  caiMj  of  Kacdouald  r.  LoDgbottom,  in  which  ■your 
w^f^A  "  WHJti  iff  Ui  interpret^l,  serve^l  to  mark  the  period  of  full  conviction.* 
In  tlie  VulU'A  HtaUiH  the  principle  has  also  received  ample  sanction  and 
ilJiiJ-.tr^tion,* 


Mwnf^  \tt9    tu%i\tt  \ty  *ty%iWu*'Ai  ativwU")}   1897, 
h*lf/*"f  V.  tAtiUrup,'w  h.  J>,  216,  72  N.  W.  570 

frith  on*-  "  I  li'/MiiM  C.  MrhowftW"  atifn'itVfA). 

*  H'Aim'U,  A.,  iu  IhAt^ny  c,  ilill,  144  MiMi. 
4f,H,  II  N    K  581. 

•  1778,  (;«^/kii  w.  ^^^HA\^,  (Utwp,  819  (whether 
A  i  hiiiMr  "  liiKhrr  th«  Miina  rautu  and  c<ivt'naritM  " 
nhoiil'l  U'  <'i/r«Ht.riie<l  irjrluiiivi*  or  tixcUimve  of  tha 
rUiiMf  of  rmmwtii  \  SnUm^  J. ;  "An  there  bare 
\H*.t*n  four  «ij/'^-ifiMive  retiewalii,  the  h;i«ikir  hirriMelf 
hNn  |Hil  hU  own  coMntruf'tioti  tijHUi  the  c^ivetiant, 
aii'l  th'tnifore  in  Ixmiul  hv  it")  ;  181 C,  Hinh  v. 
\)*%\tt'sn\fr,  I  Htark.  210  (coiitnu!!  tiietitioninf(  a 
ruftairi'ii  "  privih^^o  "  '  c/fiiverrtarhm  lN{twc«;ti  the 
partii'N  iMiforehfuiu,  aflmitteil  **  to  ithow  in  which 
fiitiiiMi  it  w((«  \\m:t\  on  the  preMout  rK'X'aftion  ") ; 
I8'il,  Smith  IK  Doe,  2  W.Ik  B. 473,  597  (marriage 
MetihMfUMit  I'oiititinin^  a  power  to  rnako  Ibhwh 
whi'-li  Mhouhl  iiii'lmle  "a  power  of  re-entry  for 
noil  ixiyuMMii  of  the  runt" ;  the  iMMtie  wiiit  whether 
leiiHMH  iniidii  in  aliei^ed  pnrKunnce  of  the  nettlc- 
tnimt  wiii'ii  viilld,  their  powem  of  re-entry  being 
not  itliMohiie,  hilt  coridUiornil  on  extenMion  oi 
tinin  for  payment  and  on  inaliility  to  dintrain ; 
hidil,  hy  H  niiijorlly,  that  the  iiMunl  and  acrud- 
lomeii  form  of  the  loiueii  of  that  eritnto  could  be 
ronNi(h<ri<ii  in  coMNtruinf(  the  claUHti  in  the  Hettlo- 
meni);  IH.'lt),  Doe  i*.  lienjamin,  U  A.  &  K.  644, 
<t^'J  (whether  a  docunxMit  agreeing  to  **takea 
h^iiMM  "  waM  a  nterea^rennHuit  or  a  prenent  U)iu»o ; 
Coierlfl^n. .).  t  "  The  OourtN  have  t'ome  to  some 
liiriiiiNi>«hMit  coni'luMionM  in  cuMeH  of  this  kind; 
hut  from  I  he  main  hoilv  of  tliem  the  principle 
reitultii  ihat  w(<  niUMt  looV  to  the  intention  of  the 

IiarlioN,  and  that  l>y  coUMiderlnu;  the  termH  of 
lie  pill  I  Iciilar  inNtninicnt,  with  relerouce.  I  agree, 
to  the  Hialo  of  iactM  e\iHtin)(  at  the  time"); 
iNitl,  Hinlth  i>.  JefTrycK.  15  M.  &  W.5()l  (nale  of 
"  (Ui  iniiM  of  ware  juitatoeii";  there  were  two 
(piahiioH,  "  He(;ent  H  wart**"  and  "kidney 
waro-*,'  and  I  lie  neller  offered  to  deliver  the 
1i«((it;  the  partio*'  exprtmi*  underi«tandiug  that 
*'  Ite^sont'n  wari«  "  wore  wignitlod  was  excluded; 


thill  ca«e  reallr  nets  on  a  miaappIicatkMi  of  the 
pnociple  of  §'2466,  nM/);  1859,  Maodonald  p. 
I»DgU>ttoin,  28  L.  J.  Q,  B.  297.  1  £.  4  £.  977 

(j/urciia«e  of  "  roar  wool "  ;  a  prior  coo  reread 
tioD  aiimitted  to  interpret  this  phrue  as  osed 
by  the  parties ;  L.  C.  J.  Campbell :  **  Where 
there  is  a  contract  for  the  sale  of  a  specific 
sabject-matter,  oral  evidence  maj  be  received, 
for  tiie  purpf>>e  of  showing  what  that  subject- 
matter  was,  of  every  fact  within  the  knowledge 
of  the  parties  l»efore  and  at  the  time  of  the 
contract");  1859,  Symouds  v.  Lloyd,  6  C.  B. 
K.  s.  691,  696  ("  In  order  to  ascertain  the  inten- 
tion of  the  parties,  it  is  necessary  to  look  to 
that  which  was  the  subject  of  the  communica- 
tion at  tiic  time  or  which  was  afterwards  done  "); 
1859,  Mumford  v.  Gethiog,  7  C.  B.  ir.  s.  SOS, 
321  (contract  "in  consideration  of  my  entering 
your  employ  " ;  the  circumstances  and  under- 
standing of  the  parties  were  received,  showing 
that  the  employee  was  already  a  clerk  in  the 
employer's  warehouse  and  had  now  additionally 
been  employed  as  salesman  to  take  the  Midland 
diHtrict,  and  that  "  your  employ  "  thus  applied 
to  the  latter  service  only ;  Erie,  C.  J. :  *'  [It  waa 
admissible]  for  the  purpose  of  showing  the  cir- 
cumstances under  wnicn  such  wide  words  were 
used,  and  of  applying  them  according  to  the  in- 
tention of  the  parties ") ;  1900,  Bank  of  New 
Zealand  v.  Simpson,  App.  Cas.  182  (Macdonald 
V.  Longbottom  approved) ;  1902,  Re  Uuxtable, 
2  Ch.  793  (bequest  of  4000^.  to  C,  "for  the 
charitable  purposes  agreed  upon  between  us " ; 
testatrix'  agreement  with  C,  admitted  to  define 
the  charitable  purposes  ;  though  not  to  establish 
that  the  income  alone  was  to  be  given  to  such 
purpoMos). 

*  Compare  the  cases  cited  tupra^  note  1 ; 
1895,  Solary  v.  Webster,  35  Fla.  363,  17  So.  646 
(bond  reciting  the  settlement  of  preyions  claims ; 
identification  of  the  claims,  permitted) ;  1896, 
Maynard  v.  Render,  95  Ga.  652,  23  S.  E.  194 
("  cords "  of  wood ;  mutual  understanding  of 
the  length  of  a  cord,  admitted) ;  1 899,  Kentucky 
Cit.  B.  &  L.  Ass'n  v.  Laurence,  106  Ky.  88,  49 
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§  2466.  IndlTidnal  Party's  Meaning;  (1)  Deeds  and  Contracts.  When  a 
person  takes  part  in  a  bilateral  act  —  t.  e.  a  transaction  in  which  other  persons 
share  —  he  must  accept  a  common  standard ;  he  cannot  claim  to  enforce  his 
individual  standard  of  meaning  {ante,  §  2461).  The  other  party  or  parties  are 
entitled  to  charge  him  with  the  common  standard.  This  was  long  ago  dis« 
cussed  and  worked  out  as  a  general  principle  of  casuistry : 

1785,  Dr.  William  Paley^  Principles  of  Moral  and  Political  Philosophy,  b.  Ill,  pt.  I, 
c.  y,  *'  PromiBes" :  "  Temures  promised  the  garrison  of  Sebastia,  that  if  they  would  Bar- 
reader,  no  blood  should  be  shed.    The  garrison  surrendered ;  and  Temares  buried  them  all 


S.  W.  1059  (agreement  to  assome  liabilities  of 
a  company  "as  shown  by  their  books";  evi- 
dence receiyed  to  show  what  "books"  were 
meant) ;  1896,  New  England  D.  M.  &  W.  Co.  v. 
Standard  Worsted  Co.,  165  Mass.  S2S,  43  N.  E. 
112  (thoQgh  b^  the  statute  the  goods  sold  most 
be  designated  m  the  memorandum,  the  interpre- 
tation of  snch  a  phrase  as  "  2000  lbs.  F.  C.**  is 
merely  an  application  of  the  words  to  a  specific 
object,  and  may  be  shown  by  the  onderstanding 
of  the  parties) ;  1897,  Clark  v.  Lowe,  113  Mich. 
352,  71  N.  W.  638  (guarantee  of  an  undivided 
third  of  indebtedneAs  ;  agreement  as  to  the 
exact  amount,  admitted) ;  1895,  Pfeifer  v.  Ins. 
Co.,  62  Minn.  536,  64  N.  W.  1018  (indorsement 
canceUing  a  policy  on  two  horses,  so  as  to 
"  cover  one  horse  only " ;  evidence  admitted 
as  to  which  horse  was  actually  understood); 
1896,  Ripon  College  v.  Brown,  —  id.  —  ,  68 
N.  W.  837  (deed  subject  to  certain  mortgages 
"which  .  .  .  agrees  to  assume  " ;  the  ambiguous 
"  which  "  interpreted  by  the  parties'  understand- 
ing); 1902,  Gill  V.  Ferrin,  71  N.  H.  421,  52 
AU.  558  (circumstances  of  the  parties,  admitted 
to  show  their  meaning  by  the  word  "incum- 
brances" in  a  warranty-deed) ;  1894,  Streppone 
V.  Lennon,  143  N.  Y.  626,  37  N.  E.  638  (agree- 
ment to  "  do  brick-work  " ;  usaee  and  the  parties' 
lan^age,  admitted  to  show  whether  this  meant 
to  include  providing  the  bricks) ;  1895,  Brady 
V.  Cassidy,  145  id.  171,  39  N.  £.  814  (ffoods  on 
hand,*'  interpreted  by  the  parties'  understand- 
ing) ;  1896,  Lupton  o.  Lupton,  117  N.  C.  30, 
23  S.  E.  184  ("one-half  of  boat"  in  a  sale; 
circumstances  identifying  the  boat,  admitted) ; 
1857,  Barnhart  t;.  Riddle,  29  Pa  92, 97  ("  Courts 
take  the  language  employed  and  apply  it  to 
the  surrounding  circumstances,  exactly  as  they 
believe  the  parties  applied  it");  1898,  Cooper 
V.  Potts,  185  id.  115,  39  AtL  824  (assignment 
of  "  all  money  due  or  to  become  due  by  M " ; 
parties'  understanding  as  to  claims  covered,  re- 
ceived) ;  1902,  Murray  v.  Northwestern  R.  Co., 
64  S.  C.  520,  42  S.  £.  617  (contract  to  erect  a 
'*  freight  and  passenger  depot " ;  circumstances 
considered  for  determining  the  mutual  mean- 
ing) ;  1877,  Reed  v.  Ins.  Co.,  95  U.  S.  23  (insur- 
ance of  a  vessel,  "  the  risk  to  be  suspended  while 
vessel  is  at  Baker's  Island  loading" ;  held,  that 
"  a  reference  to  the  actual  condition  of  things 
at  the  time,  as  they  appeared  to  the  parties 
tliemseivesi'^was  allowable  in  interpreting  these 
words,  and  that  their  sense  included  the  case 
of  being  at  the  Island  with  the  purpose  of  load- 
ing, though  before  the  loading  had  actually 
begun) ;    1893,   Lonergan  v,  iTuford,  148  id. 


581,  588,  13  Sup.  684  (contract  reserving  "  2000 
steers  heretofore  sold " ;  the  previous  contract 
of  sale  admitted  to  identify  them) ;  1896,  Sanders 
V.  Munson,  20  C.  C.  A.  581,  74  Fed.  649  (sliip- 
ping  contract;  "about  April  lOtb";  parties' 
prior  conduct,  admitted) ;  1898,  The  Barnstable, 
84  Fed.  895  (agreement  to  pay  "  the  insurance 
on  the  vessel " ;  that  the  sense  of  this,  as  cover- 
ing all  kinds  of  risks,  was  communicated  to  the 
maker  by  the  broker  beforehand,  admitted) ; 
1901,  American  Bonding  &  T.  Co.  v.  Takahashi, 
49  C.  C.  A.  267,  111  Fed.  125  (contract  for  pay- 
ment of  money  to  a  certain  person  as  "  trustee  " ; 
attendant  negotiations  considered,  to  interpret 
and  apply  the  term) ;  1902,  Sun  P.  &  P.  Ass'u 
v.  Edwards,  51  id.  279,  113  Fed.  445  (contract 
to  employ  in  a  printing  establishment;  prior 
conversations  admitted  to  interpret  "  what  kind 
of  a  printing  establishment  was  contemplated 
by  the  contract");  1896,  Bartels  v.  Brain,  13 
Utah  162,  44  Pac.  715  (a  lease  exempting  from 
injury  h^  "  reasonable  use " ;  declarations  of 
the  parties  admitted  to  show  what  uses  were 
understood) :  1898,  Brown  v.  Markland,  16  id. 
360,  52  Pac.  597  (conveyance  of  mining  property 
subject  to  claims ;  circumstances  resorted  to  for 
interpreting) ;  1895,  Coffrin  v.  Cole,  67  Vt.  226, 
31  Atl.  313  (a  conveyance  of  "  all  ri^ht "  pos- 
sessed by  the  grantor,  interprete<l  by  the  facts) ; 
1896,  Richardson  v.  Bank,  94  Va.  130,  26  S.  £. 
413  (a  receipt  for  property  "  left "  by  H.,  ex- 
plained by  tne  circumstances) ;  1897,  Anderson 
V.  Jarrett,  43  W.  Va.  246,  27  S.  E.  348  ("  the 
old  fence  between  "  F.  and  S. ;  Brannon,  J. : 
"  You  have  a  right  to  use  oral  evidence  to  apply 
this  bill  [reciting  the  agreement],  like  a  deed, 
physically  to  the  ground") ;  1897,  Waldheim  v. 
Miller,  97  Wis.  300,  72  N.  W.  869  (^aranty  of 
"  account  of  B." ;  evidence  that  this  meant  a 
future  account  only,  admitted).  The  follow- 
ing illustrates  an  occasional  aberration :  1896, 
Holman  v.  Whitaker,  119  N.  C.  113,25  S.  K. 
793  (mortgage  of  a  "one-horse  wagon";  the 
mortgagor  had  four  such;  evidence  that  the 
mortgagee  was  working  for  the  mortgagor  and 
driving  such  a  wagon  of  the  latter's,  and  did 
not  know  that  he  had  others,  excluded). 

Distinguish  snch  a  case  as  the  following: 
1889,  Fudee  v.  Payne,  86  Va.  306,  309, 10  S.  E. 
7  (sale  of  lands  "  generally  known  as  '  the 
loop '";  aembie,  a  mutual  understanding,  differ- 
ent from  the  "  generally  known  "  sense  would 
not  be  enforced;  this  is  an  instance  of  the 
parties  having  themselves  expressly  excluded 
their  own  sense  of  the  words). 
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alive.  Now  TemnreB  fulfilled  the  promise  in  one  sense,  and  in  the  sense  ioo  in  which 
he  intended  it  at  the  time ;  hat  not  in  the  sense  in  which  the  garrison  of  Sebaatia  actoally 
received  it,  nor  in  the  sense  in  which  Temures  himself  knew  that  the  garrison  received 
it ;  which  last  sense,  according  to  oar  rule,  was  the  sense  in  which  he  was  in  conscience 
bound  to  have  performed  it." 

The  principle  is  applicable,  not  only  to  deeds  and  eontraeU}  but  also  to  all 
bilateral  transactions,  including  notices  and  demands^  —  though  not  of  notices 
having  a  purely  individual  significance,'  to  which  rather  the  principle  for 
wills  (post,  §  2467)  would  apply. 

There  is,  however,  a  qualification  to  be  made.  The  person  using  words  is 
to  be  treated  from  the  point  of  view  of  the  reasonable  man,  not  only  in 
determining  the  actual  tenor  of  his  act  (ante,  §  2413),  but  also  in  interpreting 
it.  As  a  reasonable  man,  he  must  be  charged  with  knowing  that  the  stand- 
ard to  be  applied  is  the  mutual  one,  because  he  has  willed  to  take  part  in 
a  bilateral  transaction.  As  a  reasonable  man,  however,  he  may  have  good 
reason  to  believe  that  the  specific  mutual  meaning  —  i.  e.  of  the  other  party 
as  well  as  himself  —  is  one  thing,  whereas  in  fact  it  is  a  different  thing. 
The  common  instance  is  that  of  a  name  corresponding  to  two  objects,  one  of 
which  is  signified  by  the  one  party  and  the  other  by  the  other  party.  Here 
each  party  is  entitled  to  be  charged  with  only  that  sense  of  the  word  which 
under  the  circumstances  he  had  good  reason  to  believe  was  employed  by  the 
other  party.  As  in  the  "  Peerless"  case,^  if  the  seller  is  ignorant  that  there 
is  a  second  **  Peerless,"  and  could  not  reasonably  be  expected  to  know  it,  he 
is  entitled  to  be  charged  with  the  ''  Peerless  "  in  his  own  sense ;  and  so  of  the 
other  party ;  and  thus,  the  senses  of  promise  and  consideration  being  differ- 
ent, the  contract  fails.     But  if  the  seller  had  known  of  the  second  **  Peerless  " 


^  1897,  Gamble  v,  Mfg.  Co.,  50  Nebr.  463, 
69  N.  W.  960  (holding  that  a  business-habit  of 
an  iudividoal  must  be  actnall/  made  known  to 
the  other  party) ;  1 896,  Rickerson  v.  Ins.  Co., 
149  N.  Y.  307,  43  N.  £.856  (promisee  *' known 
as  160  Mott  St.*'  insnred  ;  it  contained  two 
bnildings;  the  insoror's  testimony  that  he  in- 
tended to  insnro  only  one,  conectlj  rojected ; 
bnt  tlie  Court  did  not  point  out  that  such  inten- 
tion wonld  have  been  admissible  if  it  had  ropre- 
sented  the  mutaal  understanding) ;  1903,  Butte 
&  B.  C.  M.  Co.  V,  Montana  0.  P.  Co.,  58  C.  C.  A. 
634,  121  Fed.  524  (''tailings/'  in  a  mining  con- 
tract);  1897,  Anderson  v.  Jarrett,  43  W.  Va. 
246, 27  S.  E.  348  (''  the  old  fence  "  between  F.  and 
S.,  agreed  upon  as  a  line ;  the  defendant's  inters 
pretation  as  to  which  "  old  fence  "  was  excluded). 
Other  instances  are  cited  antey  §§  1967,  1971,  in 
connection  with  the  application  of  the  Opinion 
rule  to  proof  of  a  party's  intent. 

*  1837,  Lawless  v.  Grogan,  1  Dm.  &  Walsh 
53,  64  (L.  C.  Plunket :  **  When  a  notice  is  relied 
upon  for  the  purpose  of  forfeiture,  ...  [it  must 
appear]  that  the  intention  of  the  landlord  to 
insist  on  the  forfeiture,  and  the  information  as 
to  the  facts  which  were  peculiarly  within  the 
knowledge  of  the  landlord,  were  fully  brought 
home  to  the  tenant") ;  1877,  Locke  v.  R.  Co., 
d6  la.  109,  1 1 1  (whether  the  plaintiff  conductor 


was  negligent  in  running  the  train  over  a  weak 
bridge ;  the  sense  of  a  notice  received  by  him 
from  the  superintendent  was  held  to  be,  not 
that  which  the  latter  meant,  but  *'  what  did  the 
dispatch  mean  when  read  by  the  conductor  in 
the  light  of  the  surrounding  circumstances  *^). 

*  1803,  Holsten  v.  Jnmpson,  4  Esp.  189  (trover 
for  household  furniture,  taken  by  tne  defendant 
on  execution  against  the  plaintiff's  mother,  and 
claimed  by  the  plaintiff  as  her  own;  the  de- 
fendant having  put  in  a  written  demand  by  the 
mother  for  all  the  articles  "  belonging  to  her 
which  had  been  seized,"  the  plaintiff  was  al- 
lowed to  show  that  this  demand  "was  made 
of  the  effects  of  the  mother  herself,  and  were 
not  those  for  which  the  action  was  brought "). 

«  1864,  Raffles  v.  Wichelhaus,  2  H.  &  C.  906 
(the  plaintiff  sold  to  the  defendant  cotton  to 
arrive  '*ex  Peerless  from  Bombay";  the  de- 
fendant refusing  to  accept,  it  appeared  that 
there  were  two  ships  Peerless  from  Bombay, 
the  plaintiff  meaning  the  one  to  sail  in  December 
and  the  defendant  the  one  to  sail  in  October, 
and  neither  apparently  knew  that  the  other 
meant  a  different  ship ;  a  plea  by  the  defendant 
alleging  that  the  defendant  meant  the  October 
ship,  and  that  no  cotton  was  delivered  from  that 
ship,  was  held  good).  Ck>mpare  the  explanatioa 
of  this  case  in  fiolmes.  Common  Law,  309. 
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and  also  known  t-hat  the  buyer  was  aware  of  it,  he  might  be  charged  with  a 
sale  of  that  cargo,  if  in  fact  the  buyer  was  using  that  sense.  The  general 
principle  of  reasonable  consequences  (arUe,  §  2413)  governs  the  interpretation 
of  this  class  of  cases.^ 

§  2467.  Individual  Party's  Meaning;  (2)  "WiUs.  A  unilateral  act  may  be 
interpreted  by  the  individual  standard  of  the  actor  (ante,  §  2461) ;  that  is, 
after  resorting  to  the  ordinary  sense  of  words,  and  the  local  sense  of  words, 
for  provisional  assistance,  we  are  still  entitled  to  supplant  all  these  by  the  in- 
dividual usage,  if  it  appears  to  have  been  different  from  the  others.  The  will 
is  the  typical  and  almost  the  only  instance  of  a  unilateral  act.  The  sense 
of  the  testator  is  therefore  to  be  the  ultimate  criterion  of  interpretation : 

1870,  Blackburn,  J.,  in  Grant  v.  Grant,  L.  R.  6  C.  P.  727,  729  (quoting  a  passage  from 
his  own  treatise  on  Sales)  :  **  The  principles  of  the  rules  of  law  regulating  the  admissi- 
bility of  extrinsic  evidence  to  aid  the  construction  of  wills,  and  of  contracts  required  to  be 
in  writing,  seem  to  be  the  same.  But,  in  applying  them,  it  seems  necessary  to  bear  in 
mind  that  there  is  a  distinction  between  the  two  classes  of  instruments.  The  will  is  the 
language  of  the  testator,  soliloquizing,  if  one  may  use  the  phrase,  and  the  Court  in  con- 
struing his  language  may  properly  take  into  account  all  that  he  knew  at  the  time,  in 
order  to  see  in  what  sense  the  words  were  used." 

This  principle  is  to-day  universally  conceded.^  Only  two  particulars  need 
to  be  noted  as  corollaries  in  its  application,  (a)  The  sense  of  the  words  must 
be  sought  in  a  usage  or  habit  of  the  testator,  for  it  would  be  impossible  to 
attempt  to  ascertain  the  momentary  or  casual  meanings  which  might  have 
occurred  to  him.    Hence,  although  all  the  circumstances  and  utterances  of 


*  Examples  are  as  follows :  Eng.:  1846,  Al- 
derson,  B.,  lu  Smith  v.  Jeffryes,  15  M.  &  W.  561 
("  If  I  boy  60  tons  of  potatoes,  surely  the  seller 
may  deliver  me  kidney  [t.  e.  one  of  several 
grades]  potatoes");  1900,  Folck  v.  WiUiams, 
A  pp.  Cas.  176  (cipher  cablegram ;  where  a  mes- 
sa,ge  is  fairly  amoignoiis,  the  party  seeking  to 
charge  the  other  one  fails,  because  the  former 
cannot  show  his  interpretation  to  be  the  only 
reasonable  one) ;  U.  S. :  1869,  Kyle  v,  Kava- 
nagh,  103  Mass.  356  (contract  for  the  sale  of 
land  "  in  Waltham  on  Prospect  Street " ;  there 
being  two  Prospect  streets  in  Waltham,  and 
each  party  signifying  a  different  one,  the  buyer 
was  held  not  oonnd) ;  1895,  Stoddard  Mfg.  Co. 
r.  Miller,  107  Mich.  51,  64  N.  W.  948  (an  order 
reading  *'  Please  ship  me  wone  rite  stele  weel 
for  a  drill  Two  square  feeting  schafts.  4  ten 
hoe  drills  also  some  note  blanks  for  drills"; 
the  sender  was  allowed  to  show  that  he  meant 
*' shafts /or  lO-hoe  drills");  1832,  Hazard  v. 
Ins.  Co.,  1  Sumner  218  (in  a  marine  insurance 
policy  the  parties  lived  respectively  in  Boston 
and  New  York,  and  the  term  *•  coppered  ship  " 
had  a  different  meaning  in  the  two  places; 
Story,  J.,  ruled  that  if  neither  party  knew  of 
the  difference  of  sense  of  the  word  in  the  other 
place,  neither  would  be  bound,  and  that  the 
jury  were  to  determine  the  fact). 

^  1856,  Kell  V.  Charmer,  23  Beav.  195  (be- 
quest "  to  my  son  W.  the  sum  of  i.  x.  x.  ;  to 
my  son  B.  Cf.  the  sum  of  o.  x.  x. " ;  the  testa- 


tor having  "  in  the  course  of  his  business  used 
certain  private  marks  or  symbols  to  denote 
prices  or  sums  of  money,"  this  usage  was  re- 
sorted to,  and  showed  that  the  sums  of  100/.  and 
200/.  were  signified);  1808,  Leigh  v.  Leigh,  15 
Ves.  Jr.  92  (devise  of  a  remainder  to  "  the  first 
and  nearest  of  my  kindred,  being  male  and  of 
my  name  and  blood  " ;  upon  a  consideration  of 
all  the  circumstances,  including  the  remainder 
of  the  will,  it  was  held  that  this  description  was 
not  meant  to  apply  to  a  next  of  kin  who  had 
by  license  changed  his  name  from  "  Smith "  to 
"Leigh");  1829,  Goblet  v.  Beechy,  3  Sim.  24 
(a  scmptor  bequeathed  all  his  "  marbles,  busts, 
and  models "  to  P.  D.  and  B. ;  by  a  codicil 
he  bequeathed  his  "  tools  in  the  shop,  bankers, 
mod  tools  for  carving,"  to  the  plaintiff ;  the 
models  were  valuable,  the  tools  tor  modelling 
were  not ;  Shad  well,  V.  C,  held  **  mod  "  to  mean 
"models,"  upon  the  testimony  of  a  sculptor 
that  he  ''understood  it  to  be  a  contraction  of 
the  word  'models,*"  and  of  three  sculptors 
that  "  in  their  opinion  the  testator  by  the  word 
'  mod '  meant  *  models '  ") ;  1903,  *  Reformed 
Presb.  Church  v.  McMillan,  31  Wash.  643,  72 
Pac.  502  (bequest  to  the  "Society  for  Dis- 
abled Ministers  of  the  Reformed  Presbyterian 
Church  of  Illinois,"  given  to  the  "  Reformed 
Presbyterian  Church  of  North  America,  Gen- 
eral Synod,"  which  had  a  fund  for  disabled 
ministers).  Numerous  additional  examples  are 
collected  ante,  §  2463. 
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the  testator  may  be  searched  {post,  §  2470),  as  forxning  a  mass  of  data  in 
which  the  habit  will  appear,  yet  no  one  utterance  can  be  emphasized  as  the 
sole  and  decisive  embodiment  of  his  usage.'  (&)  The  time  of  the  usage  must 
be  the  time  of  the  will's  final  sanction ;  for  the  will  is  in  fact  a  standing  ex- 
pression from  the  date  of  its  formal  execution  to  the  date  of  the  testator's 
death  without  revoking  it ; '  hence  a  broad  range  of  search.  But  where  a  will 
is  in  effect  left  with  blanks  at  the  time  of  execution,  any  subsequent 
document  is  virtually  an  addition  of  terms  to  the  will,  not  an  interpre- 
tation of  existing  terms,  and  hence,  if  not  formally  executed,  cannot  be 
considered.* 

But  three  other  rules,  which  constantly  operate  to  obscure  the  full  appli- 
cation of  this  principle,  must  be  distinguished.  (1)  The  rule  against  dis- 
turbing a  plain  meaning  {ante,  §§  2462-2463),  so  far  as  it  is  recognized,  will 
of  course  prevent  the  resort  to  the  testator's  individual  meaning.^  (2)  The 
rule  against  express  declarations  of  intention  {post,  §  2471)  operates  to  limit 
the  sources  of  investigation  to  some  extent.     (3)  The  ignoring  of  the  rule 


*  1850,  Doe  V.  Habbord,  15  Q.  B.  227,  248 
(derise  of  "  aU  those  two  cottages  or  tenements, 
the  one  occupied  by  my  son  J.  H.,  the  other 
occupied  bj  my  grandaaoghter " ;  there  were 
two  cotta^^es  which  had  been  subdivided  into 
five  residences,  two  of  them  only  occupied  b^ 
the  persons  mentioned;  the  scriveners  testi- 
mony as  to  *'  what  the  testator  said  about  the 
two  cottages "  was  excluded ;  L.  C.  J.  Camp- 
bell :  "  This  was  not  confined  to  an  inquiry  into 
the  meaning  which  the  testator  usually  affixed 
to  the  expression  'his  two  cottages/  but  was 
calculated  to  bring  out  an  answer,  which  could 
not  be  admissible  evidence,  with  regard  to  his 
intentions  in  making  the  wiU,  irrespective  of 
the  language  of  the  will  itself   ).    Compare  the 

Erinciple  of  the  rule  post,  §  2471,  against  dec- 
orations of  intention. 

*  1871,  Castle  v.  Fox,  L.  R.  11  Eq.  542,  550 
Revise  of  "aU  my  mansion  and  estate  called 
Cleeve  Court";  the  testator  had  bought  addi- 
tional lands,  appurtenant  thereto,  between  the 
execution  of  the  will  and  his  death,  and  these 
were  held  to  pass ;  Malins,  V.  C. :  "  The  ques- 
tion is,  not  what  was  known  by  that  name  when 
he  made  his  will,  bat  what  was  known  by  that 
name  and  treated  by  him  as  comine  under  that 
description  at  any  time  during  his  life;  .  .  . 
[the  Wills  Act]  enacts  that  every  will  shall  be 
construed,  with  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  as  if  it  had  been 
executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  should 
appear"). 

«  1844,  Clayton  v,  Nugent,  13  M.  &  W.  200 
(will  containing  a  list  of  devisees  indicated  by 
the  letters  K,  L,  M,  N,  etc.,  and  stating  that  a 
"  key  and  index  to  initials  is  in  my  desk  "  ;  the 
will  was  dated  1820,  and  a  kev  dated  1828  and 
found  in  the  desk,  was  excluded).  Compare 
Kell  V.  Charmer,  supra,  note  1. 

^  That  rule  was  the  foundation  of  some  of 
the  opinions  in  the  case  of  Lady  Hewley's  Char- 
ities, though  it  waa  not  involved;  1833-1843, 


Attorney-General  v.  Shore,  also  on  appeal «.  v. 
Shore  v.  Wilson,  7  Sim.  309,  note,  11  id.  592, 
615,  5  CI.  &  F.  355  (Ladv  Hewlepr,  a  Presby- 
terian,  in  1704,  deeded  to  charities  tot  the  assist- 
ance of  "  poor  and  godly  preachers  of  Christ'a 
hol^  gospel,"  etc. ;  the  trustees  having  become 
Unitarians  at  a  later  period,  a  bill  was  filed  to 
remove  them  and  order  the  trust's  administra- 
tion for  the  benefit  of  persons  described  in  the^ 
deed ;  for  this  purpose  evidence  of  the  founder'a 
personal  beliei  on  points  of  theology  was  ex- 
cluded, by  apparently  all  the  judges,  but  evi- 
dence of  the  theological  tenets  otthe  sect  to 
which  she  belonged,  and  of  the  usage  of  that 
sect,  was  adoodtted,  by  a  majority  of  the  judges ; 
the  case  as  a  whole  is  an  extreme  example  of 
poor  judicial  treatment ;  for  the  opinions  though, 
lengtny  are  obscure,  and  such  is  their  confusion 
and  indefiuitene^s  of  views  that  the  decision 
settled  no  principle,  and  even  its  actual  tenor 
has  been  variously  stated  by  commentators).  A 
similar  question  was  presented  in  the  foUowing 
case:  1885,  Hincklev  v.  Thatcher,  139  Mass. 
477,  480,  1  N.  B.  840'  (bequest  to  "  the  Author- 
ized Agents  of  the  Home  and  Foreign  Mission- 
ary Societies  *' ;  testator's  religious  opinions,  aa 
involved  in  '*  his  acts  in  connection  witk  chnrchea 
and  religious  societies  and  the  usages  of  those 
churches  and  societies,"  considered;  whether 
they  could  have  been  considered,  apart  from  such 
acts  and  usages,  not  decided).  In  neither  of  the 
foregoing  cases  should  there  have  been  any 
hesitation.  Compare  the  foUowing  case :  1 835, 
Attorney-General  v.  Pearson,  7  Sim.  290,  308 
(grant  of  land,  in  1701-1726,  for  a  meeting- 
house, by  Presbyterians,  for  "  the  worship  and 
service  of  God  " ;  the  trustees  and  the  majority 
of  the  congregation  having  later  ceased  to  be 
Trinitarian  in  belief,  a  bill  to  restrain  the  use  of 
the  land  for  non-Trinitarian  tenets  was  brought, 
asking  a  decree  of  inquiry  as  to  the  tenets  of  the 
founders,  for  interpreting  the  terms  of  the  trust, 
and  the  *'  tenets  in  general "  of  the  founders 
were  considered,  by  Shadwell,  Y.  C). 
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faUa  dtmonstratio  non  noeet  (post,  §  2476)  sometiines  prevents  the  testator's 
meaning  from  being  fully  enforced. 

2.   Sonroes  of  Interpretatioii. 

§  2470.  General  Principle :  All  Xbctrinsio  Circniiuitancea  may  be  Considered. 
It  was  a  part  of  the  stiff  formalism  of  earlier  interpretation,  not  only  that 
the  law  should  fix  the  meaning  of  words  and  phrases  (ante,  §  2462),  but  also 
that  all  aids  to  the  meaning  must  be  found  in  the  document  itself.  It  is 
the  document  that  "  speaks,"  and  if  the  document  does  not  speak  for  itself, 
we  cannot  make  other  things  speak  instead  of  it,  —  such  was  the  notion. 
The  purely  relative  nature  of  words  —  their  necessary  association  with  ex- 
ternal objects  —  was  as  yet  not  conceived.  They  were  tangible  tools,  which 
must  do  their  own  work  or  remain  ineffective.  The  writing  fixed  the  will 
of  the  writer,  and  to  look  away  from  the  writing  was  suggestive  only  of 
deviation  and  uncertainty.  "  The  construction  of  wills,"  says  Lord  Coke,^ 
"  ought  to  be  collected  from  the  words  of  the  will  in  writing,  and  not  by  any 
averment  [i.  e,  circumstances]  of  evidence  out  of  it,"  and  then  he  recurs  to 
the  old  apprehension  (ante,  §  2462)  of  uncertainty  for  legal  advisers  and 
landed  estates, ''  for  it  would  be  full  of  great  inconvenience  that  none  should 
know  by  the  written  words  of  a  will  what  construction  to  make  or  advice  to 
give,  but  it  should  be  controlled  by  collateral  averments  out  of  the  wilL"  A 
hundred  years  later.  Lord  Holt,'  a  conservative  by  nature,  protests  in  like 
strain  against  the  newer  spirit :  **  If  we  once  travel  into  the  affairs  of  the 
testator,  and  leave  the  will,  we  shall  not  know  the  mind  of  the  testator  by 
his  words,  but  by  his  circumstances ;  so  that  if  you  go  to  a  lawyer,  he  shall 
not  know  how  to  expound  it.  Men's  rights  will  be  very  precarious  upon 
such  construction.  We  must  not  depart  from  the  will  to  find  the  meaning 
of  it  in  things  out  of  it."  Holt  was  here  dissenting,  and  his  extreme  ideas 
were  already  becoming  obsolete.  But  even  after  another  century  had  passed, 
and  the  antiquated  notions  had  been  thoroughly  discredited,  the  echo  of  con- 
servatism is  heard  in  Lord  Eldon's  remark  that, "  generally  speaking,  you 
must  construe  instruments  by  what  is  found  within  their  four  comers."  * 

The  stages  of  progress  may  be  marked  off  somewhat  as  follows :  (1)  Even 
in  Coke*s  time  it  was  conceded  that  in  case  of  an  equivocation  (post,  §  2472) 
or  double-meaning  description,  outside  data  could  be  sought,  because  ''  no 
inconvenience  can  arise  if  an  averment  [of  extrinsic  data]  in  such  case  be 
taken  ;  for  he  who  sees  such  will  cannot  be  deceived  by  any  secret  invisible 
averment,  for  he  ought  at  his  peril  to  inquire."  *  This  was  at  first  the  sole 
specific  exception. 


^  1591,  Lord  Chejmev's  Case,  5  Co.  Rep.  68  a. 

>  1702,  Cole  V.  BawluiBOD,  1  Salk.  234,  2  Ld. 
Ravm.  831. 

>  1821,  Smith  o.  Doe,  2  B.  &  6.  473,  602. 
So,  too,  in  1801,  Rooke,  J.,  in  Coker  v.  Guy,  2 
B.  &  P.  565,  569 :  "  Eveiy  agreement  must  re- 
ceive its  construction  from  its  own  terms,  with- 
out  the  introduction   of   any  evidence  dehort 


the  instrument,  unless  there  be  some  latent 
ambiguity." 

*  Lord  Cheynej's  Case,  tupra.  In  1 708,  in 
Strode  v.  Russell,  3  Ch.  Rep.  169,  Lord  Cowper 
put  it  that  "  where  the  words  stand  tit  equilibrio 
and  are  so  doubtful  that  they  may  be  taken  one 
way  or  the  other,  there  it  is  proper  to  have  evi- 
dence read  to  explain  them." 
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A,>y/^^\\  ^'.A  <'jA^^j/4,\/jii  wa*  L*rre  o'/Uiii-ri  for  iLe  ajXfareiit  stKrUrLiiig  of 

\iT\u':,\\H,  br  a  j/!;!i'-.>jro>;  plar  uj^^n  woris :  "  li  yoa  go  to  paT>J  evii.?n:»  to 

r^:^.  iwH  iiu*V/j'is\Y,  xjU  cann^A  w^U  refu-«  it  to  eirl^:n  such  amlic^irr.** 

Thj*  f/jh'yxrisi'j^  phravr,  which  ay/nnn  a;za:a  and  ajain  ia  a  defensiTe  siiiit, 

hhll^A  Uj  \\\fHVx\l'/M  i\ji  pi^;tice,  and  th  is  to  prepare  the  way  for  a  broader 


^/wti  Mi'A'fa  t/x/  Urif^  J//  Holt;   f'>r  in  ii*r»«rraJ 

4aM«?«     It     M     a/jf/iit*49rj      it     ETiMJft     Ia     aii'/Wf^rl,  — 

UiLiu*'\y,  w\i^r*i  tu»i  iU9ii*:r'i\0,i'/n  *it  tuuf^  m  on- 
4'^rt;ft<fi  o'A  otAy  wJ»^r<j  two  of  ih<r  nam*;  nuttttrf, 
H  tu'ini  'f*i  a/Jmitt^/1  t//  nhow  that  ib*r  t^-taV/r 
kww  »<i' h  j»  j^f*'/fi  fcfid  UM5*1  t/i  *:all  h«-r  br  a 
ttimuAtfif/' i      Hut  fAHU   Uh   ytHM  nuyt'AWuy^  uj 

wjtri  tijjjf  fuiij  of  fy^f'J  0/wp*;r'ii,  of  si/\mnuuff 

ifiirA   t'v\'U'.wM  tn   rlout/tfuJ    ca«^"   (UJrich  r. 

•  il'*'$,  Korii»«?r<*/4ij  tf.  J'oyntz,  1  Bro.  C.  C. 
472  (U'/juent  of  **th«?  Miirn  offttH)!.  nUtck  in  lorjfj 
linriijti.i<-4''i  thfH  <ixpr<'iMiofi  would  ordiijariiv 
fci^uifv  »»»  \iu'/ftn*i  of  .VHi/.  jxjr  y<;ar ;  but  L.  (''. 
'J  uiirlow  allow<fd  th<i  vuluf;  of  Dm  ewtate  Ut  be 
<'/iii«i<l"r<Ml,  wii<;u''i)  it  np]Hi'ArfA  that  iih«  harl 
only  120/  M  vHar  long  AriniiiLicM.  anrl  thf^  Um^turi^ 
y^HM  th<'r"fot«  h'r)<l  to  uutiiu  ttiH)/.  capital  laid  rmt 
in  inu'U  Mioi'k  ;  iUh  ruling  wsm  treaU^l  an  hii  in- 
rojul  uf/'Mi  th<<  nibi  "  wltirh  will  not  a^lrnit  of  an 
iumUnuu^nl  \Hi\tn^  ntunlrmA  alinndf"  and  which 
lifi^Ht'nlx'N  that  "  wh«n«)  th<{  wordM  UM/;d  by  a  ten- 
iiiiror  ari«  MinMtbbi,  tJKiy  nnut  bo  takfui  aj4  they 
Mtttuii  "  ;  •*  th«  only  r|U<*Mtion  in,  how  to  pr«Mc?rve 
Ihii  law,  and  yut  to  d<»<id«i  lycr^rding  to  the  in- 
iiMiti'Mi  of  thM  t^MhUrix/'  an<l  wan  jimtifiod  by 
Lord  riinrlow  "  bitcaiiMi  tho  wonU  HJie  had  UMod 
in  i\m  dHNrriptlon  am  upon  i\w  wholo  of  thr;  vnn- 
t«xt  uncfirtafn ").  Thoro  w*»re  by  thiH  time 
•uiJKi  Huillrinnt  proccdeutN  fur  iiuch  a  Mtatoineut 


of  tSe  role,  —  for  example,  in  1T50.  HaBpsioFe 
r.  I'i'rrf*.  2  V€»-  216.  tiT><rac^e,  ^L  R- 

^  l^Ifi.  J>je  r.  C'rJchies^rr  4  !>•'»  e5,  93 
/G;»//*,  <^;.  J. :  **  Tut  Coart*  of  law  oarc  beea 
jtAkyXif  of  tb^  admU^i'.'ii  of  extrinjic  er:  :<riK*  to 
expla.'n  trj«  iLi^DU'/n  of  a  t^-nat^'r:  at'!  I  know 
of  oulr  ofje  f-aae  in  whi'h  it  i«  permitted,  that  is, 
wbfrr*'  an  iLm*A'£uitT  u  introduced  by  extrinsic 
cinu'waiaijc**  ";. 

*  l'?^!,  I>'je  r.  Beuton,  4  B.4  Aid. 588  HeaBe 
bv  parol  ff^ra  "  La-lT-daj";  the  local  nsase  to 
signify  **oId  LadT-daj,"  instead  of  the  new  or 
I'^gal  Lady-^iay,  /. «.  March  25,  was  admine  1 ; 
but  Ihffi  r.  |>ea.  II  East  312,  was  approve*},  tje- 
cau**;  *•  there  the  letting  was  bj  deed,  whivh  is 
a  iM^lfinn  iuxtrurnent,  and  therefore  parol  evi- 
dhin'e  wa.«  ina/hnisHible  to  explain  the  expression 
'  Laiiy-day '  thfrre  used,  even  sappoaing  that  it 
was  e^^uiwx^al  "). 

•  1H22,  Pluiner,  M.  R.,  in  Colpojs  v.  Colpors, 
Jacob  451,  456  ("llie  admission  of  extrinsic 
circurnHtance^  to  gorem  the  oonstmction  of  a 
written  instrument  is  in  all  cases  an  exception 
to  the  eeueral  rule  of  law,  which  excludes  every- 
thing </«Aor«  the  instrument.  .  .  .  Itmnstbetlie 
case  of  an  ambijniity  which  cannot  othervrise  he 
removed,  and  which  may  by  these  means  lie 
clenrlv  nnd  natisfactorily  explained"). 

^*  \j  C.  Thurlow,  in  Shelbame  v.  Inchiqain, 
1  Bro.  C.  C.  338,  341 ;  Plnmer,  M.  R.,  ubi  snpra, 
declarine  that  *'  where  there  is  a  latent  ambi- 

fruity  raised  by  extrinsic  circumstances,  it  may 
)o  got  rid  of  in  the  same  manner."  Bacon  had 
alremlv  resorted  to  this  phrase  in  his  Maxim 
(XX V)  on  Ambiguities;  "nam  quod  ex  facto 
oritur  ambiyuum  verljicatione  facti  toUitur" 
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principle.    Meantime  the  same  progress  and  conflict  was  reflected  in  the 
judicial  opinions  in  the  United  States.^^ 

(3)  The  truth  had  finally  to  be  recognized  that  words  always  need  inter- 
pretation ;  that  the  process  of  interpretation  inherently  and  invariably  means 
the  ascertainment  of  the  association  between  words  and  external  objects ; 
and  that  this  makes  inevitable  a  free  resort  to  extrinsic  matters  for  applying 
and  enforcing  the  document.  ''  Words  mvst  be  translated  into  things  and 
facts."  ^  Instead  of  the  fallacious  notion  that  "  there  should  be  interpreta- 
tion only  when  it  is  needed/'  ^^  the  fact  is  that  there  must  always  be  inter- 
pretation.^* Perhaps  the  range  of  search  need  not  be  extensive,  and  perhaps 
the  application  of  the  document  will  be  apparent  at  the  first  view ;  but  there 
must  always  be  a  travelling  out  of  the  document,  a  comparison  of  its  words 
with  people  and  things.  The  deed  must  be  applied  ''physically  to  the 
ground."  ^^  Perhaps  the  standard  of  interpretation  will  limit  our  search ; 
perhaps  the  obligation  (as  some  Courts  maintain)  to  enforce  the  ordinary 
standard  as  against  the  mutual  or  the  individual  standard  (arUe,  §  2462),  or  to 
enforce  the  mutual  as  against  the  individual  standard  (ante,  §  2466),  will 
render  certain  data  immaterial.  But  these  restrictions  are  independent  of  the 
present  principle.  Once  freed  from  the  primitive  formalism  which  views  the 
document  as  a  self-contained  and  self-operative  formula,  we  can  fully  appre- 
ciate the  modern  principle  that  the  words  of  a  document  are  never  anything 
but  indices  to  extrinsic  things,  and  that  therefore  all  the  circumstances  must 
be  considered  which  go  to  make  clear  the  sense  of  the  words,  —  that  is, 
their  associations  with  things.  In  the  field  of  wills,  where  there  is  none 
but  the  individual  standard  of  meaning  to  be  considered,  this  principle  is 
seen  in  unrestricted  operation  ;  and  its  full  sanction  has  often  been  judicially 
avowed : 

1831,  Sir  James  Wigram^  V.  C,  Extrinsic  Evidence  in  Aid  of  the  Interpretation  of 
Wills,  Proposition  Y:  *^  For  the  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will, 
a  Court  may  inquire  into  every  material  fact  relating  to  the  person  who  claims  to  be  in- 
terested under  the  will,  and  to  the  property  which  is  claimed  as  the  subject  of  disposition, 
and  to  the  cii-camstances  of  the  testator  and  of  his  family  and  affairs,  for  the.  purpose  of 
enabling  the  Court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  deter- 
mine the  quantity  of  interest  he  has  given  by  his  will.     The  same  (it  is  conceived)  is  true 


u  1839,  Bradley  v.  Steam  Packet  Co.,  13  Pet. 
89,  99  (question  as  to  the  length  of  validity  of  a 
contract  '*  for  the  nse  of  the  steamboat  Franklin, 
until  the  Sydney  is  placed  on  the  route  to  Poto- 
mac Creek  " ;  the  circumstances  preceding  the 
contract  were  admitted :  Barbour,  J. :  "  The 
rule  which  admits  extrinsic  evidence  for  the 
purpose  of  applying  a  written  contract  to  its 
proper  subject  matter  extends  beyond  the  mere 
designation  of  the  thing  on  which  the  contract 
operates,  and  embraces  within  its  scope  the  cir- 
cumstances under  which  the  contract  concerning 
the  thing  was  made,  when  without  the  aid  m. 
such  extrinsic  evidence  Euch  application  of  the 
written  contract  to  its  proper  subject  matter 
could  not  be  made";  four  judges  dissenting). 


^*  Holmes,  J.,  quoted  ante,  §  2465. 

u  Quoted  ante,  §  2458. 

^*  1835,  Coleridge,  J.,  in  Doe  v.  Holtom,  4 
A.  &  £.  76,  82  (''Some  extrinsic  evidence  is 
necessary  for  the  explanation  of  every  will ;  if 
the  word  *  Blackacre '  be  used,  there  must  be 
evidence  to  show  that  the  field  in  question  is 
Blackacre");  1892,  Jeuue,  J.,  in  Paton  v.  Or- 
merod,  66  Law  T.  Rep.  381  {**  Parol  evidence 
of  existing  facts  and  circumstances  outside  the 
will  is  admissible,  and  in  truth  is  in  every  case 
necessarily,  though  informally,  admitted  in  order 
to  apply  the  terms  of  the  will  to  that  to  which 
they  are  intended  to  refSsr  "). 

^  Brannon,  J.,  in  Andeison  ».  Jarrett,  cited 
anU,  §  2465. 
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of  every  other  diipatad  pnnl,  retpectiiig  wfakh  h  cm  bediowmtiHift  a  knovledge  of  ex- 
trinflie  faeU  ean,  in  1117  wsj,  be  made  unalhaj  to  the  nght  infeerpietBtkiii  of  %  teekakir's 
wofdf-" 

1833,  Parke^  J.,  in  Doe  ▼.  Martin,  4  B.  &  Ad.  770,  785:  ^U  my  be  kid  down  as  a 
general  rule  thai  all  faete  relating  to  the  eabjeet  matter  andobjeet  of  the  deriae  .  .  .  are 
admiaeible  to  aid  in  aaeertaining  what  is  meant  bj  the  words  used  in  the  wiIL** 

1SI2,  Sudden,  L.  C,  in  Attorn^,y  GeMml  r,  Drummand^  1  Dr.  h  W.  356  (interpreting 
a  deed  eontaining  the  words  **Chni9tiaa  *'  and  **•  Protestant  dissenter"):  ^  The  Court  is 
at  liberty  to  inqnire  into  all  the  sarroaading  circwmstanres  which  may  hare  acted  upon 
the  minds  of  the  persons  by  whooi  the  deed  or  will  (it  matters  not  whether  it  was  one  or 
the  other)  was  executed.  .  .  .  The  Court  therefore  has  not  merely  a  right,  bat  it  is  its 
duty  to  inquire  into  the  surrounding  circomstances,  before  it  can  approach  the  constroo- 
tion  of  the  instmment  itself." 

1886,  Biackbwm^  J.,  in  AUgood  ▼.  Blake^  L.  R.  8  Exch.  160:  '*Tbe  general  rule  is 
that  in  constniing  a  will  the  (Jourt  is  entitled  to  pat  itself  in  the  poation  of  the  testator, 
and  to  consider  all  material  facts  and  drcomstaooes  known  to  the  testator  with  reference 
to  which  he  is  to  be  taken  to  hare  used  the  words  in  the  will,  and  then  to  declare  what  is 
the  intention  [t.  f.  sense]  evidenced  by  the  words  used,  with  reference  to  those  facts  and 
circnmstances  which  were  (or  ought  to  hare  been)  in  the  mind  of  the  testator  when  he 
used  those  words.  As  said  in  Wigram  on  Extrinsic  Evidence,  '  The  question  in  ex- 
poanding  a  will  is,  not  what  the  testator  meant  —  as  distinguished  from  what  his 
words  express,  —  bnt  simply,  what  is  the  meaning  of  his  words.'  Bnt  we  think  that 
the  meaning  of  words  varies  according  to  the  circnmstances  of  and  oonoeming  which  they 
are  used." 

1898,  Professor  Jamcf  Bradley  Thayer^  Preliminary  Treatise  on  Evidence,  445 :  '*  It 
had  become  possible  for  Wigram  to  lay  it  solidly  down,  over  seventy  years  ago,  that, 
with  the  exception  of  direct  statements  of  intention,  no  extrinsic  fact,  relevant  to  any 
legitimate  question  arising  in  the  interpretation  of  writings  and  admissible  under  the 
general  roles  of  evidence,  could  be  shut  out." 

It  remains  now  to  notice  whatever  qualifications  there  may  be  of  this  general 
principle. 

§  2471.  Bxoeption  for  Declarationa  of  Intention.  When  the  search  is  made 
for  data  which  will  exhibit  the  sense  in  which  a  word  is  used  in  a  particular 
writing,  not  only  the  external  objects  (property,  persons,  localities,  and  the 
like)  will  assist,  but  also  the  other  utterances  of  the  party  as  embodying  his 
usage.  Just  as  a  collation  of  various  passages  in  the  epistles  of  Paul  will 
serve  to  expound  his  sense  of  the  word  "  faith,"  so  a  collation  of  any  person's 
utterances  is  useful  and  necessary  for  determining  the  sense  of  his  words  in 
a  particular  document,  —  as  in  Doe  v.  Jersey,^  where  the  sense  of  the  words 
"my  Briton  Ferry  estate"  was  ascertained  by  examining  the  testator's 
rental-books,  in  which  were  entered  under  that  name  the  lands  which  he  so 
termed.  This  kind  of  data  is  common  and  natural  enough ;  but  it  is  worth 
while  emphasizing  that  among  the  "  circumstances  "  to  be  investigated  are 
included,  not  only  the  corporal  objects  surrounding  the  party,  but  also  his 
utterances,  written  and  oral,  as  applied  to  those  objects. 

Among  this  latter  class,  however,  there  is  one  forbidden  variety,  namely, 
expressions  of  intention  dealing  with  the  subject  of  the  document.  For  ex- 
ample, if  there  is  a  devise  to  "  Benjamin  Franklin,  of  Boston,  my  nephew," 

^  Cited  ante,  §  2463,  note  4. 
3500 


5§  2400-2478]    INTERPRETATION;  STATEMENTS  OF  INTENTION.    §2471 


and  there  is  no  nephew  but  one  John  Franklin,  a  letter  of  the  testator  to 
that  nephew,  declaring  an  intent  to  devise  to  him  his  property,  would  not  be 
considered.  This  rule  has  never  been  questioned.^  What  is  the  reason  for 
it?  The  reason  is  certainly  not  to  be  found  in  any  prohibitory  rule  of  evi- 
dence, for  such  declarations  are  admissible  under  the  Hearsay  exception 
{antey  §§  1725, 1735).  Nor  is  it  that  these  declarations  are  not  usefid,  for 
together  with  others  they  would  certainly  help  to  throw  light  on  the  ques- 
tion whether  (as  in  the  above  example)  the  name  *'  Benjamin  Franklin " 
was  by  the  testator  habitually  applied  to  designate  the  nephew.  The  true 
reason  is  found  in  another  rule,  already  considered,  —  the  rule  which  pro- 
hibits setting  up  any  extrinsic  utterance  to  compete  with  and  overthrow 
the  words  of  a  document  which  solely  embodies  the  transaction  {ante, 
§  2425).  The  effect  of  that  rule  is  to  deny  any  legal  effect  to  just  such  dec- 
larations.* It  is  true  that  where  the  act  is  required  by  statute  to  be  in  writ- 
ten form  —  as,  a  will  —  there  is  the  additional  reason  that  the  oral  utterance 
would  fail  to  fulfil  that  formality.*  But,  even  without  such  a  statutory  re- 
quirement, the  other  rule  would  be  adequate  to  prohibit.  When  a  transac- 
tion has  been  even  voluntarily  embodied  in  a  single  document,  no  other 
utterance  of  intent  or  will  on  the  same  subject  can  be  given  legal  effect. 
Hence,  such  a  declaration  is  excluded  from  consideration  even  in  the  process 
of  interpretation,  not  because  it  would  not  for  that  purpose  be  useful,  but  be- 
cause it  would  be  improper  for  the  other  purpose.  There  being  two  conceiv- 
able purposes  for  which  it  could  be  used,  the  one  proper,  the  latter  improper, 
it  is  excluded  because  of  the  fear  that  the  latter  would  dominate  and  that 
the  temptation  to  abuse  would  be  too  strong.  This  conclusion  might  have 
been  declined ;  and  certainly  the  rule  as  it  stands  does  not  obey  the  prin- 
ciple (ante^  §  13)  that  a  fact  relevant  for  one  purpose  but  not  for  another 
may  still  be  received  for  the  former.  Nevertheless,  the  rule  is  intelligible 
and  its  policy  rational.  It  rests  on  an  attempt  to  insure  an  observance  of 
the  Integration  rule  {ante,  §  2452)  even  at  the  cost  of  losing  some  useful 
data  for  the  process  of  Interpretation.^  This  explanation  of  it  was  long  ago 
made  clear  in  the  following  passage : 

1860,  Mr.  F,  M.  Nichols,  Extrinsic  Evidence  in  the  Interpretation  of  Wills,  Jaridical 
Society  Papers,  II,  852 :  '*  There  is  a  kind  of  evidence  to  which  both  of  these  reasons 
[securing  certainty  of  title  and  preventing  fraudulent  proof],  and  the  analogy  of  the  law 
requiring  the  will  to  be  in  writing,  must  strongly  apply ;  I  mean,  of  course,  the  species 


*  It  may  be  noted  that,  through  the  loose 
meaning  of  "  intention,''  a  judge  who  is  referring 
only  to  the  present  exception  appears  sometimes 
to  be  contradicting  the  eeneral  principle  of 
5  2470,  ante ;  e.  g.,  Wooilg,  tj.,  in  Patch  v.  White, 
117  U.  S.  210,  6  Sup.  617  (1886) :  "If  there  is 
any  proposition  settled  in  the  law  of  wills,  it  is 
that  extrinsic  evidence  is  inadmissible  to  show 
the  \sc.  declarations  of]  intention  of  the  tes- 
tator, onless  it  be  necessary  to  explain  a  latent 
ambiguity." 

*  1850,  Pntteson,  J.,  in  Doe  v.  Hubbard,  15 
Q.  B.  227,  243  (such  declarations  "would  in 


truth  have  established  a  verbal  will  contrary  to 
the  written  words'*). 

«  1568,  Brett f;.Rigdon,Plowd. 340  ("No  will 
is'  within  the  statute  but  that  which  is  in  writing, 
which  is  as  much  as  to  say  that  all  which  is 
effectual  and  to  the  purpose  must  be  in  writing, 
without  seeking  aid  of  words  not  written  "). 

^  Professor  Thayer  has  said  (Preliminary 
Treatise  on  Evidence,  444)  that  "while  it  par- 
takes of  the  character  of  both  [a  rule  of  con- 
struction and  a  rnle  of  interpretation],  it  must 
hold  its  place  as  a  rule  of  evidence."  But  this 
statement  hardly  represents  its  true  foundation. 
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be 


*JS  «rr..>3ut^  'vi>i;  «^  LiiT^  <al>4  4:je^  er^faiee  of  c.teBtke :  aad  vkiek.  if 

*j^j^M.  ^ttA  'A  \ijaf^^JtA  J5?T«.  br  ujm  to  Uit  j«!T1c 

«,  .  «^4^,f .  ;;r*A^.ti  Mi  Mf^^et  of  hrftirj  to  the 

fp^^/'^^ju.     It  nui/  M;  fA«/*j  ]>r*«Qib^  to  be  u«  mvs.uo&  of  tbe 

i/.^^'^'tfiy^i;.!  «f;  .U  ':fAU\f^^^.  iuA  filial  fr^rm.  tt^^iui  np^^rKdeaiid 

f/,;b  n^.'l  '>  >'^^i^4d«r^  expr«ift.OD%  of  iatexitirm  vLkb  pncfA/td  or 

A;rA<i^  triA^^^j^  fA  turn  k»tA  prHMnU  peecliar  facilitiei  to  fnad.     It 

)/^;k'^//4^  or  ifir^.tAdf  s^>4  «rbea  fnuidalentij  prodoeed  ii  dificcli  of 

w^U^^'^n  «w^:«/'«  that  »  fl«e««M9d  testator,  ib  a  pmate  interriev,  ez{^aiiied  to  bin  tbe 

wrt,^  \u  wftwji  >«4  winkifA  sor/je  cUui«;  of  bia  will  to  be  imderstood,  aocb  evideDee,  bov- 

i^«;r  M>^«  cafir«ot  jiOMioly  be  dltprcrred.    Tbe  aame  policj  of  tbe  law  wbicb  predadea 

«Ki/.h  ^rruUitiCtf  Injta  fUrtcily  gorerriing  tbe  rigbta  of  tbe  paitiea  oogfai^  it  maj  be  argued, 

t/f  f/r'rr^rrit  It  from  indirt^ljr  ififla^ricing  tbose  rigbti  by  means  of  interpretatioii.    On  the 

//th^irr  baii/i,  it  eari ri^A  be  denied  tbat  teatimonj  of  tfaia  kind  presenta  tbe  aMMi  obviooi^ 

and  \jtt%^\\t\'j  in  fr/rn^  eaaen  tbe  onlj  aatiifactofy,  means  of  aaeertaining  the  true  aieaning 

of  an  uuthiffwttiM  or  o\fneure  ezprwwion.     The  practice  of  our  own  law  baa,  BeTerthe]eflB» 

ttUt/Uf  u«  fitrniliar  with  iU  exeliMum  in  all  bat  some  exceptional  eases ;  and  it  can  scareelj 

\m  »aid  tbat  this  prohibition  leads  to  anj  great  inconrenienoe  or  hardship-'* 

T\ui  apiili^ation  of  tlie  rule  is  a  matter  of  little  difficulty.  In  its  ordinary  form, 
tor  willi^^  wiiat  it  does  i^  to  exclude  the  fact  that  the  draftsman  made  a  mu- 
take,  i.  €.  it  pn;vent«  the  testator's  oral  or  written  instructions,  or  other  ex- 
|;r<;HHir;ns  of  intent,  from  being  set  up  to  overthrow  or  replace  the  words  of 
the  will^  In  short,  it  excludes  everything  that  would  be  excluded  by  the 
rule  of  InUigration  already  considered  {anU^  §§  2425-2447).  Its  difficulties, 
if  any,  arise  only  under  its  exceptions. 

§  2472.  0ame :  (1)  Bxoeption  for  Bqnirooation,  or  Ijatent  Ambigoitj. 
The  for<;f^oing  excx;i)tion  to  the  general  rule  has  itself  an  exception,  namely, 
that  (ier;larationH  of  intention,  though  ordinarily  excluded  from  considera- 
tion, are  receivable  to  assist  in  interpreting  an  equivocation,  —  that  is,  a 
term  which,  u{K)n  application  to  external  objects,  is  found  to  fit  two  or  more 
of  them  e([ually.  This  rule  dates  at  least  as  far  back,  in  recognition,  as 
Lord  Coke's  time ;  the  only  difference  being  that  it  was  then  the  sole  per- 
miHHory  exception  to  a  general  prohibitory  rule  against  looking  at  any  extrin- 
sic circumstances  (as  noticed  ante^  §  2470),  while  now  it  is  a  permissory 
exception  to  a  prohibitory  rule  which  is  itself  an  exception  {ante,  §  2471)  to 
a  general  |)ermis.sory  rule. 


•  18.12,  Miller  t).  Traverii,  8  Binp:.  244  (devise 
of  entsutii "  In  the  county  of  Limerick  and  in  the 
city  of  Limnrick  " ;  tho  tostator  had  no  OHtate  in 
thiit  comity,  hut  coniiiderahlfl  eiitatee  in  the 
('ounty  of  '('laro;  hin  draft  will,  containing  the 
wordit  "countioN  of  Clare  and  Limerick/"  and 
thfl  Nrrivf^nor'H  miNtako  in  chnn^nff  thin,  were 
not  allowtul  to  ho  prtivwl ;  *'  the  only  mode  of 
proviiift  iho  intention  of  the  testator  is  hy  setting 
un  thn  draft  of  tlio  will  a^^ainst  the  execntod 
will  ItMolf,"  and  this  would  he  improper) ;  1896. 
ilnokNou  r.  Alsop,  67  Conn.  S49,  34  Atl.  1106 
(tho  wortiii  of  a  devise  Iteing  unamhii^nouSy 
exprt«Miions  of  tnt«utiou  were  excluded) ;  1896, 


Defreese  v.  Lake,  109  Mich.  415,  67  K  W.  505 
(the  expressed  intention  of  the  testator,  ex- 
cluded for  construing  the  kind  of  estate  given) ; 
1896,  Emery  v.  Haven,  67  N.  H.  503,  35  Atl. 
940  (whether  a  wife's  will  was  intended  by  her 
to  be  an  execution  of  a  power  left  her  by  her 
husband ;  an  express  snbeeqnent  written  state- 
ment that  it  was  not,  exclnaed) ;  1614,  Jackson 
V,  Sill,  11  John.  201  (devise  "to  mj  wife  the 
farm  I  now  occupy  " ;  declaration  of  intent  not 
admitted  to  show  that  this  included  seven  acres 
actuallv  occupied  by  S.  under  a  lease) ;  1896» 
Fuller  V  Weaver,  175  Pa.  182,  34  AtL  634  (a 
deed-description  of  premiaes). 
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The  reason  for  the  present  exception  to  that  exception  is  plain  enough. 
The  original  prohibitory  exception  is  based  on  the  risk  of  allowing  an  extrin- 
sic utterance  of  intent  to  come  into  competition  with  the  terms  of  the  docu- 
ment on  the  same  subject,  and  perhaps  to  prevail  against  them  (ante,  §  2471). 
Now  in  the  case  of  an  equivocation  this  risk  does  not  exist  Since  the  term 
of  the  document  describes  equally  two  objects,  and  since  it  was  used  to 
designate  one  only,  there  can  be  no  competition  with  the  words  of  the  docu- 
ment by  declarations  which  merely  expand  and  make  more  specific  those 
words.  The  sense  of  the  words  can  be  interpreted  without  restriction,  be- 
cause the  data  offered  cannot  be  used  for  any  purpose  but  that  of  interpreta- 
tion. Hence  the  reason  for  the  original  prohibitory  rule  falls  away,  and  the 
general  principle  of  interpretation  resumes  its  full  range : 

1836,  Parhe,  B.,  in  Doe  v.  Needs,  2  M.  &  W.  129 :  <«  The  characteristic  of  all  these 
cases  is  that  the  words  of  the  will  do  describe  the  object  or  subject  intended ;  and  the 
evidence  of  the  declarations  of  the  testator  has  not  the  effect  of  varying  the  instrument 
in  any  way  whatever ;  it  only  enables  the  Coart  to  reject  one  of  the  sabjects  or  objects  to 
which  the  description  in  the  will  applies,  and  to  determine  which  of  the  two  the  devisor 
understood  to  be  signified  by  the  description  which  he  used  in  the  will."  ^ 

The  typical  illustration  of  the  present  exception  is  found  in  the  much-quoted 
passage  of  Lord  Coke : 

1591,  Hie  Lord  Cheyney^s  Case,  5  Co.  Bep.  68  a;  devise  to  his  son  H.  and  the  heirs  of 
his  body,  and  then  to  T.  C.  and  the  heirs  male  of  his  body,  on  condition  **  that  he  or  they 
or  any  of  them  "shall  not  alienate ;  proof  by  witnesses  that  it  was  *Hhe  intent  and  mean- 
ing of  the  testator"  to  include  under  **  he  or  they  "  his  son  H.,  as  well  as  T.  C,  was  ex- 
claded;  **  he  should  not  be  received  to  such  averment  out  of  the  will "  ;  «  but  if  a  man 
has  two  sons,  both  baptized  by  the  name  of  John,  and  conceiving  that  the  elder,  who  had 
been  long  absent,  is  dead,  devises  his  land  by  his  will  in  writing  to  his  son  John  gen- 
erally, and  in  truth  the  elder  is  living,  —  in  this  case  the  younger  son  may  in  pleading  or 
in  evidence  allege  the  devise  to  him,  and  if  it  be  denied,  he  may  produce  witnesses  to 
prove  his  father's  intent,  that  he  thought  the  other  to  be  dead,  or  that  he  at  the  time  of 
the  will  named  his  son  John  the  younger,  and  the  writer  left  out  the  addition  of  the 
younger." 

This  exception  finds  frequent  application.  The  only  point  of  controversy 
which  it  may  present  is  whether  a  particular  term  is  on  the  facts  an  equivo- 
cation, i.  e.  whether,  in  applying  it  to  external  objects,  the  two  (or  more) 
which  appear  to  correspond  must  precisely  fit  the  description  in  the  document, 
in  order  to  invoke  this  exception.  Here  there  is  room  for  either  strict  or 
liberal  construction ;  and  the  rulings  do  not  differ  except  in  exemplifying 
one  or  the  other  attitude.  It  may  be  added  that  the  exception  is  applicable 
not  only  to  ivUls,^  but  also  to  deeds  and  contracts  ;  but  in  the  latter  kinds  of 


^  So  also :  1833,  Parke,  J.,  in  Richardson  v. 
Watson,  4  B.  &  Ad.  7S7,  SCO  ("  Such  evidence 
18  admissible  to  show,  not  what  the  testator  in- 
tended, but  what  he  understood  to  be  signified 
by  the  words  used  in  the  wiU  "). 

*  England:  1750,  Hampetdre  v.  Pierce,  2 
Ves.  216  (beqaest  of  100/.  to  '*  the  fonr  children 


of  my  late  ooasin  E.  B.,"  and  of  300^.  to  *'  the 
children  of  my  late  consin  £.  B.";  in  fact, 
£.  B.  had  six  children,  two  bj  one  hosband  P., 
and  foar  bj  another  hnsband  B. ;  evidence  that 
"the  testatrix  meant  the  four  children  by  the 
last  hnsband  B."  was  admitted  to  interpret  the 
former  beqaest,  but  not  the  latter ;  the  former 
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documents,  since  the  standard  of  interpretation  must  be  a  mutual  one  {ante, 
§  2466)>  it  is  naturally  less  frequent  to  find  a  mutual  declaration  of  intention 
available  for  the  purpose.' 

It  is  the  subject  of  the  present  exception  which  Lord  Bacon  designated  by 
his  much-abused  term  *'  latent  ambiguity."  He  also  terms  it  by  its  more 
specific  name  "  equivocation/'  but,  with  the  exception  of  a  single  application 
(post,  §  2474),  the  two  were  to  him  synonymous.  By  the  standard  of  his 
time,  this  was  the  only  exception  for  which  any  extrinsic  circumstances 


being  ambigaoos,  bat  not  the  latter);  1750, 
Joues  i;.  Newman,  1  W.  Bl.  60  (devise  to  "  John 
Olner  of  Calcot";  there  appearing  to  be  two 
persons,  father  and  son,  of  that  name,  "parol 
evidence  that  the  testatrix  intended  to  leave  it 
to  J.  C.  the  son  "  was  admitted)  ;  1820,  Doe  v. 
Westlake.  4  B.  &  AM.  57  (gifts  to  a  brother 
Thomas  W.,  to  the  daughter  of  a  brother 
Richard,  and  then  a  devise  to  "  Matthew  W.,  my 
brother,  and  to  Simon  W.,  mv  brother's  son  ") ; 
each  of  the  three  brothers  had  a  son  Simon ; 
declarations  of  the  testator  that  he  intended  the 
devise  for  Simon  the  son  of  Richard  were  ex- 
cluded; bat  this  seems  erroneous,  for  "my 
brother"  was  not  exclusively  applicable  to 
Matthew,  even  on  the  face  of  the  will) ;  1836, 
Doe  V.  Needs,  2  M.  &  W.  129  (devise  to 
"  George  Gord,  the  son  of  Gord  " ;  there  were 
two  Gorda,  John  and  George,  each  having  a 
eon  Greorge,  and  each  of  these  sons  was  dse- 
where  explicitly  named  in  the  wiU;  the  de- 
visor's declarations  of  intention  were  admitted) ; 
1840,  Doe  V.  Allen,  12  A.  &  E.  451  (devise  to 
"John  A.,  the  grandson  of  my  said  brother 
Thomas,"  the  property  to  be  charged  with  pay- 
ments to  "each  and  every  the  brothers  and 
sisters  of  the  said  John  A. " ;  there  were  two 
grandsons  of  Thomas  named  John ;  one  had 
tnree  brothers  and  four  sisters,  the  other  had 
one  brother  and  one  sister,  at  the  time  of  the 
will's  making ;  the  testatrix'  declarations  of  in- 
tention were  admitted,  on  the  groand  that  the 
statement  of  the  numbers  of  brothers  and  sisters 
was  "  not  part  of  the  description  of  the  devisee  " ; 
but  the  correct  ground  woul^  have  been  that  the 
statement,  though  certainly  part  of  the  descrip- 
tion, did  not  imply  the  present  existence  of 
pluried  brothers  and  sisters  but  included  equally 
a  person  who  might  thereafter  have  more  than 
one  of  each) ;  1870,  Grant  v.  Grant,  L.  R.  5 
C.  P.  727  (devise  to  **  my  nephew  Joseph 
Grant " ;  there  were  two  relations  of  that  name, 
one  being  the  son  of  the  testator's  brother,  the 
other  the  son  of  his  wife's  brother,  the  testator 
being  ignorant  of  the  former's  existence  and 
being  iu  the  habit  of  terming  the  latter  his 
nephew ;  declarations  of  intention  were  offered, 
hut  were  expressly  not  passed  upon,  the  Court 
having  doubts ;  but  these  doubts  were  unneces- 
sary) ;  1877,  720  Wolverton  Mortgaged  Estates, 
L.  R.  7  Ch.  D.  197  (bequest  to  be  void  upon 
marriage  with  "  Thomas  Fisher,  of  Bridge 
Street,  Bath  " ;  there  was  at  the  time  in  Bridge 
Street  a  Thomas  Fisher,  married,  and  his  son 
Henry  Tom  Fisher,  unmarried  and  "often  at 
his  father's  house  " ;  the  legatee  having  married 
the  latter,  evidence  of  the  testator's  intention 


was  admitted  as  for  an  ambignity,  because 
''there  appear  to  be  practically  two  Thomas 
Fishers  living  in  Bridge  Street ") ;  United 
States:  1682,  Chambers  v.  Watson,  60  la.  339, 
14  N.  W.  336  (devise  of  "  60  acres,  8e  25,  toon  7  ; 
40  acres,  se  24,  toon  6,"  not  naming  any  range ; 
the  testator's  declarations  at  the  time  of  execu- 
tion, admitted);  1864,  Bodman  o.  American 
Tract  Society,  9  All.  447  (bequest  to  "the 
American  Tract  Societv";  there  being  two 
societies  of  that  name,  the  testator's  intention, 
as  proved  by  the  draftsman,  was  admitted); 
1895,  Schlottman  v.  Hoffman,  73  ^iss.  188,  18 
So.  893  (figures  in  a  will  which  might  mean 
$5.00  or  f500,  allowed  to  be  explained  by  the 
testatrix'  instructions);  1879,  Bartlett  v.  Rem- 
ington, 59  N.  H.  364  (bequest  "in  trast  for 
Siuuh,"  shown  to  be  intended  for  Sarah  Sturoc) ; 
1880,  Tilton  v.  American  Bible  Society,  60  id, 
377  (bequest  to  "the  Bible  Societv'  ;  claims 
being  made  by  the  New  Hampshire  Bible  Society 
and  the  American  Bible  Society,  it  was  treated 
as  a  latent  ambiguity). 

*  Not  all  of  these  rulings  distinctly  declare 
declarations  of  intention  admissible;  a  clear 
appreciation  of  the  distinction  between  "  inten- 
tion," or  meaning,  and  declarations  of  intention, 
is  indeed  of  ten  wanting :  1893.  Hallidy  v.  Hess, 
147  111.  588,  35  N.  E.  380  (deed  describing  land 
by  bounds,  and  terming  it  *'  section  8  " ;  there 
being  in  the  connty  several  sections  8  in  the 
various  townships,  "parol  evidence"  was  ad- 
mitted) ;  1894,  'FewksDury  v.  Howard,  138  Ind. 
105,  37  N.  £.  355  (deed  describing  land  as  the 
S.  E.  i  of  S.  36,  T.  25,  R.  1 1,  without  connty  or 
State  mentioned ;  parol  evidence  admitted) ; 
1854,  Sargent  v.  Adams,  3  Gray  72,  79  (lease  of 
"  the  Adams  House  " ;  issue  whether  it  passed 
the  five  stores  in  the  building  so  known ;  held, 
a  latent  ambiguity,  upon  which  the  intention 
of  the  parties  could  be  resorted  to) ;  1897, 
Illinois  C.  R.  Co.  v.  Le  Blanc,  74  Miss.  650,  21 
So.  760  ("  fractional  38  acres  in  said  S.  E.  i  of 
N.  E.  1,  assessed  to  J.  J.  Carter  " ;  other  deeds, 
etc.,  admitted  to  identify  the  section,  township, 
and  range  in  which  Carter  owned  38  acres); 
1898,  Ladnier  v.  Ladnier,  75  id.  777,  23  So.  430 
(deed  omitting  State  and  connty  of  land  in 
description ;  extrinsic  facts  admitted).  The 
following  case  is  therefore  erroneous:  1901, 
Mudd  V.  DiUon,  166  Mo.  110,  65  S.  W.  973 
(deed  of  "  80  acres  of  the  E.  \  of  the  N.  E.  of 
Sec.  13,"  not  mentioning  any  township  or 
range ;  held,  a  patent  ambiguity,  void  for  uncer- 
tainty, and  not  aidable  by  parol ;  the  opinion  is 
apparently  ignorant  of  the  principle  applicable). 
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whatever  could  be  consulted  (arUe,  §  2470).  When  he  allowed,  in  case  of 
equivocation,  an  averment  (i.  e.  extrinsic  proof)  of  "intention,"  he  was 
plainly  using  this  word  as  signifying  "meaning"  or  "sense,"  and  not  as 
specifically  confined  to  "declarations  of  intention."  Nevertheless,  as  the 
scope  of  interpretation  expanded,  and  the  use  of  words  changed,  his  exposi- 
tion came  to  fit  in  well  enough  with  the  modern  exception  to  the  exception 
against  declarations  of  intention.  It  has  thus  served  as  a  frequent  author- 
ity; and  though  it  has  rightly  been  termed  an  "unprofitable  subtlety,"* 
and  has  unnecessarily  confused  the  subject  with  artificial  distinctions,  its 
tenor  must  be  kept  in  mind,  as  explaining  much  in  modem  opinions: 

Circa  1597,  Sir  Francis  Bacon^  Maxims,  rule  XXV  (Works,  Spedding's  ed.,  1861,  vol. 
XIV,  p.  273)  :  *<  There  be  two  sorts  of  ambiguities  of  words ;  the  one  is  ambiguitas  patens 
and  the  other  is  arnbiguitas  latensi  Patens  is  that  which  appears  to  be  ambiguous  upon 
the  deed  or  instrument ;  latens  is  that  which  seemeth  certain  and  without  ambiguity  for 
anything  that  appeareth  upon  the  deed  or  instrument,  but  there  is  some  collateral  matter 
out  of  the  deed  that  breedeth  the  ambiguity.  Ambiguitas  patens  is  never  holpen  by  aver- 
ment, and  the  reason  is,  because  the  law  will  not  couple  and  mingle  matter  of  specialty 
which  is  of  the  higher  account,  with  matter  of  averment,  which  is  of  inferior  account  in 
law ;  for  that  were  to  make  all  deeds  hollow  and  subject  to  averments,  and  so,  in  effect,  that 
to  pass  without  deed,  which  the  law  appointeth  shall  not  pass  but  by  deed.  Therefore  if  a 
xnan  give  land  to  I.  D.  et  I.  S.  hoeredibtis,  and  do  not  limit  to  whether  of  their  heirs,  it  shall 
not  be  supplied  by  averment  to  whether  of  them  the  intention  was  the  inheritance  should 
be  limited.  .  .  .  But  if  it  be  ambiguitas  latens,  then  otherwise  it  is.  As  I  grant  my  manor 
of  S.  to  I.  F.  and  his  heirs,  here  appeareth  no  ambiguity  at  all  upon  the  deed ;  but  if  the 
truth  be  that  I  have  the  manors  both  of  South  S.  and  North  S.,  this  ambiguity  is  matter  in 
fact ;  and  therefore  it  shall  be  holpen  by  averment,  whether  of  them  it  was  that  the  par- 
ties intended  should  pass.  .  .  .  Another  sort  of  atnbiguitas  latens  is  correlative  unto  this  : 
for  this  ambiguity  spoken  of  before  is,  when  one  name  and  appellation  doth  denominate 
divers  things ;  and  the  second  is,  when  the  same  thing  is  called  by  divers  names.  As,  if 
I  give  lands  to  Qhrist-Church  in  Oxford,  and  the  name  of  the  corporation  is  Ecclesia 
Christi  in  Universitaie  Oxford,  this  shall  be  holpen  by  averment,  because  there  appears 
no  ambiguity  in  the  words :  for  the  variance  is  matter  in  fact.  But  the  averment  shall 
not  be  of  the  intention,  because  it  does  not  stand  with  the  words.  For  in  the  case  of 
equivocation  the  general  intent  includes  both  the  special,  and  therefore  stands  with  the 
words :  but  so  it  is  not  in  variance ;  and  therefore  the  averment  must  be  a  matter  that 
doth  induce  a  certainty,  and  not  of  intention ;  as  to  say  that  the  precinct  of  '  Oxford  *  and 
of  *  the  University  of  Oxford '  is  one  and  the  same,  and  not  to  say  that  the  intention  of 
the  parties  was  that  the  grant  should  be  to  Christ  Church  in  the  University  of  Oxford.'' 

§  2473.  Same :  Blanks  and  Latent  Ambiguities.  A  document  may  be  void 
for  intrinsic  indefiniteness  of  terms  (ante,  §  2407) ;  or  it  may  be,  though 
definite,  impossible  to  enforce  extrinsically,  because  there  are  no  objects  ex- 
isting upon  which  its  terms  can  operate.  These  are  simple  principles,  well 
established  in  their  sphere ;  but  in  concrete  application  both  of  them  require 
discrimination  from  the  foregoing  principle  concerning  equivocations. 

(1)  Is  a  blank  space  an  equivocation  ?  It  certainly  fits  two  or  more  ob- 
jects equally ;  and  where  it  represents  merely  an  insufl&cient  term  in  an  at- 

*  Thayer,  Preliminary  Treatise  on  Evidence,  424 ;  the  learned  author  examines  the  history  of 
Bacon's  maxim  at  pp.  425,  471. 
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t^mpt^  de^KTrptioo  tt  may  lie  tVAtfA  as  an  er^uiTocatii'^ii ;  bcqruae  the 

hag  fixed  nji*^>n  an  object,  hit  Lis  word^  do  not  carry  the  descnpci..Q  fur 

er»on;/?i,  ^/n  trie  otr.eT  h^nd,  wr^re  a  blank  space  represents  a  faEme  to 
UiitiCfi  a  tuhX  eipT*r«%'';'.n  of  will,  t;.e  arjt  U  incompl-te;  to  snpply  declarations 
r>f  intention  wonld  t^^e  t/>  ^t  up  a  rivil  will ;  there  can  be  no  interpretation, 
for  th^ffe  «  no'iiing  t/^#  in>;rpret.  It  th-iPrfcre  depends  on  tlie  partionlar 
(W'.^irfi(',ul  wheth-^r  a  blank  ^pace  is  an  eqi: vocation.* 

(2;  Wri';Te  the  wor  U  anl  phra»es  of  a  docusaeat  are  im  themselves  ii^U- 
Urrniri/ftir.€  Cas  wh^^re  a  devise  «  made  of  "one  of  my  seTen  houses "X  thrr«i  is 
a;(ain  a  ca^^  of  faibire  to  make  a  final  eipres-ion  of  will;  the  act«.-r  has 
f^«l^;d  Uf  UihVfi  hu  selection,  and  his  act  is  incomplete^  On  the  general 
principle  of  legal  act^  (anU,  §  2407),  the  document  is  (in  the  part  in  ques- 
tion; ineff^:ctive  and  void  for  uncertainty.  This  is  Lord  Bacon's  amhi^uita^ 
faUnn;^  it  cannot  be  interpreted,  for  there  is  nothing  to  interpret*  But 
the  UiTUiH  may  in  effect  indicate  a  final  expression  of  will  by  leaving  to  some 
other  p'jrAon  an  ekction  to  take  whichever  object  he  wishes, — as  in  a  devise  of 
*^  any  one  of  my  seven  hous^.-s  " ;  here  there  is  certainty  of  expression,  and  the 
a^.l  of  another  person  is  made  a  condition  precedent*    Where  the  words  are 


*  Fno-:  1741,  BaylM  v,  Attwner-Onend.  2 
Atk.  'i-'/J  {\mf{nf^t  **  Uf  the  ward  *A  Brea/i  .Street. 
MtroTfUui(  t/>  Mr.  —  bin  will";  **  parol  eridence 
tfi  the  interiti'/n  of  the  testator,  where  there  is 
onl/  a  blank/' exdna^^'l);  I7W,  Hont  v.  Hort, 
^  Prer-.  C.'h,  ail  /"  my  other  pictures  to  become 
the  \fT<»\r^,ny  fA  \Ay\j  " ;  L.  C.  Thnrlow  de- 
cline'l  to  "  Hupply  a  blank  by  parol  evidence  ") ; 
niKi,  PHre  p.  I'a((e,  4  Ve«.  Jr.  679  (^^eriuest  to 
"  VrwA  the  mm  of        Price";  declarations 

of  intent  Ut  ipve  fo  a  particalar  Price,  admitted ; 
''this  is  only  that  the  testator  did  not  know 
the  (yhri«ttian  name  ");  1877,  I>e  Konaz*  Goods, 
L.  li.  2  1'.  I).  ^0  (an  execQtor  named  as  '*  Per- 
ciral  fii  Bri((hton,  Km.,  the  father";  ap- 
pli«vl  t^y  Willi  Am  i'ercival  BoxaU,  who  answered 
tho  d"«wrintion)  ;  U.  S.:  1897.  Mantke  v.  Wil- 
lard.  \m  III.  275,  48  N.  K.  290  (lease  of  "lot 
No  —  in  tiimftnmif'n  salKiiviiiion  of  Whitingr's 
block  No.  fl";  the  identity  of  the  lot  provable 
by  (larol,  nince  "it  is  perfe<!tly  clear  from  the 
lease,  r^nixidifred  within  itself,  that  certain  par- 
ticular premiseN  hafl  been  selected  by  the  par- 
ties"): 1902,  Kngelthaler  v,  En^elthaler,  196 
id.  2.'m,  6.1  N.  K.  6^9  (the  will  devised  a  bome- 
stfiad  U}  the  toMtator's  wife  for  life,  and  forther 
deviMod  it  after  her  death  without  naminc  any 
porsofi ;  evidence  of  the  testator's  intention  to 
deviMi)  it  to  bin  son  F.  E.  was  excluded). 

The  following  carious  case,  which  seems  to 
brlont;  h(*ro,  Hhould  be  compared  with  the  cita- 
tioiiit  it)  §  2467,  ante :  1897,  Dennis  v.  Holsapple, 
liH  liirl.  2U7,  47  N.  K.  631  ("Whoever  shaU 
take  giux]  rnre  of  me,  and  maintain,  nurse,  clothe, 
luid  fiiriii*«h  me  [etc.]  , . .  dnring  the  time  of  my 
lifn  vet  when  I  shall  need  the  ftame,  shall  have 
all  of  my  pro|>erty,"  etc. ;  a  letter  of  the  testatrix 
to  II.,  ciiUinf^  her  to  come  and  care  for  the 
toNtiitrix  nnd  roferrinff  to  the  above  provision 
in  hor  will,  admitted  to  ahow  the  testatrix' 
ititontion). 


*  See  the  qnotation  ante^  |  2472.  This  is 
the  problem  satirized  in  Alexander  Pope's  Be> 
p'>rt  rif  the  Case  of  8tradlin|r  r.  Styles,  wberein 
It  apfieared  that  the  testator  had  bequeathed 
"  all  my  black  and  white  horses  "  and  the  qoes- 
tioQ  was  whether  his  six  pyed  horKs  passed 
(  Work«,  Elwin  k,  Conrthonse's  ed.,  X,  4-30  •. 

s  1802,  Doe  o.  Joinville,  3  East  172  (devise 
to  **  my  brother  and  sister's  famfly  " ;  held  void 
for  uncertaiutv)  ;  1901,  Hanna  v.  Palmer,  194 
111.  41,  61  N.  k.  1051  (deed  granting  a  part  of 
the  **  west  half  of  the  northest  quarter  .  .  .  con- 
taining one  acre  more  or  kas,**  held  void  for  nn- 
certainty)  ;  1896,  Wilkina  v.  Jones.  119  N.  C. 
95,  25  S.  E.  789  (description  of  land  in  a  deed, 
held  not  too  vague). 

So,  too,  a  case  of  apparent  equivocation  may, 
after  declarations  of  intention  are  considered, 
tnm  out  to  be  a  case  of  failure  to  make  a  definite 
choice ;  1833,  Richardson  v.  Watson,  4  B.  &  Ad. 
787  (deviiic  of  "  the  close  in  K.  aforesaid  now  in 
the  occupation  of  the  said  J.  W." ;  the  declara- 
tions of  intention  showed  that  the  testator  sup- 
posed that  he  had  bnt  one  snch  close,  but  in  fact 
tie  hnd  two ;  the  devise  held  void  for  uncertainty^ 
and  not  subject  to  election). 

So,  too,  the  terms  may  be  void  for  repug- 
nancy, or  one  repugnant  term  may  override 
the  other:  1839.  Sannderson  v.  Piper,  5  Bing. 
N.  C.  425  (a  bill  of  exchange  read  "two 
hundred' pounds/'  and  in  the  place  for  figures, 
**  £245  " ;  held,  as  against  the  acceptor,  that  his 
declarations  indicating  an  intention  to  accept 
for  £245  were  inadmissible,  on  the  theory  of 
patent  ambignity,  and  that  the  verdict  should 
be  for  £200 ;  Coltman,  J.,  diss.) ;  and  cases 
cited  pott^  §  2477,  note  8. 

*  Bacon,  Maxim  XXV  (in  a  part  of  the  paa« 
sage  not  quoted  tupra) ;  1900,  Rt  Cheadle,  8  Chi 
620. 
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on  the  face  of  the  document  not  final,  but  the  extrinsic  facts  happen  to  make 
them  certain  —  as  where  the  devise  is  to  "  one  of  the  children  of  A,"  and  A 
has  but  one  child  — ,  the  terms  would  seem  to  be  void  for  uncertainty, 
whether  the  devisor  knew  the  facts  or  not.^ 

(3)  Where  the  terms  of  the  document  are  definite,  but  the  extrinsic  facts 
make  them  impossible  of  execution— ^os  where  a  devise  is  of  "my  house  on 
Cedar  street/*  and  in  fact  the  testator  has  no  such  house  — ,  the  act  is  again 
void,  —  not  however  for  lack  of  finality  in  expression,  but  merely  for  impossi- 
bility of  enforcement.^ 

(4)  Where  the  terms  of  a  document  contain  an  erroneous  description,  and 
under  the  principle  of  falsa  derrumstratio  {post,  §  2476)  some  part  of  it  can 
be  ignored  as  non-essential,  the  remainder  may  still  become  too  vague  and 
thus  be  void  for  uncertainty,  on  the  principle  of  (2)  above ;  for  example,  where 
a  devise  is  made  of  "  the  house  No.  19  Cedar  street,"  and  there  is  no  house 
at  No.  19  Cedar  street,  but  only  at  No.  13  Cedar  street,  it  might  be  possible 
to  ignore  the  number  as  non-essential,  but  what  remains  would  then  be  too 
uncertain,  "  the  house  on  Cedar  street " ;  whereas  if  there  had  been  an  addi- 
tional term  of  description,  **  the  house  which  my  son  lives  in  at  No.  19  Cedar 
street,"  the  remainder,  ignoring  the  number,  would  have  been  sufl&ciently 
definite.^ 

§  2474.  Same:  (2)  Exception  for  Erroneous  Description.  Does  the  ex- 
ception for  equivocations  extend  also  to  misdescriptions  ?  For  example,  a 
devise  is  made  to  "  J.  S.,  eldest  son  of  R.  S.,"  and  there  are  two  persons,  each  of 
whom  fulfils  one  part  but  not  the  whole  of  the  description,  one  person  being 
the  eldest  son  of  R.  S.,  though  not  named  J.,  and  the  other  being  a  son  of 
R.  S.  and  named  J.,  but  not  the  eldest  son;  are  declarations  of  intention 
proper  to  consider  ?  There  are  among  the  earlier  rulings  some  which  can  be 
wrested  into  precedents  upon  thLs  point.^    But  the  attitude  towards  inter- 


•  Wijjfrara,  Extriiwic  Eridence,  §  79,  sug- 
f^ests  the  contrary  solation,  where  the  testator 
knows  the  facts ;  "  it  is  the  form  of  expression 
only,  not  the  intention,  which  is  ambi^ons." 
The  following  case  shows  the  distinction  be- 
tween this  and  equivocation:  1887,  Phelan  v, 
Slattery,  19  L.  R.  Ire.  177  (bequest  to  "my 
nephew,"  there  being  at  least  five  such  persons ; 
the  testator's  instructions  to  Iiis  solicitor,  ad- 
mitted, because  "  the  description  is  alike  appli- 
cable to  not  only  T.  D.  but  to  one  or  more  other 
nephews  "), 

•  1818,  Beaumont  v.  Field,  2  Chitty  275 
(deed  of  all  the  lauds  "  now  in  the  occupation 
of  tite  widow  K.  and  son  " ;  at  the  time  no  lands 
were  so  occupied,  the  widow  K.  having  been 
dead  two  years ;  held,  that  a  verdict  refusing  to 
enforce  the  deed  for  uncertainty  was  gofKl) ; 
1834,  King  p.  Badeley,  3  Myl.  &'K.  417  (devise 
over  in  case  ** certain  contingent  property" 
should  vest  in  his  children  ;  there  being  no  con> 
tingent  interests  in  the  children,  the  testator's 
declarations  of  his  meaning  were  excluded). 

T  Examples  of  this  axe  given  in  §§  2476, 
2477,  post. 


^  Bacon's  Maxim  (quoted  <xnU,  §  2472)  seems 
at  first  sight  to  deal  with  it,  in  the  concluding 
passage,  but  his  notion  is  really  a  distinct  one. 
Omitting  some  intervening  cases,  the  course  of 
rulings  in  the  half-century  before  Miller  v. 
Travers  was  as  follows:  1790,  Baugh  v.  Kead, 
1  Ves.  Jr.  256  (similar  to  Selwood  v.  Mildmay» 
tn/ra,  the  actual  stock  here  being  not  so  much 
as  described ;  per  L.  C.  Thurlow :  "  where  a  tes- 
tator uses  certain  words  which  prima  facie  give 
a  clear  account,  the  same  fact  that  enables  vou 
to  prove  that  there  is  a  latent  ambignity  enables 
you  to  prove  what  was  his  intention  )  ;  1 792, 
Delmore  v.  Robello,  1  Ves.  Jr.  412  (bequest  to 
"  all  the  children  of  his  two  sisters  Keyne  and 
Estrella " ;  before  the  date  of  the  will,  a  sister 
named  Reyne  had  become  a  nun  and  lived  at 
Genoa,  and  another  sister  Rebecca  living  at 
Leghorn,  with  Estrella,  had  children;  declara- 
tions of  intention  that  he  meant  to  provide  for 
the  children  of  his  sisters  at  Leghorn  were  ex- 
cluded, on  the  theory  that  this  was  not  a  latent 
ambi&ruity) ;  1796,  Thomas  v.  Thomas,  6  T.  R. 
671  (devise  "  to  my  granddaughter  Mary  Thomas 
of  LleechUoyd  in  Merther  parish  " ;  one  M.  T. 
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pretatica  ty  eitriiuii:  ciri^instaaoea  was  d^wn  to  the  end  of  the  1700s  so 
^ii^-iren:  from  :Le  m*>ieTn  ^tii -ie  i  ijU^,  §  2470 K and  the  mle  for  eqaiTocatioQS 
then  he  A  a  re  jk.cioa  ^J  the  r&^  of  the  law  so  different  from  its  present  cms 
rz  i^,  §  ^72),  thai  it  is  Lirily  p^-ssicle  to  biill  up  any  d«3i:rtrine  to^y 


fr.m  the  earL^r  rulinj^  However,  in  IS-*: 2,  in  the  ma.-h-coQsidered  case 
of  MUler  r.  Travers,  the  dx trine  waa  pUinly  laid  down  that  such  a  second 
eiceptivn  eiiiied: 

1%.V2,  Tw/ii  C.  J.,  in  3/L>v.  rTrr€r»,  S  Bi-g.  244:  •*  The  cms  io  which  this  coo- 
ftmction  '.Im.^  7»xu'/2#  r^riorvat  '/C-fn^  tdsrari.?-!*  f*-  ^•.^.Tw]  apc-Iies  will  be  found  to  range 
themselTes  iisto  iwo  ieparate  clibMes.  .  .  .  Ttk;  dia£  cU«  is*  wi^r^re  the  deaeripuoa  of  the 
ihin^  derived,  or  of  the  d^Tuee.  ia  ci's^  or  •mi  uie  face  of  ih-:  a  111 ;  b^t  upon  the  death  of  ihe 
testator  it  ia  foaad,  tnai  th'-r^  ar»  iDDre  than  oo«  e^:a:e  «>r  sabj^Tct-matter  (tf  device,  or 
more  than  or.e  prrvya  wh:»4ie  d«^crip:>a  foJ.3V3  oa:  and  fi^l^  tne  words  used  in  the  will. 
As  where  the  testator  derives  his  manor  of  I>ale,  and  at  his>  deaui  it  is  foand  that  he  has 
two  manors  of  that  name.  South  Dale  acd  Korth  Dale :  or  where  a  man  devises  to  his  son 
John,  and  he  has  two  sor^  of  that  name.  In  e^h  of  XJLese  cases  respecUTely  parol  evidence 
is  admissibie  to  show  which  manor  was  intended  to  pass  aiid  wLich  son  was  intended  to 
take.  The  other  class  of  ca'^es  is  that  in  which  the  drrsoription  contained  in  the  wi!l  of 
the  thing  intended  to  be  derised,  or  of  the  person  who  is  intended  to  take,  is  true  in  part^ 
bat  not  tme  in  every  particalar.  As  where  an  estate  is  devised  called  A.,  and  is  described 
as  in  the  occupation  of  B..  and  it  is  foan*!.  that  thoagh  there  is  an  estate  called  A.,  yet 
the  whole  is  not  in  B.'s  ooca[<ation ;  or  where  an  estate  is  derised  to  a  person  whose  sur- 
name or  Christian  name  is  mistaken  :  or  whose  description  is  imperfect  or  inaccurate :  in 
which  latter  clanS  of  cases  parol  evidence  is  admissible  to  show  what  estate  was  intended 
to  pass,  and  who  was  the  devisee  intended  to  take,  provided  there  is  snlficient  indication 
of  intention  appearing  on  the  face  of  the  will  to  justify  the  ]^>plication  of  the  evidence." 

Such  being  the  language  of  the  opinion  in  Miller  v.  Travers  —  a  mling  which 
appears  neither  then  nor  subsequently  to  have  met  with  anything  but  ap- 
proval — ,  it  was  a  singular  fate  which  led  to  the  repeal  of  the  second  part 
of  the  rule  by  the  citation  of  the  authority  of  the  very  case  itself.  An  eagle 
pierced  with  an  arrow  winged  by  its  own  pinion,  —  such  was  the  treatment  of 


was  in  fact  only  a  great  granddaaghter  and 
lived  in  another  parish,  and  one  Klinor  Evans, 
elsewhere  named  in  the  will,  was  a  grand- 
daughter and  lived  in  M.  parish;  thoiii^h  the 
devifu*  wan  ultimatelv  held  void  for  uncertuintv, 
yet  declarations  of  the  testator  were  admitted, 
ma^le  on  reading  the  will,  that  there  was  a  mis- 
take in  the  name  bat  there  was  no  need  to  rec- 
tify it,  as  the  place  of  al>ode  woold  snffice  to 
dfiM-rihe  the  devisee ;  the  jury  found  that  no  such 
miHtake  in  fact  had  been  msule) ;  1797,  Selwood 
V.  Mild  may,  3  Ves.  Jr.  306  (bequest  of  "part  of 
my  stock  in  the  4  per  cent,  annuities  of  the 
Bank  of  England " ;  the  testator  had  sold  his 
4  per  cents  and  at  the  time  of  execution  owned 
only  "  long  "  annuities ;  the  attorney's  testimony 
was  rec<aved  that  the  testator's  instructions  were 
bnK«'d  on  the  wording  of  a  former  will  executed 
lK;fore  wiling  the  4  per  cents);  1797,  Walpole 
V.  (/holmond«ley,  7  T.  R.  134,  145  (the  testator 
made  a  will  in  1752,  and  another  in  1756,  and  a 
third  by  codicil  in  1776;  in  the  third  he  con- 
iirniod  "  his  last  will  and  testament  dated  Nov. 


25,  1752  " ;  it  was  ofiFered  to  be  shown  by  the 
scrivener  of  the  third  will  that  upon  asking  for 
the  testator's  prior  will  the  testator  referred  him 
to  M.,  who  produced  that  of  1752 ;  that  the 
codicil  of  1776  was  then  drafted  by  the  scrivener 
in  the  belief  that  the  will  of  1752  was  the  last 
one,  and  that  the  recital  of  its  date  was  not  read 
over  to  the  testator,  etc.,  etc ;  this  was  excluded, 
on  the  ground  that  there  was  no  latent  ambi- 
guity);  1815,  Stockdale  r.  Bushby,  19  Ves.  Jr. 
381  (liequest  to  "my  namesake  Tfiomas  S.,  the 
second  sou  of  my  brother  J.  S.,  over  and  above 
his  equal  share  with  his  brothers,  1000  /." ;  there 
was  no  son  Thomas,  but  the  secoud  son  was 
William,  and  was  given  the  legacy ;  the  testa- 
tor's declarations  of  intention  to  give  the  sec- 
ond son  1000/.  more  than  the  others  being 
admitted);  1821,  Still  v.  Hoste,  6  Madd.  192 
(bequest  to  "  Sophia  Still,  daughter  of  P.  S." ; 
there  were  two  daughters,  neither  of  them  named 
Sophia;  the  scriveners  testimony  to  the  testa- 
tor's instructions  and  a  mistake  in  copying  theok 
was  admitted). 
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Miller  v.  Travers  in  the  closely  ensuing  case  of  Doe  v.  Hiscocks.^  The  latter 
ruling  rested,  of  course,  on  some  misconception  of  the  former  one,  —  though 
how  this  could  arise  is  incomprehensible.  Doe  v.  Hiscocks  was  thereafter 
followed  almost  implicitly,^  and  may  be  said  to  represent  the  law  of  England 
to-day;*  though  some  judges  have  expressed  their  dissatisfaction  with  the 
result.^  In  the  United  States,  the  question  has  seldom  been  raised,  and  no 
distinct  rule  can  be  predicated,®  —  chiefly  because  of  the  frequent  ignoring 
of  the  distinction  between  "intention"  or  meaning,  as  a  general  canon  of 
interpretation,  and  "declarations  of  intention"  as  a  specific  subject  of 
exception. 

That  the  principle  of  the  exception  should  include  this  class  of  cases  can 
hardly  be  doubted.  The  description  applies  in  part  only  to  each  object,  and 
yet  one  of  the  two  (or  more)  is  obviously  signified ;  there  is  no  danger  in  re- 
ceiving declarations  of  intention,  because  the  precise  words  of  the  document 
cannot  be  literally  applied  in  any  event,  and  there  is  thus  no  competition  be- 
tween the  words  and  the  extrinsic  utterance  ;  it  is  simply  a  question  which 
words  shall  be  ignored  as  the  un-essential  part  of  the  description : 

facts  are  stated  post,  §  2477 ;  declarations  of  in- 
tention were  conceded  by  aJ]  the  judges  to  be 
inadmissible,  on  the  authority  of  Doe  v.  His- 
cocks, Bemasconi  v.  Atkinson,  and  Drake  t;. 
Drake,  though  Lord  Selbome  added,  *'  why  the 
law  should  be  so,  .  .  .  when  evidence  of  the 
same  kind  is  admitted  in  what  Lord  Bacon  de- 
scribes aa  cases  of  equivocation,  I  am  not  sure 
that  I  dearly  understand  "). 

*  1894,  Chappeirs  Goods,  Prob.  98  ("decla- 
rations  of  the  testator  .  .  .  are  probably  not 
admissible  "). 

B  1874,  Lord  Selborne,  in  Drake  v.  Drake, 
supra;  1877,  Hannen,  J.,  in  De  Rosaz*  Goods, 
L.  R.  2  P.  D.  66,  71. 

•  1887,  Decker  v.  Decker,  121  m.  341,  12 
N.  E.  750  (quoting  with  approval  the  above  lan- 

fnage  of  Tindal,  C.  J.);  1889,  Ehrman  v.  Hos- 
ins,  57  Miss.  192  (devise  of  **  property  deeded 
to  B.  by  Knox/'  with  a  description  of  bounds, 
etc.,  and  afterwards  a  devise  of  the  testator's 
"  present  home  by  this  will  devised  " ;  the  former 
description  in  one  point,  and  the  phrase  **  pres- 
ent home,"  applied  to  a  lot  deeded  by  one  French, 
the  home  bemg  partly  on  each,  and  the  testator 
living  in  the  part  on  the  F.  lot ;  declarations  of 
intention  were  excluded) ;  1897,  Gordon  v.  Bur- 
ns, 141  Mo.  602,  48  S.  W.  642  (bequest  to  '•  Lucy 
May  Gordon,  granddaughter";  there  was  a 
granddaughter  Mary  Jane  Gordon  ;  evidence  re- 
ceived of  a  conversation  between  the  testatrix 
and  the  scrivener  in  which  the  former  insisted 
that  a  granddaughter  named  May  was  intended) ; 
1902,  Willard  v.  Darrah,  168  id.  660,  68  S.  W. 
1023  (quoted  supra);  1899,  Van  Nostrand  t;. 
Board,  59  N.  J.  Kq.  19,  44  Atl.  472  ^be<^uest  to 
"the  Domestic  Missionary  Society,  given  to 
the  "Board  of  Domestic  Missions  of  the  Re- 
formed Church  in  America,"  on  consideration 
of  testator's  membership  in  that  church,  his 
habitual  use  of  "  the  Domestic  Missionanr  Soci« 
ety"  in  referring  to  that  Board,  and  his  ex« 
pressed  intent;  treated  as  an  equiyocation). 


*  1839,  Doe  i;.  Hiscocks,  5  M.  &  W.  363  (de- 
vise to  '*  mygrandson  John  H.,  eldest  son  of  the 
said  John  ul" ;  in  fact,  there  were  two  sons, 
Simon,  the  oldest  by  a  first  marriage,  and  John, 
the  oldest  by  a  second  marriage  ;  held  that  this 
was  not  an  equivocation,  but  a  misdescription, 
since  J.  fulfilled  the  name  but  not  the  relation- 
ship, and  S.  vice  versa,  and  that  the  testator's 
instructions  and  declarations  were  not  admissi- 
ble ;  several  cases  being  cited  as  concededly  op- 
posed to  this  view,  it  was  added  that "  these  cases 
seem  to  us  at  variance  with  the  decision  in  Miller 
V,  Travers,  which  is  a  decision  entitled  to  great 
weight/'  and  "we  are  prepared  on  this  point, 
the  point  in  judgment  in  Miller  v,  Travers,  to 
adhere  to  the  authority  of  that  case").  The 
facts  excluded  in  Miller  v.  Travers  have  been 
already  noted  {ante,  §  2471,  n.  6).  The  error  in 
Doe  17.  Hiscocks  consisted  in  not  perceiving  that 
the  facts  excluded  in  Miller  v.  Travers  had  been 
there  ofiFered  for  a  very  different  purpose  from 
that  of  the  facts  offered  in  Doe  v.  Hiscocks ;  the 
opinion  excluding  the  facts  in  Miller  v.  Travers 
expressly  sanctioned  the  purpose  sought  by  the 
o^r  in  Doe  u.  Hiscocks. 

*  1846,  Lindgren  v.  Lindgren,  9  Beav.  358 
(similar  to  Selwood  v.  M ild  may,  .<fu;>ra,  n.  1 ;  the 
latter  held  not  to  have  been  overruled  by  Miller 
V.  Travers  or  Doe  v.  Hiscocks) ;  1853,  Bernasconi 
V.  Atkinson,  10  Hare  345  (devise  to  "  my  first 
cousin  Vincent  B.,  the  son  of  my  late  uncle  Feter 
B.'* ;  there  existed  a  George  Vincent  B.,  son  of 
another  uncle  Joseph  B.,  and  a  Frederick  B., 
son  of  the  unde  Peter  B. ;  the  former  visited  the 
testator,  but  the  latter  did  not ;  the  Court  con- 
sidered the  circumstances  and  habits  of  the 
persons,  to  ascertain  the  essential  part  of  the 
description,  but  would  not  consider  aeclarations 
of  intent;  following  Doe  v.  Hiscocks);  I860, 
Drake  v.  Drake,  8  H.  L.  C.  172  (a  description 
fitting  two  persons,  each  in  part  only ;  the  tes- 
tator^ instructions  to  the  draftsman,  excluded) ; 
1874,  Charter  v.  Charter,  L.  R.  7  H.  L.  364  (the 
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1902,  Brace,  P.  J.,  in  Willard  ▼.  Darrah,  168  Mo.  660,  68  S.  W.  1023  (the  dense  wu  to 
'*  my  well-beloved  nephews  J.  and  W.  W/' ;  the  testator  had  two  grandnephews  so  named 
and  also  two  grandsons  so  named,  the  latter  being  his  intimates  and  the  former  being 
personally  unknown  to  him ;  evidence  of  his  repeated  declarations  that  he  had  bought  this 
land  for  them  and  that  he  had  instructed  the  scrivener  in  their  favor  was  admitted). 
''  The  devise  is  '  to  my  well-beloved  nephews  John  and  William  Willard ' ;  and  it  is  foimd 
from  the  indirect  parol  evidence  that  there  are  two  sets  of  brothers,  each  named  John  and 
William  Willard,  —  the  plaintiff  and  his  brother,  *  well-beloved '  grandsons  of  the  testator, 
and  two  grandnephews,  not  *  well  beloved '  of  him,  and  having  no  legal  or  moral  claim 
on  his  bounty.  As  to  each  of  these  sets  of  brothers  the  description  contained  in  the  will 
is  partly  correct  and  partly  incorrect.  It  is  correct  as  to  the  Christian  and  sornames  of 
each  set.  It  is  correct  as  to  neither  in  the  superadded  description  of  relationship  to  the 
testator,  as  the  word  <*  nephew,"  iimplieiter,  cannot  be  held  to  include  grandnephews 
and  the  inapplicability  in  this  case  is  re-enforoed  by  the  word  '  beloved '  prefixed  thereto. 
So  that  the  description  in  the  will,  when  it  comes  to  be  applied  to  those  only  who 
can  possibly  have  been  intended,  is  just  as  equivocal  in  point  of  fact  as  if  these  ad- 
ditional words  of  description  had  been  omitted,  as  in  the  first  case  supposed.  The  de- 
scription of  the  persons  is  partly  correct  and  partly  incorrect,  leaving  something  equivocal. 
The  description  does  not  apply  precisely  to  either  of  these  two  sets  of  brothers,  but  it  is 
morally  and  legally  certain  that  it  was  intended  to  apply  to  one  or  the  other,  thus  bringing 
the  case  within  the  rule  established  by  the  second  class  of  cases,  in  which  direct  or  extrin- 
sic parol  evidence,  including  expressions  of  intention,  is  admissible.  Such  evidence  was 
therefore  admissible  in  this  case,  in  order  to  solve  a  latent  ambiguity  produced  by  extrin- 
sic evidence  in  the  application  of  the  terms  of  the  will  to  the  objects  of  the  testator's 
bounty,  to  prevent  the  fourth  clause  of  the  will  from  perishing,  and  obviate  a  partial  intes- 
tacy of  the  testator.  Its  effect  is  not  to  establish  an  intention  different  in  essence  from  that 
expressed  in  the  will,  but  to  let  in  light  by  which  that  intention,  rendered  obscure  by  out- 
side circumstances,  maybe  more  clearly  discerned,  and  the  will  of  the  testator,  in  its  entire 
scope,  effectuated  according  to  his  true  intent  and  meaning." 

§  2475.  Same  :  (3)  Ezoeption  for  '^Rebnttiiig  an  Equity**  (Legacies,  Advance- 
ments, and  Diflinheritanoe).  Wherever  in  the  interpretation  of  a  will,  a  certain 
term  or  legal  effect  is  implied  by  a  general  rule  of  law  (and  not  as  a  matter 
of  inference  from  the  specific  words  or  phrases  of  a  particular  will),  the 
source  of  such  an  implication  is  something  external  to  the  will ;  therefore 
the  reason  for  excluding  declarations  of  intention  (ante,  §  2471)  —  namely, 
their  rivalry  with  the  words  of  the  will,  and  the  risk  of  their  abuse  —  falls 
away,  and  the  declarations  may  be  considered.  For  example,  when  a  testator 
names  an  executor,  the  rule  of  presumption,  that  the  residue  of  personalty  is 
hj  implication  bequeathed  to  him,  is  a  general  and  artificial  rule  independent 
of  the  particular  wilL  So,  too,  the  counter-presumption  that  a  specific  legacy 
to  the  executor  negatives  the  implication  of  a  bequest  of  the  residue.  Hence, 
if  the  rule  is  to  be  merely  a  presumption  —  i.  e,  if  a  contrary  intent  may  be 
established  — ,  the  ascertainment  of  the  actual  intent  may  include  all  useful 
data,  including  the  testator's  circumstances  and  declarations : 

1821,  Plumer,  V.  C,  in  Hurst  v.  Beach,  5  Madd.  351:  "  Where  the  Court  raises  the 
presumption  against  the  intention  of  a  double  gift,  by  reason  that  the  sums  and  the  motive 
are  the  same  in  both  instruments,  it  will  receive  evidence  that  the  testator  actually  in- 
tended the  double  gift  he  has  expressed ;  in  like  manner,  evidence  is  received  to  repel  the 
presumption  raised  against  tbe  executor's  title  to  the  residue  from  the  circumstance  of  a 

S510 


112400-2478]   INTEBPBETATION;  STATEUENTS  OF  INTENTIOK    §2476 


legacy  given  to  him;  and  to  repel  the  presomption  that  a  portion  [for  a  child]  is  satisfied 
by  a  legacy.'' 

Accordingly  such  has  long  been  the  practice  in  dealing  with  the  artificial 

rules  as  to  a  bequest  of  the  residue  to  an  executor,^  a  gift  of  advancement  to 

a  child  ^  or  a  husband,'  and  is  capable  of  application  to  any  general  and  arti- 

ficial  rule  of  inference  as  distinguished  from  a  specific  inference  founded  on  a 

particular  document^ 

In  more  recent  times  an  analogous  situation  has  come  to  be  presented 

under  that  class  of  statutes  which  requires  that  a  child's  intestate  share  be 
distributed  to  him,  in  spite  of  a  testamentary  disposal  to  other  persons,  unless 
it  is  made  to  appear  that  the  child  was  *'  intentionally  omitted  *'  from  tJie  will. 
Here  the  rule  of  the  statute  is  again  merely  one  of  presumption,  artificially 
raised  for  all  wills^  independently  of  a  particular  document,  and  corre- 
sponding precisely  (though  reversely  in  tenor)  to  the  rule  which  took  the 
residue  from  the  next  of  kin  and  gave  it  to  the  executor,  unless  a  contrary 
intent  appeared.  Hence,  unless  the  statute  expressly  requires  the  intent  to 
be  ascertained  from  the  will  alone,^  the  testator's  declarations  may  be  con- 
sidered with  the  other  data.® 

§  2476.  Falaa  Demonstratio  non  nocet ;  Oeneral  Principle.  It  is  not  neces- 
sary, and  it  is  not  humanly  possible,  for  the  symbols  of  description,  which  we 
call  words,  to  describe  in  every  detail  the  objects  designated  by  the  symbols. 
The  notion  that  a  description  is  a  complete  enumeration  is  an  instinctive  fal- 
lacy which  must  be  got  rid  of  before  interpretation  can  be  properly  attempted 
{ante,  §  2458).  For  example,  a  devise  of  "  the  house  owned  by  me  at  No.  19 
Cedar  Street,  Millville,  Massachusetts,"  is  obviously  a  mere  shorthand  indi- 
cation of  some  simple  but  essential  attributes  of  the  house.  How  many 
stories,  rooms,  doors,  windows,  closets,  has  it  ?  What  is  the  color  of  paper 
on  the  respective  walls,  the  kind  of  wood  in  the  floors,  the  number  of  steps 
on  each  stair-flight,  the  pattern  of  the  window  frames  ?    These  and  a  hundred 


^  1723,  Rachfield  v.  Careless,  2  P.  Wms.  158 ; 
1734,  firown  v,  Selwin,  Cas.  t.  Talbot,  242 ;  1791, 
Kourse  i;.  Finch,  2  Ves.  Sr.  344, 357 ;  1 794,  Clen- 
nell  V.  I^wthwhite,  2  Yes.  Jr.  465,  644.  The 
earlier  doctrine  aboat  executors  was  changed  by 
St.  1  W.  IV,  c.  40.  Compare  the  following: 
1816,  Langham  v.  Sanford,  2  Meriv.  6;  1891, 
Re  Applebee.  3  Ch.  422,  428. 

*  1790,  Ellison  v,  Cookson,  2  Ves.  Sr.  100, 
107 ;  1897,  Finch  v,  Garrett,  102  la.  381,  71 
N.  W.  429;  1894,  Palmer  v.  Cnlbertson,  143 
N.  Y.  213,  38  N.  E.  199. 

»  1790,  Clinton  o.  Hooper,  2  Ves.  Sr.  173, 
181. 

^  Compare  the  following:  1897,  Wentworth 
V.  Read,  166  111.  139,  46  N.  E.  777  (intent  to 
charge  legacies  on  realty;  no  extrinsic  decla- 
rations admissible) ;  1898,  Ingentoll  v.  Hopkins, 
170  Mass.  401,  49  N.  E.  623  (will  in  contemplar 
tion  of  maiTiage;  extrinsic  facts  excladed;  St. 
1892,  c  118,  constrned). 

*  As  in  Michigan :  1898,  Carpenter  v.  Snow, 
117  Mich.  480,  76  N.  W.  78. 

*  1897,  Hawhe  v.  R.  Co.,  165  111.  561,  46  N.  £. 


240;  1899,  Bb  O'Connor,  21  R.  L  465,  44  AtL 
591 ;  1889,  Conlam  v.  Doull,  133  U.  S.  216, 231, 
10  Sap.  253  ("Since  under  the  statute  that  evi- 
dence opens  np  a  question  as  to  the  testator's 
intention  which  but  for  the  statute  could  not 
have  arisen,  and  which  by  the  statute  is  not  re- 
quired  to  be  determined  by  the  will,  we  cannot 
perceive  why  the  disposal  of  it  should  be  so  lim- 
ited " ;  applying  the  Colorado  statute,  and  exam- 
ining prior  cases);  1896,  Atwood*s  Estate,  14 
Utah  1,  45  Pac.  1036.  Contra:  1895,  Re  Sal- 
mon's Estate.  107  Cal.  614,  40  Pac.  1030. 

Distinguish  the  following  question,  arising 
under  such  a  statute :  1 898,  Cnllaghan's  Estate, 
119  Cal.  571,  51  Pac.  860  (will  leaving  property 
in  A.  to  grandchildren ;  the  Code,  §  1307,  would 
allow  them  to  have  an  equal  share  if  in  the  will 
the  testator  had  "  omitted  to  provide  "  for  them ; 
to  show  that  they  had  in  effect  been  omitted,  evi- 
dence that  the  testatrix  did  not  own  or  claim 
any  property  in  A.  at  the  time  of  making  the 
will,  excluded,  because  there  was  an  express 
provision). 
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other  details  would  go  to  fill  out  the  description.  Without  them,  it  is  imper* 
feet,  in  an  absolute  sense.  Yet  no  one  would  insist  that  the  devise  was  void 
for  uncertainty,  for  lack  of  the  addition  of  these  details.  Why  ?  Because 
the  features  mentioned  do  happen  to  suffice  to  fulfil  the  purpose  of  interpre- 
tation, namely,  to  enable  us  to  find  the  object  designated^  and  to  select  it  with 
f ai^  certainty  from  others.  Certainty,  in  other  words,  is  a  relative  term ;  it 
signifies  that  the  few  terms  employed  are  the  essential  ones  for  the  purpose. 
Had  they  not  been  in  themselves  sufficient,  we  might  even  have  looked  at 
extrinsic  declarations  of  intention  (ante,  §  2472). 

Conversely,  then,  an  excessive  description  is  not  inherently  fatal,  if  the 
essential  terms  of  it  can  be  ascertained.  A  devise  of  "  my  yellow  house  at  No. 
19  Cedar  Street"  may  lead  us  to  a  white  house  at  that  place ;  and  if  we  can 
surely  believe,  under  all  the  circumstances,  that  the  street  number  of  the 
house,  not  the  color  of  the  paint,  is  the  essential  term,  we  are  to  apply  the 
devise  to  that  house.  Just  as  we  found  that  the  omitted  terms  were  not 
essential  to  applying  the  description,  so  we  may  find  that  some  of  the  inserted 
terms  are  not  essential  Each  description  of  a  single  object  must  be  conceived 
of  as  a  single  utterance,  —  just  as  one  cipher  cable  word  may  represent  a 
message  of  forty  words.  We  are  doing  it  no  violence  by  ignoring  the  non- 
essential terms ;  for  neither  the  omission  nor  the  insertion  of  non-essential 
terms  alters  its  essence  as  a  whole.  By  conceiving  clearly  the  singleness  of 
each  description  as  a  symbol  of  a  single  object,  we  appreciate  that  the  imper- 
fections of  either  omission  or  insertion  do  not  destroy  its  character  as  a  single 
effort  at  the  designation  of  a  single  object  And  so  we  come  to  the  maxim 
Falsa  demonstratio  non  noeet. 

The  practical  problem  in  a  particular  case  of  course  is  to  ascertain  which 
specific  term  is  the  essential  one.  But  the  important  point  of  principle  is 
that  the  process  of  ascertaining  it,  and  then  of  ignoring  the  others  in  the  ap- 
plication of  the  description,  is  entirely  consistent  with  the  general  process  of 
interpretation.  Ever  since  the  time  of  Bacon  (to  go  no  further  back)  this  has 
been  understood  and  accepted : 

Circa  1597,  Sir  Francis  Bacon,  Maxims  of  the  Law,  XXIV  (Works,  Spedding's  ed.,  vol. 
XIV,  p.  267):  "  Prassentia  corporis  tollit  errorem  nominis,  et  Veritas  fuyminis  toUii  errorem  demon- 
strationis.  There  be  three  degrees  of  certainty,  —  presence ;  name ;  and  demonstration  or 
reference :  whereof  the  presence,  the  law  holdeth  of  greatest  dignity;  the  name,  in  the  seo- 
ond  degree ;  and  the  demonstration  or  reference,  in  the  lowest;  and  always  error  or  falsity 
in  the  less  worthy  shall  not  control  nor  frustrate  sufficient  certainty  and  verity  in  the  more 
worthy.  And  therefore  if  I  give  a  horse  to  I.  D.  being  present,  and  say  unto  him,  I.  S. 
take  this ;  this  is  a  good  gift,  notwithstanding  I  call  him  by  a  wrong  name ;  but  so  had 
it  not  been  if  I  had  delivered  the  horse  to  a  stranger  to  the  use  of  I.  S.  where  I  meant 
I.  D.  So  if  I  say  unto  I.  S.,  Here  I  give  you  my  ring  with  the  ruby,  and  deliver  it  with 
my  hand,  and  the  ring  bear  a  diamond  and  no  ruby ;  this  is  a  good  gift  notwithstanding 
I  named  it  amiss.  .  .  .  Now,  for  the  second  part  of  this  rule,  touching  the  name  and  the 
reference;  for  the  explaining  thereof  it  must  be  noted  what  things  sound  in  name  or  in 
demonstration,  and  what  things  sound  in  demonstration  or  addition;  as  first,  in  lands  the 
greatest  certainty  is,  where  the  land  hath  a  proper  name  and  cognizance ;  as, '  the  manor 
of  Dale,'  <  Grandfield,'  etc. :  the  next  is  equal  to  that,  when  the  land  is  set  forth   by 
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bounds  and  abuttals,  as  *  a  close  of  pasture  abutting  on  the  east  part  upon  Emsden 
Wood,  on  the  south  upon,  etc.'  .  .  .  Therefore  if  I  grant  my  close  called  Dale,  in  the 
parish  of  Hurst,  in  the  county  of  Southampton ;  and  the  parish  likewise  extendeth  into 
the  county  of  Berkshire,  and  the  whole  close  of  Dale  lieth  in  the  county  of  Berkshire ; 
yet  because  the  parcel  is  specially  named,  the  falsity  of  the  addition  hurteth  not ;  and 
yet  this  addition  did  sound  in  name ;  but,  as  was  said,  it  was  less  worthy  than  a  proper 


name." 


1861,  Caton,  C.  J.,  in  Myers  v.  Ladd,  26  HI.  415, 417 :  "  If  I  give  a  bill  of  sale  of  my 
black  horses,  and  describe  them  as  being  now  in  my  bam,  I  shall  not  avoid  it  by  showing 
that  the  horses  were  in  the  pasture  or  on  the  road.  The  description  of  the  horses  being 
sufficient  to  enable  witnesses  acquainted  with  my  stock  to  identify  them,  the  locality 
specified  would  be  rejected  as  surplusage.  Nor  is  this  rule  confined  to  personal  property. 
It  is  equally  applicable  to  real  estate.  If  I  sell  an  estate,  and  describe  it  as  my  dwelling 
hoase  in  which  I  now  reside,  situate  in  the  city  of  Ottawa,  I  shall  not  avoid  the  deed  by 
showing  that  my  residence  was  outside  the  city  limits.  So  if  a  deed  describe  lands  by  its 
correct  numbers,  and  further  describe  it  as  being  situated  in  a  wrong  county,  the  latter  is 
rejected.  The  rule  is,  that  where  there  are  two  descriptions  in  a  deed,  the  one,  as  it 
were,  superadded  to  the  other,  and  one  description  being  complete  and  sufiicient  of  itself, 
and  the  other,  which  is  subordinate  and  superadded,  is  incorrect,  the  incorrect  description, 
or  feature  or  circumstance  of  the  description,  is  rejected  as  surplusage,  and  the  complete 
and  correct  description  is  allowed  to  stand  alone." 

In  applying  the  principle  there  is  no  inherent  diflSculty.  The  process  con- 
sists in  looking  at  all  the  circumstances  {ante,  §  2470)  that  can  throw  light  on 
the  sense  of  the  words  of  description  and  their  relative  essentiality  ;  and  the 
terms  thus  found  to  be  the  essential  ones  are  applied,  unless  they  are  too  un- 
certain {ante,  §  2473)  and  therefore  void.  But  the  superficial  bearing  of  other 
rules  has  tended  often  to  create  confusion,  and  to  obstruct  the  full  operation 
of  the  present  one : 

(1)  The  supposed  rule  2jgBi\xi&t  disturbing  a  ''plain  meaning  "  {ante,  §  2462). 
When  the  present  rule  is  to  be  applied,  a  part  of  the  description  being  found 
erroneous  but  non-essential,  three  situations  may  be  distinguished.  First, 
only  one  object  may  be  eligible  to  answer  the  description ;  this  is  the  com- 
mon case  (illustrated  above  by  Bacon's  examples),  about  which  no  difficulty 
can  arise.  Secondly,  two  or  more  objects  may  be  eligible,  the  description  be- 
ing in  one  part  imperfect  for  one,  in  another  part  for  the  other ;  this  is  a  fre- 
quent case,  and  the  rule  is  equally  well  settled.^  Thirdly,  two  or  more  objects 
may  be  eligible,  one  of  which  perfectly  answers  the  description,  the  others 
imperfectly  in  some  respects.  Now  in  this  situation  the  rule  against  dis- 
turbing a  plain  meaning  (if  such  a  rule  be  recognized)  will  of  course  oblige 
us  to  apply  the  description  to  the  first  object,  even  though  it  could  be  made 
to  appear  that  a  part  of  the  description  was  non-essential  and  that  the  essen- 
tial terms  of  it  were  actually  used  to  designate  one  of  the  other  objects.  So 
far,  then,  as  such  a  rule  is  recognized,  it  prevents  the  due  operation  of  the 
present  principle.^ 

(2)  The  rule  against  overthrowing  the  terms  of  a  document  by  reason  of  a 

^  The  only  question  here  is  whether  decla-  '  The  cases  are  collected  ante,  J  2462 ;   see 

rations  of  intention  may  be  considered:  ante,  especially  Tucker  v.  Seaman's  Aid  Society, 
§  2474.  Mass. 
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mistake  (ante,  §  2421),  or,  what  is  the  same  thing,  by  declarations  of  a  con- 
trary intention  (ante,  §  2471),  is  a  legitimate  one,  and  must  be  observed. 
Hence,  if  a  devise  is  of  "  my  white  house  at  No.  19  Cedar  Street,"  and  it  is 
proposed  to  show  that  the  word  "  white  "  was  by  mistake  inserted  for  "  green," 
this  proposal  must  be  rejected  as  improper.  Now,  in  many  of  the  instances 
of  this  sort,^  that  has  been  the  form  of  the  proposal,  and  the  Court's  necessary 
rejection  of  it  has  therefore  seemed  to  be  a  discountenancing  of  the  present 
principle  that  falsa  demanstratio  non  nocet.  By  approaching  the  problem 
from  the  wrong  point  of  view,  the  party  has  prevented  the  document  from 
being  rightly  dealt  with.  The  words  cannot  be  overthrown  from  within  (as 
it  were),  by  attacking  the  terms  of  the  document ;  but,  taking  them  as  they 
are,  they  can  be  interpreted  from  without,  and  the  imperfect  surplusage  of 
description  will  not  prevent  the  application  of  its  essential  terms.  Hence,  in 
such  cases  as  above,  if  the  attempt  is  made  to  interpret  the  description  by 
looking  at  the  testator's  circumstances,  and  if  the  circumstances  are  that  h« 
had  one  house  only  on  Cedar  Street,  that  it  was  numbered  19,  and  that  it 
was  in  former  days  painted  white,  we  may  then  be  willing  to  conclude  that 
the  color-term  in  the  description  is  entirely  subordinate  and  non-essential, 
and  that  the  now  green  house  at  No.  19  Cedar  Street  is  the  identical  object 
which  the  testator  was  attempting  to  describe  in  the  words  "  my  white  house 
at  No.  19  Cedar  Street."  Li  so  doing,  we  make  no  assumptions  whatever  as  to 
how  the  word  "  white  "  came  into  the  will,  whether  by  a  draftsman's  mis- 
take or  otherwise ;  we  merely  interpret  what  is  found  in  the  document,  and 
we  conclude  that  the  description  as  a  whole  was  used  of  a  particular  house. 
The  occasionally  improper  method  of  approaching  the  problem,  then,  explains 
most  of  the  rulings  in  which  the  present  principle  seems  to  be  inoperative. 

(3)  When,  in  applying  the  present  principle,  the  imperfect  surplusage  is 
ignored,  the  remainder  must  of  course  be  sufficiently  definite  to  be  capable  of 
application ;  else  it  would  be  void  for  uncertainty  (ante,  §  2473).  The  ques- 
tion, then,  often  arises  whether,  in  a  will,  a  tenn  may  he  implied  which  would 
be  necessary,  and  also  sufficient,  to  remove  that  uncertainty.  For  example, 
in  a  devise  of  "  a  four-story  house  at  No.  19  Cedar  Street,"  it  may  appear  that 
the  testator  owns  no  house  at  No.  19,  but  does  own  a  four-story  house  at  No. 
219  on  that  street;  assuming,  then,  that  the  house-number  is  non-essential, 
the  remaining  terms  are  "  a  four-story  house  on  Cedar  Street " ;  but  this  is 
obviously  by  its  vagueness  incapable  of  application.  Now  it  may  be  assumed 
that  the  testator  would  not  have  devised  a  house  not  owned  (or  believed  by 
him  to  be  owned)  by  himself  ;*  but  the  fact  remains  that  the  terms  of  a  will 
are  merely  "  a  "  four-story  house.  Is  there,  then,  any  stretch  of  reasoning  by 
which,  though  not  directly  inserting  the  words  "  owned  by  me,"  we  may  con- 
strue the  word  "  a  "  or  "  house  "  as  signifying  "one  of  mine,"  or  the  like  ?  This 
is  the  point  of  controversy  on  which  many  rulings  turn ;  and  the  general 

>  Particalarlj  in  Kurtz  v.  Hibner,  111.,  cited  Instit.  II,  20,  4 :  "  Non  solum  autem  testatoris 

Tpost,  §  2477.  vel  heredis  res,  sed  et  aliena  legari  potest ;  ita 

*  In  Roman  custom,  o^  the  contrary,  this  in-  ut  heres  cogatur  redimere  earn  et  prsestare,  Tel, 

direct  mode  of  gift  was  not  uncommon :  Just,  si  non  potest  redimere,  lestimationem  dare." 
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opinion  is  that  no  such  implication  is  permissible.  Such  rulings  however^ 
do  not  involve  any  doubt  of  the  principle  faha  deTnonstratio  non  nocet ;  they 
merely  decline  to  imply  into  the  will,  for  the  purpose  of  being  interpreted, 
words  which  are  not  there. 

§  2477.  Same  :  Applioation  to  Deeds  and  Wills,  {a)  In  its  application  to 
dtlds  of  land,  the  foregoing  principle  has  long  been  recognized  without  hesita- 
tion ;  and  numerous  presumptive  canons  of  interpretation  have  been  formed, 
as  to  the  prevalence  of  monuments  over  distances,  and  the  like,  for  those 
parts  of  a  description  which  deal  particularly  with  the  metes  and  bounds. 
The  principle  is  also  frequently  exemplified  in  other  kinds  of  descriptive 
terms.^  Probably  the  reason  why  there  has  not  here  been  the  confusion 
which  has  marked  some  of  the  testamentary  cases  is  that,  with  deeds,  no  one 
would  ordinarily  think  of  proposing  to  overturn  its  words  on  the  ground  of 
individual  mistake,  the  standard  necessarily  being  a  mutual  one  {anU,  §  2466) ; 
and  thus  the  problem  is  usually  approached  from  the  proper  point  of  view.^ 
The  principle  is  of  course  equally  applicable  to  contracts  ^  and  all  bilateral 
transactions. 


^  1898,  Cowen  v.  Trnefitt,  2  Gh.  551  (deed  of 
rooms  on  2d  floor  of  Nob.  13  and  14,  Old  Bond 
St.,  with  free  ingress  "  through  the  staircase  and 
passage  of  No.  13";  there  was  a  staircase  in 
No.  14  but  none  in  No.  13 ;  held  that  the  words 
"of  No.  13"  might  be  rejected  as /o/sa  demon- 
stration and  the  deed  made  effectual  by  the  only 
staircase) ;  1897,  Gordon  v.  KitreU,  —  Miss.  —  , 
21  So.  922  (an  assessment  of  "east  fractional 
section  12,  township  6,  range  6,  W,"  and  a  deed 
of  "lot  6,  McLeod's  sabdiTision,  west  side  of 
river,  section  12,  township  6,  range  6,  W"; 
identity  of  the  two  parcels  shown) ;  1844,  Hath- 
away V.  Power,  6  Hill  N.  Y.  453  (a  deed  of  "aU 
that  certain  tract  or  parcel  of  land  situate  in 
township  number  11  in  the  third  range  of  town- 
sliips,  ...  it  being  160  acres  of  land,  in  lot 
number  14,*'  held  to  convey  all  of  lot  14,  though 
it  contained  185  acres;  "the  number  of  acres 
.  .  .  can  only  be  regarded  as  an  attempted  desig- 
nation of  quantity  which  turns  out  to  be  erro- 
neous"); 1896.  Higdon  u.  Rice,  119  N.  C.  623, 
26  S.  E.  256  (example  of  erroneous  courses,  dis- 
tances, etc.,  applied) ;  1896,  Davidson  v.  Shuler's 
Heirs,  ib.  582,  26  S.  E.  340  (to  locate  a  chestnut- 
tree  comer,  evidence  of  the  one  actually  marked, 
admitted,  adthongh  the  description  "  a  chestnut, 
S.  E.  corner  of  6.  W.*s  lot"  hecame  erroneous, 
and  read  "N.  E.  comer,  etc.");  1900,  Wiseman 
V.  Green,  127  id.  288,  37  S.  E.  272  (Furches,  J. : 
"  The  deed  contains  the  followingcalls :  '  Begin- 
ning on  the  southeast  bank  of  xoe  river,  two 
rods  below  the  mill  house,  and  runs  west,  north, 
east,  and  south,  to  the  beginning,  so  as  to  include 
the  mill  and  site  and  two  acres  of  land,  it  being 
and  including  the  land  sold  as  the  excess  of  the 
homestead  of  A.  Wiseman.'  It  appears  from 
the  survey  and  the  evidence  in  the  case  that  the 
land  contained  in  the  calls  of  this  deed  does  not 
include  the  saw  mill,  nor  the  grist  mill,  nor  the 
mill  site.  But,  if  the  first  call  *  west '  is  reversed, 
and  read '  east,'  instead  of '  west,'  the  description 
in  the  deed,  *  beginning  on  the  southeast  bank  of 


the  Toe  river,  two  rods  below  the  mill  house,'  will 
include  both  the  saw  and  grist  mill  and  mill  site. 
.  .  .  It  seems  to  us  that  common  sense,  justice, 
law,  and  the  precedents  of  this  Court  sustain  the 
ruling  of  the  Court,  and  the  finding  of  the  jury 
that '  west '  was  a  mistake,  and  should  have  been 
written  'east.'  This  being  so,  the  Court  does 
not  change  the  deed,  but  only  puts  a  legal  con- 
struction upon  it,  which  creates  no  new  rights, 
nor  does  it  affect  the  rights  of  others") ;  1900, 
SiUiman  v.  Whitmer,  196  Pa.  363,  46  Atl.  489 
(deed  describing  land  erroneously  as  to  county, 
admitted) ;  1895,  Scates  v.  Henderson,  44  S.  C. 
548,  22  S.  E.  724  (where  the  fourth  side  of  a  lot 
was  said  to  be  bounded  by  a  lot  owned  by 
C.  H.  C,  and  this,  on  being  shown  incorrect, 
was  rejected,  and  a  lot  owned  by  K.  and  F. 
taken  as  boundary);  1858,  Fancher  v.  DeMon- 
tegre,  1  Head  40  (aeed-land  described  as  **  Grant 
No.  4795  to  J.  R." ;  that  the  grant  was  really 
No.  4794  to  T.  B.  E.,  held  immaterial,  the  land 
being  otherwise  sufficiently  identified);  1892, 
Rushton  V.  Hallett,  8  Utah  277,  30  Pac.  1014 
(deed  reserving  "  the  street  heretofore  deeded  to 
said  city";  a  street  had  been  laid  off  but  not 
deeded;  the  description  was  applied  to  that 
street,  the  error  being  "matter  of  description 
only"). 

For  cases  involving  the  use  of  an  erroneous 
surname  of  a  person,  see  ante,  §2465. 

*  The  following  case  illustrates  how  a  Court 
may  be  misled  in  this  way:  1899,  Donehoo  v. 
Johnson,  113  Ala.  126,  21  So.  70,  24  So.  888 
(deed;  described  by  a  line  "to  a  stake  at  the 
northwest  corner,"  etc. ;  the  fact  that  there  was 
a  stake  at  the  northeast  corner  but  none  at  the 
northwest  comer,  and  that  the  word  "north- 
west "  had  by  mistake  been  inserted  instead  of 
"northeast,"  excluded). 

s  1891,  New  York  Life  Ins.  Co.  v.  Aitkin, 
125  N.  Y.  661,  26  N.  E.  732  (D.  and  his  wife 
mortgaged  to  the  plaintiff ;  then  D.  conveyed  to 
G.,  who  covenanted  to  pay  the  mortgage;  then 
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artm^r*)  All  -.r.^T^  wa«  a  ii^:£ri«nt  f^riA^n^j  "m 

If'i^^l ;  for  in  'n.-*  I'^'SMe  »t  v*  *.n^  n^h^   f-i'  t  *-~ir 

in  '*f  »  writ';;  Ki'i.  Cr.arr.'/^riaine  r.  Iim^r, 
('ffp.  f 'ar  I2*i»  '-^J'^ .  i»>^  of  *•  t:.ft  n^.a^e  or  tftr.^T.f-zt 
mu*'T*'.\tt  W.  N.  dw^i,fttb,  cauui>i  T..e  Wn.:* 
hvran.  in  Old  rtre**t";  it  app*iared  tnat  W.  N. 
/icrripi#r/J  onlr  th*  *rntry  ar,^  inr**  rriOTrji,  wh.ie 
/^Ah*rT  fi'T^i'/TM  ftf-f-n^ifA  tr.ft  mmair.<lftr;  tr.#^  ifrvac 
ira«  h*'ld  t//  paM  lb*  *?ntir*i  hofw^-^ ;  I6.V>,  Bla^rne 
».  Ool'f,  dro.  Car.  447,  473  iflf-M.^  fA  a  hoa*e 
**  cTiWfA  X)\*i  C'>mer-Hoiijie,  in  Andorer,  in  the 
Uiunrhffl  B,  and  IL";  in  fa/t  the  comer-hoaae 
waA  n^it  in  M.'n  t^nnre.  bnt  the  a/ljoinin^  hoc»e 
wa* ;  h#:Jd,  that  the  comer-hoiw*  |>a>«ed ;  **  and 
the  a/idition  *in  ttn»tra  //./  althrxi(fh  it  be  not 
in  hi^  Uiuxm  and  w  a  mistake,  ret  it  is  bat 
unrfdiMaf^e,  atid  althoogh  false,  shall  not  vitiate 
the  lU-v'iMi "). 

•  172:1,  Beanmont  v.  Fell,  2  P.  Wms.  141 
(be<|n«'i«t  of  .VH)/,  to  "Catherine  Karulej"; 
(iertnide  Vardley  r-laiined  it,  and  the  fa^'t<)  were 
that  the  te^t^t^^r  ha/l  iiNiially  (billed  her  "(lattj" 
and  of  (tonriMi  won  Id  jirononnce  her  purname 
"  VarriWvv,"  th;tt  he  NfK>Ke  fut  low  that  the  draftm 
rnan  roiild  hardly  nnrlerHtand,  and  finally  that 
he  had  declared  that  he  would  do  well  for  her 
in  bin  will ;  the  MaHter  of  the  KoUs  declared 
that  thin  wonld  TUfi  have  l>eea  considered,  for  a 
deviMi  of  land,  but  beiiit^  a  chattel  Ijeauest 
*•  tnnkt'n  it  a  different  cam;,  even  "after  making 
the  ntatiite  of  fraiidM,  provided  there  \»  a  will  in 
writirijf ");  174'.i,  Door  w.  (ieary,  I  Ves.  Sr  255 
i)mtj\u^Hi  to  the  wif«  of  "X700  capital  East 
India  nUti'k  In  which  he  was  then  interested, 
tnfn»i-n>*tu\  of,  or  intitled  unto"  ;  he  had  no  Eaut 
India  Mtock,  but  had  in  his  name  £700  of  Bank 
slock  which  had  helori^od  to  the  wife;  L.  C. 
ilardwicki)  applied  the  becjuest  to  the  latter; 
"  why  is  this  a  Kr^iater  mistako  than  the  devise 
of  a  idack,  hayiii)^  only  a  white  horse,  where  the 
word  •  Idark  '  should  be  rejected?");  1784, 
Thtiinri'*  i».  Steward,  7  T.  U.  140,  note  (devise 
to  "  Thomas  'i'iiomas,  oldost  son  of  Thumas 
Thomas  of  (Miatham";  there  was  an  eldest  son 
't'hiinuiN,  dead  before  the  inakiiif;  of  the  will, 
and  a  sccund  son  Uichiird  :  tm  hearing  ovid(Mi(*o 
of  the  circumstanci^s  as  knowu  to  iho  tustutrix, 
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aiM  jer^i.ixai.rn'j  cx^r^i  Tr.tnKea^farm.  sitoaie 
w  •^i.a  laft  :Arj*a  *A  L»ar'>T  in  tee  ojciij  of 
I>*r:T.  n*,Tr  m  zztt  :cinii:a£:oa  of  A.  CIat  " :  two 
Of  r.i*  -tjisea  "Jt  Tro^racs-tarm  wi?re  d«iC  in  the 
o«'*"ip«it:«,n  '/f  daj.  -a:  were  h^l«i  i*-»  paas:  "  ir.e 
d'»f«*''S.Te  i»'*«*T'.i;:':-Q  of  the  ocvtipd:i"n  win  not 
al:»=;r  th*  'le^-je  "  :  l^is),  I)ije  r.  Ha:hvaite,  3 
B.  k  X.'i.  ^12  i^Ti-e  bj  -G.  H.  eMest  sun  of 
J.  U ,"  ani  in  •i'rfaalc,  etc..  to  *"  S.  IL  second 
tjn  o{  J.  H  ."  aci  in  defanlu  etc,  to  "J.  H. 
thirl  stjQ  of  J.  H.J"  and  in  default,  etc.,  to 
*•  C.  H.  }  '^:;zeat  son  of  J.  H "' ;  in  fact,  S.  H. 
was  the  crirl  ««>n.  and  J.  H.  was  the  second  son ; 
i^^ne  dinrnte*!  to  ascertain  whether  the  name  or 
the  relaiire  age  of  the  derisees  wa^  the  e»>ential 
part  of  the  description; ;  1844.  Newbolt  r.  l*ryce, 
14  >im.  3S4  ibeqaest  to  **  John  N.,  second  sou 
of  Her,  W.  S.  N.,  vicar  of  S.";  there  was  a 
W.  K.  X.,  ricar  of  S.,  and  he  had  three  sons, 
G.  I>.  N.,  R  U.  N.,  and  John  P.  N.,  the  last 
being  the  third :  the  bequest  was  given  to 
John  P.  X. ;  and  the  fact  of  the  testatrix' 
"  habit  of  calling  one  of  the  sons  by  the  name 
of  John"  was  held  admissible);  1&44,  Lee  r. 
Pain,  4  Hare  201.  249  (bequest  to  "the  three 
Blasters  of  the  late  Miss  J.  S.";  she  had  fonr 
sisters  surviving ;  Wigram,  V.  C,  held  that 
**  where  a  legacy  is  given  to  the  three  children 
of  A,  A  having  foor,  five,  or  any  larger  number 
of  children  at  the  date  of  the  will,  the  Court 
will  reject  the  word  *  three '  upon  the  presump- 
tion 01  mistake,  and  all  the  children  of  A  will 
be  entitled  ") ;  1853,  Bemasconi  v.  Atkinson,  10 
id.  345  (cited  ante,  §  2474);  1856,  The  Clergv 
Society,  2  K.  &  J.  615  (bequest  to  "  The  Clergy 
Society  ...  in  London  " ;  several  societies  con- 
sidered, bat  none  found  to  be  the  precise  prob- 
able objects  of  the  testatrix'  words ;  the  money 
therefore  distributed  by  the  Court  upon  its  own 
scheme  cy  pres) ;  1874,  Charter  v.  Charter,  L.  K. 
7  H.  L.  364  (appointment  of  "  my  son  Forster 
Charter,  as  the  executor,*'  and  devise  of  "all 
my  messuages "  to  him,  he  to  allow  mainte- 
nance to  the  testator's  wife  "as  long  as  they 
reside  together  in  the  same  house";  the  cir- 
cumstances were  that  an  elder* son,  William 
Forster  C,  and  a  younger  son,  Charles  C,  sur- 
vived, and  that  the  former  had  had  disputes 
with  his  father  and  lived  100  miles  awav,  and 
wa**  known  as  *'  William,"  while  the  latter  lived 
in  his  father's  house  on  intimate  terms;  the 
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a  few  jurisdictions,  more  or  less  apparent  confusion  of  precedents,  due  chiefly 
to  one  or  another  of  the  three  considerations  already  noted  {ante,  §  2476). 
In  particular,  the  case  of  Kurtz  v.  Hibner,  in  Illinois,  has  been  the  centre  of 
much  discussion,  and  serves  well  enough  to  illustrate  both  the  principle  and 
the  misunderstandings  about  it.^  On  the  whole,  a  sound  result  is  reached  in 
the  great  majority  of  rulings.^ 


probate  to  William  Fonter  having  been  r^ 
voked,  this  decree  was  suBtained  by-  an  evenlj 
divideid  vote,  one  half  of  the  law  lordH  appar- 
ently believing  that  the  term  of  description 
"resides  in  the  same  boose"  was  essential  and 
prevailed  over  the  name). 

*  1870,  Kurtz  v,  Hibner,  55  111.  514  (devise  to 
E.  of  the  ••  W.  i  of  the  S.  W.  J  of  Sect.  32,  T.  35, 
K.  10,  containing  80  acres,  and  to  J.  of  the 
«  S.  i  of  the  E.  i  of  the  S.  J  Sect.  31,  in  T.  35. 
H.  10,  containing  40  acres  " ;  the  circumstances 
were  excluded  that  the  testator  owned  no 
<80-acre  tract  in  S.  32,  but  did  own  such  in 
S.  33,  and  that  he  owned  a  40-acre  tract  in 
S.  32,  but  —  presumably  —  not  in  S.  31,  and 
that  £.  had  been  long  in  occupation  of  the 
SO'acre  tract  under  a  promise  to  devise  it,  and 
further  that  the  draftsman  of  the  will  had  by 
mistake  inserted  32  for  33,  and  31  for  32 ;  the 
Court's  ruling  was  clearly  right,  as  excluding 
declarations  of  intent  and  the  mistaken  drafting, 
on  the  principle  of  §§  2421,  2471,  ante;  and  the 
opinion  intigiates  that,  had  the  will  contained 
any  other  term  of  description  identifying  it,  as 
in  Riggs  V.  Myers,  Mo.,  "my  estate*'  or  the 
like,  the  case  could  have  been  treated  as  one  of 
misdescription  and  the  erroneous  term  omitted ; 
the  opinion  having  been  criticised  by  Redfield, 
C.  J.,  the  editor,  in  a  note  in  10  Am.  Law  Reg. 
n.  8.  93,  it  was  defended  by  Caton,  J.,  not  the 
writer  of  the  opinion,  in  ib.  353,  and  was  justi- 
fied expressly  on  the  above-named  noiuid,  that 
*'  if  in  this  case  the  word  '  my '  had  been  used, 
instead  of  'the,'  in  connection  with  the  descrip- 
tion, then  indeed  there  would  have  been  some- 
thing in  the  will  to  construe,  ...  an  additional 
description  by  which  the  Court  might  have 
determined  the  subject  of  the  devise  after  hav- 
ing eliminated '  32 ' ;  .  .  .  the  fundamental  error 
of  the  editor  consists  in  his  assuming  that  nec- 
essarily the  testator  designed  to  devise  land  to 
which  he  had  a  present  existing  title";  the 
ruling  in  Kurtz  v.  Hibner,  thus  explained,  there- 
fore stands  for  two  propositions,  (1)  that  if  a 
description  does  not  fit  any  object  exactly,  the 
circumstances  may  be  considered  and  any  part 
of  the  description  which  appears  erroneous  and 
unessential  may  be  ignorea ;  (2)  that,  in  settling 
Avhat  is  the  description  to  be  taken  for  this  pur- 

Eose.  the  words  "  being  my  property "  cannot 
e  read  into  the  will  by  implication ;  on  the 
first  point,  all  the  later  cases  m  Illinois,  except 
Apparently  Bishop  v.  Morgan,  are  in  accord ;  on 
the  second  point,  they  all  assume  the  same 
doctrine,  but  seem  not  expressly  to  meet  the 
miestion ;  see  further  a  comment  by  Julius 
Rosenthal,  Esq.,  in  the  Chicago  Legal  News, 
Mar.  18,  1871). 

V  Illinoii:  1876,  Bishop  v.  Morgan,  82  Dl. 
351  (devise  of  "S.  E.  J  of  Sec  10,  .  .  .  contain- 


ing 40  acres  more  or  less,"  the  testator  really 
owning  only  the  S.  E.  \  of  the  N*  E.  i ;  the  fact 
of  his  ownership  of  the  latter,  excluded,  on  the 
supposed  authority  of  Kurtz  v.  Hibner;  Dickey, 
J.,  and  Sheldon,  C.  J.,  diss.,  oh  the  ground  that 
the  clause  **  containing  40  acres "  supplied  a 
sufficient  description ;  tne  dissent  is  clearly  cor- 
rect) ;  1878,  Emmert  v.  Hayes,  89  id.  16  (devise 
ofx"my  estate  of  195  acres  in  T.  3,  etc.,"  the 
testator  not  owning  anything  in  the  section 
named ;  this  fact  was  admitted  and  the  devise 
applied ;  "  where  there  are  two  descriptions,  one 
superadded  to  the  other,  and  one  description 
being  complete  and  sufficient  of  itself  ana  the 
other,  subordinate  and  superadded,  incorrect, 
the  incorrect  feature  is  rejected  as  surplusage  " ; 
this  ruling  follows  out  the  implication  of  Kurtz 
V.  Hibner;  the  above  langnaee  is  reproduced 
from  the  opinion  in  Myers  v.  Ladd,  111.,  quoted 
ante,  §  2476) ;  1885,  Bowen  v.  Allen,  113  id.  53 
(devise  of  "  my  house  and  lot  in  the  town  of  P., 
lU.,  the  north  }  part  of  lot  19  block  no.  iO,  rail- 
road addition  " ;  held,  that  if  the  fact  appeared 
that  the  testatrix  owned  no  house  and  lot  in  lot 
19,  but  did  own  one  in  lot  12,  the  description 
would  be  applied ;  "  in  Kurtz  v.  Hibner,  had  the 
will  described  the  property  as  his  farm  in  the 
township  and  he  had  held  no  other  in  the  town- 
ship, then  a  different  result  would  have  been 
reached") ;  1887,  Decker  v.  Decker,  121  id.  341, 
12  N.  E.  750  (devise  of  "my  real  estate,"  in- 
cluding "  20  acres  off  the  W.  |  of  the  N.  E.  i  of 
the  N.  E.  \  of  S.  33,  T.  18,  R.  11,"  the  testator 
really  owning  only  the  N.  W.  \  of  the  N.  E.  ^ ; 
doctrine  of  ^e  two  preceding  cases  foUowed,  in 
applying  the  description,  treating  the  erroneous 
part  as  immaterial) ;  1892,  Bingel  v.  Volz,  142 
id.  214,  31  N.  E.  13  (devise  of  *'  70  acres  off  the 
S.  side  of  the  N.  i  of  the  N.  W.  J  of  S.  16,  T.  5, 
R.  6,"  the  testator  really  owning  onlv  the  S.  W. 
\,  not  the  N.  W.  \;  this  fact,  and  the  error 
of  the  draftsman  in  not  following  the  instruc- 
tions, excluded;  though  "if  the  description, 
after  rejecting  the  repugnant  element,  were 
sufficient  to  describe  accurately  the  land,  it 
might  be  adopted" ;  practically  following  Kurtz 
V.  Hibner  exactlv,  and  not  inconsistent  with  the 
three  immediately  foregoing  cases;  the  error  of 
the  opinion  consists  in  expressly  reviving  the 
authority  of  Bishop  v.  Morgan,  which  had  prac- 
tical! v  been  overruled  by  the  three  cases  suc- 
ceeding it) ;  Indiana :  1865,  Cleveland  v.  Spill- 
man,  25  Ind.  95  (devise  of  •'  my  land,  being  the 
S.  i  of  the  N.  E.  J.  T.  36,  R.  3,  S.  12,"  but  the 
testator  owned  only  the  N.  W.  ^ ;  the  devise 
was  applied  to  that  land,  by  treating  the  erro> 
neons  part  of  the  description  as  immaterial); 
1881,  Judy  V.  Gilbert,  77  id.  96  (devise  of 
"  N.  E.  i  of  the  8.  E.  i  of  T.  29,  R.  37,  S.  11  " ; 
but  the  testator  owned  only  the  N.  E.  J  of  the 
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I*»V>,  ,*^tr,7*i<\  xi'A'.r  */*r;r.g  '\uyjry»rv.fA  in  the 
*yyli''jl,  »rl;fj.:t*^i,  f/fi  t^i^  i.r.'T'^rT  of  ^  larea:  am- 
J/ijrair/"/;  A/iw;  1*73,  Flizuitr.rk  c.  Fliz- 
i/jJr./  iu  ^^»  U-  ^74  i'ler'iMs  of  "  W.  )  of  the 
S.  K  i  of  H  lf3  in  T.  M.  u>rwiwr.;p,"  ibe  tea- 
tat/»r  ownirjf^  oulr  the  K.  ^  ;  d'^ciarationa  of 
tutf.uiutn  HX*\w\fA :  **  in  aJ]  the  cat^es  -  .  .  the 
XiKiufnA.'/^f,  tA  tr»<:  will,  aft<-r  rejertin^  the  fal^e 
#J<'4'riptjorj,  h;M  ^le^rI  •»jtfi'i*'nt  to  abow  wnat 
\if't\ihr\y  or  \tc.v¥*n  wa«  intfrri'lei ;  ...  we  can- 
fj'/t  pr'^iiiffi*!  that  th'?  Ur*tat^^r  int^rnde*!  to  aMert 
hi«  owri<!r«fijp  of  the  thirif^  f>*rqu*;athe<l'*;  Eck- 
fofl  n.  K' kfor'l,  i«/>a,  htr*imA  to  ij^nore  the  ten- 
d<?iiry  of  th«:  Ami  quotation  a^mjv^}  ;  18^7,  Christr 
<;.  Ji;yli<':r,  72  id.  TiMl,  ;J4  N.  W.  427  (devise  o'f 
••  a  urnnll  f.irm  in  Wavne  (>>.,  la.,  n^^ar  the  Mi»- 
mniri  line  " ;  rnle  of  Fit%f>atrick  r.  Fitzpatri<:k, 
*///n-^i,  followe<l) ;  \HH7,  Covert  r.  Sehem,  73  id 
ftf»4.  rjri  N.  W.  me,  {iU,v\m  to  "my  stepson  H.  S. 
('overt" ;  there  wan  only  a  stefmon  nameti  John 
ilnrvtiy  (/, ;  the  rniittako  of  the  Hcrivener  allowed 
til  he  proved,  U)  hletitify  the  devinee) ;  1892, 
K<kford  If.  K«kford,  91  id.  54,  58  N.  \V.  1093 
(devine  of  **  H.  K.  i  of  T.  14,  II.  98,  8,  17,"  in  a 
will  Ui'i^'tmiUif;  "I  own  the  followinjr  estate " ; 
the  t#'ni<ifcor  in  fart  owning  only  the  8.  W.  J  in 
ihiit  MM'tion  ;  held,  that  to  omit  the  erroneous 
ItMri  of  ihmrrintiori  wum  hero  impossihle,  becaose 
"  them  niiiNt  he  a  HtitHcient  general  description 
Iti  the  •vill  to  lend  to  an  identiflc^ation  after  the 

Imrtinihir  di'scriplioii  is  written  out";  the  rui- 
ng is  uiiHonnd  in  Us  aimlication  of  the  prin- 
('l|dn);  hnnmtMt  1898,  Wilson  v.  SteTens,  69 
Kail.  771,  51  i'ac.  9U3  ((1)  a  will  giving  to  a 


or 


in.  » 

asoiiefi 

XEl    T.    K 

aam  j,:z 
«  tL.  Vi,  JL  Hal  «7.i^  M iw.  wiik 

lie  L'i  :«WT.  iiaraw-ser:  •!»  a  T.  5* 

T  y'l  ▼!*  r^T*!'; ,  ***  ".'r  jiES'T»»aslT  >iiefi  •zShI  be  thfr 

G'lc:*^  r.  Bzm.  Ul  si.  €ftt.  43  Sl  W.  C43  ibe- 
*"  Larj  )iaT  •>:rir:ja.  eraaddas^ter  "* ; 

G..  oLed  -MaT'-bT 
.V'W  HTn.'-*A.  -».-  r 
t,  12  y.  H.  *5*  i^Tise  of  •'36 
ia  Vx  37  a  ibe  ±1  di^isKdii  in 
IZA  lestasor  rsallj  ownia^  onhr  kiC  97 ; 
T::>c::fa  was  ac>;:l:Vd  to  the  Vatter:  "bj 
re^^:*:^!^  i:x  woria  ausid  nznres  'ia  lot  37/  it 
vlli  «cju>l  *96  acres  in  tbe  2d  dirisioo  in 
B.  beinr  the  aa-Tv^  I  porrhased  of  J.  P.***); 
1«n3.  S=ii:i  r.  Kim!nII,  6i  id.  606  (died  aa/<, 
§  24<2):  »«•  y<-*?f.-  1S99,  Congre^^atknal 
H'.-me  MistfionarT  S:>c.  r.  Van  Arsdale,  — 
N.  J.  Eq.  — .  42  AtL  1047  (plaintiff  allowed  to 
take  a  ueqn^gt  to  :he  "  Home  Missionanr  Sodttr 
oi  America  "r.  I  ^JOi,  Kerxican  r.  CooellV,  —  id. 
—  ,  46  AlL  227  ^bequest  to  **  Woodstod:  Coi- 
leee  in  Howard  Co.,  Md  ,"  applied  Co  W.  College 
in  Baltimore  Co..  there  being  no  other  W.  Col- 
lege in  ^farvland) ;  Pennsyitamia :  1903,  Am- 
berson's  E^e,  204  Pa.  397, 54  Aa  4S4  (bequea* 
to  '*tbe  Foreign  ^lissionarr  Society,"  held  to 
sisrnify  "the  Siissionary  Societv  of  the  Metho- 
dist Episcopal  Church*^;  Unit^  States:  1886, 
Patch  r.  White.  117  U.  S.  210,6  Sop.  617,  710^ 
(will  **  touching  worldly  estates  wherewith  it 
has  pleased  Almighty  (yod  to  blees  me  in  this 
life,'*  and  disposing  "  of  the  same  "  by  a  devise 
of  *'  lot  no.  6,  in  square  403,"  with  improye- 
ments,  in  Washington  ;  the  testator  ownea  lot  3 
in  s(^iiare  406,  but  not  lot  6  in  square  403,  and 
the  former  had  improvements,  but  the  bitter 
not,  and  all  his  other  lots  were  otherwise  dis- 
posed of  in  the  will;  held,  a  case  of  false  de- 
scription, so  that  the  lot  could  be  identified  by 
omitting  the  erroneous  numbers;  four  judges 
diss.);  virqinia:  1897,  Wildberger  v.  Cheek's 
Ex'r,  94  Va.  517,  27  S.  E.  441  (''all  the  residue 
.  .  .  among  all  mv  nieces  and  nephews;  they 
are  the  following":  naming  several,  but  omit- 
tinj^  some;  the  testator's  feelings  towards  the 
omitted  ones,  received  to  see  whether  the  "  all  ** 


should  be  regarded,  or  the  ennmeration) ;  Wash* 

Wa  ■ 


tn^(on;  1899,  Gorkow's  Estate,  SO  Waah.  568^ 
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township)  creates  an  equivocation  (ante,  §  2472) ;  those  in  which  the  mis" 
description  suffices  merely  to  deprive  of  the  right  to  the  remedy  of  specific 
performance ;  and  those  in  which  the  misdescription  arises  on  the  face  of 
the  document,  through  inconsistencies  or  uncertainties  which  require  to  be 
reconciled  or  qualified  as  between  each  other.® 

§  2478.  Sniidiy  Rnlea ;  Interpretatioii  of  Statutes.  (1)  In  the  course  of 
judicial  experience,  nun^erous  presumptive  rules  have  naturally  developed 
themselves,  concerning  the  probable  meaning  of  various  words,  phrases,  and 
grammatical  constructions.  They  are  in  effect  definitions  of  that  ordinary 
usage  of  language  which,  by  the  general  principle  {arUe,  §  2461),  is  always 
the  first  to  be  applied,  as  representing  the  probable  usage  of  the  writer. 
These  specific  rules  vary  with  the  nature  of  the  document  and  the  transac- 
tion. In  a  complete  treatise  on  Interpretation,  they  would  find  a  place ;  but 
they  are  not  included  in  the  present  purview. 

(2)  A  stattUe  is  an  act  of  expression  by  a  legislative  body ;  and,  as  a  legal 
act,  it  presents  the  same  problems  as  to  intention,  integration,  form,  and  in- 
terpretation^ as  other  legal  acts.  In  general,  the  foregoing  principles  and 
problems  recur,  mutatis  mutandis;^  but  the  subject  cannot  be  dealt  with  in 
the  present  survey.* 


56  Pac.  385  (beqnest  to  «Otto,  the  child  of 
Martha  K.**  held  to  apply  to  Arthur  K.) ;  West 
Virginia :  1896,  Roes'  Ex'r  v,  Kiger,  42  W.  Va. 
402,  26  S.  E.  193  (bequest  to  "  the  M.  E.  Church 
school  situated  in  Buckhannon " ;  also  to  "  the 
M.  £.  Church  Foreign  Missionary  Society"; 
the  facts  were  admitted,  (1 )  as  to  the  first,  there 
being  no  such-named  institution  in  B.,  but  one 
known  as  the  "  West  Virginia  Conference  Semi- 
nary at  B.,'*  that  the  testatrix  had  frequently 
fiven  money  to  the  latter,  that  it  was  controlled 
y  Method'ist  Episcopalians  and  was  often 
spoken  of  as  **  the  Methodist  school  at  B.,"  and 
tnat  there  was  no  other  Methodist  school  there ; 
(2)  as  to  the. second,  there  being  no  such-named 
society,  but  one  known  as  the  "  Missionary  So- 
ciety of  the  M.  E.  Church,"  that  the  testatrix 
was  a  member  of  the  M.  E.  Church  and  had 
contributed  to  its  support);  Wisconsin:  1878, 
Sherwood  v.  Sherwood,  45  Wis.  357  (devise  of 
*lot  9  in  block  20  in  Oshkoeh";  the  correct 
principle  conceded,  but  here,  there  being  no 
other  words  "  being  mj  land,"  or  the  like,  in 
the  will,  the  devise  was  ineftectiye ;  otherwise, 


if  the  will  had  said  "my  lot  9/'  or  "the  lot 
which  I  purchased  of  B/'). 

>  E.  g. :  1 833,  Doe  o.  GaUoway,  5  B.  &  Ad.  43 
(deed  of  "all  that  part  of  the  park  caUed  or 
known  by  the  name  of  Blenheim  or  Woodstock 
Park,  situate  and  being  in  the  county  of  Oxford, 
and  now  in  the  occupation  of  Richard  SmaU- 
bones,  in  a  direct  line  across  the  said  park 
etc.";  held,  that  the  land  passing  was  not 
merely  the  part  in  the  occupation  of  R.  S.); 
1895,  Lassing  v.  James,  107  Cal.  348,  40  Pac. 
534  (where  the  terms  of  a  covenant  were  con- 
tradictory, evidence  of  a  mistake  in  not  striking 
out  one  of  them  was  considered).  Compare  the 
rule  as  to  applying  the  written  part  of  a  policy 
when  it  conmcts  with  the  printed  part;  e,g.: 
1845,  Alsager  v.  St.  Eatherine's  Dock  Co.,  14 
M.  &  W.  794 ;  1839,  Saunderson  v.  Piper,  5 
Bing.  N.  C.  425  (cited  ante,  §  2473,  note  3). 

^  This  is  illustrated  in  Endlich,  ^terpretation 
of  Statutes,  1888,  §§28-30,  357^71,  507-510. 

'  The  question  of  the  conclusiveness  of  the 
enroUed  copy  of  a  statute  has  been  dealt  with 
ante,  §  1350. 
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Book  II:    BY  WHOM    EVIDENCE   MUST  BE  PRESENTED 
(BURDEN  OF  PROOF,  AND  PRESUMPTIONS). 

TiTLB  I:   GENERAL  THEORY. 


§  2483.  Prodaction  of  Evidence  bj  the  Parties. 

§  2484.  Evidence  sought  by  the  Jndge  ex 
mero  motu ;  Questions  to  W  itnesses  by  the  Judge. 

§  2485.  Burden  of  Proof :  ( 1 )  First  Meaning : 
Risk  of  Non-persuasion  of  the  Jury. 

§  2486.  Same :  Test  for  this  Burden :  Nega- 
tive and  Affirmative  Allegations;  Facts  pecu- 
liarly within  a  Party's  Knowledge. 

§  2487.  Burden  of  Proof:  (2)  Second  Mean- 
ing :  Duty  of  Producing  Evidence  to  the  Judge. 

%  2488.   Same :  Test  for  this  Burden. 

§  2489.   Shifting  the  Burden  of  Proof. 

§  2490.  Presumptions ;  Legal  Effect  of  aPfe- 
sumption. 

§  2491.  Same:  Presumptions  of  Law  and  Pre- 
sumptions of  Fact. 


S  2492.  Same :  Conclusive  Presamption. 

§2493.  Same:  Conflicting  Presumptions; 
Counter  Presumptions. 

§  2494.  Same :  Prima  facie  Evidence ;  Suffi- 
cient Evidence  for  the  ihiry;  Scintilla  of  Evi- 
dence. 

§  2495.  Same :  Direction  of  a  Verdict,  Motion 
for  a  Nonsuit,  and  Demurrer  to  Evidence. 

§  2496.  Same :  Waiver  of  Motion  by  subse- 
quent Introduction  of  Evidence. 

§2497.  Measure  of  Persuasion;  (1)  Proof 
beyond  a  Reasonable  Doubt ;  Rule  for  Criminal 
Cases. 

§2498.  Same:  (2)  Proof  by  Preponderance 
of  Evidence;  Rule  for  Civil  Cases. 


§  2483.  Prodnotioxi  of  Bvldenoe  by  the  Parttea.  The  apportionment  of  the 
'  task  of  producing  evidence  is  one  of  the  most  characteristic  features  of  the 
Anglo-American  system.  It  is  placed  wholly  upon  the  parties  to  the  litiga- 
tion ;  it  is  not  required  or  expected  of  the  judge.  In  this  respect  the  em- 
phasis is  in  contrast  to  the  Continental  system.  Whether  the  political 
notions  of  self-help,  self-government,  and  laissezfaire  have  ultimately  here  a 
common  source  and  analogy  would  be  an  interesting  question.  The  Anglo- 
American  feature  shows  itself,  in  other  aspects,  in  its  frequent  relega- 
tion of  the  judge  to  the  position  of  an  umpire  {ante,  §  1845),  in  its 
abstinence  from  rules  for  preferred  kinds  of  witnesses  {ante,  §  1286),  and  in 
its  reliance  upon  cross-examination  by  the  opponent  {ante,  §  1367).  The 
Continental  feature  shows  itself  in  its  exaltation  of  the  trial  judge's  func- 
tion (as  Untersuchungsrichter  or  juge  cCiinstruction),  and  in  its  multiplication  of 
artificial  rules  of  measurement  for  aiding  the  judge  in  estimating  the  evidence 
{ante,  §  2032,  post,  §  2490).  Certainly  the  vital  importance  of  the  burden  of 
proof  means  something  very  different  for  the  parties,  in  our  system  of  pro- 
cedure, from  its  meaning  in  the  other.  It  is  this  feature,  together  with  that 
of  the  jury,  which  is  responsible  for  the  peculiar  double  aspect  of  the  burden 
of  proof  {post,  §  2487). 

§  2484    Evidence  flought  by  the  Judge  ex  mero  motu ;  Questionfl  to  "Wit- 

neaaes  by  the  Judge.     So  extreme  has  been  the  emphasis  upon  this  feature 

of  the  production  of  proof,  that  even  the  judge's  right  to  call  forth  evidence 
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has  been  at  times  questioned  by  the  Bar.  That  he  has  no  burden  of  doing  so 
is  plain  in  the  law ;  but  that  he  has  no  right  to  cause  the  evidence  pro- 
duced by  the  parties  to  be  supplemented,  where  he  believes  this  necessary,  has 
never  been  conceded,  —  and  never  will  be,  so  long  as  the  Bench  retains  a  true 
conception  of  its  constitutional  function  and  a  due  sense  of  self-respect : 

1794,  Mr.  Edmund  Burke,  Report  of  Committee  on  Warren  Hastings'  Trial,  31  Pari. 
Hist.  348 :  "  It  is  the  duty  of  the  Judge  to  receive  every  offer  of  evidence,  apparently 
material,  suggested  to  him,  though  the  parties  themselves  through  negligence,  ignorance, 
or  corrupt  collusion,  should  not  bring  it  forward.  A  judge  is  not  placed  in  that  high 
situation  merely  as  a  passive  instrument  of  parties.  He  has  a  duty  of  his  own,  independ- 
ent of  them,  and  that  duty  is  to  investigate  the  truth.'' 

1894,  I^rd  Esher,  M.  R.,  in  Coulson  v.  DUborough,  2  Q.  B.  316,  318  :  "If  there  be  a 
person  whom  neither  party  to  an  action  chooses  to  call  as  a  witness,  and  the  judge  thinks 
that  that  person  is  able  to  elucidate  the  truth,  the  judge  in  my  opinion,  is  himself  entitled 
to  call  him;  and  I  cannot  agree  that  such  a  coarse  has  never  been  taken  by  a  judge 
before." 

The  trial  judge,  then,  may  call  a  witness  not  called  by  the  parties,^  or  may 
consult  any  source  of  information  on  topics  subject  to  judicial  notice?  or  may 
put  additional  question's  to  a  witness  called  by  the  parties,^  —  without  dero- 
gating from  the  general  principle  that  the  risk  and  burden  of  producing  evi- 
dence is  upon  the  parties  themselves. 

§  2485.  Burden  of  Proof;  (1)  First  Meaning ;  Risk  of  Non-Persuasion  of  the 
Jury.  Since,  then,  the  risk  and  burden  of  producing  evidence  falls  upon 
the  parties  themselves,  how  is  it  to  be  apportioned  between  them?  In 
short,  which  party  has  the  "burden  of  proof  ** ?^ 

In  every  attempt  to  explain  the  principles  of  the  law  as  to  burden  of  proof 
and  presumption,  two  things  at  least  present  themselves  for  consideration,  — 
the  general  process,  logical  and  legal,  involved  in  determining  the  parties  by 
whom  evidence  is  to  be  produced,  and  the  significance  and  usage  of  various 
terms  employed  and  the  incidental  problems  of  each  part  of  the  process. 
The  difficulties  of  such  an  attempt,  almost  insuperable,^  arise  not  so  much 
from  the  intrinsic  complication  or  uncertainty  of  the  situation  as  from  the 
lamentable  ambiguity  of  phrase  and  confusion  of  terminology  under  which 

^  1894,  Coulson  v.  Disborough,  2  Q.  6.  316  qnestions  openly  to  a  witness  and  the  impropri- 

(quoted  supra);  1886,  Selph  v.  State,  22  Fla.  ety  of  privately  consulting  a  witness  to  discover 

637,  548  (a  judge  may  "  of  nis  own  accord,  when  or  suggest  further  testimony)  ;  1884,  Littleton 

the  interests  of  justice  demand  it,"  call  and  ex-  v,  Clayton,  77  id.  571,  575  ;  and  cases  cited 

amine  witnesses ;  the  word  '*  not "  is  apparently  ante,  §  784. 

omitted  by  error  in  the  printed  opinion)  ;  1852,  ^  For  an  acute  and  comprehensive  examina- 

Hoskins  v.  State,  11  Ga.  92,  97  (tne  trial  judge's  tion  of  the  subject  of  this  chapter,  see  chapters 

right  of  **  directing  the  necessary  proofs  to  be  8  and  9  in  Professor  Thayer's  rreliminary  Trea- 

adduced,"  conceded);   1898,  Fullerton  v.  For-  tise  on  Evidence,  the  publication  of  which  may 

dvce,    144  Mo.  519,   44  8.  W.  1053  (here,  a  truly  be  regarded  as  epoch-making.     Professor 

physician  who  had  made  an  examination  under  Austin  Abbott's  article  in  the  University  Law 

order  of  Com*t  jireviously  made  on  motion).     So.  Review,  II,  59,  is  also  enlightening. 

too,  where  he  sits  without  a  jury  :  1883,  6a-  *  The  foUowing  remark  will  be  thought  sin- 

dische  A.  &  S.  Fabrik  v.  Levinstein,  L.  K.  24  gular,  in  view  of  the  condition  .of  the  precedents 

Ch.  I).  156,  167  (under  Ord.  56,  Rules  of  1883,  on  this  subiect :  "  Every  student  of  the  law  fully 

quoted  ante,  §  1674).  ^onderstaiiajB  the  exact   import  of  the   phrase 

«  Post,  §  2569.  '  burden  of  proof ' "  (1897,  State  v,  Thornton,  10 

»  1877,  Sparks  t\  State,  69  Ala.  82,  87  (dis-  S.  D.  349,  73  N.  W.  196). 
tinction  drawn  l>etween  the  right  to  propound 
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our  law  has  so  long  suffered.  At  the  outset,  then,  it  will  be  more  satisfac^ 
tory  to  analyze  the  logical  and  legal  situation  considered  in  itself  and  inde- 
pendently of  the  various  usages  and  terms  that  chiefly  cause  the  confusion. 

(1)  Burden  of  Proof;  Risk  of  Non-persuasion.  Whenever  A  and  B  are  at 
issue  upon  any  subject  of  controversy  (not  necessarily  legal),  and  M  is  to 
take  action  between  them,  and  their  desire  is,  hence,  respectively  to  persuade 
M  as  to  their  contention,  it  is  clear  that  the  situation  of  the  two,  as  regards 
its  advantages  and  risks,  will  be  very  different  Suppose  that  A  has  property 
in  which  he  would  like  to  have  M  invest  money,  and  that  B  is  opposed  to 
having  M  invest  money ;  M  will  invest  in  A's  property  if  he  can  learn  that 
it  is  a  profitable  object,  and  not  otherwise.  Here  it  is  seen  that  the  advau- 
tage  is  with  B,  and  the  disadvantage  with  A ;  for  unless  A  succeeds  in  per- 
suading M  up  to  the  point  of  action,  A  will  fail  and  B  will  remain  victorious ; 
the  burden  of  proof,  or,  in  other  words,  the  risk  of  non-persuasion,  is  upon 
A.  This  does  not  mean  that  B  is  absolutely  safe  though  he  does  nothing, 
for  he  cannot  tell  how  much  it  will  require  to  persuade  M ;  a  very  little  argu- 
ment from  A  might  sufl&ce ;  or,  if  M  is  of  a  rashly  speculative  tendency,  the 
mere  mention  of  the  proposition  by  A  might  without  more  effect  M's  action ; 
so  that  it  may  be  safer  in  any  case  for  B  to  say  what  he  can  on  his  side  of 
the  question ;  and  thus  in  fact  he,  as  well  as  A,  has  more  or  less  risk,  in  the 
sense  that  there  are  always  chances  of  A's  persuading  M,  no  matter  how 
trifling  his  evidence  and  argument  But  nevertheless  the  risk  is  really  upon 
A,  in  the  sense  that  if  M,  after  all  said  and  done,  remains  in  doubt,  and 
therefore  fails  to  pass  to  the  point  of  action,  it  is  A  that  loses  and  B  that  suc- 
ceeds ;  because  it  is  A  who  wishes  the  action  taken  and  needed  as  a  prere- 
quisite to  accomplish  the  persuasion  of  M.  The  risk  of  non-persuasion, 
therefore,  t.  e.  the  risk  of  M's  non-action  because  of  doubt,  may  properly  be 
said  to  be  upon  A.  This  is  the  situation  common  to  all  cases  of  attempted 
persuasion,  whether  in  the  market,  the  home,  or  the  forum.  So  far  as  mere 
logic  is  concerned,  it  is  perhaps  questionable  whether  there  is  much  impor- 
tance in  the  doctrine  of  burden  of  proof  as  affecting  persons  in  controversy.* 
The  removal  of  the  burden  is  not  in  itself  a  matter  of  logical  necessity.  It  is 
the  desire  to  have  action  taken  that  is  important  In  the  affairs  of  life  there 
is  a  penalty  for  not  sustaining  the  burden  of  proof,  —  i.  e.  not  persuading  M 
beyond  the  doubting  point, —  namely,  that  M  will  not  take  the  desired  action, 
to  which  his  persuasion  is  a  prerequisite. 

Thus,  in  practical  affairs  generally,  the  burden  of  proof  (in  the  sense  of 
risk  of'  non-persuasion)  signifies  that  upon  a  person  desiring  action  from  M 
will  fall  the  penalty  of  M's  non-action  unless  M  can  be  persuaded  beyond 


8   <( 


In  Logic,  then,  when  we  speak  of  the 
burden  of  proof,  we  are  not  speaking  of  some 
merely  artificial  law,  with  artificial  penalties 
attached  to  it.  ...  No  penalty  foUows  the  mis- 
placement of  the  burden  of  proof,  except  the 
natural  consequence  that  the  assertion  remains 
untested,  and  the  audience  therefore  (if  inquir- 
ing) unconyinced.  .  .  .  There  is  no  *  obligation ' 


on  any  one  to  prove  an  assertion,  —  other  than 
any  wish  he  may  feel  to  set  an  inquiring  mind 
at  rest  or  to  avoid  the  imputation  of  emp^ 
boasting.  It  is  a  natural  law  alone  with  which 
we  are  here  concerned,  —  the  law  that  an  unsup- 
ported assertion  may,  for  all  that  appears,  be 
either  true  or  false  *'  (Professor  Alfred  Sidgwick, 
Fallacies,  163). 
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the  doubting-point  as  to  the  truth  of  the  propositions  prerequisite  to  his  action. 
What,  then,  is  the  difference,  if  any,  between  this  risk  of  non-persuasion 
in  affairs  at  large  and  the  same  risk  in  litigation  ?  In  litigation,  the  penalty 
is  of  course  different ;  the  action  which  is  desired  of  M  is  the  verdict  of  the 
jury,  the  decree,  order,  or  finding  of  the  judge,  or  some  other  appropriate 
action  of  the  tribunal  But  so  also  the  action  differs  in  other  affairs,  accord- 
ing as  M  is  an  investor  with  money  to  lend,  or  an  employer  with  a  position 
to  fill,  or  a  friend  with  a  favor  to  grant.  Is  there  no  other  and  more  radical 
difference  ?  The  radical  difference  in  litigation,  as  distinguished  from  practi- 
cal affairs  at  large,  is  as  to  the  mode  of  determining  the  propo%itioii8  of  per- 
suasion  which  are  a  prerequisite  to  M's  action.  In  affairs  at  large,  these  are 
determined  solely  by  M's  notion  of  the  proper  grounds  for  his  action, — 
depending  thus  on  the  circumstances  of  the  situation  as  judged  by  M.  In 
litigation,  these  prerequisites  are  determined,  first  and  broadly,  by  the  sub- 
stantive law,  which  fixes  the  groups  of  data  that  enter  into  legal  relations 
and  constitute  rights  and  duties,  and,  secondly  and  more  in  detail,  by  the 
laws  of  pleading  and  procedure,  which  further  group  and  subdivide  these 
larger  groups  of  data,  and  assign  one  or  another  sub-group  to  this  or  that 
party  as  prerequisites  of  the  tribunal's  action  in  his  favor.  Thus,  if  A  were 
endeavoring  to  persuade  M  to  assist  him  with  money  because  M's  brother  £ 
had  cruelly  assaulted  and  beaten  A,  M  might  conceivably  exact  of  A  that  the 
latter  first  prove  to  him  —  i,  e.  persuade  him  —  not  merely  that  B  had  beaten 
A,  but  further  that  B  had  not  done  this  in  self-defence  or  by  A's  consent  or  in 
ejecting  A  from  B's  premises  or  otherwise  for  some  reason,  legally  justifiable 
or  not  In  a  legal  tribunal,  on  the  other  hand,  the  substantive  law  will  define 
and  limit,  in  the  first  place,  the  reasons  to  be  regarded  as  justifiable,  and  will 
thus  narrow  the  total  of  facts  that  can  in  any  event  be  involved ;  and,  in  the 
second  place,  the  law  of  pleading  will  further  subdivide  and  apportion  these 
facts.  It  will  iaform  A  that  he  need  persuade  the  tribunal  of  two  facts  only, 
namely,  that  A  was  beaten  and  it  was  B  who  beat  him;^  and  that,  upon 
persuading  the  tribunal  of  these  facts,  its  action  will  be  taken  in  his  favor, 
and  A's  risk  of  the  tribunal's  non-action  will  thereupon  cease.  It  will  inform 
B  that  at  this  point  the  risk  of  non-action  will  turn  upon  him,  in  the  sense 
that  he  needs  the  tribunal's  action  in  order  to  relieve  himself  from  the  con- 
sequences of  its  previous  action,  and  that  this  action  (by  way  of  reversing  its 
provisional  action  in  A's  favor)  will  depend  upon  his  persuading  the  tribunal 
as  to  certain  specified  facts  by  way  of  excuse  or  justification.  Perhaps  the 
same  law  of  pleading  may  further  apportion  to  A  a  third  set  of  facts  to  be 
the  subject  of  a  replication,  in  case  B  succeeds  in  obtaining  action  in  his  favor 
on  his  plea. 

But  the  groupings  defined  by  the  substantive  law  and  the  further  subdivi- 
sion by  the  law  of  pleading  do  not  necessarily  end  the  process  of  apportion- 
ment by  law.    Even  within  a  single  pleading  there  are  instances  in  which 

*  AAsnming,  of  conrse,  that  there  is  do  con-  is  a  proper  sabject  for  the  general  insue  or  fof 
troyersy  as  to  whether  inadvertence  or  the  like     an  affirmative  plea. 
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the  burden  of  proof  (in  the  sense  of  a  risk  of  non-persuasion)  may  be  taken 
from  the  pleader  desiring  action  and  placed  upon  the  opponent  In  criminal 
cases,  for  example,  though  there  is  no  affirmative  pleading  for  the  defence^ 
it  is  put  upon  the  defendant,  in  some  jurisdictions,  to  prove  the  excuse  of 
self-defence ;  in  many  jurisdictions  in  which  payment  need  not  be  affirma- 
tively pleaded  to  a  contract-claim,  the  burden  of  proving  payment  is  never- 
theless put  upon  the  debtor ;  and  so  in  many  other  instances.  The  difference 
of  effect  between  an  apportionment  under  this  method  and  an  apportionment 
by  requiring  a  pleading  is  merely  that,  in  the  latter  method,  all  questions  of 
burden  of  proof  might  conceivably  be  disposed  of  before  trial  or  the  entering 
into  evidence  ;  ^  while  by  the  other  method  the  apportionment  is  not  made 
until  the  trial  proper  has  b^un.  The  other  method  is  less  simple  in  the 
handling ;  but  it  has  come  more  into  vogue  under  the  loose  modes  of  plead- 
ing current  in  modem  times  in  many  jurisdictions.^ 

§  2486.  fikune ;  Test  for  this  Burden ;  Negative  and  AfflrmatiTe  Allegations ; 
Facts  peculiarly  within  a  Party's  Knowledge.  The  characteristic,  then,  of  the 
burden  of  proof  (in  the  sense  of  a  risk  of  non-persuasion)  in  legal  controver- 
sies is  that  the  law  divides  the  process  into  stages,  and  apportions  definitely 
to  each  party  the  specific  facts  which  will  in  turn  fall  to  him  as  the  pre- 
requisites of  obtaining  action  in  his  favor  by  the  tribunal  It  is  this  appor- 
tionment which  forms  the  important  element  of  controversy  for  legal  purposes. 
Each  party  wishes  to  know  of  what  facts  he  has  the  risk  of  non-persuasion. 
By  what  considerations,  then,  is  this  apportionment  determined  ?  Is  there 
any  single  principle  or  rule  which  will  solve  all  cases  and  afford  a  gen- 
eral test  for  ascertaining  the  incidence  of  this  risk  ?  By  no  means.  It  is 
often  said  that  the  burden  is  upon  the  party  having  the  affirmative  allegation?- 
But  this  is  not  an  invariable  test,  nor  even  always  a  significant  circumstance ; 
the  burden  is  often  on  one  who  has  a  negative  assertion  to  prove ; '  a  common 
instance  is  that  of  a  promisee  alleging  non-performance  of  a  contract.  It  is 
sometimes  said  that  it  is  upon  the  party  to  whose  case  the  fact  is  essentiaL 
This  is  correct  enough,  but  it  merely  advances  the  inquiry  one  step ;  we  must 
then  ask  whether  there  is  any  general  principle  which  determines  to  what 
party's  case  a  fact  is  essential. 

The  truth  is  that  there  is  not  and  cannot  be  any  one  general  solvent  for  all 
cases.     It  is  merely  a  question  of  policy  and  fairness  based  on  experience  in 


*  Though  in  practice  not  usaally  at  the  pres- 
ent time;  see  Langdell's  Discovery  under  the 
Judicature  Acts,  Harvard  Law  Review,  XI,  157, 
205. 

*  The  result  is  that  what  were  properly  ques- 
tions of  pleading  are  often  discussed  in  terms  of 
the  burden  of  proof;  e,  g,  1896,  Hopson  v.  Cas- 
well, 13  Tex.  Civ.  App.  492,  36  S.  W.  312  (in- 
dexed under  "  Burden  of  Proof"  ;  it  is  said,  of 
a  plea  in  abatement,  **  the  burden  of  sustaining 
the  plea  was  upon  the  defendant ") ;  1895, 
Goodell's  Ex'rs  v.  Gibbons,  91  Va.  608,  22  S.  £. 
504  (where  the  question  of  pleading  affirmatively 
the  statute  of  limitations  is  discussed  indiffer- 


ently in  terms  of  pleading  and  of  burden  of 
proof). 

^  1842,  Greenleaf,  Evidence,  §  74 ;  Ga.  Code 
1895,  §  5160  (on  the  party  ''asserting  or  affirm- 
ing  a  fact  and  to  the  existence  of  whose  case  or 
defense  the  proof  of  such  fact  is  essential ") ; 
1898,  People  v.  Boo  Doo  Hong,  122  Cal.  606,  55 
Pac.  402  (unlawful  practice  of  medicine ;  the 
burden  placed  on  the  defendant  to  show  a  license; 
citing  Green leaQ. 

^  E.  g,.  Carmel  N.  G.  &  I.  Co.  v.  Small,  150 
Ind.  427,  50  N.  £.  476  (action  to  recover  money 
from  an  officer  not  legally  elected). 
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the  different  situations.  Thus,  in  most  actions  of  tort  there  are  many  possibla 
justifying  circumstances, — self-defence,  leave  and  license,  volenti  non  Jit  in^ 
Juria,  and  the  like ;  but  it  would  be  both  unfair  and  contrary  to  experience  to 
assume  that  one  of  them  was  probably  present,  and  to  require  the  plaintiff  to 
disprove  the  existence  of  each  one  of  them;  so  that  the  plaintiff  is  put  to  prove 
merely  the  nature  of  his  harm,  and  the  defendant's  share  in  causing  it ;  and 
the  other  circumstances,  which  would  if  they  existed  leave  him  without  a 
claim,  are  put  upon  the  defendant  to  prove.  Nevertheless,  in  malicious  prose- 
cution, on  the  one  hand,  the  facts  as  to  the  defendant's  good  faith  and  prob- 
able cause,  which  might  otherwise  have  been  set  down  for  the  defendant  to 
show  in  excuse  (as  the  analogous  facts  in  an  action  for  defamation  are 
reserved  for  a  plea  of  privilege),  are  here  put  upon  the  plaintiff,  who  is  re- 
quired to  prove  their  non-existence ;  because  as  a  matter  of  experience  and 
fairness  this  seems  to  be  the  wiser  apportionment.  So,  on  the  other  hand,  in 
an  action  for  defamation  ("  false  words,"  in  the  old  nomenclature),  it  might 
have  been  supposed  on  other  analogies  that  to  the  plaintiff  it  would  fall  to 
prove  the  falsity  of  the  defendant's  utterance;  yet  as  a  matter  of  fairness,  it 
has  in  fact  been  put  upon  the  defendant  to  prove  the  truth  of  his  utterance. 
Thus,  no  one  principle  will  serve  in  torts  as  a  guiding  rule  for  the  various 
cases.  In  criminal  cases,  the  innovation,  in  some  jurisdictions,  of  putting 
upon  the  accused  the  burden  of  proving  his  insanity  has  apparently  also 
been  based  on  an  experience  in  the  abuses  of  the  contrary  practice.  In  claims 
based  on  written  instruments,  experience  has  led  in  most  jurisdictions  to  a 
statutory  provision,  requiring  the  execution  by  the  defendant  to  be  specially 
traversed  or  else  taken  for  admitted,  —  a  step  which  stops  short  of  changing 
the  burden  of  proof,  but  well  illustrates  the  considerations  affecting  its  inci- 
dence. The  controversy  whether  a  plaintiff  in  tort  should  be  required  to 
prove  his  own  carefulness,  or  the  defendant  should  be  required  to  prove  the 
plaintiff's  carelessness,  has  depended  in  part  on  experience  as  to  a  plaintiff 
being  commonly  careful  or  careless,  in  part  on  the  fairness  of  putting  the 
burden  on  one  or  the  other,  and  this  in  part  on  the  consideration  which  of 
the  parties  has  the  means  of  proof  more  available. 

This  last  consideration  has  often  been  advanced  as  a  special  test  for  solving 
a  limited  class  of  cases,  i.  e.  the  burden  of  proving  a  fact  is  said  to  be  put  on 
the  party  who  presumably  has  peculiar  knowledge  enabling  him  to  prove  its 
falsity  if  it  is  false.^  But  this  consideration  furnishes  no  working  rule ;  if  it 
did,  then  the  plaintiff  in  an  action  for  defamation  charging  him  to  be  living 
in  adultery  should  be  required  to  prove  that  he  is  lawfully  married.  This 
consideration,  after  all,  merely  takes  its  place  among  other  considerations  of 
fairness  and  experience  as  one  to  be  kept  in  mind  in  apportioning  the  burden 
of  proof  in  a  specific  case. 

There  is,  then,  no  one  principle,  or  set  of  harmonious  principles,  which 
afford  a  sure  and  universal  t^st  for  the  solution  of  a  given  case.  The  logic 
of  the  situation  does  not  demand  such  a  test ;  it  would  be  useless  to  attempt 

>  1842,  Oreenleaf,  Evidence,  §  70  ;  1896,  Lehman  v,  Knapp,    —  Ala.    — ,  20  So.  674. 
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to  discover  or  to  invent  one ;  and  the  state  of  the  law  does  not  justify  us  in 
Baying  that  it  has  accepted  any.  There  are  merely  specific  rules  for  specific 
cases,  resting  for  their  ultimate  reasons  upon  broad  and  undefined  reasons  of 
experience  and  fairness. 

§  2487.  Burden  of  Proof ;  (2)  Beoond  Meaning ;  Duty  of  produoing  Bvi- 
dence  to  the  Judge.  So  far  as  concerns  the  principles  examined  above,  the 
matter  may  have  come  before  any  kind  of  tribunal  The  inquiry  peculiarly 
concerns  the  procedure  in  legal  controversies ;  but  the  settlement  of  it  was  not 
affected  by  the  nature  of  the  tribunal.  The  tribunal  might  be  a  judge,  or  a 
jury,  or  both,  so  far  as  regards  apportioning  the  risk  of  non-persuasion.  Noth- 
ing has  been  said,  or  need  be,  about  a  distinction  between  judge  and  jury. 
But  we  come  now  to  a  peculiar  set  of  rules  which  have  their  source  in  the  bi- 
partite constitution  of  the  common-law  tribunal  Apart  from  the  distinction 
of  functions  between  judge  and  jury,  these  rules  need  have  had  no  existence. 
They  owe  their  existence  chiefly  to  the  historic  and  unquestioned  control  of 
the  judge  over  the  jury,  and  to  the  partial  and  dependent  position  of  the  jury 
as  a  member  of  the  tribunal  whose  functions  come  into  play  only  within  cer- 
tain limits.^  The  treatment  of  the  situation,  and  the  operation  of  the  rules, 
can  best  be  comprehended  by  keeping  this  consideration  in  mind,  namely, 
that  the  opportunity  to  decide  finally  upon  the  evidential  material  that  may  be 
offered  does  not  fall  to  the  jury  as  a  matter  of  course ;  that  each  party  must  first 
with  his  evidence  pass  the  gauntlet  of  the  judge ;  and  that  the  judge,  as  a  part 
of  his  function  in  administering  the  law,  is  to  keep  the  jury  within  the  bounds 
of  reeusonable  action.  In  short,  in  order  to  get  to  the  jury  on  the  issue,  and 
bring  into  play  the  other  burden  of  proof  (in  the  sense  of  the  risk  of  non- 
persuasion  of  the  jury),  both  parties  alike  must  first  satisfy  the  judge  that 
they  have  a  quantity  of  evidence  fit  to  be  considered  by  the  jury,  and  to  form 
a  reasonable  basis  for  the  verdict.  This  duty  of  satisfying  the  judge  is  peculiar 
in  its  operation,  because  if  it  is  not  fulfilled,  the  party  in  default  loses,  by  order 
of  the  judge,  and  the  jury  is  not  given  an  opportunity  to  debate  and  form  con- 
clusions as  if  the  issue  were  open  to  them.    It  operates  somewhat  as  follows :  ^ 

(a)  The  party  having  the  risk  of  non-persuasion  (under  the  pleadings  or 
other  rules)  is  naturally  the  one  upon  whom  first  falls  this  duty  of  going  for- 
ward with  evidence ;  because,  since  he  wishes  to  have  the  jury  act  for  him, 
and  since  without  any  legal  evidence  at  all  they  could  properly  take  no  action, 
there  is  no  need  for  the  opponent  to  adduce  evidence  ;  and  this  duty  thus  falls 
first  upon  the  proponent  (a  term  convenient  for  designating  the  party  having 
the  risk  of  non-persuasion).  This  duty,  however,  though  determined  in  the 
first  instance  by  the  burden  of  proof  in  the  sense  of  the  risk  of  non-persua- 
sion (ante,  §  2485),  is  a  distinct  one,  for  it  is  a  duty  towards  the  judge,  and 
the  judge  rules  against  the  party  if  it  is  not  satisfied ;  there  is  as  yet  no  op- 
portunity tQ  get  to  the  jury  and  ask  if  they  are  persuaded.    The  judge,  then, 

*  Post,  §  2650 ;  Thayer,   Preliminary  Ti-ea-  titled  "  Two  Burdens  of  Proof,"  in  the  Harvard 

tise,  C..5.  Law  Review,  VI,  125,  and  his  article  cited  antSf 

^  See  on  this  part  of  the  subject  a  uaefiil  §2485. 
article  by  the  late  Professor  Austin  Abbott,  en- 
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requires  that  at  least  enough  evidence  be  put  in  to  be  worth  considering  by 
the  jury.* 

(&)  Suppose,  then,  that  the  proponent  has  satisfied  this  duty  towards  the 
judge,  and  that  the  judge  has  ruled  that  sufficient  evidence  has  been  intro- 
duced. The  duty  has  then  ended.  Up  to  that  point  the  proponent  was 
liable  to  a  ruling  of  law  from  the  judge  which  would  put  an  end  to  his  case. 
After  passing  this  point  he  is  now  before  the  jury,  bearing  only  his  risk  of 
non-persuasion  {ante,  §  2485).  There  is  now  no  duty  on  either  party,  with 
refereuce  to  any  rule  of  law  in  the  hands  of  the  judge,  to  produce  evidence. 
Either  party  may  introduce  it,  and  doubtless  both  parties  will  do  so ;  but 
there  is  nothing  that  requires  either  to  do  so  under  penalty  of  a  ruling  of  law 
against  him.  The  proponent,  however,  still  has  his  burden  of  proof  in  the 
sense  of  the  risk  of  non-persuasion  of  the  jury ;  i.  e,  should  the  jury  be  in 
doubt  after  hearing  the  evidence  of  the  proponent,  either  with  or  without  evi- 
dence from  the  opponent,  the  proponent  fails  to  obtain  their  verdict  upon 
that  issue,  and  the  opponent  remains  successful  In  this  second  stage  of  the 
trial,  with  the  evidence  before  the  jury,  the  only  burden  operating  is  that 
which  concerns  the  jury,  —  the  risk  of  non-persuasion ;  and  not  that  which 
concerns  the  judge,  —  the  duty  of  producing  evidence. 

(c)  Suppose,  however,  that  the  proponent  is  able  to  go  further  and  to  ad- 
duce evidence  which  if  believed  would  make  it  beyond  reason  to  repudiate 
the  proponent's  claim,  —  evidence  such  that  the  jury,  acting  as  reasonable 
men,  must  be  persuaded  and  must  render  a  verdict  on  that  issue  for  the  pro- 
ponent Here  the  proponent  has  now  put  himself  in  the  same  position  that 
was  occupied  by  the  opponent  at  the  opening  of  the  trial,  i,  e.  unless  the  op- 
ponent now  offers  evidence  against  the  claim  and  thus  changes  the  situation, 
the  jury  should  not  be  allowed  to  render  a  verdict  against  reason,  —  a  verdict 
which  would  later  have  to  be  set  aside  as  against  evidence.  The  matter  is 
thus  in  the  hands  of  the  judge  again,  as  having  the  supervisory  control  of  the 
proof ;  and  he  may  now,  as  applying  a  rule  of  law,  require  the  opponent  to 
produce  evidence,  under  penalty  of  losing  the  case  by  direction  of  the  judge. 
Thus,  a  duty  of  producing  evidence,  under  this  penalty  for  default,  has  now 
arisen  for  the  opponent.  It  arises  for  the  same  reasons,  is  measured  by  the 
same  tests,  and  has  the  same  consequences  as  the  duty  of  production  which 
was  formerly  upon  the  proponent  There  are,  however,  two  ways  in  which 
it  may  be  invoked  by  the  judge,  differing  widely  in  terms  and  in  appearance, 
but  essentially  the  same  in  principle,  (c')  In  the  ordinary  case,  this  over- 
whelming mass  of  evidence,  bearing  down  for  the  proponent,  will  be  made  up 
of  a  variety  of  complicated  data,  differing  in  every  new  trial  and  not  to  be 
tested  by  any  set  formulas.  The  judge's  ruling  will  be  based  on  a  survey  of 
this  mass  of  evidence  as  a  whole ;  and  it  will  direct  the  jury  on  that  issue  to 
render  a  verdict  on  that  mass  of  evidence  for  the  proponent  The  propriety 
of  this  has  sometimes  been  doubted  by  Courts  who  do  not  believe  the  process 
to  be  precisely  analogous  to  that  of  directing  a  nonsuit  for  the  proponent  or 

>  The  detailed  rules  for  determining  this  sufficiency  of  eyidence  are  examined  ^mm^,  §§  2494,  2495. 
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of  enforcing  a  presumption,  as  shortlj  to  be  explained  (post,  §  2495) ;  but  the 
better  authority  gives  ample  recognition  to  this  process.  («")  Another  mode 
under  which  this  process  is  carried  out  employs  the  aid  of  a  fixed  rule  of  law, 
t.  e.  a  presumption,  applicable  to  inferences  from  specifie  evidence  to  specific 
facts  forming  part  of  the  issue,  rather  than  to  the  general  mass  of  evidence 
bearing  on  the  proposition  in  issue.  If  it  is  a  part  of  the  proponent's  case, 
for  example,  to  prove  that  a  person  is  deceased,  and  he  has  offered  evidence 
that  the  person  has  been  absent,  unheard  from,  for  seven  years  or  more,  and 
there  is  no  other  evidence  on  the  subject,  then  the  proponent  may  ask  that 
the  jury  be  directed,  if  they  believe  this  fact  of  absence,  to  take  as  true  the 
proposition  that  the  person  is  deceased ;  if  that,  moreover,  were  the  only  propo- 
sition at  issue,  then  the  direction  would  be  to  find  a  verdict  for  the  propo- 
nent if  this  fact  of  absence  were  believed.  The  result  is  the  same  as  in  the 
preceding  form  of  the  process  (c'),  i,  e.  the  opponent  loses  as  a  matter  of  law, 
in  default  of  evidence  to  the  contrary;  in  other  words,  the  presumption 
creates  for  the  opponent  a  duty  of  producing  evidence,  in  default  of  which  he 
loses  as  a  matter  of  legal  ruling,  the  matter  not  being  open  for  the  jury,  and 
the  risk  of  non-persuasion,  which  applies  only  to  the  jury's  deliberations,  hav- 
ing ceased  to  affect  the  proponent.  This  particular  form  of  the  process,  how- 
ever (c"),  happens  to  have  become  known  as  a  "  presumption."  The  term 
''  presumption  "  has  been  the  subject  of  much  confused  usage.  The  particular 
ambiguity  which  we  need  here  to  guard  against  is  the  confusion  between  the 
inference  itself  —  i.  e.  the  propriety  of  making  the  inference  from  the  evi- 
dence to  the  factum  probandum  *  —  and  the  effect  of  the  inference  in  the 
hands  of  the  judge.  So  far  as  ''  presumption  "  means  anything  for  the  pres- 
ent purpose,  it  signifies  a  ruling  as  to  the  duty  of  producing  evidence.  "  The 
essential  character  and  operation  of  presumptions,  so  far  as  the  law  of  evidence 
is  concerned,  is  in  all  cases  the  same,  whether  they  be  called  by  one  name  or 
the  other ;  that  is  to  say,  they  throw  upon  the  party  against  whom  they  work 
the  duty  of  going  forward  with  the  evidence ;  and  this  operation  is  all  their 
effect,  regarded  merely  in  their  character  as  presumptions. "  ^ 

{d)  Keeping  in  mind,  then,  that  a  presumption  signifies  a  ruling  of  law,  and 
that  to  this  extent  the  matter  is  in  the  judge's  hands  and  not  the  jury's,  what 
is  the  effect  upon  the  legal  situation  of  the  opponent  if  he  does  respond  to  this 
duty  and  comes  forward  with  other  evidence  against  the  fact  presumed  ?  When 
he  has  thus  fulfilled  his  duty  under  the  ruling  of  law,  he  puts  himself  out  of 
the  hands  of  the  judge  and  his  ruling,  and  finds  himself  back  again  in  the  hands 
of  the  jury.  He  is  precisely  where  the  proponent  was  in  the  first  place  when 
he  fulfilled  the  duty,  then  his,  of  producing  evidence  and  succeeded  in  getting 
from  the  judge  to  the  jury.  The  case  is  now  open  again  as  to  that  specific 
issue,  i  e.  free  from  any  liability  to  a  ruling  of  law  against  either  side,  and  is 
before  the  jury,  where  the  original  proponent  (as  ever,  when  the  issue  is  open 

*  This  is  one  of  the  earlier  ases  of  "presump-  viz.,  violent,  probable,  and  light  or  temerary" 

tion";  it  is  in  effect  an  equivalent  of  "in-  (Co.  Litt.  6,  b).     This  is  what  is  nsnally  meant 

ference  {arUe,  §§25,  38)."  Snch  are  Coke's  by  <<  presumption  of  fact "  (|km<,  §§  2490,  2491 )» 
**  presumptions,  whereof  there  be  three  sorts,  *  Thayer,  tdn  supra,  889. 

3528 


§§  2483-2498]       SECOND  BURDEN ;  GENERAL  THEORY.  §  248t 

to  the  jury)  has  the  burden  of  proof  in  the  sense  of  the  risk  of  non-persuasion 
of  the  jury.  The  important  thing  is  that  there  is  now  no  longer  in  force  any 
rtding  of  law  by  the  jvdge  requiring  the  jury  to  find  according  to  the  presump- 
tion. "All  is  then  turned  into  an  ordinary  question  of  evidence,  and  the  two 
or  three  general  facts  presupposed  in  the  rule  of  presumption  take  their  place 
with  the  rest,  and  operate,  with  their  own  natural  force,  as  a  part  of  the  total 
mass  of  probative  matter.  .  .  .  The  main  point  to  observe  is  that  the  rule  of 
presumption  has  vanished;"^  because  its  function  was  as  a  legal  rule  to 
settle  the  matter  only  provisionally,  and  to  cast  upon  the  opponent  the  duty 
of  producing  evidence,  and  this  duty  and  this  legal  rule  he  has  satisfied.^ 

(e)  Are  there  any  further  stages  in  this  possible  shifting  of  the  duty  of  pro- 
ducing evidence  ?  It  is  conceivable  that  the  proponent  may  be  able  to  invoke 
other  presumptions,  though  this  is  not  common.  But  may  not  the  oppo- 
nent go  further  than  to  produce  evidence  sufficient  to  remove  the  presump- 
tion ?  May  he  not  only  get  the  issue  opened  before  the  jury  again,  but  also 
go  further  and  raise  what  may  be  termed  a  counter-presumption  in  his  favor, 
so  that  the  proponent  will  find  himself  in  his  original  position  at  the  opening 
of  the  trial,  namely,  subject  to  the  duty  of  producing  sufficient  evidence  to  go  to 
the  jury,  under  penalty,  in  case  of  default,  of  suffering  a  ruling  against  him  by 
the  judge  as  a  matter  of  law  ?  This  result  is  possible  in  principle,  and  there 
are  instances  of  it,  though  rare.  For  example,  a  plaintiff,  in  an  action  for 
the  burning  of  his  property  by  the  defendant  railway-company's  negligence, 
created  a  presumption  of  negligence  by  showing  the  setting  of  the  fire  by 
sparks  from  the  defendant's  locomotive ;  the  duty  of  producing  evidence  was 
thus  put  upon  the  defendant,  who  not  only  removed  it,  producing  evidence 
sufficient  to  go  to  the  jury,  but  by  showing  the  proper  construction,  equip- 
ment, and  inspection  of  the  locomotive  was  held  to  have  raised  a  presumption 
that  it  had  not  been  negligent,  and  thus  to  be  entitled  to  a  ruling  by  the 
judge  against  the  plaintiff,  taking  the  case  from  the  jury.® 

The  important  practical  distinction  between  these  two  senses  of  "  burden 
of  proof "  is  this :  The  risk  of  non-persuasion  operates  when  the  case  has 
come  into  the  hands  of  the  jury^  while  the  duty  of  producing  evidence  implies 
a  liability  to  a  ruling  by  the  judge  disposing  of  the  issue  without  leaving  the 
question  open  to  the  jury's  deliberations.® 

*  Thayer,  vJbi  supra,  846.  his  victory  at  the  hands  of  the  judge,  and  the 

^  The  following  passage  from  Professor  Ab-  jury  cannot  draw  it  into  doubt ;  but  before  the 

bott's  article,  already  mentioned,  will  serve  to  judge  can  do   so,   the  defendant  has  a  right 

illustrate  the  general  situation  involved  in  this  to  give  evidence,  and  that  evidence  may  bring 

duty  of  producing  evidence:  *'To  use  a  homely  the  plaintiff's  evidence  back  into  doubt  again, 

illustration,  a  civil  jury  trial  may  be  compared  and  leave  the  case  in  the  field  of  balancing 

to  a  game  of  shuifle-board.     The  first  and  near-  probabilities." 

est  to  the  player  is  the  field  of  mere  scintillas  ;  *  1895,  Menomenie  R.  S.  &  D.  Co.  o.  R.  Co., 

if  the  plaintiff's  evidence  halts  there,  he  is  lost.  91  Wis.  447,  65  N.  W.  176  ;  the  opinion  par- 

The  next,  or  middle,  field  is  that  of  balancing  ticularly  distinguishes  previous  cases  in  which 

probabilities  :  if  his  evidence  reaches  and  rests  the  defendant  had  merely  removed  the  presump- 

there,  he  gets  to  the  jury ;  but  they  alone  can  tion  against  him  by  evidence  sufficient  to  go  to 

decide  the  cause,  and  they  may  decide  it  either  the  jury,  but  had  not  raised  a  counter-presump- 

way,  or  may  disagree.     The  third  and  last  field  tion  requiring  a  ruling  of  the  judge  in  nis  favor, 

is  that  of  legal  conclusion  :  if  his  evidence  can  *  The  vanous  possible  stages  in  the  foregoing 

be  pushed  into  that  division,  he  is  entitled  to  process  may  be  illustrated  by  a  diagram ;  the 
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)  2488.  Bamm:  TMto  for  MOMtadoiiic  tUs  BvrdBs.  The  term  'borden  of 
proof  is  lued  commonlj  as  applying  equally  to  the  two  preceding  kinds  of 
sitoatioos,  and  often  is  appli*fd  in  both  senses  in  the  same  jadidal  opinion. 
Apart,  therefore,  from  the  diificalty  of  some  of  the  problems  of  law  germane 
to  each  situation,  peculiar  confusion  is  added  bj  the  nnfortonate  ambiguity 
of  the  terms  of  discussion.  There  is  at  this  daj  a  fairly  widespread  accep- 
tance and  understanding,  in  judicial  utterances,  of  the  distinction  between  the 
two  things  themselves,  the  risk  of  non-persuasion  of  the  jury,  and  the  duty  of 
going  forward  with  evidence  sufficient  to  satisfy  the  ruling  of  the  judge.  The 
law  which  regulates  respectively  this  risk  and  this  duty  is  in  most  respects 
either  generally  settled  or  is  the  subject  of  local  differences  of  decision  whose 
lines  of  dispute  are  not  difficult  to  discern.  The  main  source  of  difficulty  lies 
in  the  interchangeable  use  of  the  term  "*  burden  of  proof,"  which  forces  the 
judges  from  time  to  time  to  distinguish,  explain,  and  even  repudiate  former 
judicial  utterances  employing  analogous  language  but  dealing  with  distinct 
situations ;  and  thus  there  is  an  appearance  (and  to  some  extent,  a  reality)  of 
confusion  in  the  precedents  on  the  subject. 

As  to  the  tests  for  determining  this  second  burden  of  proof,  it  has  already 
been  pointed  out  that  (a)  for  the  one  burden  (the  risk  of  non-persuasion  of 
the  jury)  the  substantive  law  and  the  pleadings,  primarily,  serve  to  do  this, 
and,  subsidiarily,  a  rule  of  practice,  within  the  stage  of  a  single  pleading,  may 


pAittcaUr  nsefalnesB  of  the  graphic  method  being 
that  it  fihows  in  iiniall  compaaa  the  rehition  of 
the  stagen  and  the  vital  dUtinctiou  between  the 
judp^e'H  and  the  jtiry's  situation  for  the  two  kinds 
of  burdens : 


JUMB. 

JoaT. 

JUMB. 
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Lot  A  =  the  starting-point  of  the  projionent 
having  the  risk  of  uon-persuasiou  on  a  given 
issue  ; 

A*  =  the  starting-point  of  the  opponent  on 
the  iKHUc ; 

Z  =.  tlie  point  of  complete  persuasion  or  proof 
for  the*  proiioneiit ; 

jy  =  the  oorreHponding  point  for  the  oppo- 
nont.  The  propon(*nt  then  finds,  as  soon  as  he 
bc||{in8  his  production  of  evidence,  that  at  any 
point  Ix'twoen  A  and  K  he  is  subject  to  a  ruling 
of  the  judge  defeating  him  for  lack  of  sufficient 
evidence.  After  reaching  if,  and  obtaining  a 
judiiual  ruling  in  his  favor  as  to  sufficiency  of 
evidence,  he  is  now  free  from  his  duty  of  pro- 
ducing evidence  to  the  judge,  and  has  only  his 
rittk  of  nou-persuasion  of  the  jury.     But  he  may 


be  able  to  reach  with  his  evidenoe  the  point  P, 
and  invoke  again  the  control  of  the  judge,  thus 
shifting  to  the  opponent  the  duty  of  prodaciug 
evidence.  This  may  be  done  either  bv  some 
general  rule  of  presumption  that  is  applicable, 
or  by  a  specific  ruling  of  the  iudge  u|ion  the 
mass  of  evidence  adduced*  If  the  duty  is  thus 
created  for  the  opponent,  he  starts  from  point  A' 
to  sustain  it.  Until  he  has  byaome  evidence 
reached  point  K',  he  is  liable  to'a  judicial  ruling 
defeating  him  on  that  issue.  If  he  can  reach 
point  K,  the  duty  and  liability  of  satisfying  the 
judge  disappears,  and  he  is  in  the  field  of  the 
jury  again.  Here,  however,  the  risk  of  non- 
persuasion  of  the  jury  is  still,  as  before,  upon 
the  pro])onent  for  that  issue  ;  but  neither  party 
has  any  duty  to  satisfy  the  judge.  Further, 
however,  the  opponent  may  succeed  in  reaching 
point  P',  at  which  the  judge,  either  by  a  general 
rule  of  counter-presumption  or  by  a  specific 
ruling  on  the  mass  of  evidence,  will  order  a 
verdict  for  the  opponent,  unless  the  proponent 
comes  forward  with  more  evidence.  Thus  the 
proponent  again  has  the  liability  to  produce 
some  evidence,  and  must  again  attain  point  K, 
in  order  to  come  into  the  field  of  the  jury  once 
more.  The  process,  however,  seldom  reaches 
these  advanced  stages. 

If  the  parties  cease  all  production  of  evidence 
while  the  case  is  between  points  JTand  P  ox  IP 
and  P^,  t.  €,  when  the  risk  of  non-persuasion  of 
the  jury  comes  to  be  the  only  ana  final  stage, 
there  are  rules  for  the  jury's  guidance,  namely, 
the  rules  for  preponderance  of  evidence  and  rea- 
sonable doubt  (poUi  §§  2497,  2498). 
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further  apportion  the  burden ;  but  this  apportionment  depends  ultimately  on 
broad  considerations  of  policy,  and,  for  individual  instances,  there  is  nothing 
to  do  but  ascertain  the  rule,  if  any,  that  has  been  judicially  determined  for 
that  particular  class  of  cases,  (b)  For  the  other  burden  (the  duty  of  going 
forward  with  evidence  to  satisfy  the  judge)  there  is  always,  at  the  outset,  such 
a  duty  for  the  party  having  the  first  burden,  or  risk  of  non-persuasion,  untU  by 
some  rule  of  law  (either  by  a  specific  ruling  of  the  judge  upon  the  particular 
evidence,  or  by  the  aid  of  an  appropriate  presumption,  or  by  matter  judicially 
noticed)  this  line  is  passed.  Then  comes  the  stage  in  which  there  is  no  such 
duty  of  law  for  either  party  (although,  if  the  proponent  has  invoked  some  pre- 
sumption, this  stage  is  immediately  passed  over).  Then,  either  by  a  ruling  on 
the  general  mass  of  evidence,  or  by  the  aid  of  some  applicable  presumption, 
the  duty  of  law  arises  anew  for  the  opponent.  Finally,  it  may  supposably,  by 
similar  modes,  be  later  re-created  for  the  proponent.  There  is  therefore  no 
onQ  test,  of  any  real  significance,  for  determining  the  incidence  of  this  duty ; 
at  the  outset  the  test  is  furnished  by  ascertaining  who  has  the  burden  of 
proof,  in  the  sense  of  the  risk  of  non-persuasion  of  the  jury,  under  the  plead- 
ings or  other  rules  declaring  what  facta  probanda  are  the  ultimate  facts  of 
each  party's  case ;  a  little  later,  the  test  is  whether  the  proponent  has  by  a 
ruling  of  the  judge  (bfiused  on  the  sufficiency  of  the  evidence,  or  a  presump- 
tion, or  a  fact  judicially  noticed)  fulfilled  this  duty ;  later  on,  it  will  be 
whether  the  proponent,  by  a  ruling  of  the  judge  upon  a  presumption  or  the 
evidence  as  a  whole,  has  created  a  duty  for  the  opponent ;  and  still  later, 
whether,  for  the  purposes  of  the  juc^e's  ruling,  the  opponent  has  satisfied 
this  duty.  It  has  been  suggested  ^  that  "  the  test  ought  in  strict  accuracy  to 
be  expressed  thus,  namely :  which  party  would  be  successful  if  no  evidence 
at  all,  or  no  more  evidence  (as  the  case  may  be),  were  given  ?"  But  it  is 
obvious  that  this  is  not  a  test,  in  any  sense  of  being  a  useful  mode  for  ascer- 
taining the  unknown  from  the  known ;  it  is  simply  defining  and  re-stating 
in  other  words  the  effect  of  this  duty  of  producing  evidence ;  it  says  "  the 
burden  of  proof,  in  this  sense,  means  that  the  party  liable  to  it  will  lose  as  a 
matter  of  judicial  ruling  if  no  evidence  or  no  more  evidence  is  given  by  him  " ; 
and  this  does  not  solve  the  main  problem  of  determining  in  a  given  case 
which  is  the  party  thus  liable  to  these  consequences. 

§  2489.  Shifting  the  Burden  of  Proof,  (a)  The^r^^  burden  above  described 
—  the  risk  of  non-persuasion  of  the  jury  —  Ttever  shifts,  since  no  fixed  rule  of 
law  can  be  said  to  shift.  The  law  of  pleading,  or,  within  the  stage  of  a  given 
pleading,  some  further  rule  of  practice,  fixes  beforehand  the  issuable  facts 
respectively  apportioned  to  the  case  of  each  party ;  each  party  may  know  be- 
forehand, from  these  rules,  what  facts  will  be  a  part  of  his  case,  so  far  as 
concerns  the  ultimate  risk  of  non-persuasion.  He  will  know  from  these 
rules  that  such  facts,  whenever  the  time  comes,  will  be  his  to  prove,  and 
not  the  other  party's ;  and  that  they  will  not  be  sometimes  his  and  some- 
times the   other's,  or  possibly  his  and  possibly  the  other's.     The  other 

^  1849,  Best,  Evidence,  §  268. 
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party  and  himself  will  of  course  have  their  turns  in  proving  their  re« 
e>^ot\vQ  facta  probanda  (though  under  a  strict  system  of  pleading  these  turns 
of  proof  will  be  more  clearly  fixed  before  trial,  and  may  occur  at  diflferent 
stages  and  not  the  same  stage  of  the  cause) ;  and  the  putting-in  of  evidence 
may  therefore  "  shift  *'  in  the  sense  that  each  will  take  his  turn  in  proving 
the  respective  propositions  apportioned  to  him.  But  the  burden  does  not 
"  shift "  in  any  real  sense ;  for  each  may  once  for  all  ascertain  beforehand 
from  rules  of  law  the  fa^ta  probanda  apportioned  to  him,  and  this  appor- 
tionment will  always  remain  as  thus  fixed,  to  whatever  stage  the  cause  may 
progress. 

(J)  The  second  hind  of  lurdm,  however  —  the  duty  of  producing  evidence 
to  satisfy  the  judge,  —  does  have  this  characteristic  referred  to  as  a  "  shifting," 
It  is  the  same  kind  of  duty  for  both  parties,  but  it  may  rest  (within  the 
same  stage  of  pleading  and  upon  the  same  issue  and  during  one  burden  of 
the  first  sort)  at  one  time  upon  one  party  and  at  another  time  upon  the  other. 
Moreover,  neither  party  can  ascertain  absolutely  beforehand  at  what  time  it 
will  come  upon  him  ^  or  cease  to  be  upon  him,  or  by  what  evidence  it  will  be 
removed  or  created,  —  except  so  far  as  a  presumption  has  by  a  rule  of  law  been 
laid  down  as  determining  the  effect  attached  to  certain  facts.  Moreover,  in  a 
distinctive  sense,  this  kind  of  burden  "  shifts  "  and  the  other  does  not,  in  that 
during  the  imchanged  prevalence  of  the  first  kind  of  burden  for  one  party, 
the  second  kind  may  be  shared  in  turn  by  one  and  the  other,  though  the  first 
—  the  risk  of  non-persuasion  of  the  jury,  should  the  case  be  left  in  their 
hands  —  has  not  come  to  an  end.^ 

§  2490.  Presumptions ;  Legal  Effect  of  a  Presumption.  The  whole  situation 
is  complicated,  quite  apart  from  any  ambiguity  of  terms,  by  the  operation  of 
presumptions  upon  specific  fragments  of  the  issue  under  a  single  pleading,  in 
combination  with  the  established  practice  of  leaving  to  the  jury  for  a  general 
verdict  the  whole  of  the  issues  under  a  pleading.  For  example,  suppose  that 
the  whole  of  the  plaintiffs  case  and  the  whole  proposition  as  to  which  he  has 
the  burden  of  proof  in  the  first  sense  and  the  whole  of  the  issue  under  the 
pleadings  is  that  A  is  dead  without  heirs;  suppose  that  the  plaintiff  has 
offered  testimony  that  A  has  been  for  seven  years  absent  from  home  and  un- 
heard from,  and  that  there  is  also  testimony  in  contradiction  of  these  facts  from 
the  defendant  and  also  testimony  from  both  sides  as  to  the  existence  of  heirs. 
Here  it  is  obvious  that  the  case  is  not  in  the  hands  of  the  judge  to  order  a 
verdict  for  the  plaintiff,  first,  because  the  death  of  the  plaintiff,  assuming  the 
presumption  from  absence  to  determine  this,  is  not  the  only  proposition  es- 
sential to  the  plaintiffs  case,  and,  secondly,  because  he  cannot  pass  upon  the 
truth  of  the  plaintiffs  contradicted  testimony  as  to  absence  and  therefore  it 
cannot  then  be  known  whether  the  fact  exists  on  which  the  presumption 
operates ;  and  thus  the  case  is  still  in  appearance  in  the  hands  of  the  jury. 

^  Except  that  it  comes  first  npon  the  pro-  '  The  following  opinion  explains  the  distinc- 

pouent  having  the  harden  of  proof  m  the  former     tion :  1884,  ZoUars,  J.,  in  Carver  v.  Carver,  97 
sense.  Ind.  497,  510. 
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Nevertheless,  the  matter  is  still  in  the  hands  of  the  judge  (in  theory  of  law, 
at  least)  as  much  as  it  ever  was ;  that  is  to  say,  the  presumption  or  rule  of 
law  still  operates,  so  that  the  fact  of  absence  for  seven  years  unheard  from  is 
to  be  taken,  by  a  rule  of  law  independent  of  the  jury's  belief,  as  equivalent  to 
death,  in  the  absence  of  any  explanatory  facts  to  the  contrary  from  the  de- 
fendant. This  rule  of  law  is  still  applied,  notwithstanding  the  additional 
elements  in  the  case ;  for  the  judge  will  instruct  the  jury  that  if  they  find 
the  fact  of  absence  for  seven  years  unheard  from,  and  find  no  explanatory 
facts  to  account  for  it,  then  by  a  rule  of  law  they  are  to  take  for  true  the  fact 
of  death,  and  are  to  reckon  upon  it  accordingly  in  making  up  their  verdict 
upon  the  whole  issue.  The  situation  here  is  even  simpler  than  it  is  in  per- 
haps the  majority  of  issues  in  litigation ;  so  that  the  theoretical  effect  of 
presumptions  as  legal  rulings  affecting  the  duty  of  producing  evidence  tends 
to  be  lost  sight  of,  in  that  the  issue  does  go  to  the  jury  and  the  case  of  the 
opponent  of  the  presumption  is  apparently  not  brought  to  an  end  by  a  ruling 
of  the  judge.  Nevertheless,  in  theory  this  legal  effect  is  merely  postponed, 
and  will  have  due  place  if  the  jury  understands  the  instructions  and  does 
its  duty.^"  :c| 

§  2491.  Same :  Presumptions  of  Law  and  of  Faot.  The  distinction  between 
presumptions  "of  law"  and  presumptions  "of  fact"  is  in  truth  the  difference 
between  things  that  are  in  reality  presumptions  (in  the  sense  explained 
above)  and  things  that  are  not  presumptions  at  all.  A  presumption,  as 
already  noticed,  is  in  its  characteristic  feature  a  rule  of  law  laid  down  by  the 
judge,  and  attaching  to  one  evidentiary  fact  certain  consequences  as  to  the 
duty  of  production  of  other  evidence  by  the  opponent  It  is  based,  in  policy, 
upon  the  probative  strength,  as  a  matter  of  reasoning  and  inference,  of  the 
evidentiary  fact ;  but  the  presumption  is  not  the  fact  itself,  nor  the  inference 
itself,  but  the  legal  consequence  attached  to  it.  But,  the  legal  consequence 
being  removed,  the  inference,  as  a  matter  of  reasoning,  may  still  remain ; 
and  a  "  presumption  of  fact,"  in  the  usual  sense,  is  merely  an  improper  term 
for  the  rational  potency,  or  probative  value,  of  the  evidentiary  fact,  regarded 
as  not  having  this  necessary  legal  consequence.  "  They  are,  in  trudi,  but 
mere  arguments,"  and  "  depend  upon  their  own  natural  force  and  efl&cacy  in 
generating  belief  or  conviction  in  the  mind."  ^  They  have  no  significance  so 
far  as  affects  the  duty  of  one  or  the  other  party  to  produce  evidence,  be- 
cause there  is  no  rule  of  law  attached  to  them,  and  the  jury  may  give  to 
them  whatever  force  or  weight  it  thinks  best,  —  just  as  it  may  to  other  evi- 


*  1903,  Walker,  J.,  in  CoptdeH  v.  R.  Co.,  182 
N.  C.  852,  44  S.  E.  618 :  "  The  Court  was  re- 
quested  to  charge  that  there  was  a  presumption 
that  the  deceaned  had  exercised  caro,  whicn  the 
Court  refused  to  give,  but  charged  the  jury  that 
thare  was  an  inference  that  due  care  was  exer- 
cised. The  presumption  has  a  technical  force 
or  weight,  and  the  jury,  in  the  absence  of  suf- 
ficient proof  to  overcome  it,  should  find  accord- 
ing to  the  presumption ;  but,  in  the  case  of  a 
mere  inference,  there  is  no  technical  force  at- 


tached to  it.  The  jury,  in  the  case  of  an  infer- 
ence, are  at  liberty  to  find  the  ultimate  fact  one 
way  or  the  other  as  they  may  be  impressed  by 
the  testimony.  In  the  one  case  the  law  draws  a 
conclusion  from  the  state  of  the  pleadings  and 
evidence,  and  in  the  other  case  the  jury  draw  it. 
An  inference  is  nothing  more  than  a  permissible 
deduction  from  the  evidence,  while  a  presump- 
tion is  compulsory  and  cannot  be  disregarded  by 
the  jury." 

^  Greenleaf,  Evidence,  §  44. 
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deuce.  There  maj  be  a  preliminaij  question  whether  the  eridenoe  is  rele- 
▼ant  and  admissible  as  having  anj  probatire  yaloe  at  all ;  bat»  onoe  it  is 
admitted,  the  probatire  strength  of  the  evidence  is  for  the  juij  to  consider. 
So  long  as  the  law  attaches  no  legal  consequences  in  the  way  of  a  dntv  npon 
the  opponent  to  come  forward  with  contrary  evidence,  there  is  no  proprietj 
in  applying  the  term  "  presumption  "  to  such  facts,  however  great  their  pro- 
bative significance.  The  employment  here  of  the  term  '  presumption  "  is  due 
simply  to  historical  usage,  by  which  "  presumption"  was  ar%inally  a  term 
equivalent,  in  one  sense,  to  ^inference";*  and  the  distinction  between  pre- 
sumptions of  fact  and  of  law  was  a  mere  borrowing  of  misapplied  Conti- 
nental terms.'  There  is  in  truth  but  one  kind  of  presumption;  and  the 
term  "  presumption  of  fact "  should  be  discarded  as  useless  and  confusing. 

Nevertheless,  it  must  be  kept  in  mind  that  the  peculiar  effect  of  a  pre- 
sumption ''of  law**  (that  is,  the  real  presumption)  is  merely  to  invoke  a  rule 
of  law  compelling  the  jury  to  reach  the  conclusion  in  the  abtenee  ofandenee  to 
the  contrary  from  the  opponent.  If  the  opponent  does  offer  evidence  to  the 
contrary  (sufficient  to  satisfy  the  judge's  requirement  of  some  evidence),  the 
presumption  disappeare  as  a  rule  of  law,  and  the  case  is  in  the  jury's  hands 
free  from  any  rule : 

1771,  J?.  ▼.  Almon,  5  Burr.  2686, 2688  (porehase  of  a  libel  imprinted  with  the  defendant's 
name  and  bonght  in  hi«  ihop) ;  Lcxrd  Mansfield:  **  This  being  priMta  fade  evidenoe  of  a 
pablication  by  the  master  himself,  it  stands  good  till  answered  by  him;  and  if  not  an- 
swered at  all,  it  thereby  becomes  conclnsiye  so  far  as  to  be  sufficient  to  convict  him.  .  .  . 
[It]  most  stand  till  contradicted  or  explained  or  exculpated  by  some  other  evidence,  and  if 
sot  contradicted,  explained,  or  excolpated,  wonld  be  in  point  of  evidence  sufficient  or  tan- 
tamount to  conclusive.  ...  If  it  be  sufficient  in  point  of  law,  and  the  juryman  believes  it 
[t.  e.  the  fact  of  purchase],  he  is  bound  in  conscience  to  give  his  verdict  according  to  it " ; 
Mr.  Justice  Aiton  **  laid  down  the  same  maxim  as  being  folly  and  clearly  established,  *  that 
prima  facie  evidence  (if  believed)  is  binding  till  contrazy  evidence  be  produced.' "  * 

It  is  therefore  a  fallacy  to  attribute  (as  do  some  judges)  an  artificial  probative 
force  to  a  presumption,  increasing  for  the  jury  the  weight  of  the  facts,  even, 
when  the  opponent  has  come  forward  with  some  evidence  to  the  contrary.^ 
For  example,  if  death  be  the  issue,  and  the  fact  of  absence  for  seven  years 
unheard  from  be  conceded,  but  the  opponent  offers  evidence  that  the  absentee, 
before  leaving,  proclaimed  his  intention  of  staying  away  for  ten  years,  until  a 
prosecution  for  crime  was  barred,  this  satisfies  the  opponent's  duty  of  pro- 

*  AnUf  f  f  25p  38  ;  compare  the  pftssage  from  as  to  throw  the  bnrthen  of  proof  upon  the  person 

Coke,  cited  a/rUe,  f  2487,  n.  4 ;  bo  Abbott,  C.  J.,  claiming  right  to  freedom  '7. 
a«  late  as  1820,  in  R.  v,  Burdett,  4  B.  &  Aid.  *  See  Thayer,  ubi  mprcL,  p.  848. 

161 :  "A  preimmption  of  any  fact  is  projwly  an  *  1846,  Smith  v,  Asbell,  2  Strobh.  141,  147 

inferring  of  that  fact  from  other  facts  that  are  (''Presumptions  ...  are  artificial  rules  which 

known  ;  it  is  an  act  of  reasoning."    Compare  have  a  legal  effect  independent  of  any  belief,  and 

Professor  Thayer's  account  Cp.  817  ff.)  of  the  stand  in  the  place  of  proof  until  the  cojiirary  be 

progress  in  rarious  instances  from  the  mere  sug-  shotim  "). 

gestion  of  such  inferences  to  the  creation  of  rules  *  1899,  Sturdevant's  Appeal,  71  Conn.  392, 

of  law  attached  to  them.    The  following  case  42  Atl.  70  (where  such  language  to  the  jury 

shows  the  word  in  the  correct  sense :  1810,  Davis  is  justified  as  necessary  to  explain  the  case  to  a 

V.  Curry,  2  Bibb  288,  289  ('*Two  questions  are  jury) ;  1900,  Johnson  p.  Johnson,  187  IIL  86, 

presented  by  this  case ;  first,  whether  color  and  68  N.  £.  287. 
possession  afford  such  a  presumption  of  slavery 
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ducing  evidence^  removing  the  rule  of  law ;  and  when  the  case  goes  to  the 
jury,  they  are  at  liberty  to  give  any  probative  force  they  think  fit  to  the  fact 
of  absence  for  seven  years  unheard  from.  It  is  not  weighed  down  with  any 
artificial  additional  probative  effect ;  they  may  estimate  it  for  just  such  in- 
trinsic effect  as  it  seems  to  have  under  aU  the  circumstances.^  This  much  is 
a  plain  consequence  in  our  mode  of  jury  trial ;  and  the  fallacy  has  arisen 
through  attempting  to  follow  the  ancient  Continental  phreuseology,  which  grew 
up  under  the  quantitative  system  of  evidence  (ante,  §  2032)  fixing  artificial 
rules  for  the  judge's  measurement  of  proof. 

§  2492.  Same :  Conoliuive  Presumptions.  In  strictness,  there  cannot  be 
such  a  thing  as  a  "  conclusive  presumption."  Wherever  from  one  fact  an- 
other is  conclusively  presumed,  in  the  sense  that  the  opponent  is  absolutely 
precluded  from  showing  by  any  evidence  that  the  second  fact  does  not  exist, 
the  rule  really  provides  that,  where  the  first  fact  is  shown  to  exist,  the 
second  fact's  existence  is  wholly  immaterial  for  the  purpose  of  the  propo- 
nent's case ;  ^  and  to  provide  this  is  to  make  a  rule  of  substantive  law,  and 
not  a  rule  apportioning  the  burden  of  persuading  as  to  certain  propositions 
or  varying  the  duty  of  coming  forward  with  evidence.*  The  term  has  no 
place  in  the  principles  of  evidence  (although  the  history  of  a  ''  conclusive 
presumption"  often  includes  a  genuine  presumption  as  its  earlier  stage ^), 
and  should  be  discarded. 

§  2493.  Same:  Conflicting  Presumptions;  Counter- Presumptions.  Pre- 
sumptions are  sometimes  spoken  of  as  *' conflicting  **  But,  in  the  sense 
above  examined,  presumptions  do  not  conflict.  The  evidentiary  facts,  free 
from  any  rule  of  law  as  to  the  duty  of  producing  evidence,  may  tend  to 
opposite  inferences,  which  may  be  said  to  conflict.  But  the  rule  of  law 
which  prescribes  this  duty  of  production  either  is  or  is  not  at  a  given  time 

*  1901,  Sharpe,  J.,  in  Alabama  G.  S.  R.  Go.  and  the  presomption  has  been,  to  its  full  extent, 
V.  Taylor,  129  Ala.  238,  29  So.  673  (repudiating  repelled  by  undiscredited  evidence,  the  jury 
an  instruction  that  the  jury  must  nnd  neg-  should  find  for  the  defendant,  if  they  believe  the 
ligence  if  the  fire  was  set  by  the  defendants  evidence,  and  the  Gourt  should  so  charge,  if  re- 
locomotive  :  ''  In  actions  of  tnis  kind  the  com-  quested  in  writing  to  do  so  ") ;  1878,  Ekiker,  J., 
munication  of  fire  to  the  property  of  another  by  in  Graves  o.  Golwell,  90  III.  612,  616  ("  [When 
an  engine  of  a  defendant  railroad  company  is,  contrary  evidence  has  been  introduced  and  the 
when  nothing  appears  to  the  contrary,  presumed  conflicting  evidence  is  being  weighed  b^  the 
to  have  been  the  result  of  negligence  on  the  jwrt  juryl  in  this  latter  process  the  presumption  of 
of  the  defendant.  The  presumption  so  arising  law  loses  all  that  it  had  of  mere  arbitrary  power, 
is  not  a  conclusive  one,  so  as  to  preclude  the  de-  and  must  necessarily  be  regarded  only  from  the 
fendant  to  rebut  it ;  fiofr  does  it  tak«  the  place  standpoint  of  logic  and  reason,  and  valued  and 
of  cutttal  evidence  of  negligence  further  than  to  given  effect  only  as  it  has  evidential  character  "). 
east  upon  the  defendant  the  burden  of  showing  by  ^  1870,  Willard,  A.  J.,  in  State  v.  Piatt,  2 
m(207ic0  that  at  the  time  of  the  occurrence  it  was  S.  C.  150,  164  (*' Where  several  independent 
in  the  exercise  of  ordinary  care  in  respect  to  the  acts  are  required  to  be  performed  in  order  to  ac- 
construction,  equipment,  and  management  of  coraplish  a  given  result,  to  say  that  proof  of  the 
the  engine.  When,  by  proof,  it  has  so  repelled  performance  of  one  of  them  shall  he  admitted 
the  presumption,  the  burden  shifts  to  the  plain-  as  conclusivo  proof  of  the  performance  of  the 
tiff,  who  must  go  forward  anew  with  actual  evi-  other,  is  to  say  in  effect  that  one  alone  is  really 
dence  to  disprove  that  of  the  defendant,  either  requisite  "). 

directly  or  inferentially,  bv  showing  that  a  care-  *  The  various  uses  of  the  term  have  been  ex- 

fuUy  constructed,  equipped,  and  managed  ejBB"^®  amined  in  detail  arite,  §{  1845-1854  (conclusive 

would  not  have  set  fire  to  Uie  property,     when  testimonial  preferences), 

there  is  no  evidence  of  negligence  other  than  '  Post,  {  2522. 
that  supplied  by  the  presumption  referred  to, 
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upon  a  given  party.  If  it  is,  and  he  removes  it  by  producing  contrary  evi- 
dence,  then  that  presumption,  as  a  rule  of  law,  is  satisfied  and  disappears ; 
he  may  then  by  his  evidence  succeed  in  creating  another  presumption  which 
now  puts  the  same  duty  upon  the  other  party,  who  may  in  turn  be  able  to 
dispose  of  it  satisfactorily.  But  the  same  duty  cannot  at  the  same  time 
exist  for  both  parties,  and  thus  in  strictness  the  presumptions  raising  the 
duty  cannot  contiict.  There  may  be  successive  shiftings  of  the  duty,  by 
means  of  presumptions  successively  invoked  by  each ;  but  it  is  not  the  one 
presumption  that  overturns  the  other,  for  the  mere  introduction  of  sufficient 
evidence  would  have  the  same  effect  in  stopping  the  operation  of  the  pre- 
sumption as  a  rule  of  law.  This  shifting  of  the  duty  of  production  of 
evidence,  by  reason  of  the  successive  invocation  of  different  presumptions, 
may  create  a  complicated  situation  difficult  to  work  out ;  but  it  can  more 
properly  be  spoken  of  as  a  case  of  successive  presumptions  than  of  conflicting 
presumptions ;  and  the  ultimate  key  to  the  situation  is  very  often  found  by 
ascertaining  the  incidence  of  the  burden  of  proof  in  the  other  sense,  i.  e,  the 
ultimate  risk  of  non-persuasion.^ 

A  counter-presumption  is  merely  that  presumption  which  is  available  for 
the  opponent  when  he  has  not  only  fulfilled  the  duty  of  producing  evidence 
against  a  presumption,  but  has  gone  further  and  evidenced  additional  facts 
which  create  a  new  presumption  in  his  favor,  and  thus  restored  to  the 
original  proponent  the  duty  of  producing  evidence.  This  situation  is  of  rare 
occurrence.* 

§  2494.  Same:  Prima  Faoie  Bridence;  Buffloient  Evidence  for  the  Jury; 
SointUla  of  Bvldence.  The  term  "prima  facie  evidence"  or  "prima  fade 
case  "  is  used  in  two  senses,  and  it  is  often  ditScult  to  detect  which  of  these 
is  intended  in  the  passage  in  hand.  (1)  In  discussing  presumptions,  the 
term  "prima  facie"  is  sometimes  used  as  equivalent  to  the  notion  of  a  pre- 
sumption, even  in  the  strict  sense  of  a  ruling  of  the  judge  putting  upon  the 
opponent  the  duty  of  producing  evidence.^  In  other  words,  the  term  is  thus 
applied  to  the  stage  of  the  case  already  noted  in  a  preceding  section  {anie, 
§  2487)  as  {d)  and  (c"),  namely,  where  the  proponent,  having  the  burden 
of  proving  the  issue  (t.  e.  the  risk  of  non-persuasion  of  the  jury),  has  not 
only  removed  by  sufficient  evidence  the  duty  of  producing  evidence  to  get 
past  the  judge  to  the  jury,  but  has  gone  further,  and,  either  by  means  of 
a  presumption  or  by  a  general  mass  of  strong  evidence,  has  entitled  himself 

^  Compare    the    presumption    of  ionoceuce  field,  0.  J.,  in  Banbnry  Peerage  Case,  1  Sim.  & 

(posty  $  2511)  and  the  presamption  of  marriage  St.  153  (*^  In  every  case  in  which  there  is  prima 

(post,  §§  2505,  2506),  which  furnish  the  chief  facie  evidence  of  any  right  existing  in  any  per- 

field   for   **  conflicting  "  presumptions.      Some  son,  the  antu  probandi  is  always  upon  the  person 

good  instances  of  these  situations  are  worked  out  or  party  calling  such  right  in  question  '*) ;  1S49, 

by  Professor  Thayer,  uW  supra,  pp.  343-350.  Best,  Evidence,  §  273  ("The  burden  of  proof  is 

*  Compare  the   example  cited  ante,  §  2487,  shifted  ...  by  every  species  of  evidence  strong 

note  8.  enough  to  establish  a  prima  facie  case  against  a 

1  E.  g.:  1883,  Bowen,  L.  J.,  in  Abrath  ».  party");  1895,  State  v.  Sattley,  181  Mo.  464, 

R.  Co.,  L.  R.  11  Q.  B.  D.  440,  455,  32  W.  R.  83  S.  W.  41  {'*  th^ pHmafacU  case  is  sufficient 

60,  53  ("If  he  [the  plaintiff]  makes  a  prima  and  conclusive,  unless  rebutted  by  the  other  evi- 

facie  case,  and  nothing  is  done  by  the  other  side  dence  in  the  case  "). 
to  answer  it,  the  defendant  fails   ) ;  1810,  Mans- 
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to  a  ruling  that  the  opponent  should  fail  if  he  does  nothing  more  in  the  way  of 
producing  evidence.  Though  this  usage  for  the  term  is  less  usual,  and  being 
ambiguous,  is  objectionable,  yet  it  serves  to  subsume  under  one  name  the 
similar  legal  effects  (<;')  and  (c")  produced  by  a  specific  presumption  or  by  a 
ruling  on  the  mass  of  evidence  in  the  particular  case. 

(2)  But  the  phrase  *' priTn^  facie*'  is  also,  and  clearly  enough,  found  used 
in  a  very  different  sense,  representing  the  stage  already  noted  {ante,  §  2487) 
as  (a),  namely,  where  the  proponent,  having  the  first  duty  of  producing  some 
evidence  in  order  to  pass  the  judge  to  the  jury,  has  fulfilled  that  duty,  satis- 
fied the  judge,  and  may  properly  claim  that  the  jury  be  allowed  to  consider 
his  case.  This  sufl&ciency  of  evidence  to  go  to  the  jury  (the  significance  of 
which  is  that  the  proponent  is  no  longer  liable  to  a  nonsuit  or  to  the  direc- 
tion of  the  verdict  for  the  opponent)  is  also  often  referred  to  as  a  prima  facie 
case.^  In  this  sense  the  phrase  is  used  to  emphasize  the  insufficiency  of 
evidence  which  is  indeed  admissible,  so  far  as  the  various  rules  of  evidence 
might  have  excluded  it,  but  yet,  being  all  the  evidence  offered  by  the  pro- 
ponent, is  not  enough  in  quantity  to  be  worth  submitting  to  the  jury.*  The 
difference  between  the  two  senses  of  the  term  is  practically  of  the  greatest 
consequence ;  for,  in  the  latter  sense,  it  means  merely  that  the  proponent 
is  safe  in  having  relieved  himself  of  his  duty  of  going  forward,  while  in  the 
former  sense  it  signifies  that  he  has  further  succeeded  in  creating  it  anew 
for  his  opponent.^  Some  of  the  chief  occasions  of  its  use,  and  therefore  of  an 
unfortunate  obscurity  in  the  significance  of  the  rulings,  are  in  the  proof  of 
execution  of  attested  documents,^  or  of  the  identity  of  the  person  signing 
them,®  or  of  the  authentication  of  ancient  writings,^  where  it  is  often  difficult 
to  determine  whether  the  effect  of  the  ruling  is  merely  that  the  document 
may  be  read  or  amounts  to  directing  the  jury  to  take  it  for  genuine.® 

'  For  example:  1832,  Story,  J.,  in  Crane  v,  tents.     I  did  not  mean  to  convey  that    But  I 

Morris,  6  Pet.  598,  621  (referring  to  evidence  of  told  you  that  it  was  evidence  that  he  did  know 

a  deed:  ** Whenever  evidence  is  offered  to  the  the  contents,  and  that  you  were  to  form  your 

jury  which  is  in  its  nature  prima  fade  proof,  judgment  upon  the  whole  of  the  case,  reading 

.  .  .  whatever  just  influence  it  may  derive  from  the  documents  and  the  evidence  "). 
that  character,  the  jury  have  a  right  to  give  it ;  *  As  in  Benoit  v.  R.  Co.,  154  N.  Y.  223,  48 

.  .  .  the  law  has  suomitted  it  to  them  to  decide  N.  K  524  (1897),  where  it  was  ruled,  the  plain- 

for  themselves  ").     In  the  following  Irish  case,  tiff  having  to  show  the  defendant's  scienter  of  a 

the  obscurity  of  the  legal  phrase  was  brought  horse's  unmanageable  disposition,  that  a  single 

out  by  a  question  from  an  intelligent  juror:  1848,  instance  of  its  having  run  away,  though  admis- 

B.  V.  O  Doherty,  6  State  Tr.  n.  s.  881,  873  sible  evidence,  was  not  sufficient  evidence  to  go 

(Pennefather,  B.,  charging  the  jury,  in  a  prose-  to  thejury. 

Gution  for  publishing  an  article  with  seditious  *  Ijie  following  opinion  notices  the  distinc- 

intent :  "  The  publishing  them  is  certainly  jmma  tion :  1876,  Cushiug,  C.  J.,  in  King  v.  Hopkins, 

fade  evidence  against  him,  as  being  the  regis-  57  N.  H.  334,  359. 
tered  proprietor  jfof  the  newspaper]  "  ;  a  juror  :  •  Poatf  §  2520. 

"There  is  a  difference  of  opinion  among  the  *  Pott,  §2529. 

jurors  ;  some  hold  that,  from  your  lordship  stat-  ^  Pott,  |  2521. 

ing  there  being  prima  facie  evidence  of  the  pris-  *  The  following  case  has  been  ^p'eatly  respon- 

oner's  guilt,  we  should  at  once  go  to  find  nim  sible  for  the  confusion  of  usage  ;  its  language  is 

guilty  ;  others  receiving  the  phrase  thus,  that  of  no  service  nowadays :  1820,  R.  o.  Burdett,  3 

your  lordship  did  not  mean  to  convey  that  it  B.  k  Aid.  717-758  (arguments  of  counsel) ;  4  id. 

was  sufficient  [to  reauire  that  finding]  "  ;  Pen-  95-183  (opinions  of  the  judges) ;  Best  and  Hoi- 

nefather,  B. :     -1  did  not  mean,  gentlemen,  to  royd,JJ.,  use  the  term ''presumptive evidence" 

direct  you  or  tell  you  that  in  point  of  law,  be-  as  equivalent  to  '*  circumstantial  evidence,"  and 

cause  he  was  the  publisher  and  proprietor  of  the  their  ruling  is  merely  that  there  was  sufficient 

paper,  he  therefore  necessarily  knew  the  con-  of  it  to  go  to  the  jury ;  Bayley,  J.,  held  that 
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The  question  is  thus  presented/in  detennining  this  snfficiencj  of  evidence 
to  go  to  the  jury,  whether  there  are  any  detailed  tests  to  control  or  to  guide 
the  judge  in  his  ruling.  The  ruling  will,  in  truth,  depend  entirely  on  the 
nature  of  the  evidence  offered  in  the  case  in  hand ;  and  it  is  seldom  possible 
that  a  ruling  can  serve  as  a  precedent  It  has  been  ruled,  for  instance,  that 
to  show  a  scienter  of  a  horse's  unmanageable  disposition,  a  single  instance  of 
its  having  run  away  is,  though  admissible,  not  sufficient  evidence  for  the 
jury ;  ^  mere  identity  of  name  has  been  thought  both  sufficient  and  insuffi- 
cient evidence  of  identity  of  person ;  ^  but  even  these  can  hardly  be  taken  as 
fixed  precedents.  There  is  no  virtue  in  any  form  of  words.  There  was  an  old 
phrase  that  a  "mere  scintilla  of  evidence"  was  sufficient;'^  but  this  has  been 
abandoned  by  most  Courts.^  Other  varieties  of  phrasing  have  sometimes 
been  attempted.'^  In  some  Courts  it  is  said  that  the  test  for  the  ruling  is 
the  same  as  it  would  be  on  a  motion  after  verdict  to  set  aside  the  verdict  as 
being  against  the  overwhelming  weight  of  evidence.^^    Even  if  this  were  so. 


''in  order  to  warrant  a  presamptioii,  a  prima 
facie  case  must  at  least  be  made  out,"  meauing 
the  same  as  above,  but  on  the  facts  he  thonffht 
that  there  was  not  here  sufficient  evidence,  add- 
ing ''if  they  did  draw  that  presumption,  they 
acted,  not  upon  justifiable  inference,  but  upon 
unwarrantable  conjecture"  ;  Abbott,  C.  J.,  used 
the  same  meanings;  "a  presumption  of  any 
fact  is,  properly,  an  inferring  of  that  fact  from 
other  facta  that  are  known  :  it  is  an  act  of  rea- 
soning ;  ...  if  the  [jury's]  conclusion  is  a  rea- 
sonable inference  from  the  premises,  we  ought 
not  to  disturb  their  verdict "). 

•  1897,  Benoit  v.  K.  Co.,  154  N.  Y.  22S,  48 
N.  E.  524.  So  al»o  :  1899,  Creamer  v,  Mcllvain, 
89  Md.  343,  43  Atl.  9;35  (like  Benoit  v.  R.  Co.) ; 
1899,  Wei^and  v.  Reliuing  Co.,  189  Pa.  248,  42 
Atl.  132  (one  former  kick  by  a  mule,  not  suffi- 
cient evidence  of  viciousness,  on  the  facts). 

w  Post,  §  2529. 

u  The  phrase  is  mentioned,  to  be  repudiated, 
in  the  1800s :  1857,  Toomey  v,  R.  Co.,  8  C.  B. 
N.  8.  146,  150 ;  1867,  Wheelton  v,  Hardisty,  8 
E.  &  B.  282,  262,  277  ;  1868,  Ryder  v.  Womb- 
well,  L.  R.  4  Exch.  32  ;  but  it  is  difficult  to 
find  any  prior  time  when  it  was  ever  a  recog- 
nize(i  test  in  England. 

"  1898,  James  v.  Crockett,  84  N.  Br.  640, 
548  ;  1887,  Bartelott  v.  International  Bank,  119 
111.  259,  269,  9  N.  E.  898  ;  1898,  OfTutt  v. 
Expos.  Co.,  175  id.  472,  51  N.  E.  650  (scintilla 
rule  disapproved  ;  evidence  "  tending  to  prove" 
suffi(^es  ;  Bartelott  case  approved)  ;  1899,  La  id- 
law  V.  Sage,  158  N.  Y.  73,  52  S.  E.  679  ;  1900, 
Schoepflin  v.  Coffey,  162  id.  12,  66  N.  E.  502 ; 
1901,  Cogdell  u.  R.  Co.,  129  N.  C.  398,  40  S.  E. 
202  ;  1873,  Philadelphia  &  R.  R.  Co.  v.  Yeager, 
73  Pa.  121, 124  ;  1876,  Commissioners  of  Marion 
Co.  V.  Clark,  94  U.  S.  278,  284 :  1897,  Taft,  J., 
in  Ewing  v,  Goode,  78  Fed.  442  ("The  pre- 
liminary question  for  the  Court  to  settle  in  this 
case,  therefore,  is  whether  there  is  any  evidence 
sufficient  in  law  to  sustain  a  verdict  that  defend- 
ant was  unskillful  or  ncgligenl,  and  that  his 
want  of  skill  or  care  caused  injury.     In  the 


Courts  of  this  and  other  States  the  rule  is  that 
if  the  party  having  the  burden  of  proof  offer  a 
mere  scintilla  of  evidence  to  support  each  neces- 
sary element  of  his  case,  however  overwhelming 
the  evidence  to  the  contrary,  the  Court  must 
submit  the  issue  thus  made  to  the  juiy,  wiUi 
the  power  to  set  aside  the  verdict,  if  found 
against  the  weight  of  the  evidence.  In  the  Fed- 
eral Courts  this  is  not  the  rule.  According  to 
their  practice,  if  the  party  having  the  bu^en 
submits  only  a  scintilla  of  evidence  to  sustain 
it,  the  Court,  instead  of  going  through  the  use- 
less form  of  submitting  the'  issue  to  the  jury, 
and  correcting  error,  if  made,  by  setting  aside 
the  verdict,  may  in  the  first  instance  direct  the 
jury  to  return  a  verdict  for  the  defehduit. 
Hence  our  inquiry  is :  Does  the  case  now  sub- 
mitted show  more  than  a  scintilla  of  evidence 
tending  to  show  want  of  skill  or  care  by  defend- 
ant, or  injury  caused  thereby?");  1903,  New 
York  C.  &  H.  R.  R.  Co.  r.  Difendaffer,  —  0.  C. 
A.  —  ,  125  Fed.  893  (Marion  County  v,  Clark 
followed).  There  is  a  collection  of  authorities 
for  various  jurisdictions  in  Thompson  on  Trials, 
§§  2246  ff.  The  opinion  of  Brannon,  J.,  in  Eet- 
terman  v.  R.  Co.,  48  W.  Va.  606,  37  S.  E.  68S 
(1900)  is  a  valuable  one. 

"  1893,  Catlett  v.  R.  Co.,  67  Ark.  461,  468, 
21  S.  W.  1062  ("evidence  legally  sufficient  to 
warrant  a  verdict ") ;  1893,  Ohio  &  M.  R.  Co. 
V.  Dunn,  138  Ind.  18,  27,  36  N.  E.  702,  37 
N.  E.  546  ("evidence  from  which  when  undis- 
puted "  a  finding  would  be  justifietl) ;  1897, 
State  V,  Couper,  32  Or.  212,  49  Fac.  959  (either 
"no  competent  evidence  at  all  bearing  upon  the 
subject,"  or  "so  weak  that  a  verdict  against  the 
defendant  would  necessarily  be  attributable  to 
passion,  prejudice,  or  partiality  ") ;  1898,  Joske 
V.  Irvine,  91  Tex.  674,  44  S.  W.  1069  (must  be 
more  than  to  raise  "a  mere  surmise  or  sus- 
picion ") ;  1900,  Ketterman  r.  R.  Co.,  48  W;  Va. 
606,  37  S.  E.  683. 

"  1874,  Brett,  J.,  in  Bridges  v.  R.  Co., 
L.  R.  7  H.  L.  213 ;  1894,  Fomes  v,  Wright,  91 
la.  392,  59  N.  W.  61 ;  1898,  Market  &  F.  N. 
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it  would  not  afiford  any  more  concrete  and  tangible  guide.  But  it  seems  un- 
sound,^^  on  principle,  to  assert  such  an  identity,  for  two  reasons,  —  in  the  first 
place,  because  the  mass  of  evidence  in  the  two  situations  is  very  diflferent  (for 
after  verc^ct  the  defendant's  evidence  has  to  be  considered  with  the  rest),  and 
in  the  next  place,  because  the  setting  aside  of  a  verdict  leads  merely  to  a  new 
trial,  while  the  ruling  of  insufl&ciency  leads  usually  to  the  direction  of  a 
verdict  for  the  opponent  (post,  §  2495),  and  therefore  a  total  quantity  of  the 
proponent's  evidence  which  would  justify  the  former  might  be  more  than 
would  justify  the  latter.^®  Perhaps  the  best  statement  of  the  question  is 
this:  "[The  proposition]  cannot  merely  be,  Is  there  evidence?  .  .  .  The 
proposition  seems  to  me  to  be  this :  Are  there  facts  in  evidence  which  if 
unanswered  would  justify  men  of  ordinary  reason  and  fairness  in  afl&rming 
the  question  which  the  plaintiff  is  bound  to  maintsiin  ? "  ^^ 

§  2495.  Same  :  Directton  of  a  Verdict,  Motion  for  a~  Nonsuit,  and  Demurrer 
to  Evidence.  It  remains  to  ask  what  shall  be  the  form  and  effect  of  this 
ruling  of  the  judge  that  the  proponent's  evidence  is  insufficient  to  go  to  the 
jury  ?  It  is  commonly  said  that  he  "  ought  to  withdraw  the  question  from 
the  jury,  and  direct  a  nonsuit  or  a  verdict  for  the  defendant  if  the  onus  is  on 
the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the  defend- 
ant," ^  i.  e.  decide  against  the  proponent  having  the  risk  of  non-persuasion  on 
that  particular  issue,  whether  he  be  plaintiff  or  defendant.  There  are,  how- 
ever, three  distinct  forms  of  ruling,  which  raise  different  questions. 

1.  The  noTtsuit,  which  has  several  other  applications,  may  be  employed  for 
the  present  purpose.  Its  marked  feature  is  that  it  does  not  lead  to  a  judg- 
ment against  the  proponent,  and  (in  England)  that  the  proponent's  consent 
is  necessary.  But  the  local  rules  for  nonsuit  have  been  so  widely  varied  by 
modern  statutes  and  practice  that  generalizations  are  hardly  possible  as  to 
its  service  for  the  present  purpose.^ 

Bank  v,  Sargent,  85  Me.  849,  351,  27  Atl.  192 ;  '    ^^  1874,  Brett,  J.,  in  Bridges  v.  R.  Co.,  L.  B. 

1893,  Haines  ».  Trust  Co.,  56  N.  J.  L.  812,  314,  7  H.  L.  218. 

28  Atl.  796;  1898,  Holland  v.  Kindregan,  155  Other  examples  of  rulings  are  as  follows: 

Pa.  156,  160,  25  Atl.  1077  (scintilla  rule  ;  but  1900,  Granby  v,  Menard,  31  Can.  Sup.  14  ;  1895, 

treated  as  ^uivalent  to  the  Federal  rule) ;  1893,  Howard  v.  State,  108  Ala.  571,  18  So.   818  ; 

Evans  v.  Chamberlain,  40  S.  C.  104,  106,  18  1891,  Ambler  v,  Whipple,  139  III.  311,  322,  28 

S.  E.  213  ("any  pertinent  evidence") ;  1887,  N.  E.  841 ;  1902,  Kansas  C.  F.  S.  &  M.  R.  Co. 

Northern  Pa.  R.  Co.  v.  Bank,  128  U.  S.  727,  v.  Perry,  65  Kan.  792,  70  Pac.  870 ;  1897,  Fitz- 

733,  8  Sup.  266 ;  1893,  Elliott  v.  R.  Co.,  150  genild  v.  R.  Co.,  154  N.  Y.  263,  48  N.  E.  514  ; 

id.   245,   246,   14  Sup.   85  ;    1892,   Monroe  v.  1897,  State  v.  Satterfield,    121  N.  0.  558,  28 

Ins.  Co.,  3  C.  C.  A.  280,  52  Fed.  777  ;  1893,  S.  E.  491. 

Colorado  C.  C.  M.  Co.  v,  Turck,  4  id.  313,  54  Distinguish  here  the  questions  whether  the 

Fed.  262 ;  1894,  Laclede  F.  B.  M.  Co.  v.  Hart-  evidence  is  suflScient  under  the   present  rule 

ford  Co.,  9  id.  1,  60  Fed.  361  (not  merely  if  and  whether  it  is  sufficient  under  the  rule  of 

"some  evidence") ;  1896,  Mount  Adams  &  E.  P.  conditioncU  relevancy  {anUy   §  1871);   on  this 

I.  R.  Co.  ».  Lowery,  20  id.  596,  74  Fed.  463  point,  compare  Reed  v,  Clark,  47  Gal.  194,  200 

(containing  u  full  survey  of  cases).  (1873). 

"  Accord:  1899,  Series  v.  Series,  35  Or.  289,  ^  1878,  Lord  Blackburn,  in  Dublin,  etc.  R. 

57  Pac.  634  (citing  cases);  1897,  Wright  v.  Ex-  Co.  ».  Slattery,  L.  R.  8  App.  Cas.  1155. 
press  Co.,  80  Fed.  85.     See  a  useful  article  in  •  The  following  opinions  are  useful  for  the 

the  Western  Reserve  Law  Journal  for  October,  orthodox  theory :  1863,  Willard,  J.,  in  People 

1898.  V.  Cook,  8  N.  Y.  67,  74  ;  1892,  Magruder.  C.  J., 

!•  1862,  Chapman,  J.,  in  Denny  r.  Williams,  in  Joliet  A.  &  N.  R.  Co.  v.  Velie,  140  111.  59, 

6  All.  1,  5 ;  1871,   Brooks  r.  Somerville,  106  29  N.  E.  706.    The  following  cases  illustrate 

Mass.  271,  275  (approving  Denny  o.  Williams).  some  of  the  considerations   that  may  enter  : 
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2.  The  direction  of  a  verdict  is  the  appropriate  and  most  usual  f  onn  of  the 
mling.'  Two  main  questions  here  arise :  (a)  Is  there  any  reason  why  an 
order  directing  a  verdict  for  insufficiency  of  evidence  may  not  be  made  in 
favor  of  the  opponent  (i  e,  usually,  the  defendant)  ?  (b)  Is  there  any  reason 
against  making  it  in  favor  of  the  proponent  (t.  e.  usually,  the  plaintifl)  ? 

(a)  It  is  almost  universally  conceded  that  the  direction  of  a  verdict  for 
the  opponent  is  in  general  a  proper  form  of  ruling.  That  much,  and  no  less, 
is  the  very  thing  that  is  signified  by  this  part  of  the  judge's  function  in  the 
trial.^  In  making  the  decision,  however,  the  truth  of  the  proponent's  testi- 
mony must  be  assumed ;  ^  for  only  the  jury  could  have  the  right  to  decide 
to  the  contrary  upon  that  material  Moreover,  the  sufficiency  of  evidence 
which  will  defeat  such  a  motion  may  be  found  in  the  opponent's  own  evi- 
dence (which  he  himself  cannot  gainsay),^  just  as  the  insufficiency  of  facts 
which  will  justify  such  a  direction  may  be  found  in  the  opponent's  evidence, 
provided  it  is  undisputed.^ 

(&)  That  a  verdict  may  also  be  directed  for  the  proponent  is  accepted  by 
the  majority  of  Courts,  though  it  is  more  plausibly  open  to  dispute.^  The 
usual  situation  is  that  of  a  plaintiff  who  has  produced  a  mass  of  evidence 
sufficient  to  throw  upon  the  defendant  the  liability  of  producing  some  evi- 
dence to  the  contrary,  and  if  this  duty  is  not  sustained,  it  is  the  judge's 
function  to  make  the  decision  {ante,  §  2487).  The  only  objection  here  can 
be  that  the  judge  must  not  reach  his  decision  by  assuming  the  plaintiffs  tes- 
timony to  be  true  (because  that  is  the  jury's  province) ;  yet  where  the  tes- 
timony is  undisputed,  or  where  in  some  other  way  that  assumption  is 
unnecessary,  this  objection  disappears.  A  less  common  situation  is  that 
of  a  defendant  having  an  affirmative  plea  (for  example,  payment  of  a  note, 
or  contributory  negligence  in  personal  injury) ;  but  here  also  a  verdict  may 
be  ordered  for  the  defendant,  provided  the  result  can  be  reached  upon  undis- 
puted testimony  of  the  defendant,  or.  upon  testimony  of  the  plaintiff,  which 


1898,  WillUms  v.  R.  Co.,  155  N.  Y.  158,  49 
N.  £.  672  (where  the  testimony  at  a  second  trial 
was  so  different  that  it  appeared  to  be  manufac- 
tured to  suit  the  decision  in  the  former  appeal, 
a  non-suit  was  held  improper) ;  1898,  Foskett 
&  B.  Co.  V,  Swayne,  70  Conn.  74,  88  Atl.  893 
(applied  to  a  cause  tried  by  a  judge  without  a 
jury). 

•  This  has  an  equivalent,  in  some  of  the 
Southern  States  and  elsewhere,  in  a  motion  to 
exclude  all  of  the  evidence,  —  an  anomalous  and 
misleading  term. 

*  The  leading  case  is  usually  regarded  to  be 
Commissioners  of  Manon  Co.  v.  Clark,  94  U.  S. 
278,  284  (1876;  opinion  bv  Clifford,  J.). 

The  contrary  rule  in  a  few  States  is  based  on 
some  misapprehension  of  the  jury's  function ; 
e.  g. :  1868,  Littlejohn  v.  Fowler,  8  Coldw. 
Tenn.  284,  288  ;  1898,  Gannon  v.  Gaslight  Co., 
145  Mo.  602,  46  S.  W.  968  ;  1903,  Dalton  v, 
Poular  Bluff,  173  id.  39,  72  S.  W.  1068.  This 
fallacy  is  dealt  with  in  the  following  opinions : 
1896,'Norris  v.  Clinkscales,  47  S.  C.  448,  25 


S.  E.  797  ;  1900,  Ketterman  ».  R.  Co.,  48  W.  Va. 
606,  37  S.  £.  683. 

•  1885,  Meadows  v.  Ins.  Co.,  67  la.  57,  24 
N.  W.  591. 

•  1898,  Gagnon  v.  Dana,  69  K.  H.  264,  3» 
Atl.  982. 

V  1900,  Lonzer  o.  B.  Co.,  1<96  Pa.  610,  46 
Atl.  937. 

•  1899,  Brown  v.  Drake,  109  Ga.  179,  34 
S.  E.  309 ;  1900,  Marshall  v.  J.  Grosse  C.  Co., 
184  111.  421,  66  N.  E.  807  ;  1853,  People  p. 
Cook,  8  N.  Y.  67,  74  ;  1890,  Delaware  L.  &  W. 
R.  Co.  V.  Converse,  139  U.  S.  469,  472,  11  Sup. 
669  ;  1894,  Union  P.  R.  Co.  v.  McDonald,  152 
id.  262,  284,  14  Sup.  619 ;  1903,  Leach  v.  Burr, 
188  id.  610,  23  Sup.  393  ("  the  power  of  a  Court 
to  direct  a  verdict  for  one  party  or  the  other 
is  undoubted").  GorUra:  1897,  Anniston  Na- 
tional Bank  «.  Committee,  121  N.  C.  109,  23 
S.  E.  134  ;  1897,  EUer  v.  Church,  ib.  269,  28 
S.  E.  364.  Perhaps  Neal  v,  R.  Co.,  N.  C, 
infra,  displaces  these. 
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the  latter  must  concede  to  be  true.^  It  is  maintained  hj  most  Courts  that 
in  a  criminal  ease  there  can  be  no  direction  of  a  verdict  for  the  prosecu- 
tion ;  ^^  and  this  conclusion  is  supposed  (but  erroneously)  to  follow  from  the 
rule  of  persuasion  beyond  a  reasonable  doubt  (post,  §  2497). 

3.  The  demurrer  to  evidence  is  a  form  of  raising  an  objection  of  law,  which 
has  a  history  of  its  own  in  its  original  use.^^  But  the  term  and  the  form 
came  to  be  used,  in  some  American  jurisdictions,  as  the  practical  equivalent 
for  the  foregoing  process,  —  the  motion  to  direct  a  verdict  for  insulB&ciency 
of  evidence.  The  chief  effect  of  this  has  been  to  introduce  a  certain  con- 
fusion into  the  rulings  which  deal  with  the  subject  of  waiver,  now  to  be 
noticed. 

§  2496.  Same :  Waiver  of  Motion  by  Sabsequent  Introdaction  of  Evidence. 
When  an  opponent,  at  the.  close  of  the  proponent's  case  in  chief,  has  made  a 
motion  asking  in  effect  for  the  direction  of  a  verdict,  how  is  the  opponent's 
situation  affected  by  his  subsequent  conduct,  with  respect  to  a  waiver  of  the 
motion  ?  (1)  In  the  first  place,  the  opponent  cannot  claim  a  ruling  by  the 
judge,  as  a  matter  of  right,  if  he  makes  the  motion  at  the  close  of  the  pro- 
ponent's case  in  chief  without  then  resting  his  ovm  case.  At  that  point,  he  is 
only  invoking  the  Court's  discretion  ;  not  until  the  entire  evidence  is  closed 
may  he  demand  a  ruling  as  of  right^  (2)  In  the  next  place,  it  follows  that 
the  opponent  waives  no  right  hy  going  on  to  put  in  his  own  evidence  after  the 
judge's  refusal  to  rule  against  the  proponent  for  insufl&ciency  of  evidence  at 
the  close  of  the  proponent's  case  in  chief.  The  opponent  may  therefore  re- 
new  the  motion  at  the  close  of  the  whole  case  on  both  sides,  and  is  entitled 
to  the  benefit  of  the  ruling,  if  in  his  favor  at  that  time.*  (3)  Conversely, 
however,  he  cannot  take  advantage  of  the  judge's  original  erroneous  refusal 
to  direct  a  verdict  for  insufi&ciency  at  the  time  of  the  first  motion,  if  he  does 
not  renew  the  motion  at  the  close  of  all  the  evidence,  or  if  at  the  time  of  the 


•  1900,  Neal  v.  R.  Co.,  126  N,  C.  634,  36. 
S.  E.  117  (contributory  negligence ;  Douglas 
and  Clark,  JJ.,  diss.) ;  this  case  therefore  quali- 
fies the  following  ruling  :  1898,  Cable  v.  R.  Co., 
122  id.  892,  900,  29  S.  E.  377  (contributory 
negligence).  The  following  cases  illustrate  the 
distinction :  1900,  Haven  v.  Mo.  R.  Co.,  155 
Mo.  216,  65  S.  W.  1035  (case  of  contributory 
negligence  not  taken  from  the  jury  where  plain- 
tiff and  another  witness  testified  to  facts  which 
if  true  sustained  her  case) ;  1896,  American  Ex- 
change Bank  v.  N.  Y.  B.  &  P.  Co.,  148  N.  Y. 
698,  43  N.  E.  168  (where  the  person  having  the 
burden  proves  his  facts  by  a  cros.s-examination 
of  the  opponent's  witness,  the  judge  may  direct 
the  issue  to  be  found  for  the  former,  because  the 
only  question  that  can  arise  is  that  of  the  credi- 
bility of  the  witness,  and  the  opponent  cannot 
dispute  that). 

"  1899,  People  v.  Warren,  122  Mich.  604, 
81  N.  W.  360  (collecting  cases) ;  1895,  Sparf  v. 
U.  S.,  156  U.  S.  51,  177,  15  Sup.  273.  Con^a  : 
1873,  Com.  V,  Ma^ee,  Pa.,  12  Cox  Cr.  549. 
Compare  the  following:  1897,  Agnew  v.  U.  S., 
165  U  S.  36,  60,  17  Sup.  35  ("In  criminal 


cases,  the  burden  of  establishing  guilt  rests  on 
the  prosecution  from  the  beginning  to  the  end 
of  the  triaL  But  when  a  prima  facie  case  has 
been  made  out,  as  conviction  follows  unless  it 
he  rebutted,  the  necessity  of  adducing  evidence 
then  devolves  on  the  accused ") ;  1902,  Mc- 
Knight  ».  U.  S.,  64  C.  C.  A.  858.  115  Fed.  972  ; 
1902,  U.  S.  V.  German,  116  Fed.  987;  and  the 
cases  cited  post,  §§  2601,  2512-2514. 

"  1793,  Gibson  v.  Huntei-,  2  H.  Bl.  187  ; 
1873,  Trout  v,  R.  Co.,  23  Gratt.  619 ;  Thayer, 
Preliminary  Treatise,  234. 

1  1892,  Columbia  &  P.  S.  R.  Co.  v,  Haw- 
thonie.  144  U.  S.  202,  12  Sup.  591. 

«  1889,  Weber  v.  Kansas  City  C.  R.  Co.,  100 
Mo.  194,  12  S.  W.  804,  13  S.  W.  587. 

In  a  few  States  this  right  of  the  opponent  to 
proceed  to  introduce  his  own  evidence,  after  the 
motion  refused,  was  formerly  denied,  probably 
on  the  analogy  of  a  demurrer  to  evidence ;  but 
this  has  usually  been  changed  by  statute  ;  e.  g,, 
Barabasz  v.  Kabat,  Md.,  infra;  1896,  State  v. 
Groves,  119  N.  C.  822,  824,  25  S.  E.  819  ;  1898, 
PumeU  V.  R.  Co.,  ]  22  id.  832,  836, 29  S.  E.  968  ; 
compare  N.  C.  St.  1899,  c.  131. 
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final  motion  the  ruling  correctly  refuses  to  order  a  verdict  for  insufficiency  ;  ^ 
the  Court  is  at  that  time  entitled  to  decide  upon  a  survey  of  the  whole  evi- 
dence ;  and  this  survey  naturally  renders  any  prior  error  immaterial  This 
is  sometimes  put  upon  the  ground  of  waiver ;  but  it  is  rather  a  necessary 
consequence  of  the  discretionary  nature  and  limited  scope  of  the  first  ruling. 

§2497.  Meaaore  of  Persaaslon :  (1)  Proof  beyond  a  Reasonable  Doabt; 
Rule  for  Criminal  Cases.  After  the  tribunal  having  the  function  of  deciding 
upon  facts,  i.  e.  the  jury,  has  retired  to  reach  and  frame  its  decision,  a  ques- 
tion arises  as  to  the  nature  or  degree  of  its  persuasion.  Here,  it  is  to  be 
noticed,  we  are  no  longer  concerned  with  the  incidence  of  the  duty  or  burden 
of  proof  as  between  the  parties  to  the  cause,  but  merely  with  the  tribunal's 
own  duty  and  conduct  as  to  its  standard  of  persuasion. 

Now  the  logical  notion  involved  in  the  situation  is  that  the  tribunal  must 
be  persuaded  to  believe  the  affirmation  of  the  burden-bearer  before  it  can  be 
asked  to  act  as  desired,  but  that  this  persuasion  or  conviction  in  the  mind  of 
the  tribunal  may  have  more  than  one  degree  or  quality  of  positiveness ;  and 
an  attempt  is  made  by  the  law  to  define  the  degree  of  positiveness  of  per- 
suasion which  must  exist  in  order  to  justify  action  in  the  shape  of  a  verdict 
for  the  burden-bearer.  The  attempt  to  define  these  qualities  of  persuasion 
has  great  difficulties;  and  many  useless  refinements  and  wordy  quibbles 
have  marked  the  countless  and  more  or  less  unsuccessful  attempts. 

In  criminal  cases  a  rule  has  grown  up  that  the  persuasion  must  be  beyond 
a  reasonable  dotcbt}  This  precise  distinction  seems  to  have  had  its  origin  no 
earlier  than  the  end  of  the  1700s,  and  to  have  been  applied  at  first  only  in 
capital  cases,  and  by  no  means  in  a  fixed  phrase,  but  in  various  tentative 
forms.  "  A  clear  impression,"  **  upon  clear  grounds,"  "  satisfied,"  are  the  ear- 
lier phrases ;  and  then  "  rational  doubt,"  *'  rational  and  well-grounded  doubt," 
**  beyond  the  probability  of  doubt,"  and  "  reasonable  doubt "  come  into  usa 
Then,  in  Mr.  Starkie's  classical  treatise,  "  moral  certainty,  to  the  exclusion  of 
all  reasonable  doubt,"  is  given  vogue.*  From  time  to  time,  various  ill-advised 
efforts  have  been  made  to  define  more  in  detail  this  elusive  and  undefinable 
state  of  mind.    One  that  has  received  frequent  sanction  and  has  been  quoted 


s  1892,  Joliet  A.  &  N.  R.  Go.  v.  Velie,  140 
111.  59,  63,  26  N.  £.  1086  ;  1898,  Ames  k  Frost 
Co.  V.  Strachurski,  145  id.  192,  195,  84  N.  E. 
48 ;  1900,  Barabasz  v.  Kabat,  91  Md.  53,  46 
Atl.  837  (good  opinion  by  Pearce,  J.) ;  1901, 
New  York  P.  &  N.  R.  Co.  v.  Jones,  94  id,  24, 
60  Atl.  422  ;  1889,  Weber  v.  Kansas  City  C.  R. 
Co.,  Mo.,  supra  ;  1903,  Klockenbrink  v.  R.  Co., 
172  id.  678,  72  S.  W.  900 ;  1902,  Sigua  Iron 
Co.  V,  Brown,  171  N.  Y.  488,  64  N.  E.  194  ; 
1892,  Columbia  k  P.  S.  R.  Co.  v.  Hawthorne, 
U.  S.,  supra;  1894,  Union  Pacific  R.  Co.  v. 
Daniels,  152  id.  684,  687,  14  Su]).  756 ;  1902, 
McCrea  v.  Parsons,  50  G,  C.  A,  612,  112  Fed. 
917  ;  1908,  Walton  v.  Wild  Goose  M.  &  T.  Co., 
60  C.  C.  A.  155,  123  Fed.  209.  Contra:  1898, 
PorneU  v.  R.  Co.,  122  N.  C.  882,  29  S.  E.  953 


(constniing  a  statute ;  the  original  error  may  be 
reviewed). 

In  Illinois,  there  is  a  local  question  whether 
the  motion  to  direct  a  verdict  must  be  in  lorUr 
inQy  under  a  statute  requiring  instnictions  to 
the  jury  to  be  in  writing:  1898,  Ames  &  Frost 
Co.  V,  Strachurski,  supra  (undecided) ;  but  it  is 
plain  that  the  two  are  different  thin^ 

^  In  Georgia  alone,  it  seems,  this  test  does 
not  obtain  :  Ga.  Code  1895,  §  5145,  Cr.  C.  §  987 
(in  criminal  cases  '*  a  greater  strength  of  mental 
conviction  "  than  preponderance  of  testimony  in 
necessary). 

*  For  the  historical  data  above  summarized, 
see  an  article  by  Judge  May  of  Boston,  in  the 
American  Law  Review,  X,  642,  656,  the  author 
of  the  treatise  on  Criminal  Law,  and  Thayer's 
Preliminary  Treatise,  pp.  551-558. 
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innumerable  times  is  that  of  Chief  Justice  Shaw  of  Massachusetts,  on  the 
trial  of  Dr.  Webster  for  the  murder  of  Mr.  Parkman :  *  "  [Reasonable  doubt] 
is  that  state  of  the  case,  which,  after  the  entire  comparison  and  consideration 
of  all  the  evidence,  leaves  the  minds  of  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth 
of  the  charge.  .  .  .  The  evidence  must  establish  the  truth  of  the  fact  to  a 
reasonable  and  moral  certainty,  —  a  certainty  that  convinces  and  directs  the 
understanding,  and  satisfies  the  reason  and  judgmeiit.  •  .  .  This  ^e  take  to 
be  proof  beyond  a  reasonable  doubt" 

Many  others,  in  varying  forms,  convey  the  same  notion  in  more  or  less 
well-chosen  words ;  and  each  Court  has  its  stores  of  precedents  of  instruc- 
tions approved  and  disapproved.^    Nevertheless,  when  anything  more  than  a 

807;  1896,  Burney  v.  State,  100  id.  65,  25 
8.  E.  911;  1897,  Campbell  v.  State,  ib.  267,  28 
S.  £.  71 ;  1898,  Spalding  v.  People,  172  Ul.  49, 
49  N.  E.  998  ;  1897,  Rejuoldsv.  State,  147  Ind. 
8,  46  N.  E.  81 ;  1897,  Hauk  v.  State.  148  id. 
288,.  46  N.  E.  127  ;  1898,  Shields  v.  State,  149 
id.  895,  49  N.  E.  851;  1898,  Mcintosh  v. 
State,  151  id.  251,  51  N.  £.  854 ;  1897,  SUte  o. 
Van  Tassel,  108  la.  6,  72  N.  W.  497 ;  1897, 
state  V.  Debolt,  104  id.  105,  78  N.  W.  499 ; 
1898,  State  v.  Marshall,  105  id.  38,  74  N.  W. 
763;  1899,  State  v.  Novak,  109  id.  717,  79 
N.  W.  465 ;  1898,  Stevens  v.  Com.,  —  Ky. 
—  ,  45  S.  W.  76 ;  1898,  State  v,  Bazile,  50 
La.  An.  21,  23  So.  8 ;  1898,  People  v.  Swartz, 
118  Mich.  293,  76  N.  W.  491 ;  1896,  Webb 
V.  State,  78  Miss.  456,  19  So.  238;  1896, 
Cherry  v.  State,  —  id.  — ,  20  So.  837  ;  1897, 
Powers  V.  State,  74  id.  779,  21  So.  667 ;  1898, 
Lipscomb  v.  SUte,  75  id.  559,  23  So.  210; 
Herman  v.  State,  ib.  340,  22  So.  872;  1896, 
State  V.  Blue,  136  Mo.  41,  37  S.  W.  796 ;  State 
V.  Goforth,  ib.  Ill,  37  S.  W.  801 ;  1898,  State 
V.  Duncan,  142  id.  456,  44  S.  W.  263 ;  1899, 
State  V.  Garrison,  147  id.  548,  49  S.  W.  508 ; 
1895,  State  v.  Gleim,  17  Mont.  17,  41  Pac. 
998 ;  1898,  State  t;.  Clancy,  20  id.  498,  52  Pac. 
267;  1895,  Collins  v.  State,  46  Nebr.  37,  64 
N.  W.  482 ;  1896,  Barney  ».  State,  49  id.  515, 
68  N.  W.  6£6  ;  1897,  Davis  v.  State,  51  id.  301, 
70  N.  W.  984  ;  1897,  Morgan  v.  State,  51  id. 
672,  71  N.  W.  788  ;  1897,  Johnson  ».  State,  53 
id.  103,  78  N.  W.  463 ;  1898,  Carrall  v.  State, 
ib.  481,  73  N.  W.  939 ;  Whitney  v.  State,  ib. 
287.  73  N.  W.  696  ;  Bartley  v.  State,  ib.  310, 
73  N.  W.  744 ;  Maxfield  v.  State,  65  id.  44.  74 
N.  W.  401  ;  1898,  SUte  v.  Mandich,  24  Nev. 
836,  54  Pac.  616  ;  1896,  Terr.  v.  Lemio,  8  N.  M. 
566,  46  Pac.  16  ;  Terr.  ».  Padilla,  ib.  610,  46 
Pac.  346  ;  1897,  People  v.  Barker,  168  N.  Y. 
Ill,  47  N.  £.  31;  1896,  State  v.  Rogers,  119 
N.  C.  793,  26  S.  E.  142  ;  1903,  State  v.  Wilcox, 
132  id.  1120,  44  S.  E.  625  ;  1898,  Patzwald  v. 
U.  S.,  7  Okl.  232,  54  Pac.  458 ;  1897,  State  v. 
Aughtry,  49  S.  C.  285,  26  S.  E.  619  ;  1896, 
Isaac  V.  U.  S.,  159  U.  S.  487,  16  Sup.  51 ; 
1897,  State  v.  Cashing,  17  Wash.  544,  50  Pac. 
512;  1896,  Emery  v.  State,  92  Wis.  146,  65 
N.  W.  848;  Frank  v.  State,  94  id.  211,  68 
N.  W.  657  ;  1897,  Hoflfman  v.  State,  97  id.  676, 


*  1850,  Com.  V.  Webster,  5  Cush.  295,  820. 
Another  is  this:  1875,  Gray,  C.  J.,  in  Com.  v. 
Costley,  118  Mass.  1 ;  **  Proof  *  beyond  a  reason- 
able doubt '  is  not  beyond  all  possible  or  imagi- 
nary doubt,  but  such  proof  as  precludes  every 
reasonable  hypothesis,  except  that  which  it 
tends  to  support.  It  is  proof  to  a  '  moral  cer- 
tainty,' as  distinguished  from  an  absolute  cer- 
tainty. As  applied  to  a  judicial  trial  for  crime, 
the  two  phrases  are  synonjrmons  and  equivalent ; 
each  has  been  used  by  eminent  judges  to  explain 
the  other,  and  each  signifies  such  proof  as  satis- 
fies the  judgment  and  consciences  of  the  jury,  as 
reasonable  men,  and  applying  their  reason  to  the 
evidence  before  them,  that  the  crime  charged 
has  been  committed  by  the  defendant,  and  so 
satisfies  them  as  to  leave  no  other  reasonable 
conclusion  possible." 

*  The  following  list  represents  almost  all  the 
jurisdictions  ;  from  Alabama  is  given  the  mate- 
rial of  two  or  three  years*  rulings,  merely  to 
illustrate  what  a  futile  grist  of  profuse  jargon 
is  permitted  by  some  Courts  to  be  ground  out 
annually  in  the  name  of  truth  and  justice: 
1895,  Jackson  v.  State,  106  Ala.  12,  17  So. 
333;  Thomas  v.  State,  ib.  19,  17  So.  460; 
Bonner  v.  State,  107  id.  97,  18  So.  226 ;  How- 
ard V.  State,  108  id.  671,  18  So.  813 ;  1896, 
Peazler  i;.  State,  110  id.  11,  20  So.  863 ;  Allen 
17.  State,  111  id.  80,  20  So.  490  ;  Barnes  v.  State, 
ib.  56,  20  So.  565 ;  Crawford  v.  State,  113  id. 
661,  21  So.  214;  1897,  Mitchell  v.  State,  114 
id.  1,  22  So.  71 ;  Yarbrough  v.  State,  115  id. 
92,  22  So.  584  ;  Pickens  v.  State,  ib.  42,  22  So. 
561 ;  Newell  i;.  State,  ib.  54,  22  So.  572  ;  Koch 
V,  State,  ib.  99,  22  So.  471  ;  1898,  Bryant  v. 
State,  116  id.  445,  23  So.  40 ;  Titns  v."  State, 
117  id.  16,  28  So.  77  ;  Bones  v.  State,  ib.  138, 
23  So.  138  ;  Walker  v.  State,  ib.  42,  23  So.  149  ; 
Burks  V.  State,  ib.  140,  23  So.  580 ;  Nicholson  o. 
State,  ib.  82,  23  So.  792;  Dennis  v.  State,  118 
id.  72,  28  So.  1002 ;  1896,  Jones  v.  State,  61 
Ark.  88,  82  S.  W.  81 ;  1896,  Lewis  v.  State, 
62  id.  494,  86  S.  W.  689;  1897,  People  v. 
White,  116  CaL.  17,  47  Pac.  771 ;  People  ». 
Ashmead,  118  id.  508,  50  Pac.  681;  People 
V.  Hubert,  119  id.  216,  61  Pac.  329;  1896, 
Boykin  v.  People,  22  Colo.  496,  46  Pac.  419 ; 
1898,  Gantling  v.  State,  40  Fla.  237,  23  So. 
857  ;  1896,  Hanye  v.  State,  99  Ga.  212,  25  S.  E. 


3548 


S  2497 


BURDEN  OF  PROOF. 


[Chap.  LXXXVl 


simple  caution  and  a  brief  definition  is  given,  the  matter  tends  to  become 
ene  of  mere  words,  and  the  actual  effect  upon  the  jury,  instead  of  being  en- 
lightenment, is  rather  confusion,  or,  at  the  least,  a  continued  incomprehension. 
In  practice,  these  detailed  amplifications  of  the  doctrine  have  usually  degene- 
rated into  a  mere  tool  for  counsel  who  desire  to  entrap  an  unwary  judge  into 
forgetfulness  of  some  obscure  precedent,  or  to  save  a  cause  for  a  new  trial  by 
quibbling,  on  appeal,  over  the  verbal  propriety  of  a  form  of  words  uttered  or 
declined  to  be  uttered  by  the  judge.  '*  No  man  can  measure  with  a  rule  he 
does  not  understand ;  neither  can  juries  determine  by  rules  obscure  in  them- 
selves and  made  yet  more  obscure  by  attempted  definition."  ^  The  effort  to 
perpetuate  and  develop  these  unserviceable  definitions  is  a  useless  one,  and 
serves  to-day  chiefly  to  aid  the  purposes  of  the  tactician.  It  should  be 
wholly  abandoned.^    Yet  its  defence  has  been  attempted  by  an  able  judge : 

1899,  MarshaUj  J.,  in  Buel  ▼.  State,  104  Wis.  132,  80  N.  W.  78  :  "  Much  discussion  is 
found  in  the  adjudged  cases  as  to  whether  any  attempt  to  explain  it  does  not  tend  to  con- 
fuse rather  than  to  enlighten  the  jury.  It  is  said  that  scholastic  attempts  to  explain  the 
meaning  of  such  words,  which  are  more  easily  understood  than  explained,  are  liable  to 
lead  such  men  as  commonly  make  up  our  juries  to  think  that  the  ordinary  processes  of 
reasoning,  by  which  they  are  accostomed  to  come  to  conclusions  in  the  ordinary  affairs 
of  life,  are  not  suitable  to  the  jury  room  in  a  criminal  case,  but  that  some  other  process 
of  reasoning  is  to  be  adopted  which  they  are  to  gather  from  the  language  of  the  trial 
judge,  and  that  they  are  thereby  really  weakened  in  their  ability  to  come  to  a  just  con- 
clusion ;  that  it  would  be  better  to  leave  them  to  exercise  their  own  intelligence  in  regard 
to  luiguage  so  plain  that  it  is  not  easy  to  make  it  plainer  by  explanation.  Mr.  Justice 
Newman  said,  in  Hoffman  v.  State :  ^  *  It  needs  be  a  skillful  definer  who  will  make  the 
meaning  of  the  term  (**  beyond  a  reasonable  doubt ")  more  clear  by  the  multiplication 
of  words,'  while  the  writer  expressed  the  view,  in  Emery  v.  State,'  that  the  due  adminis- 
tration of  justice  in  many  cases  requires  a  careful  explanation  of  the  term  to  be  given  to 
the  jury,  and  that  without  it  justice  is  liable  at  times,  through  ignorance,  to  be  defeated^ 
and  the  efficacy  of  the  law  to  protect  society,  and  its  administration  by  courts,  discredited. 
In  State  v.  Saner,*  Mitchell,  J.,  expressed  the  opinion  that  *  most  attempts  at  explaining 
the  meaning  of  a  **  reasonable  doubt "  are  made  by  the  use  of  expressions  that  themselves 
need  explanation  more  than  the  term  sought  to  be  explained  by  them,  and  that  the  better 
way  is  to  omit  such  attempts,  but  that  if  such  attempts  be  indulged  in  it  would  be  better 
to  adopt  those  definitions  that  have  received  general  approval  by  Courts.'  In  People  v. 
StubenvoU,^^  Champlin,  J.,  speaking  for  all  the  members  of  the  Court,  said:  *  We  do  not 
think  that  the  phrase  "reasonable  doubt"  is  of  such  unknown  or  uncommon  signification 
that  an  exposition  by  the  trial  judge  is  called  for.  Language  that  is  within  the  compre- 
hension of  persons  of  ordinary  intelligence  can  seldom  be  made  plainer  by  further  defin- 
ing or  refining.  All  persons  who  possess  the  qualifications  for  jurors  know  that  a  doubt 
of  the  guilt  of  the  accused,  honestly  entertained,  is  a  reasonable  doubt.'    In  Judge 


78  N.  W.  52 ;  1899,  Emery  v.  State,  101  id. 
627,  78  N.  W.  145. 

*  Judge  Ms^,  in  the  article  above  cited,  which 
contains  some  jast  remarks  upon  the  doctrine. 

*  The  following  is  a  model  treatment  of  the 
subject :  1901,  Lenert  v.  State,  —  Tex.  Cr.  —  , 
68  S.  W.  563  ("The  jnrv  sent  word  to  the 
Court .  .  .  that  they  desired  an  additional  chaige 
upon  the  meaning  of  'reasonable  doubt.'  .  .  . 
Thereupon  the  Coart  told  the  jury  verbally 
Hhat  the  two  words  ''reasonable  doubt"  were 
words  of  common  use,  and  the  juiy  could  under- 


stand them  as  easily  as  the  Court,  and  the  Court 
had  a  reasonable  doubt  as  to  whether  or  not  he 
could  under  the  law  charge  them  as  to  their 
meaning.'  We  see  no  error  in  this  action  of  the 
trial  Court  calculated  to  injure  the  rights  of 
the  appellants"). 

T  97  Wis.  676,  73  N.  W.  52. 

•  101  Wis.  627,  78  N.  W.  146. 

•  38  Minn.  488,  38  N.  W.  855 ;  this  was 
one  of  the  great  judicial  minds  of  the  passing 
generation. 

"  62  Mich.  829,  28  N.  W.  888. 
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Thompson's  work  on  Trials,^^  it  is  said  that  '  all  the  definitions  are  little  more  than  meta- 
physical paraphrases  of  an  expression  invented  by  the  common-law  judges  for  the  very  rea- 
son that  it  was  capable  of  being  understood  and  applied  by  men  in  the  jury  box.'  Many 
more  instances  might  be  given  where  judges  of  appellate  Courts  and  text  writers  have  dis- 
couraged all  attempts  at  explanation  of  what  is  a  reasonable  doubt,  from  the  standpoint 
of  a  juror.  Nevertheless  the  fact  remains  that  trial  judges,  at  least  in  important  criminal 
trials,  generally  take  great  pains  to  explain  the  term  so  that  the  commonest  understand- 
ing can  grasp  its  meaning.  The  practice  in  that  regard  has  grown  up  from  frequent 
ol^ervations  of  the  necessity  of  it.  It  is  considered  here  that  it  is  proper  in  all  cases  to 
make  a  careful  explanation  of  the  term,  and  that  where  the  prosecution  relies  wholly  on 
circumstantial  evidence  it  is  the  better  practice  to  do  so,  taking  the  utmost  care,  however, 
to  use  only  expressions  that  have  been  approved,  particularly  by  this  Court." 

It  is  generally  and  properly  said  that  this  measure  of  reasonable  doubt  need 
not  be  applied  to  the  specific  detailed  facts,  but  only  to  the  whole  issue ;  ^ 
and  herein  is  given  opportunity  for  much  vain  argument  whether  the  strands 
of  a  cable  or  the  links  of  a  chain  furnish  the  better  simile  for  testing  the 
measure  of  persuasion. 

§  2498.  Same :  Proof  by  Preponderance  of  Evidence ;  Rule  for  Civil  Cases. 
In  civil  cases  it  should  be  enough  to  say  that  the  extreme  caution  and  the 
unusual  positiveness  of  persuasion  required  in  criminal  cases  do  not  obtain. 
But  it  is  customary  to  go  further,  and  here  also  to  attempt  to  define  in  words 
the  quality  of  persuasion  necessary.  It  is  said  to  be  that  state  of  mind  in 
which  there  is  felt  to  be  a  **  preponderance  of  evidence  "  in  favor  of  the  de- 
mandant's proposition.  Here,  too,  moreover,  this  simple  and  suggestive 
phrase  has  not  been  allowed  to  suffice ;  and  in  many  precedents  sundry  other 
phrases  —  "satisfied,"  " convinced,"  and  the  like  —  have  been  put  forward  as 
equivalents,  and  their  propriety  as  a  form  of  words  discussed  and  sanctioned 
or  disapproved,  with  much  waste  of  judicial  time.^ 

But  the  chief  topic  of  controversy  has  been  whether  in  certain  civil  cases 
the  measure  of  persuasion  for  criminal  cases  should  be  applied.    Policy  sug- 


"  II,  §  2469. 

"  1893,  Jamison  o.  People,  145  111.  857,  880, 
84  N.  £.  486 ;  1896,  Keating  v.  People,  160  id. 
480,  43  N.  E.  724 ;  1897,  Williams  v.  People, 
166  id.  182,  46  N.  £.  749  ;  1899,  Eossakowski 
V.  People,  177  id.  63,  668  N.  E.  115;  1902, 
Henry  v.  People,  198  id.  162,  65  N.  E.  120 ; 
1897,  Hinshaw  v.  Stete,  147  Ind.  884,  47  N.  E. 
158  ;  1895,  State  v,  Gleim,  17  Mont.  17,  41  Pac. 
998 ;  1897,  Morgan  v.  State,  51  Nebr.  672,  71 
N.  W.  788  ;  1903,  Horn  v.  State,  —  Wyo.  —  , 
78  Pac.  705  (good  opinion  by  Potter,  J.). 
Contra:  1899,  State  v,  Cohen,  108  la.  208,  78 
N.  W.  857  ;  1902,  State  v.  Flemming,  180  N.  C. 
688,  41  S.  E.  549  ;  1900,  Sute  v.  Young,  9 
N.  D.  165,  82N.  W.  420. 

The  general  rule  for  reasonable  doubt  ought 
to  apply  equally  to  mudenuanors :  1894,  Van- 
deventer  v.  State,  88  Nebr.  592,  695,  57  N.  W. 
897. 

^  1896,  O'Connor  M.  &  M.  Co.  v.  Dickson, 
112  Ala.  804,  20  So.  418  ;  1896,  American  Oak 
Extr.  Co.  V,  Ryan,  ib.  887,  20  So.  644 ;  1897, 
Alabama  M.  R.  Co.  t%  Marcus,  115  id.  889,  22 


So.  185  ;  1897,  Louisville  h  N.  R.  Co.  v.  Hill, 
ib.  834,  22  So.  163  ;  1898.  Morrow  v,  Campbell, 

118  id.  880,  24  So.  852  (''  clear  and  convincing 
proof,*'  not  required) ;  1898,  Moore  v.  Heineke, 

119  id.  627,  24  So.  874  ;  1896,  Murphy  v.  Water- 
house,  118  Cal.  467,  45  Pac.  866  (*'  convince  the 
minds "  of  the  jury,  held  improper) ;  1898, 
Sams  A.  C.  Co.  o.  League,  25  Colo.  129,  64 
Pac.  642 ;  Ga.  Code  1895,  §§  5144,  5145  (phrase 
defined) ;  1896,  Taylor  v.  Felsing,  164  III.  881, 
46  N.  E.  161  (not  a  "clear  preponderance"); 
1896,  French  v.  Day,  89  Me.  441,  86  Atl.  908 
("clear  preponderance  and  convincing  proof," 
held  too  strong,  as  understood  by  "the  com- 
mon mind  ") ;  1898,  Sanborn  v.  Gerald,  91  id. 
866,  40  Atl.  67 ;  1898,  First  National  Bank  of 
Omaha  v.  Goodman,  55  Nebr.  409,  75  N.  W. 
846  ;  1896,  Moore  v.  Stone,  —  Tex.  Civ.  App. 
—  ,  86  S.  W.  909  ("by  a  preponderance  of 
proof  to  your  reasonable  satisfaction,"  held  im- 
proper);  1898,  Sigafus  v.  Porter,  28  C.  C.  A. 
448,  84  Fed.  430 ;  1898,  Curran  v,  Stange  Co., 
98  Wis.  598,  74  N.  W.  377  ;  1898,  Knopke  w. 
Ins.  Co.,  99  id.  289,  74  N.  W.  795. 
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gests  that  the  latter  test  should  be  strictlj  confined  to  -its  original  field,  and 
that  there  ought  to  be  no  attempt  to  employ  it  in  anj  dvil  case.*  Neverthe- 
less, the  effort  has  been  made  (though  usually  without  success)  to  introduce  it 
in  certain  sorts  of  civil  cases  where  an  analogy  seems  to  obtain.  (1)  It  is  some- 
times said  that,  in  general,  wherever  in  a  civil  case  a  criminal  act  is  charged 
as  a  part  of  the  case,  the  rule  for  criminal  cases  should  apply ;  but  this  has 
been  generally  repudiated.*  (2)  Nor  is  such  a  doctrine  better  established  for 
individual  kinds  of  cases.  It  does  not  apply  to  an  action  for  a  statutory 
penalty  ;^  nor  to  a  plea  of  truth  to  an  action  for  a  defamaiary  charge  of 
crime  ;^  nor  to  a  plea  of  arson  by  the  insurer  in  an  action  on  a  policy  of  fire 
insurance;*  nor  in  disbarment  proceedings;^  nor  in  an  action  for  support 
charging  the  defendant  as  the  father  of  a  bastard/^  nor  in  an  action  for 
seduction,^  nor  a  proceeding  for  divorce  on  the  ground  of  adultery ;  ^  nor  in 
proceedings  for  contempt  ^  or  for  an  injunction}^  But  a  stricter  standard, 
in  some  such  phrase  as  **  clear  and  convincing  proof,"  is  commonly  applied  to 
measure  the  necessary  persuasion  for  a  charge  of  fraud  ;^  for  the  existence 
and  contents  of  a  lost  wUl ;  ^^  for  an  agreemerU  to  bequeath  by  will ;  ^  for 
mutual  mistake  sufficient  to  justify  reformMion  of  an  instrument ;  ^  and  for 
a  few  related  classes  of  cases.^ 


'  Compare  Judge  Majr'a  article,  abore  cited, 
in  which  the  rale  for  civil  cases  is  judiciously 
discussed. 

•  1897,  Brown  v,  Tourtelotte,  24  Colo.  204, 
50  Pac.  196  (forgeiy) ;  1894,  Orimes  v.  UU- 
liary,  150  111.  141,  146,  36  X.  E.  977  (left  un- 
decided ;  though  previous  rallngs  in  this  State 
had  adopted  the  criminal  rule ;  prior  decisions 
apparently  doubted  ;  but  the  criminal  rale  held 
not  applicable  to  a  defendaot's  malicious  de- 
straction  of  a  note,  the  malice  not  being  es- 
sential to  recovery) ;  1897,  Nebraska  Nat'lB'k 
V.  Johnson,  51  Nebr.  546,  71  N.  W.  294  (action 
to  recover  the  proceeds  of  money  stolen  oy  the 
defendant). 

•  1900,  Campbell  v.  Burns,  94  Me.  127,  46 
Atl.  812  ;  1891,  Sparta  v.  Lewis,  91  Tenn.  870, 
874,  23  S.  W.  182  (municipal  ordinance  for- 
bidding battery). 

•  1898,  Hearae  ».  De Young,  119  Cal.  670, 
52  Pac.  150 ;  1893,  Atlanta  Jouraal  v,  Mayson, 
92  Ga.  640,  18  S.  E.  1010 ;  Ind.  Rev.  St.  1897, 
f  878 ;  1872,  Ellis  v.  Bazzell,  60  Me.  209,  213 
(leading  case) ;  1897,  Finley  v,  Widner,  112 
Mich.  230,  70  N.  W.  433.  The  supposed  doc- 
trine contra  is  criticised  by  Judge  May  in  10 
Amer.  Law  Rev.  642. 

•  1895,  Blackburn  v.  Ins.  Co.,  116  N.  C.  821, 
21  S.  E.  922;  1898,  First  National  Bank  v. 
Commercial  Assur.  Co.,  33  Or.  43,  52  Pac.  1050. 
CoiUra:  1862,  Darling  w.  Banks,  14  111.  46  ;  1856, 
McConnels  v.  Ins.  Co.,  18  id.  228.  The  conira 
cases  are  criticised  by  Judge  May  in  10  Amer. 
Law  Rev.  642. 

T  1899,  Re  Wellcome,  23  Mont.  450,  59  Pac. 
445.  Contra:  1900,  Be  Evans,  22  Utah  366, 
62  Pac.  913. 

•  1900,  Bell  V.  State,  124  Ala.  94,  27  So.  414  ; 
1872,  People  v.  Christman,  66  111.  162 ;  1870, 


Knowles  v.  Scribner,  57  Me.  495  O^tding  case) ; 
1893,  Dukehart  v.  Caughman,  86  Nebr.  412, 
414.  54  N.  W.  680. 

•  1894,  Nelson  9.  Pierce,  18  R.  I.  539,  28 
Atl.  806. 

^  1898,  Lenning  v.  Lenning,  176  HI.  180, 
52  N.  E.  46  ;  1896,  lindley  v.  Lindley,  68  Vt 
421,  35  Atl.  349. 

u  1896,  Drakeford  v.  Adams,  98  Oa.  722,  25 
S.  E.  833  (proceedings  by  a  receiver  for  contempt 
for  not  tuning  over  moneys). 

"  1895,  SUte  V.  Collins,  —  N.  H.  —  ,  44 
Atl.  495  (injunction  against  a  liquor-nuisance). 

u  1897,  Kansas  M.  0.  M.  Ins.  Co.  o.  Ram- 
melsberg,  58  fiLan.  531,  50  Pac.  446  (requiring 
something  more  than  a  mere  preponderance) ; 
1900,  Conner  v.  Groh,  90  Md.  674,  45  Atl.  1024 
("  convincing,"   not    merely    preponderating) ; 

1896,  Lalone  v.  U.  S.,  164  U.  S.  255,  17  Sup. 
74  (pension  application) ;  1897,  U.  S.  p.  Ameri- 
can Bell  Tel.  Co.,  167  id.  224,  17  Sup.  809 
("clear,  unequivocal,  and  convincing*' ;  revoca- 
tion of  a  patent  for  fraud) ;  1897,  Dohmen  Co. 
V,  Niagara  F.  Ins.  Co.,  96  Wis.  38,  71  N.  W. 
69  ("  clear  and  satisfactory  evidence  ").    C(ndra : 

1897,  Nelms  v.  Steiner,  113  Ala.  562,  22  So. 
435  (overraling  Claflin  Co.  v.  Rodenberg,  101 
id.  213,  13  So.  272). 

^*  The  cases  are  collected  antey  $§  2052,  2106. 

u  1875,  Mundy  v,  Foster,  31  Mich.  313,  322 
("should  be  proved  in  the  clearest  manner  and 
the  evidence  ought  to  be  above  suspicion  "). 

^  1871,  Stockbridge  Iron  O).  v,  Hudson  Iron 
Co.,  107  Mass.  290,  317 ;  1900,  Seitz  Brewing 
Co.  V,  Ayrea,  60  N.  J.  Eq.  190,  46  AtL  535  ; 
1892,  Southard  v.  Curley,  134  N.  Y.  148,  31 
N.  E.  330  (collecting  many  forms  of  phrasing). 

^T  1901,  Rowe  V.  Hiberaia  S.  &  L.  Soc.,  134 
Cal.  403,  66  Pac.  569  (identifying  separate  pioih 
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§§  2483-2498]      PROOF  BEYOND  REASONABLE  DOUBT. 


S2498 


The  application  of  the  phrase  ''preponderance  of  evidence "  is  apt  to  lead 
the  judicial  discussion  close  to  the  danger  line  of  the  fallacious  quantitative 
or  numerical  theory  of  testimony  (ante,  §  2033).^  Although  that  theory  has 
been  generally  repudiated  in  our  law,  yet  there  is  often  a  lurking  recurrence 
to  it  in  the  statement  that  an  uncontradicted  witness  must  be  believed,^'  i,  e. 
his  testimony  constitutes  p^r  se  a  preponderance.  The  unsoundness  of  this 
conception  has  already  been  noticed  (ante,  §§  1013,  2033,  2034).^ 


erty  acquired  after  marriage) ;  1908,  Gritten  v, 
Dickerson,  202  lU.  872,  66  K.  £.  1090  (im- 
peaching  a  notary's  certificate  of  acknowledff- 
roent ;  see  other  oases  cited  amie,  {  1847,  1852) ; 
1899,  Seymour  v.  Alkire,  47  W.  Va.  802,  84 
S.  E.  958  ("clear,  convinciug,  heyond  reason- 
able controversy,"  required  for  correcting  a  mis- 
take in  a  decree). 

^*  E.  g. :  1902,  West  Chicago  S.  R.  Co.  v. 
Lieserowitz,  197  III.  607,  64  if.  £.  718 ;  1896, 
People  V,  Tuczkewitz,  149  N.  Y.  240,  48  N.  £. 
549  (though  not  in  a  criminal  case). 

»  1890,  Quock  Tinff  v.  U.  S.,  140  U.  8.  420, 
11  Sup.  784  ("Undoubtedly,  as  a  ffeneral  rule, 
positive  testimony  as  to  a  particular  fact,  un- 
contradicted by  any  one,  should  control  the 


decision  of  the  Court ;  but  that  rule  admits  of 
many  exceptions  ") ;  1902,  Ray,  J.,  in  U.  S.  o. 
Lee  Huen,  118  Fed.  442,  457  ("The  genend 
rule  is  that  uncontradicted  evidence,  free  from 
inherent  improbability,  when  given  by  disinter- 
ested witnesses,  and  in  no  way  discredited,  is 
conclusive  " ;  yet  in  the  very  same  opinion  the 
Court  inconsistently  but  correctly  says  :  "  It  is 
impossible  to  prescribe  any  fixed  rule  by  which 
the  credibility  of  the  witness  is  to  be  tested  or 
which  shaU  mnd  the  conscience  of  the  Court  as 
'to  the  conclusiveness  of  the  evidence  in  a  given 
case"). 

M  For  the  relative  value  of  dreumBUmHal  and 
tetiimonial  evidence^  see  ante,  {  26. 
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Tttlb  II:  BUKDEXS  AND  PBESUMPTIONS  IN  SPECIFIC  ISSUES. 


iMJ  otlm 


f  2499.  Introductory. 

f  2500.   Sanity:  (1)  Ti 
CiTil  CaiiMK ;  Saicide. 

S  2.V)I.  Same:  (2)  Criminal  CanMiL 

f  2502.   Undue  Infloence  and  Fraud :  (1)  Tes- 
tamentary Execution. 

f  2503.  Same:  (2)  Confidential  B«lataona  of 
Grantee  or  Beneficiary. 

f  2504.   Same :   (3)  Frandolent  CoDTeyaooes 
■gainat  Creditors. 

§  2505.   Marriage :  (1)  Consent,  £rom  Cohabi- 
tation or  Ceremony. 

§2506.  Same:   (2)  Capacity,  as  affected  by 
Intenrenine  Death,  IMrorce,  or  Marriage. 

{2507.  Neeligence  and  Aoddent:  (1)  Con- 
tributory Negligence. 

f  2508.  Same:  (2)  Loss  by  a  Baflee. 

S  2509.  Same :  (3)  Defective  Machines,  Vehi- 
cle, and  Apparatus. 

I  2510.  Same:  (4)  Death  by  Vi(dence. 

§2511.  Crimes:  (1)  Innocence,  Malice,  In- 
tent, etc 

§  2512.   Same:  (2)  Self-Defence.  AUbi. 

§  2513.  Same:  (3)  Poflsession of  Stolen  Goods. 

§2514.   Same:  (4)  Capacity  (Infancy,  Intoxi- 
cation, Corertnre). 

§  2515.   Ownership:   (1)  Possession  of  Land 
and  Personalty. 

§  2516.  Same:  (2)  Possession  of  N^;otiable 
Instrument. 

§  2517.   Payment :  (1)  Lapse  of  Time. 

I  2518.  Same:  (2)  Possession  of  Instmment 
or  Receipt. 


I 


§2519.  ExecotioB  and  Contents  of  Docs- 
ments:  (1)  Lettcn  and  Telegrams. 

§  2520.  Same:  (2)  Execation  of  Deeds  (De- 
lireiT.  Date,  Seal,  Consideration K 

§  2521.  Same:  (3)  Ancient  Documents. 

§  2532.  Same:  (4)  Lost  Grant;  Lost  Docu- 
ments in  General 

§  2523.  Same:  (5)  Will  (Execation  and  ReTo- 
cation). 

§  2524.  Same :  (6)  ^K^ation  or  Suppression 
of  Docnments. 

§  2525.  Same:  (7)  Alteration  of  Documents. 

§2526.  Gifts  (Wife's  Separate  Estate,  Child*s 
Advanoement,  Child's  Serrioes). 

§  2527.  Legitimacy. 

§2528.  Chascitj;  Child-bearing. 

§  2529.  Identity  of  Person  (from  Name^ 
etc.). 

§  2530.  Continuity ;  (1)  in  general  (Owner- 
ship, Possession,  Residence,  Insanity,  etc). 

§2531.  Same:  life  and  Death. 

§  2532.  Same :  SniriTorship. 

§  2533.   Seaworthiness. 

§  2534.  Regularity;  (1)  Performance  of  Offi- 
cial Duty  and  Regulari^  of  Proceedings. 

§  2.535.  Same:  (2)  Appointment  and  Author- 
ity of  Officers,  Incorporation. 

§  2536.  Similarity  of  Foreign  Law. 

§2537.   Contracts. 

§2538.   Statute  of  Limitations. 

§  2539.  Malidons  Prosecution. 

§  2540.  Sundry  Presumptions  and  Burdens. 


§  2499.  Introdaotory.^  In  applying  the  foregoing  principles  to  the  different 
kinds  of  propositions  presented  for  proof  in  litigation,  it  will  be  found  that 
the  rulings  are  constantly  ambiguous  in  the  language,  in  dealing  with  the 
three  chief  questions  arising  under  those  principles.  Sometimes  the  ruling 
involves  the  first  "  burden  of  proof/*  i,  e.  the  risk  of  nonr-persiuision  of  the 
Jury  (ante,  §  2485) ;  this  is,  in  strictness  and  usually,  a  question  of  Pleading 
rather  than  of  Evidence.  Sometimes  the  ruling  involves  the  second  "burden 
of  proof,"  the  duty  of  producing  evidence  to  the  judge,  in  its  initial  aspect, 
i,  e.  wht^ther  there  is  sufficient  evidence  to  satisfy  that  duty  and  enable  the 
party  to  go  to  the  jury  {ayite,  §  2494).  Sometimes  it  involves  the  same  bur- 
den in  its  ulterior  aspect,  i.  e.  whether  there  is  a  presumption,  which  shifts 

^  KxPLAN'ATORY  NoTE.  In  this  Chapter, 
the  preceding  one,  and  the  three  ensuing  ones, 
no  attempt  has  been  made  to  secure  all  the 
authorities,  for  the  reasons  already  stated  in  the 
Preface.  The  subjects  are  on  the  border  line 
l)etween  Evidence  and  Procedure,  and  would  re- 
quire constant  excursus  into  the  latter  field  ; 


most  of  the  rulings  ou  the  topics  of  the  pres- 
ent Chapter  turn  on  minute  and  voluminous 
details  of  the  particular  case,  and  the  judicial 
language  is  often  ambiguous  and  dangerous  to 
state  concisely ;  some  years  of  additional  labor 
'  would  he  required  for  a  complete  presentation  of 
the  material. 
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§§  2499-2540] 


PRESUMPTIONS. 


§  2500 


the  duty  to  the  opponent  to  come  forward  with  evidence  (ante,  §  2487). 
Any  topic  of  proof  may  give  rise  to  all  three  of  these  questions ;  and  it  is 
often  impossible  to  determine  which  efifect  the  ruling  is  intended  to  have, 
except  after  a  detailed  analysis  of  the  whole  opinion,  —  and  sometimes  not 
even  then.  Moreover,  many  rulings,  though  using  the  language  of  presump- 
tions, do  not  mean  to  do  anything  more  than  declare  the  admissibility  of 
circumstantial  evidence  {ante,  §  2491).  This  difficulty  of  interpretation 
must  be  kept  in  mind  in  any  consideration  of  the  precedents. 

§  2500.  Sanity :  (1)  Testamentary  and  other  Civil  Causes ;  Snicide.  (a) 
It  seems  to  be  generally  conceded  that  the  burden  of  proof  as  to  a  testator's 
sanity  is  on  the  proponent  of  the  will,^  in  the  sense  that,  when  the  case  goes 
to  the  jury,  he  has  the  risk  of  non-persuasion ;  the  testator's  sanity  is  a  fact 
essential  to  the  proponent's  claim.  But  there  is  a  difference  of  views  as 
to  the  duty  of  going  forward  with  evidence.  According  to  one  view,  the 
evidence  of  execution  with  due  formalities,  introduced  by  the  proponent, 
may  suffice  to  raise  a  presumption  of  sanity,  so  as  to  require  the  opponent  to 
introduce  evidence  of  insanity.  By  another  view,  the  evidence  of  execution 
does  not  raise  this  presumption,  and  the  proponent  therefore  has  the  duty  of 
coming  forward,  as  in  any  other  case,  with  some  evidence  (it  may  be  but 
slight)  of  his  factum  probandum,  i.  e.  sanity.* 


^  Except  in  Indiana. 

*  The  subject  is  further  complicated,  in  many 
jurisdictions,  by  the  variety  of  modes  of  trial 
for  a  will's  validity,  and  ay  the  presumptive 
effect  sometimes,  given  to  the  preUminary  find- 
ing, on  a  later  contest  in  the  nature  of  an 
appeal,  in  a  chancery  or  a  jury  court,  as  also  by 
tne  pri)na  facie  effect  occasionally  given  to  the 
oath  of  the  attesting  witnesses:  En^,:  1857, 
Sattou  r.  Sadler,  3  G.  B.  N.  8.  87  (leading  case) ; 
Can. :  1888,  Doe  v.  Gilbert,  22  N.  Br.  576,  581 ; 
1890,  HaiTison's  Will.  30  id.  164,  184  ;  1890, 
Doe  V.  Savoy,  ib.  227,  231 ;  1856,  Brocklebank's 
Will,  2  Morris  Newf.  88,  92 ;  Conn. :  1898, 
Barber's  Appeal,  63  Conn.  393,  27  Atl.  978  (evi- 
dence of  execution  shifts  the  burden  to  the  con- 
testant ;  subject,  however,  to  the  peculiarity 
that  the  attesting  witnesses  must  be  called  by 
the  proponent  and  asked  as  to  capacity) ;  HI, : 
1894,  Taylor  v.  Pegram,  151  111.  106,  118,  37 
N.  £.  837  (the  burden  is  on  the  contestant,  pro- 
vided the  attesting  witnesses  have  s]X)ken  to 
capacity) ;  1897,  Harp  ».  Parr,  168  id.  459,  48 
N.  E.  113  (the  introduction  of  proper  subscrib- 
ing-witness  testimony  to  execution  is  sufficient 
to  shift  the  burden ;  here  one  subscribing  wit- 
ness and  the  scrivener  were  called,  and  a  certifi- 
cate of  testimony  at  the  probate  was  presented) ; 
1898,  Slingloff  v.  Bruner,  174  id.  561,  51  N.  E. 
285  ;  1898,  Egbers  v.  Egbers,  177  id.  82,  52  N.  E. 
285  (bill  to  set  aside  probate  ;  the  burden  of 
non-persuasion  is  said  to  be  on  the  complainant- 
contestants,  and  vet  the  first  duty  of  production 
to  be  on  the  will's  proponents ;  the  opinion  is 
confased) ;  1899,  Entwistle  v.  Meikle,  180  id.  9, 
54  N.  E.  217  ;  1900,  Johnson  v,  Johnson,  187 
id.  86,  58  N.  £.  237  (the  prima  facie  case  made 


out  by  the  attesting  witnesses'  testimony  does 
not  fail  when  one  of  the  witnesses  is  impeached  ; 
*' credible,"  under  the  statute,  meaning  merely 
"competent");  1901,  Huggins  v.  Drury,  192 
id.  528,  61  N.  £.  652 ;  1901,  Thompson  v.  Ben- 
nett, 194  id.  57,  62  N.  E.  321 ;  1903,  Baker  v. 
Baker,  202  id.  595,  67  N.  E.  410  (approving 
Egbers  v.  Egbers) ;  Ind. :  1896,  Blough  u.  Parry, 
144  Ind.  463,  48  N.  £.  562  (treating  Kenworthy 
V.  Williams,  5  id.  375,  as  overruled,  and  disap- 
provinff  the  dictum  in  Durham  i^.  Smith,  120  id. 
465  ;  the  burden  is  on  the  contestant,  but  may 
shift) ;  1896,  Young  v.  Miller,  145  id.  652,  44 
N.  £.  754  (the  contestant  has  the  burden  of 
establishing  insanity;  monomania,  if  shown, 
raises  a  presumption  of  general  incapacit^i  and 
makes  a  ** prima  facie  case";  but  when  the 
evidence  is  closed  on  both  sides,  the  contestant 
still  has  the  risk  of  establishing  incapacity,  and 
an  instruction  requiring  a  preponderance  of  evi- 
dence from  the  contestee  is  erroneous) ;  1898, 
Roller  ».  Kling,  160  id.  159,  49  N.  E.  948  (ac- 
tion to  set  aside  a  probated  will ;  the  burden  of 
convincing  the  jury  by  preponderance  of  evidence 
is  on  the  applicant,  tnou^h  evidence  of  prior 
persistent  insanity  may  raise  a  presumption  in 
his  favor) ;  1901,  Morell  v.  Morell,  157  id.  179, 
60  N.  £.  1092  ;  Ky. :  1893,  Johnson  v.  Stevens, 
95  Ky.  128,  23  S.  W.  957 ;  La. :  1894,  Bey's 
Saccession,  46  La.  An.  773,  787,  15  So.  297 ; 
Mass, :  1854,  Growninshield  v.  Growninshield, 
2  Gray  524  (leading  case) ;  1902,  Richardson  v. 
Bly,  181  Mass.  97,  63  N.  E.  8  ;  Mich. :  1892, 
Prentis  v.  Bates,  88  Mich,  667,  50  N.  W.  637, 
93  id.  234,  53  N.  W.  158,  17  L.  R.  A.  494  (lead- 
ing case) ;  1896,  Moriarty  v,  Moriarty,  108  id. 
249,  65  N.  W.  964 ;  Miss, :  1896,  Sheehan  v. 
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|iy/v  hZhDUy   OF  rhOOF;  Pil£5rMFn05S.      [CkAP.LXXXm 


(1/  ¥'S  <U^tdjii,  h'/w*nr^,  £  ii  e^JXTTiOE  to  l^d  iLe  £kS  of  iiiii^j  tictted 


tear  iL^f:.* 

/-?;  Mmi/a^  L*  geiieriHj  eco'^^icd  to  be  a  cmiixiSSa&se  froni  viikk  I'wiih 
fAr^'^n/  zi^vaz^xj  zuij  b*r  zLS^frnA  ia9Jt^,  §  22*  i ;  lor  it  oogit  doc  to  cmte  & 
\'f*^.'i'A^yJ,-zi  'jr  fcLJt  :L<5  d-^:T  of  ir^Ajr-i^g  eriieaoe,  tbcmgii  the  jadical 

{  2S;L  fTiMf  ^2 1  ^iHinal  Cjmim  In  proring  tlie  cofnTTiWrian  of  & 
mrA^,  th*:  chn-iiA!  ii*t^:iit  beii^g  mat^erial,  tiie  accused  s  sanitr  is,  by  the 
orthodox  ri^w,  a  put  of  tLe  ca.%e  of  tLe  pTosecatioQ ;  and  the  burden  of 
proriii^f  it,  iu  t?*^  y>r..vE;  of  the  ii%k  of  nc«-p5T5ua5ic«  (<iii/^,  §  24S-:.>,i5  on  the 
pr'/y:';u*.>>ri ;  tL*:  iLf35t?iUT»:  of  f*er5ua.€ion  r^iuir&d  being,  as  in  other  elementa 
of  a  criiXi^,  p<^r%uiL%ion  bervnd  a  reasonable  doubt  (aat«,  §  2497» ;  and,  as  an 
inci'i^jnt  -^/f  thw  vkw,  the  general  pre^iiiLption  cf  sanitj  suffices  for  the  pn>- 
»^;utior^'s  dalr  to  prxluoe  evidence,  and  the  duty  of  prodocing  evidence  of 
in^^anity  is  tijrown  upon  the  accused.  A  vaiiation  of  this  view,  held  by  & 
few  Courts,  fixes  a  mere  preponderance  of  evidence  as  the  measoie  of  peisoa- 
sion  re^juired,  \xi>^fizA  of  iMnrsxiiiSiion  t^yond  a  reasonable  doubL  But  another 
view,  bafted  on  judicial  experience  in  dealing  with  the  i^ue  of  insanity  in 
chujinal  trials,  and  a/Iopted  by  an  increasing  number  of  Courta,  is  that  the 
accused  han  the  burden  of  proving  insanity,  in  the  sense  that  he  has  the  nsk 
of  \fi'.T%u2Lf\'ing  the  jury  to  that  effect,  at  least  by  a  preponderance  of  evidence, 
and  aU^i,  of  course,  ha»  the  duty  of  producing  evidence.* 

K^rr>rr«  —  Himi.  —  ,  21  Bo.  44  ("  Xow,  when  Bmr,  18S  U.  S.  510,  23  Sup.  SSt ;  Fa.  :  1908» 

th«j  j/roj^/n*rrit  of  a  will  off^n  the  wiil  and  the  Gray  v.  Bararill,  —  Va.  —  ,  44  &  K.  697  ; 
tfj/ff'\  of  it«  probaV*.  a  prf^rirfiptioD  it  thereby       Wash.:  1902,   Higgiiis  v.  Ketberiiy,  SO  WadL 

raiv^l  t>*At  Xh*:  ^tiH^t:fi  V^UkUiT  \nni  te!»tarD*;DUry  239,  70  Pac.  489. 

c»)Ai/r)t,ir,   an'l   tfju    prei*ur/if/tion    9A\viii^    the  '  11567,  Myatt  v.  Walker,  44  IIL  4S5 ;  1896. 

\f*it'\i'.u  of  \nffA  in  tri;it  rH>t]nu:t ;  aod  the  coo-  Taylor  v.  Buttrick,  165  Haas.  547,  43  K.  E.  507  ; 

VrkUnt  munt  Wi\  utAfnm  he  overr^imes  thU  by  1893,  Jones  v.  Jonea,  137  N.  T.  610,  612,  S3 

pftyA  'fti  Uin  iturt.     But  th^^re  ia  no  shifting  of  N.   E.  479;   1898,  Artnp  v.  Baanake,  96  Ya. 

the   hnt'U'U   of  prr^if,  proj^-rly   undernt^xid  ") ;  277;  81  S.  E.  4  ;  1903,  Eakin  r.  Hawkina^  53 

J/^y. ;  ]>n,  Mvl'Jox  r.  M;i'l'lox,  114  Mo.  35,  46,  W.  Va,  124,  43  S.  E.  211. 
21  H.  W.  4if:# ;  \H'.f7,  Gordon  tr.  Burris,  141  id.  *  Compare  the  following:  1838,  Doffield  w. 

<502,  iZ  H.  W.  avi  UfUfr  jir^if  <A  execution,  the  Morria,  2  Harringt.  375,  382  ("it  atanda  aa  m 

t'/>uU*HistuX,  um^i  \trfAnf'ji  **i»iiWAntial  evidence"  fact,  toother  with   all   th«  other  acts  of  the 

tA  th*;  invHli'latifig  i^rorind  in  order  to  get  to  the  deceased's  life,"  but  creates  no  presamption) ; 

yiry,  ;  WjH,  YnWu'v^Ui  v.  Perry  (>>.,  145  id.  432,  1897,  Grand  Lodge  v.  Wieting.  168  lU.  408,  48 

4*}  H.  W.  955  ^f»roj><jnent  rai*»e«»  a  prexurnption  X.   E.   59   ("the  act  of  self-deatraction,   the 

of  Hitnity  by  t<'Htirriony  Ui  execution  and  by  that  manner  and  mode  thereof,  and  all  attending 

of  t|j«  Hii»n*^:ribin^  witneHH<'H  to  saiiitv; :  A>6r. ;  circumstances"    may    be    considered);     1901, 

\W>,  Murray  v.  H*'rin*;Hv;y,  48  N«-br.  608,  67  Brashcjars  v,  Grrae,  93  Md.  442,  49  Atl.  620; 

N.  NV.  470  ftlie  bunhm  of  eHtahli->hijig  cafwcity  1901,    Moslem   W(K)dmen  r.   Kozak,  63   Nebr. 

rt'A\H  on  the  (♦roi»on<-iit  of  the  will  for  probate,  146,  88  N.  W.  248 ;  1893,  Connecticut  M.  L. 

Mwd  ixWt  a  i»r«:liinifiary  duty  U)  offer  w^nie  evi-  Ins.  Co.  v.  Akens,  150  U.  S.  468,  476,  14  Sup. 

t\fut'A;  of   thlH  ;    after    opfKming  evidence,   the  155  (death  by  self-destruction  being  shown,  the 

ifyw.\ii\  burden  of  eHtahliHfiing  remains  on  the  X'^^°^^^ ^  "entitled  to  the  benefit  of  the  pre- 

hrofHini'rit) ;  N.  II.!  1894,  Patten  v.  Cilley,  67  sumption  that  a  sane  man  would  not  commit 

\.  II.  520,  42  Atl.  47  Hiunlfn  of  non-[)ersuasion  suicide  ")  ;  1875,  Hathaway's  Adm'rv.  Ins.  Co., 

in  on  th<«  ex(;(Mitor,  no  matter  how  s[)eciric  the  48  Yt.  336,  353  (admissible) ;  1894,  Bachmeyer 

Ihhiiiih,  and  currii'x  tlio  riglit  to  close  in  argu-  v.  M.  R.  F.  L.  Assoc.,  87  Wis.  325,  340,  58 

nM-nl) ;  N.  r. :  1 8»J2,  I)r;liifi»dd  v.  Parish,  25  N.  Y.  N.  W.  399.     Oses  are  collected  in  a  note  to  5» 

9,  29,  73,  97  ;  Or, :  190;5,  M^ndenhall's  Will,  43  Am.  Dec.  496. 
Or.  542,  73  Pac.  1033;  (/.  H. :  1903,  Leach  v.  ^  These  different  Tiewi  are  represented  ze- 
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§  2502.  Undae  Inflaenoe  and  Fraad;  (1)  Testamentary  Bzeoation.  In  the 
proof  of  undine  influence,  negativing  the  capacity  of  a  teitatar,  there  is  a 
difference  of  judicial  opinion,  as  in  the  case  of  insanity  {ante,  §  2500),  but 
here  it  goes  hack  to  the  main  burden  of  persuasion ;  t.  e,  by  one  opinion,  the 
voluntariness  of  the  testator's  act  is  a  part  of  the  proponent's  case,  and  with 
the  jury  he  has  the  risk  of  non-persuasion ;  by  the  other  view,  the  fact  of 
undue  influence  is  treated  as  in  the  nature  of  a  defensive  plea  of  the  con- 
testant, and  therefore  to  be  proved  as  a  part  of  his  case.^ 

§  2503.  Same  :  (2)  Confidential  Relationa  of  Grantee  or  Other  Beneficiary. 
Where  the  grantee  or  other  beneficiary  of  a  deed  or  will  is  a  person  who  has 
maintained  intimate  relations  with  the  grantor  or  testator,  or  has  drafted  or 


spectively  in  the  foUowing  cases,  although  their 
language  is  not  always  precise : 

{I)  First  view:  1896,  Jones  v.  People,  23 
Colo.  276,  47  Pac.  275  (the  daty  of  going  for- 
ward is  on  the  defendant,  but  the  general  bur- 
den of  persuasion  is  on  the  State) ;  1897,  State 
V.  Lee,  69  Conn.  186,  87  Atl.  75 ;  1892,  Arm- 
strong V.  State,  80  Fla.  170,  196,  11  So.  618 ; 
1896,  Ford  v.  State,  78  Miss.  734,  19  So.  665 
(but  the  Court  says  the  sanity-presumption  suf- 
fices if  the  defendant  does  not  offer,  not  *'  any 
testimony,"  but  "sufficient  to  raise  a  reason- 
able doubt");  1898,  Coffey  v.  State,  —  id. 
~,  24  So.  315  ;  1898,  Snider  v.  State,  56Nebr. 
309,  76  N.  W.  574  (presumption  of  sanity 
ceases  when  any  evidence  to  the  contrary  is 
offered) ;  1892,  Faulkner o.  Terr.,  6  N.  M.  464, 36 
Pac.  905  (burden  of  persuasion  is  on  the  prosecu- 
tion, but  of  produciug  evidence  on  the  defend- 
ant) ;  1895,  Davis  v.  U.  S.,  160  U.  S.  469,  16 
Sup.  853  (leading  opinion,  by  Harlan,  J. : 
"Strictly  speaking,  the  burden  of  proof,  as 
those  words  are  understood  in  criminal  law,  is 
never  upon  the  accused  to  establish  his  inno- 
cence, or  to  disprove  the  facts  necessary  to  es- 
tablish the  crime  for  which  he  is  indicted.  It 
is  on  the  prosecution  from  the  beginning  to  the 
end  of  the  trial,  and  applies  to  every  element 
necessary  to  constitute  the  crime.  Given  to  the 
prosecution,  where  the  defense  is  insanity,  the 
benefit  in  the  way  of  ])roof  of  the  presumption 
in  favor  of  sanity,  the  vital  question,  from  the 
time  a  plea  of  not  guilty  is  entered  until  the 
return  of  the  verdict,  is  whether,  upon  all 
the  evidence,  by  whatever  side  adduced,  guilt  is 
established  beyond  reasonable  doubt.  If  the 
whole  evidence,  including  that  supplied  by  the 
presumption  of  sanity,  does  not  exclude  beyond 
reasonable  doubt  the  hypothesis  of  insanity,  of 
which  some  proof  is  aaduced,  the  accused  is 
entitled  to  an  acquittal  of  the  specific  offense 
charged"). 

(2)  Second  view:  1896,  Nino  w.  People,  — 
N.  Y.  — ,  43  N.  E.  853;  1897,  People  v. 
Koemer,  154  id.  355,  48  N.  E.  730. 

(3)  Third  view:  1893,  People  ».  Bemmerly, 
98  Cal.  299, 304,  33  Pac.  263 ;  1897,  People  v. 
AUender,  117  id.  81,  48  Pac.  1014;  1898, 
People  V.  Barthleman,  120  id.  7,  52  Pac.  112  ; 
1855,  Graham  v.  Com.,  16  B.  Monr.  587  (leading 
opinion,  by  Stites,  J.) ;  1895,  Phelpe  v.  Com., 


—  id.  — ,  82  S.  W.  470 ;  1898,  Portwood  v. 
Com.,  104  id.  496,  47  3.  W.  339 ;  1897,  State 
V.  Scott,  49  La.  An.  253,  21  So.  271,  Breauz,  J., 
diss,  ^overruling  prior  precedents,  in  which  the 
defenoant  had  been  required  to  prove  beyond 
a  reasonable  doubt) ;  1896,  Genz  v.  State,  58 
N.  J.  L.  482,  34  Atl.  816 ;  1897,  Clawson  v. 
State,  59  id.  434,  36  Atl.  886 ;  1898,  Winters 
17.  State,  61  id.  613,  41  Atl.  220 ;  1896,  Eelch 
V,  SUte,  55  Oh.  St.  146,  45  N.  E.  6  (same ; 
disapproving  a  chaige  which  required  the  jury  to 
be  "satisfied  "  of  the  insanity,  and  treating  this 
as  requiring  more  than  a  mere  "  preponderance  " 
making  insanity  probable  but  leaving  it  open  to 
doubt) ;  1895,  Com.  v.  Berchine,  —  Pa.  — , 
82  Atl.  no  ;  1892,  King  v.  State,  91  Tenn.  617, 
647,  20  S.  W.  169. 

Compare  also  the  following :  1897,  Scheerer  v, 
Agee,  113  Ala.  383,  21  So.  79 ;  1897,  Ryder  v. 
State,  100  Ga.  528,  28  S.  £.  246 ;  1903,  State 
V.  Shuff,  —  Ida.  — ,  72  Pac.  664;  1892, 
Homish  v.  People,  142  111.  620,  626,  32  N.  £. 
677;  1896,  Stote  v,  Wright,  134  Mo.  404,  35 
S.  W.  1145 ;  1896,  State  v.  I^ewis,  136  id.  84, 
37  S.  W.  807 ;  State  v,  BeU,  ib.  120,  37  S.  W. 
823. 

^  The  following  cases  represent  both  views  : 
1838,  Barry  v,  BuSin,  2  Moore  P.C.  480 ;  1896, 
McLellan's  Estate,  28  N.  Sc.  226  ;  1892,  Bulger 
V.  Boss,  98  Ala.  267,  271 ;  1903,  Latour's  Es- 
tate,  140  Cal.  414,  73  Pac.  1070 ;  1901,  Mallow 
V.  Walker,  115  la.  238,  88  N.  W.  452 ;  1902, 
Marshall  v.  Hanby,  ib.  318,  88  X.  W.  801; 
1897,  King  W.King,  —  Ky.  — ,  42  S.  W.  347  ; 

1897,  Bush  V.  Delano,  113  Mich.  821,  71  N.  W. 
628  (repudiating  the  language  in  Maynard  v. 
Vinton,  29  id.  139,  26  N.  W.  401,  and  Sever- 
ance V,  Severance,  90  id.  417,  52  N.  W.  292) ; 
1896,  Sheehan  t;.  Kearney,  —  Miss.  — ,  21  So. 
41  (Whitfield,  J.  :  "  It  is  not  only  necessary 
that  the  testator  shall  have  testamentary  capac- 
ity, but  that  capacity  shall  be  exercised  freely 
and  voluntarily.  If  either  its  existence  or  the 
freedom  of  its  exercise  is  wanting,  the  instru- 
ment is  not  the  allesed  testator  s  will.  Both 
are  essential  parts  of  we  proponent's  case.  The 
issue  is  single,  — will  or  no  will ") ;  1896,  Mor- 
ton V.  Heidom,  135  Mo.  608,  87  S.  W.  504  :  1897, 
McFadin  v,  Catron,  138  id.  197,  88  S.  W.  982 ; 

1898,  Salter  v.  Ely,  56  N.  J.  L.  357,  39  AtL 
365. 


8551 


12503 


BURDEN  OF  PROOF;  PRESUMPTIONa      [Chap.  LXXXVII 


advised  the  terms  of  the  mstroment,  a  presumption  of  andue  influence  or  of 
fraud  on  the  part  of  the  beneficiary  has  often  been  applied.  But  it  is  not 
possible  to  say  that  any  single  circumstance  or  group  of  facts  is  the  in- 
variable mark  of  such  a  presumption,  or  that  there  is  any  uniform  rule 
capable  of  application  apart  from  the  facts  of  each  case.^ 

§  2504.  Same :  (3)  Frandnlent  Conveyanoes  against  Craditora.  Conveyances 
by  debtors  are  attended  by  circumstances  which  are  often  said  to  raise  a 
presumption  of  an  intent  to  defraud  creditors ;  but  here  the  distinction  be- 
tween circamstances  constituting  per  se  a  fraud  under  the  substantive  law 
and  circumstances  merely  evidential  of  fraud  makes  the  subject  inseparable 
from  the  whole  law  of  fraudulent  conveyances.  It  is  to  be  noted  that  at 
least  three  distinct  presumptions  may  be  involved:  (a)  the  presumption  of 
the  grantee's  title,  from  his  possession  (po9t,  §  2515),  (ft)  the  presumption 
of  the  debtor's  fraudulent  intent,  from  his  retention  of  possession,^  and  (c?)  the 
presumption  of  the  buyer's  good  faith,  from  his  payment  of  value.^ 

§  2505.  Marriage  ;  (1)  Conaent,  from  Cohabitation  or  Ceremony.  The  con- 
duct of  a  man  and  a  woman  as  husband  and  wife,  i.  e,  their  *'  habite "  or 
cohabitation,  together  with  their  local  repute  as  married,  are  not  only  admis- 
sible in  evidence  (ante,  §§  268, 1602,  2083),  but  also  are  regarded  as  suffi- 
cient to  create  a  presumption  that  a  marriage  took  place,  —  whether  by  mere 
consent  or  by  ceremony,  according  as  the  local  law  requires.^ 


^  Cases  iUastratiog  the  yarioos  situations  are 
as  follows :  £ng. :  1838,  Bairy  v.  Batlin,  2 
Moore  P.  G.  480  (leading  case) ;  1894,  TyrreU 
V.  Painton,  Prob.  151  (commentiDg  on  Barry  v, 
Batlin) ;  Can. :  1893,  Adams  v,  McBeatlC  3 
Br.  C.  513 ;  1884,  McEwan  v.  Milne,  5  Ont. 
100  ;  1901,  Collins  i;.  Eilroy,  1  Ont.  L.  R.  503  ; 
U,  S. :  1891,  Little  v.  Knox,  96  Ala.  179,  11 
So.  443  (attorney  purchasing  from  an  estate 
managed  by  him) ;  1892,  Garrett  v.  Heflin,  98 
id.  615,  618,  13  So.  326  (residuary  legatee  who 
wrote  the  will  himselO ;  1898,  CoghilT  v.  Ken- 
nedy, 119  id.  641,  24  So.  459  (drafter  of  a  will) ; 
1901,  McQueen  v,  Wilson,  131  id.  606,  81  So. 
94  ;  1903,  Harraway  v.  Harraway,  136  id.  499, 
34  So.  836  (husband  and  wife) ;  1890,  Rich- 
mond's Appeal,  59  Conn.  226,  22  Atl.  82  (will) ; 
1901,  Lewis  V.  McGrath,  191  111.  401,  61  N.  E. 
135  (gift) ;  1901,  Blanchard  v.  Blanchard,  ib. 
460,  61  N.  E.  481  (deed) ;  1902,  Michael  w. 
Marshall,  201  id.  70.  66  N.  E.  273  (will) ;  1896, 
Teegarden  v.  Lewis,  145  Ind.  98,  44  N.  E.  9 
(action  by  an  administrator  for  money  of  the 
deceased  receired  as  a  gift,  through  undue  in- 
fluence, by  the  defendants,  his  daughter  and 
son-in-law,  by  whom  he  was  supported  and  with 
whom  he  lived  ;  held,  that  '*  one  who  challenges 
the  mental  capacity  of  a  testator  or  donor  has 
the  burden  of  establishing  the  absence  of  the 
particular  capacity  in  issue,"  and  that  though 
ordinarily  a  presumption  of  undue  influence 
would  be  created  in  the  plaintifTs  favor  by  a 
fiduciary  position  of  the  defendants,  yet  the  care- 
taking  by  a  child  of  the  parent  does  not  create 
that  presumption,  and  aid  not  here,  although 
the    father  was  aged,   feeble,   and  of  unsound 
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mind);  1898,  Slayback  v,  Witt,  151  id.  376, 
50  N.  E.  389  (parent  and  child ;  this  relation 
ordinarily  overturns  the  presumption) ;  1901, 
Good  V.  Zook,  116  la.  582,  88  N.  W.  376  (cleri- 
cal adviser) ;  1893,  Hill  v.  Miller,  50  Kan.  659, 
663,  32  Pac.  354  (a  brother  in  fiduciary  rela- 
tions with  aged  and  infirm  grantor) ;  1897,  Bush 
V.  Delano,  113  Mich.  321,  71  N.  W.  628  (the 
burden  of  persuasion  is  on  the  contestant,  but 
the  legatee's  drawing  of  the  will  shifts  the  duty 
of  going  forward) ;  1862,  Delatield  o.  Parish,  25 
N.  Y.  9,  35  (will) ;  1893,  Barnard  v,  Gautz, 
140  id.  249,  256,  35  N.  £.  430  (deed  of  an  aged 
woman  to  a  son  and  son-in-law) ;  1898,  Ten 
Eyck  V,  Whitbeck,  156  id.  341,  50  N.  £.  963 
(deed) ;  1901,  Doheny  v.  Lacy,  168  id.  213,  61 
N.  E.  255;  1898.  Barney's  WiU,  70  Vt  352, 
40  Atl.  1027  (confidential  relations  by  a  bene- 
ficiary drawing  the  will  and  excluding  "  near, 
needy,  and  deserving  relatives "  ;  the  burden 
on  the  beneficiary-proponent  to  disprove  undue 
influence). 

^  1898,  Gilmore  v.  Swisher,  59  Kan.  172,  52 
Pac.  426  ;  1893,  First  National  Bank  v.  Lowrey, 
36  Nebr.  290,  298,  54  N.  W.  568 ;  1886,  Bind- 
ley V.  Martin,  28  W.  Va.  773,  789.  Compare 
§  1086,  ante. 

«  1895,  Peterson  Co.  v,  Steiner,  108  Ala. 
629,  18  So.  688  ;  1893,  Treusch  v.  Ottenburg, 
4  C.  C.  A.  629,  54  Fed.  867. 

The  opinion  of  Pigott,  J.,  in  Finch  v.  Kent, 
24  Mont.  268,  61  Pac.  653  (1900),  contains  a 
useful  analysis. 

^  The  cases  already  cited  in  the  sections 
above  noted  almost  all  declare  this ;  the  follow- 
ing also  emphasize  the  rule  of  presumption: 
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(2)  Where  one  of  the  parties  to  a  cohabitation  was  at  its  inception  incapa- 
ble (for  example,  hj  existing  coverture)  of  a  valid  marriage,  and  the  impedi- 
ment is  subsequently  removed,  and  the  parties  continue  to  cohabit,  in  a 
jurisdiction  where  a  ceremonial  marriage  is  not  required,  the  renewal  of  mar- 
riage consent  as  husband  and  wife  may  be  presumed;  although  there  has 
here  been  occasionally  an  unjust  and  quibbling  hesitation  in  some  Courts, 
based  on  refinements  of  speculation  as  to  the  party's  knowledge  of  the 
removal  of  the  impediment,  and  the  like.* 

(3)  Where  a  ceremonial  marriage  is  essential,  the  performance  of  the  cere- 
mony with  the  appearances  of  validity  may  create  a  presumption  as  to  the 
lawfulness  of  the  form,  the  authority  of  the  celebrant,  the  issuance  of  a 
license,  and  the  like  ;  although  here  much  may  turn  on  the  circumstances  of 
each  case  and  the  additional  evidence  offered  or  available.^ 

§  2506.  Same  :  (2)  Capacity,  as  affected  by  Intervening  Death,  Divorce,  or 
Marriage.  Supposing  a  party  to  a  marriage  to  appear  to  have  been  a  party  to 
a  former  marriage  with  another  person,  the  validity  of  the  later  marriage  will 
depend  upon  whether  the  prior  marriage  had  been  in  the  meantime  somehow 
dissolved,  or  whether  it  was  itself  void ;  this  will  raise  the  question,  for 
example,  whether  there  has  been  a  death  or  divorce  intervening,  or  whether 
the  other  party  to  the  prior  marriage  was  incapable.  In  thus  determining 
the  validity  of  the  later  marriage,  will  one  or  another  of  the  above  facts  be 
presumed  to  have  existed,  so  as  to  throw  upon  the  opponent  of  the  later  mar- 
riage the  burden  of  producing  evidence  (or  even  the  risk  of  non-persuasion) 
of  the  non-existence  of  those  facts  ?  In  issues  of  bigamy  and  of  legitimacy, 
there  is  a  special  temptation  thus  to  aid  the  later  marriage.  The  situation 
may  be  additionally  complicated  by  the  invocation  of  the  so-called  presump- 
tion of  innocence  (post,  §  2511)  and  of  the  presumptions  of  death  or  of  life 


1876,  De  Thoren  v,  Attorney-General,  L.  R.  1 
App.  Cr8.  686  ;  1898,  Moore  v,  Heineke,  119 
Ala.  627,  24  So.  374  (presumption  here  removed 
by  a  snbseqaent  se^mratiou) ;  Cal.  G.  G.  P. 
1872,  §  1963,  par.  30;  1903,  Ferrell  v.  SUte, 
—  Fla.  —  ,  34  So.  220 ;  1896,  Griffeth  v. 
Griffeth,  162  III.  368,  44  N.  E.  820;  1868, 
Nossaman  v.  Nossaman,  4  Ind.  648,  651  (pre- 
aumption  rebutted  by  the  absence  of  a  record  of 
license  in  the  proper  office,  such  a  record  being 
required) ;  1848,  Young  ».  Foster,  14  N.  H. 
114  ;  1897,  Stevens  v,  Stevens,  66  N.  J.  Eq. 
488,  38  Atl.  460 ;  1860,  Clayton  v.  Wardell,  4 
N.  Y.  230  ;  1897,  Duming  v.  Hastings,  183  Pa. 
210,  38  Atl.  627  ;  1902,  Rhode  Island  H.  T. 
Co.  V.  Thomdike,  24  R.  I.  105,  62  Atl.  878; 
1896,  State  v.  Sherwood,  68  Vt.  414,  35  Atl. 
352  (to  show  a  previous  marriage,  relied  upon  to 
show  a  later  one  no  bigamy,  the  presumption 
wa.«t  not  applied). 

'  Some  of  the  cases  on  both  sides  are  as 
follows  :  1867,  The  Breadalbane  Case  (Campbell 
V.  Campbell),  L.  R.  1  Sc.  App.  182  (leading 
case)  ;  1876,  De  Thoren  v,  Attorney-General, 
L.  R.  1  App.  Gas.  686 ;  1898,  Poole  t>.  Peo- 
ple, 24  Colo.  510,  52  Pac.  1025  ;  1876,  Blan- 
chard  v.  Lambert,  43  la.  228 ;  1894,  Barnes  v. 


Barnes,  90  id.  282,  67  N.  W.  851  ;  1898,  Reed 
17.  Moseley,  76  Miss.  1,  23  So.  451  ;  1890, 
Collins  V.  Voorhees,  47  N.  J.  Eq.  816,  655,  20 
Atl.  676,  22  Atl.  1064  (leading  case) ;  1899, 
Atlantic  C.  R.  Co.  v.  Goodin,  62  N.  J.  L.  394, 
42  Atl.  333  ;  1902,  Adger  v.  Ackerman,  52 
C.  C.  A.  568,  115  Fed.  124,  129  (Breadalbane 
Case  followed). 

*  With  the  following,  compare  the  cases 
cited  ante,  §  1644  (certificate  of  marriage), 
ante,  §  2085  (proof  by  eye-witnesses),  and  post, 
§  2535  (presumption  of  office) :  1849,  Piers  v. 
Piers,  2  H.  L.  C.  831  ;  1817,  Warner  v.  Com., 
2  Va.  Gas.  95  (good  opinion) ;  1897,  Lane  tot  v. 
SUte,  98  Wis.  186,  78  N.  W.  576. 

In  still  other  issues  a  rule  of  presumption  re- 
lating to  marriage  may  he  recognized:  1861, 
Erskine  v.  Davis,  25  111.  251,  256  (ejectment,  by 
one  showing  a  deed  from  H.  C,  said  to  be  a 
feme  sole  ;  proof  of  her  singleness,  held  sufficient 
to  raise  a  presumption  of  continuance,  not  over- 
come by  proof  of  coverture  six  years  later ; 
obscure);  1893,  Sturbridge  v.  Franklin,  160 
Mass.  149,  35  N.  E.  669  (necessaries  furnished 
to  wife  ;  plaintiff  must  prove  not  only  the  mar- 
riage but  also  the  separation  without  fault  of  the 
wire).    Compare  the  citations  ante,  §  382,  note  7. 
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(post,  §  2531).  Whether  the  soooessiye  shiftingB  of  the  burdens  should  be 
worked  out  with  mathematical  nicety  according  to  the  various  presumptions 
applicable,  or  whether  all  should  be  merged  in  a  general  presumption  in  favor 
of  the  later  marriage,  is  a  knotty  question ;  and  no  successful  generalization 
is  yet  accepted.^  But  it  may  be  noted  that  the  peculiar  force  of  a  presump- 
tion as  merely  affecting  the  opponent's  duty  to  produce  some  evidence  (anie, 
§  2490)  is  not  always  observed  in  the  judicial  discussion  of  the  problem. 

§  2507.  N«sUe«nce  and  Acoident;  (1)  Contributory  NesUgenoe.  The  fact 
of  contributory  negligence,  sufficient  in  law  to  defeat  a  plaintiff,  is  r^arded 
by  the  orthodox  rule  as  a  part  of  the  defendant's  burden  (or  risk  of  non- 
persuasion),  except  in  a  few  important  jurisdictions ;  like  so  many  other 
instances  of  that  burden,  however,  this  is  in  reality  a  question  of  plead- 
ing (ante,  §  2485).  Yet  even  by  the  orthodox  rule,  the  second  burden, 
or  duty  of  producing  evidence,  may  be  shifted  by  facts  which  raise  a  pre- 
sumption of  negligence,  and  these  facts  may  appear  (ante,  §§  2489,  2490) 
from  the  testimony  adduced  by  the  plaintiff  himself,  or  even  from  the  allega- 
tions of  his  declaration,  especially  under  the  modem  looseness  of  pleading. 
Hence  it  happens  that  even  in  the  jurisdictions  maintaining  the  orthodox 
rule,  the  burden  is  sometimes  said  to  be  upon  the  plaintiff  in  certain  excep- 
tional cases  of  the  above  sort,  —  the  distinction  between  the  two  burdens  not 
being  strictly  observed.^ 


^  Some  of  the  more  'complicated  and  inter- 
esting cases  are  as  foDows:  1848,  Lapsley  v, 
Orierson,  1  H.  L.  C.  498  ;  1881,  R.  v.  Willshire, 
L.  R.  6  Q.  B.  D.  366  ;  1 891,  Banks  v.  State,  96 
Ala.  78,  11  So.  404  (idultery  of  a  woman ; 
after  the  defendant's  prrof  of  a  formal  marriage 
to  the  man,  it  is  for  the  prosecution  to  show  his 
prior  marria{(e  and  ber  knowle<lge) ;  1896, 
Hanter  v.-  Hunter,  117  Cal.  261,  43  Pac.  756 
(the  defendant  married  jI.  in  1858,  being  then  a 
minor  ;  was  taken  awpy  after  a  few  days  by  her 
parents  ;  on  July  3,  18^2,  married  the  plaintitf ; 
in  1883  heard  that  M.  was  living,  and  nrocured 
in  1894  a  judgment  hy  default  annulling  the 
marriage  with  M.  ;  in.  1 894  brought  but  after- 
wards dismissed  an  action  against  the  now 
plaintiff  to  have  the  second  marriage  declared 
void ;  in  the  pres'^nt  suit  for  the  same  purpose 
by  the  plaintiff  (Ihe  ju<l^ment  of  divorce  and 
the  defendant's  a'^tion  against  the  plaintitf  being 
held  not  to  be  c^mclusive  as  to  the  fact  of  M.'s 
being  her  lawful  husband  at  the  time  of  the 
second  marriag?),  held,  that  as  the  second  mar- 
riage during  M.'s  coverture  involved  a  crime  or 
wrong,  the  bfirden  was  upon  the  plaintiff  to 
show  that  the  Arst  marriage  had  not  been  ended 
in  1862  by  M.'s  death  or  divorce) ;  1892,  Erwin 
V.  English,  61  Conn.  502,  23  Atl.  763 ;  1893, 
SehmiMHinir  t.  Beatrie,  147  111.  210,  35  N.  E. 
525  (bill  for  partition  ;  issue  whether  defendants 
were  logitimate  children  of  N.  B.,  by  M.  H., 
married  in  1876  ;  N.  B.  had  in  1872  married 
B.  A.,  apd  had  separated,  B.  A.  bein^  aUve  in 
1876  ;  Md,  that  the  second  marriage  raised  a  pro- 
sumption  of  divorce  from  tlie  first ;  and  that  the 
petitioner's  evidence  sustained  their  burden  and 


restored  it  to  respondent  to  give  evidence  of  the 
divorce) ;  1908,  Potter  v.  Clapp,  208  id.  592,  6S 
N.  £.  81  (collecting  the  Illinois  cases) ;  1874, 
Squire  v,  SUte,  46  Ind.  459  (bigamy) ;  1895, 
Wenning  v.  Teeple,  144  id.  189,  41  K.  E.  600 ; 
1876,  Blanchard  v.  Lambert,  43  la.  228 ;  1895, 
Leach  v.  Hall,  95  id.  611,  64  N.  W.  791  ;  1903, 
Casley  v.  Mitchell,  —  id.  —  ,  96  N.  W.  726  ; 
1859,  Harrison  o.  Lincoln,  48  Me.  205;  1881, 
Hyde  Park  v.  Canton,  130  Mass.  505 ;  1890, 
State  9.  Plym,  43  Minn.  885,  45  N.  W.  848 
(bigamy  ;  whether  there  was  a  dutr  for  the 
prosecution  directly  to  evidence  the  first  wife's 
continued  life ;  leading  opinion,  by  Mitchell,  J. ) ; 
1901,  Alabama  &  V.  B.  Co.  v,  Beardsley,  79 
Miss.  417,  30  Sa  660  ;  1898,  Rash's  EsUte,  21 
Mont.  170,  53  Pac  312  (action  for  a  widow's 
share  of  an  estate ;  the  plaintiff  married  the 
intestate  in  1858,  left  him  in  1864,  married  X 
in  1872 ;  the  intestate  married  Y  in  1894,  and 
died  in  1895  ;  the  last  marriage  was  presumed 
legal,  and  the  plaintiff  required  to  prove  it  illegal 
by  showing  that    no  prior    divorce  existed) ; 

1899,  Reynolds  r.  State,  58  Nebr.  49,  78  N.  W. 
483  (bigamy  ;  the  defendant  married  F.  in  1895 
and  C.  in  1897 ;  F.  was  previously  mnrri^d  to 
P. ;  held,  no  presumption  of  law  as  to  the  inno- 
cence of  F.   and  therefore  as  to  P.'s  death) ; 

1900,  Palmer  v.  Palmer,  162  N.  Y.  130,  56 
N.  E.  501  ;  1899,  Moore  v.  Moore,  102  Tenn. 
148,  52  S.  W.  778. 

^  Some  of  the  illustrative  cases  under  both 
rules  are  as  follows  :  1886,  Wakelin  v.  London 
&  S.  W.  R.  Co.,  L.  R.  12  App.  Cas.  41  (ortho- 
doz  rule) ;  1894,  Morrow  o.  Canadian  P.  R. 
Co.,  21  Ont.  App.  149  (orthodox  role);  1898, 
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§  2508.  Same :  (2)  Loas  by  a  Bailee.  Where  goods  have  been  committed 
to  a  bailee,  and  have  either  been  lost  or  been  returned  in  a  damaged  con- 
dition, and  the  bailee's  liability  depends  upon  his  negligence,  the  fact  of 
negligence  may  be  presumed,  placing  on  the  bailee  at  least  the  duty  of  pro- 
ducing evidence  of  some  other  cause  of  loss  or  injury ;  but  the  application  of 
this  presumption  cannot  be  said  to  have  received  definite  phrasing  for  the 
different  kinds  of  bailees.^    Where  the  bailee  is  a  common  carrier,  acting 


Southern  P.  R.  Oo.  v,  Tomlinson,  —  Ariz.  — , 
88  Pac.  710  (orthodox  rule) ;  1877,  Railroad  Co. 
«.  Kenney,  58  Ga.  485,  489  (Bleckley,  C.  J.  : 
"  CoDcerDing  one  class  of  cases,  viz.  that  class  in 
which,  as  in  the  instance  before  us,  the  injured 
party  shared  directly  in  the  act  which  resulted 
in  his  own  wounding,  the  rule  as  to  the  burden 
of  proof  is  as  follows :  After  provin^j  the  fact  and 
degree  of  the  ii^uiy,  if  the  plaintiff  will  show 
himself  not  to  bUme,  the  law  then  presumes, 
until  the  contrary  appean,  that  the  company 
was  to  blame ;  or  if  he  will  show,  on  the  other 
hand,  that  the  company  was  to  blame,  the  law 
then  presumes,  until  the  contrary  appears,  that 
he  was  not  to  blame.  So  that  in  order  to  make 
a  prima  facie  case,  and  change  the  onus,  he  need 
not  go  further  than  to  show  by  evidence  one  or 
the  other  of  these  two  propositions,  —  either 
that  he  was  not  to  blame,  or  that  the  company 
was.  The  company,  taking  at  this  stafe  the 
burden  of  reply,  can  defend  successfully  by  dis- 
proving either  proposition  ") ;  1895,  Johnston  o. 
R.  Co.,  95  id.  685,  22  S.  E.  694  ;  1891,  North 
Chicago  St.  K.  Co.  o.  Louis,  138  111.  9,  27  N.  E. 
451  (burden  is  on  the  plaintiff) ;  1893,  Cincin- 
nati I.  St  L.  &  C.  R.  Co.  17.  Grames,  136  Ind. 
39,  42,  34  N.  E.  714  (burden  is  on  the  plain- 
tiff) ;  1895,  Engrer  v.  R.  Co.,  142  id.  618,  42 
N.  E.  219  ;  1895,  Baltimore  Traction  Co.  v. 
Appei,  80  Md.  608,  31  AtL  965  (orthodox 
rule);  1861,  Gahagan  v,  R  Co.,  1  All.  187. 
(burden  is  on  the  plaintiflf) ;  1893,  Lillstrom 
V.  R.  Co.,  53  Minn.  464,  468,  55  N.  W.  624 
(same) ;  1894,  Union  S.  Co.  v.  Conoyer,  41 
Nebr.  617,  626,  59  N.  W.  950  (same) ;  1896, 
Ouverson  v,  Grafton,  5  N.  D.  281,  65  N.  W. 
677  (same) ;  1893,  Baker  v.  Gas  Ck>.,  157  Pa. 
693,  601,  27  Atl.  789  (same) ;  1896,  Stewart  v. 
Nashville,  96  Tenn.  50,  33  S.  W.  613  (same ; 
except  that  "whenever  plaintiffs  own  case,  or 
the  evidence  of  the  defendant  or  of  both,  raises 
a  presumption  of  negligence  on  his  part,  the 
burden  of  repelling  it  is  at  once  placed  on 
him "  ;  as  here,  where  the  plaintiff  was  blind 
and  unattended  and  knew  of  the  dangerous 
place ;  good  opinion  by  Beard,  J.>  on  the 
policy  of  the  nile) ;  1895,  Gulf,  C.  &  S.  F.  R.  Co. 
».  Shiwler,  88  Tex.  152,  30  S.  W.  904  (Den- 
man,  J. :  **To  the  general  rule  imposing  upon 
the  defendant  the  burden  of  proof  on  the  issue 
of  contributory  negligence  there  appear  to  be,  in 
the  very  nature  of  things,  two  well-defined  ex- 
ceptions: First,  Where  the  legal  effect  of  the 
facts  stated  in  the  petition  is  such  as  to  establish 
prima  facie  negligence  on  the  part  of  plaintiff  as 
a  matter  of  law,  then  he  must  plead  and  prove 
such  other  facte  aa  will  rebut  such  legal  pre- 


sumption. The  plain  reason  is  that  by  pleading 
facts  which,  as  a  matter  of  law,  establish  his 
contributory  negli^n/oe,  he  has  made  a  vrima 
facie  defense  to  his  cause  of  action  whicn  will 
be  accepted  as  tnie  against  him,  both  on  de- 
murrer and  83  evidence  on  the  trial,  unless  he 
pleads  and  proves  such  other  facts  and  circum- 
stances that  the  Court  cannot,  as  a  matter  of 
law,  hold  him  guilty  of  contributory  n^ligence. 
When  he  has  done  this,  he  has  ma£  a  case 
which  must  be  submitted  to  the  jury.  For  in- 
stance, if  plaintiff's  petition  shows  that  he  was 
injured  by  defendant  s  cars  while  on  the  track, 
under  circumstances  which  in  law  would  make 
him  a  trespasser  prima  facie^  then  the  law 
would  raise  a  presumption  of  contributory  ne^'li- 
fence  against  nim,  for  which  his  petition  would 
be  bad  on  demurrer ;  and  it  would  be  necessary 
for  him  to  plead  some  fact  or  circumstance 
rebutting  sucn  presumption,  —  such  as  that  he 
was,  after  going  upon  the  Irack,  stricken  down 
by  some  providential  cause,  —  in  order  to  save 
his  petition,  and  on  the  trial  the  burden  would 
be  upon  him  to  establish  such  cause.  Second, 
When  the  undisputed  evidence  adduced  on  the 
trial  establishes  prima  facie  as  a  matter  of  law 
contributory  negligence  on  the  part  of  plaintiff, 
then  the  burden  of  proof  is  upon  him  to  show 
feicts  from  which-  the  jury  upon  the  whole  case 
may  find  him  free  from  negligence  ;  otherwise 
the  Court  may  instruct  a  verdict  for  defendant, 
there  being  no  issue  of  fact  for  the  jury ") ; 
1893,  Washington  &  G.  R.  Co.  v.  Harmon's 
Adm'r,  147  U.  S.  571,  580,  18  Sup.  557  (burden 
on  the  defendant  remains  the  same,  though  the 
plaintiff's  evidence  may  disclose  facts  tending 
to  help  the  defendant's  burden) ;  1893,  Texas 
&  P.  R.  Co.  V.  Volk,  151  id.  73,  78,  14  Sup. 
239 ;  1893,  The  Charles  L.  Jeffrey,  5  C.  C.  A. 
246,  55  Fed.  685  (in  admiralty,  the  burden  is  on 
the  plaintiff) ;  1898,  Welsh  v,  Argyle,  85  Wis. 
807,  311,  55  N.  W.  412  (orthodox  rule). 

^  In  the  following  illustrations,  it  will  be 
seen  that  there  may  be  a  further  variance  as  to 
successive  shiftings  of  the  burden :  1896,  Hig- 
man  o.  Camody,  112  Ala.  267,  20  So.  480  (after 
the  bailor  shows  the  loss,  the  bailee  must  show 
vis  major  or  the  like,  and  then  the  bailor 
must  snow  a  negligence  in  not  avoiding  the  vis 
majtyr) ;  1898,  First  Nat'l  Bank  of  B.  v.  First 
Nat'l  Bank  of  N.,  116  id.  520,  22  So.  976  (loss 
of  certificates  left  with  a  bank ;  showing  the 
loss  raises  a  presumption  of  negligence) ;  1822, 
Nicholls  V,  Roland,  11  Mart.  La.  o.  8.  190 ; 
1897,  Buswell  v.  Fuller,  89  Me.  600,  36  Atl. 
1059  (the  risk  of  non-persuasion  is  on  the  bailor 
to  show  culpable  loss,  but  proof  of  demand  and 
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under  the  customary  exemptions  as  to  m  major  and  the  like,  or  under  ex* 
press  contractual  exemptions,  it  is  generally  conceded  that  the  carrier  has 
even  the  first  burden  (or  risk  of  non-persuasion)  of  establishing  the  fact  con* 
stituting  the  exemption;'  but  this  involves  the  analogy  of  the  contract-rule 
(po%t.  §  2537). 

§  2509.  Same :  (3)  Defective  Maohlnee,  Tehicles,  and  Apparatva.  With 
the  vast  increase,  in  modem  times,  of  the  use  of  powerful  machinery,  harm- 
less in  normal  operation,  but  capable  of  serious  human  injury  if  not  con- 
structed or  managed  in  a  specific  mode,  the  question  has  come  to  be 
increasingly  common  whether  the  fact  of  the  occurrence  of  an  injury  (un- 
fortunately now  termed  "  accident,"  by  inveterate  misuse)  is  to  be  regarded 
as  raising  a  presumption  of  culpability  on  the  part  of  the  owner  or  manager 
of  the  apparatus.  *^ Be$  ipsa  loquitur"  is  the  phrase  appealed  to  as  symbol- 
izing the  argument  for  such  a  presumption.  In  England,  a  rule  of  that  sort 
has  for  a  generation  been  conceded  to  exist,  for  some  classes  of  cases  at  least.^ 
In  the  United  States,  the  presumption  has  spread  rapidly,  although  with  much 
looseness  of  phrase  and  indefiniteness  of  scope ;  as  against  a  common  carrier, 
the  presumption  against  a  bailee  (anUy  §  2508)  has  perhaps  helped  to  confirm 
the  rule  where  injury  to  goods  or  passengers  is  involved.^    What  its  final 


refusal  without  explanation  of  the  loss  shifts 
to  the  bailee  the  duty  of  producing  evidence) ; 
1897,  Knights  v.  Piella,  111  Mich.  9,  69  N.  W. 
92  (the  risk  of  non-persua&ion  is  on  the  bailor 
throughout;  but  proof  of  failure  to  deliver 
shifts  to  the  bailee  the  duty  of  offering  evi- 
dence) ;  1897,  Davis  r.  Printing  Co.,  70  Minn. 
95,  72  N.  W.  8U  (book-plates) ;  1896,  Donlan 
r.  Clark,  23  Nev.  203,  45  Pac.  1 ;  1871,  Collins 
V.  Bennett,  46  N.  Y.  490  (horse) ;  1900,  Hilde- 
brand  v.  Carroll,  106  Wis.  324.  82  N.  W.  145. 

*  1895,  Shea  v.  R.  Co.,  63  Minn.  228,  65 
K.  W.  458  (the  carrier  must  show  no  negli- 
gence, although  the  loss  occurred  from  an  ex- 
cepted cause) ;  1893,  The  Beeche  Dene,  6  C.  C. 
A.  207.  55  Fed.  525  (bill  of  lading  with  excep- 
tions ;  vessel  libeled  for  damage  to  cargo  ;  vessel- 
owner  must  prove  the  case  to  be  within  an 
exception,  after  the  fact  of  damage  is  shown) ; 
1897,  The  Majestic,  166  U.  S.  375,  17  Sup.  597 
(the  carrier  must  show  vis  major). 

^  Eng. :  1863,  Byrne  v.  Boadle,  2  H.  &  C. 
722  (passer-by  injured  by  a  barrel  falling  from 
a  shop- window ;  Pollock,  C.  B. :  **  There  are 
manv  accidents  from  which  no  presumption  of 
negligence  can  arise " ;  but  on  the  facts  the 
occurrence  was  held  *^  prima  fade  evidence  of 
negligence  ") ;  1865,  Scott  v.  London  k  St.  K. 
Docks  CJo.,  3  H.  &  C.  596  (injury  to  a  passer-by, 
from  the  falling  of  goods  from  a  crane ;  Erie, 
C.  J.  :  **  There  must  be  reasonable  evidence  of 
negligence ;  but  where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendants,  that 
the  accident  arose  from  want  of  care  " ;  Black- 


bum,  J. :  "  Is  not  the  fact  of  the  accident  suffi- 
cient evidence  to  call  u{M>n  the  defendants  to 
prove  that  there  was  no  negligence  ? ")  ;  1870, 
Kearney  o.  London  B.  &  S.  C.  R.  Co.,  L.  R.  5 
Q.  B.  411,  6  id.  759  (injury  to  a  passer-by  from 
the  fall  of  a  brick  from  a  bridge ;  it  was  held 
"incumbent  on  the  defendants  to  give  evi- 
dence  rebutting  the  inference " ;  but  perhaps 
the  actual  decision  was  merely  that  tne  fact 
was  '*8ome  evidence  to  go  to  the  jury"). 
Can. :  1892,  Dub^  v.  R.,  3  Exch.  Can.  147,  151 
(railway  accident). 

*  Some  of  the  cases  are  as  follows:  Ark.: 
1893,  Arkansas  Tel.  Co.  v.  Ratteree,  67  Ark. 
429,  435,  21  S.  W.  1059  (falling  of  a  telephone 
wire  so  as  to  frighten  a  horse) ;  Cal. :  1892, 
Bush  V.  Bamett,  96  Cal.  202,  204,  31  Pac.  2 
(common  carrier) ;  1893,  Dixon  v.  Pluns,  98  id. 
384,  388,  33  Pac.  268  (falling  of  a  workman's 
chisel  from  a  scaffold) ;  1895,  Jndson  v.  Giant 
Powder  Co.,  107  id.  649,  40  Pac.  1020  (powder 
explosion ;  cases  cited  fnlly) ;  1901,  Foerst  v. 
Kelso,  131  id.  376.  63  Pac.  681  (street  railway) ; 
1903,  Kahn  v.  Triest-Rosenberg  Cap.  0>.,  139 
id.  340,  73  Pac.  164  (boiler  explosion) ;  Oonn.: 
1895,  Donovan  v.  R.  Co.,  65  Conn.  201,  32 
Atl.  352 ;  Ga. :  1898,  Augusto  South  R.  Co.  v. 
McDade,  105  Ca.  134,  31  S.  E.  420;  1903, 
Chenall  p.  Palmer  B.  Co.,  117  id.  106,  43  S,  E. 
443  (fall  of  a  brick  arch ;  leading  opinion,  by 
Lamar,  J.) ;  HI.  :  1901,  Springer  v.  Ford,  189 
111.  430,  59  N.  £.  958  (breaking  of  a  passenger- 
elevator  appliance) ;  1903,  Chicago  City  R.  Co. 
V.  Carroll,  206  id.  318,  68  N.  E.  1087  (passen- 
ger on  a  street  railway);  la.:  1897,  Faust  v, 
R.  Co.,  104  la.  241,  73  N.  W.  623  (owner 
riding  with  his  stock  ;  ordinarily  there  is  no 
presumption,  but  where  he  rode  in  another  car, 
it  was  enough  to  show  that  the  destroying  firt 
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accepted  shape  will  be  can  hardly  be  predicted.  But  the  following  con- 
siderations ought  to  limit  it :  (1)  The  apparatus  must  be  such  that  in  the 
ordinary  instance  no  injurious  operation  is  to  be  expected  unless  from  a 
careless  construction,  inspection,  or  user ;  (2)  Both  inspection  and  user  must 
have  been  at  the  time  of  the  injury  in  the  control  of  the  party  charged ; 
(3)  The  injurious  occurrence  or  condition  must  have  happened  irrespective 
of  any  voluntary  action  at  the  time  by  the  party  injured.  It  may  be  added 
that  the  particular  force  and  justice  of  the  presumption,  regarded  as  a  rule 
throwing  upon  the  party  charged  the  duty  of  producing  evidence,  consists  in 
the  circumstance  that  the  chief  evidence  of  the  true  cause,  whether  culpable 
or  innocent,  is  practically  accessible  to  him  but  inaccessible  to  the  injured 
person. 

In  some  jurisdictions  there  is  a  rule  of  substantive  law  to  be  distinguished 
for  some  classes  of  injuries.  For  example,  the  setting  of  fire  to  adjacent 
property  by  the  emission  of  sparks  from  a  railway  locomotive  may  be  deemed 
to  raise  a  presumption,  by  the  present  rule  (either  under  statute  or  by  judi- 
cial decision) ;  but  it  may  also  be  made  per  se  a  cause  of  action,  irrespective 


was  not  canaed  by  himself) ;  Kan, :  1900,  St. 
Louis  k  S.  F.  R.  Co.  v.  Bnrrows,  62  Kan.  89, 
61  Pac.  439  (passenger) ;  Ky. :  1902,  Davis  v. 
Paducah  R.  A  L.  Co.,  —  Ky.  — ,  68  S.  W. 
140;  La.:  1902,  LeBlanc  v.  Sweet,  107  La. 
855,  31  So.  766  (passenger) ;  Me. :  1851,  Church 
V,  Cherryfield,  33  Me.  460  (highway-defect) ; 
Md. :  1894,  Howser  v.  R  Co.,  80  Md.  146,  30 
Atl.  906  (passer-by  injured  by  the  fall  of  ties 
from  a  freight-car ;  leading  case ;  useful  opin- 
ions by  Roberts,  J.,  and  by  AlcSherry,  J.,  diss.) ; 
Ma8s.:  1894,  Uggla  v.  R.  Co.,  160  Mass.  351, 
35  N.  £.  1126  (breaking  of  ear  and  guy  used 
by  electric  railway) ;  1894,  Carmody  v.  Gaslight 
Co.,  162  id.  589,  39  N.  £.  184 ;  1903,  Wads- 
worth  V.  R.  Co.,  182  id.  572,  66  N.  E.  421 
(sawdust  falling  from  an  elerated  railway  struct- 
ure) ;  1903,  Cassady  v.  Old  Colony  St.  R  Co., 
—  Mass.  — ,  68  N.  £.  10  (explosion  of  electric 
railroad  fuse) ;  Afo. :  1895,  Och  v.  R.  Co.,  130 
Mo.  27,  31  S.  W.  962  (passenger ;  useful  opin- 
ion) ;  Nelnr. :  1893,  Union  P.  K.  Co.  w.  Porter, 
38  Nebr.  226,  235,  56  N.  W.  808  (here  a  statute 
makes  the  carrier  absolutely  liable  for  injury  to 
a  passenger,  irrespective  of  the  former's  negli- 
gence);  1895,  Spears  v.  R.  Co.,  43  id.  '/20,  62 
N.  W.  68  (finding  a  person  dead  on  the  rail- 
road) ;  1896,  Lincoln  R.  Co.  v.  Cox,  48  id.  807, 
67  N.  W.  740 ;  1899,  Chicago  R.  L  P.  R.  Co. 
V.  Young,  68  id.  678,  79  N.  W.  566  (passen- 
ger) ;  N,  J. :  1894,  Excelsior  Co.  v.  Sweet,  57 
JN.  J.  L.  224,  30  Atl.  663 ;  1897,  Trenton  P.  R. 
Co.  V.  Coopr,  60  id.  219,  37  Atl.  730  (escape 
\jt  electricity  from  street-railway  rails) ;  1898, 
Newark  E.  L.,  &  P.  Co.  v.  Ruddy,  62  id.  505, 
41  Atl.  712  (broken  wire  in  highway) ;  N.  F. : 
1901,  Griffen  v.  Manice,  166  N.  Y.  188,  59 
N.  E.  925  (passenger-elevator  accident  by  the 
falling  of  the  weights) ;  N.  C. :  1894,  Haynes 
V.  Gas  Co.,  114  K.  C.  203,  207,  19  S.  £.  844 
(guy-wire  of  electric  light,  hanging  from  a  tree 


and  charged  from  a  trolley- wire) ;  Oh.:  1896, 
Pennsylvania  Co.  v,  McCann,  64  Oh.  10,  42 
N.  E.  768  (under  statute) ;  Or. :  1902,  Chap- 
eron v.  Electric  Co.,  41  Or.  39,  67  Pac.  928 
(contact  with  an  electric  wire) ;  Pa. :  1892, 
Herstine  v.  R.  Co.,  161  Pa.  244,  252,  25  Atl. 
104  (shock  by  careless  coupling) ;  1893,  Flem- 
ing V.  R.  Co.,  158  id.  130,  27  Atl.  858  (rock 
faUing  on  a  train) ;  1895,  Shafer  v.  I^cock,  168 
id.  497,  32  AtL  44  ;  1897,  O'Connor  v.  Traction 
Co.,  180  id.  444,  36  Atl.  866 ;  1899,  Alexander 
V.  Steel  Co.,  189  id.  582,  42  Atl.  286  (workman 
on  a  scaffolding) ;  1902,  Baron  v.  Reading  Iron 
Co.,  202  id.  274,  51  Atl.  979  (boiler  explosion) ; 
S.  0. :  1899,  Steele  v.  R.  Co.,  56  S.  C.  389,  33 
S.  E.  609  (passenger) ;  S.  D. :  1894,  Saunders 
V.  R.  Co.,  6  S.  D.  40,  60  N.  W.  148  ;  Tenn, : 
1898,  Mitchell  v,  N.  C.  &  St.  L.  R.  Co.,  100 
Tenn.  829,  46  S.  W.  337  (blowing  a  whistle) ; 
Tex. :  1894,  Mexican  C.  R.  Co.  i;.  Lauricella, 
87  Tex.  277,  28  S.  W.  277 ;  1895,  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Shieder,  88  Tex.  152,  30  S.  W. 
902 ;  U.  S. :  1897,  Pittsbui^  &  W.  R.  Co.  ». 
Thompson,  27  C.  C.  A.  838,  82  Fed.  720  (Ohio 
statute  applied,  regarding  defective  railway  cars) ; 
1897,  The  Joseph  B.  Thomas,  81  Fed.  578 
(injury  at  a  ships  hatchway) ;  1902,  Bradford 
Glycerine  Co.  v.  Kizer,  61  C.  C.  A.  524,  113 
Fed.  894  (explosion  of  nitroglycerine) ;  fV.  Va.  : 
1897,  Snyder  v.  Electr.  Co.,  43  W.  Va.  661, 
28  S.  E.  733  (falling  of  a  wire) ;  Wis. :  1889, 
Koenig  v.  Arcadia,  76  Wis.  62,  67,  43  N.  W. 
734  (**  there  can  be  no  proof  so  conclusive  that 
the  hole  was  a  dangerous  defect  as  that  it 
did  actually  cause  injury  "  ;  this  is  unsound ; 
whether  it  was  the  cause  may  be  the  disputed 
question) ;  1884,  Cummings  v.  Furnace  Co.,  60 
id.  603,  18  N.  W.  742,  20  N.  W.  666  (high- 
way) ;  1898,  Carroll  v.  C.  B.  &  R  Co.,  99  id. 
899,  75  N.  W.  176  (applvine  the  Cummings  caso 
rule  to  the  fall  of  a  windowj. 
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(b)  The  various  acts  constituting  the  outward  part  of  a  crime  are  some« 
times  said  to  constitute  a  presumption  of  malice  or  criminal  intent.  But 
most  of  these  instances  are  to-day  understood  to  be  either  "  conclusive  pre- 
sumptions/' t.  e,  rules  of  substantive  law  defining  the  criminal  act  {ante, 
§  2492),  or  else  mere  inferences  of  fact  {atUe,  §  2491)  not  affecting  the 
accused  with  a  duty  to  produce  evidence.^ 

§  2512.  Same :  (2)  Self-defence,  Alibi,  eta  It  is  generally  said  that  in 
criminal  prosecutions  the  burden  of  proof  is  on  the  prosecution  for  all  the 
facts  that  are  material  to  the  crime ;  so  that,  whether  or  not  a  particular  fact 
is  one  which  would  in  a  civil  action  be  of  the  nature  of  an  affirmative  excuse, 
it  is  nevertheless  in  a  criminal  prosecution  a  part  of  the  burden  (in  both 
senses)  for  the  prosecution.  The  absence  of  any  affirmative  pleadings  by 
the  accused,  and  the  general  policy  of  caution  in  favor  of  accused  persons, 
seem  to  have  been  the  theoretical  and  practical  reasons  for  this  result* 
Nevertheless,  some  inroads  have  of  recent  times  been  made  upon  this  ortho- 


case.  It  is  to  be  observed  that  the  opinion  in 
the  Agnew  case  (in  1897)  was  published  subse- 
quently to  a  notable  lecture  on  the  Presumption 
of  Innocence,  apropos  of  the  Coffin  case,  deliv- 
ered by  Professor  Thayer,  at  Yale  University  (in 
1896),  in  which  the  history  of  the  presumption 
was  carefully  examined,  its  meaning  acutely  ex- 
pounded, and  the  fallacies  of  the  opinion  in  the 
Coffin  case  exposed  in  detail ;  this  lecture  was 
reprinted  in  the  learned  lecturer's  Preliminary 
Treatise  on  Evidence  (1898),  Appendix  B,  p.  551.1 

The  fallacy  of  Coffin  v.  U.  S.  is  substantially 
repudiated  in  the  following  cases  :  1899,  State  v, 
Soper,  148  Mo.  217,  49  S.  W.  1007  (there  is  not 
a  "  two-ply  presumption  "  in  favor  of  one  who  is 
charged  with  wife-murder  ;  repudiating  State  v. 
Leabo,  84  id.  168) ;  1900,  State  w.  Kennedy,  154 
id.  268,  55  S.  W.  293  (refusal  to  instruct  on  the 
presumption  of  innocence  is  not  error  where  an 
instruction  on  reasonable  doubt  has  been  ade- 
quately given) ;  1896,  People  v,  Ostrander,  110 
Mich.  60,  67  N.  W.  1079  (similar).  The  com- 
mon phrase  about  the  presumption  of  innocence 
is  illustrated  in  the  following  cases :  1898, 
Bryant  v.  State,  116  Ala.  445,  23  So.  40  ;  1897, 
People  V.  Winthrop,  118  Cal.  85,  50  Pac.  890; 
1899,  Emery  v.  State,  101  Wis.  627,  78  N.  W. 
145.  The  following  series  of  rulings  shows  the 
influence  of  the  Coffin  case  :  1898,  Bartley  v. 
State,  53  Nebr.  310,  73  N.  W.  744  (the  phrase 
sanctioned  ;  but  an  instniction  omitting  it  is  not 
held  erroneous)  ;  1898,  Bartley  v.  State,  55  id. 
294,  75  N.  W.  832  (the  Coffin  case  noted  ;  ques- 
tion  left  undecided)  ;  1899.  McVey  v.  State,  57 
id.  471,  77  N.  W.  1111  (following  Bartley  v. 
State). 

If  a  legitimate  presumption  is  raised,  so  as  to 
create  a  duty  for  the  accused  to  produce  some  evi- 
dence to  the  contrary,  and  he  does  not  do  so,  there 
is  no  reason  why  the  jury  may  not  be  required  to 
tind  according  to  the  presumption  {arUey  §  2495) ; 
e,  g.,  1897,  Agnew  v,  U.  S.,  165  U.  S.  36,  17  Sup. 
285  (fraudulent  intent  presumed  from  false  ac- 
counts, in  the  absence  of  evidence  to  the  contrary 
sufficient  to  raise  a  reasonable  doubt).    But  if  the 


accnaed  does  adduce  some  evidence,  and  thus  the* 
case  comes  into  the  hands  of  the  jury  free  fronk 
the  presumption,  the  rule  about  persuasion  be- 
yond a  reasonable  doubt  [ante^  f  2497)  is  in  force 
throughout  for  measuring  their  belief,  and  they 
must  be  so  persuaded,  in  spite  of  the  rule  of  pre* 
sumption  ;  this  is  sometimes  incorrectly  ex« 
pressed  by  saying  that  the  presumption  of  inno* 
cence  overcomes  presumptions  against  the  accused  : 
1903,  Walton  v.  State,  —  Ark.  —  ,  75  S.  W.  1 
(seduction  ;  chastity  being  presumed,  "the  pre- 
sumption of  innocence  of  the  defendant  over- 
comes the  presumption  of  chastity ") ;  1896, 
People  V.  Sanders,  114  Cal.  216,  46  Pac.  15^ 
(overcoming  the  presumption  of  regularity  of 
official  acts) ;  1897,  Dunlop,  ».  U.  S.,  165  U.  S. 
486,  17  Sup.  375  (the  rule  does  not  apply  wher& 
the  other  presumption  "constitutes  a  link  in 
the  chain  of  evidence  against  the  defendant  *')• 
Other  examples  are  found  under  the  presumption 
about  marriage  {antCj  §  2506). 

*  Cases  illustrating  a  presumption  of  mdUof 
from  the  use  of  a  decuUy  weapon :  1892,  Gilbert 
V.  State,  90  Ga.  691,  16  S.  £.  652  ;  1878,  Farri» 
V,  Com.,  14  Bush  862,  368  ;  1845,  Com.  v.  York, 
9  Mete.  93,  103  ;  1855,  Com.  v.  Hawkins,  3  Gray 
463  (leading  opinion,  by  Shaw,  C.  J.);   1893, 
People  V.  Wolf,  95  Mich.  625,  630,  55  N.  W.  357  ; 
1898,  Herman  v.  State,  75  Miss.  340,  22  So.  872 ; 
1896,    Territory  v.    Lucero,  —  N.   M.  —  ,    4^ 
Pac.  18  ;  1676,  Thomas  v.  People,  67  N.  Y.  218, 
224  ;  ^892,  State  v.  Whitson,  111    N.   C.  695, 
699,  16  S.  E.  332  ;  1873.  State  v.  Patterson,  45 
Vt.  308.      Cases  illustrating  a  presumption  of 
felonious  intent  from  the  taking  of  goods  :  1902, 
Long  V.  State,  —  Fla.  —  ,  82  So.  870  ;  1898, 
StAte  V.  Judd,  20  Mont   420,    51   Pac.  1038. 
These  and  analogous  rules  can  only  be  disen- 
tangled by  a  detailed  consideration  of  the  sub- 
stantive law  of  the  crime  in  question. 

There  is  no  real  presumption  of  guilt  from 
flight ;  compare  the  cases  cited  ante,  §  276,  and 
the  following  :  1899,  Smith  v.  State,  106  6a.  678, 
32  S.  E.  851  ;  1898,  State  v.  Adler,  146  Mo.  18» 
47  S.  W.  794. 
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dox  principle,  and  in  many  jurisdictions  it  is  accepted  that  the  burden  of 
proof  may  for  certain  sorts  of  facts  be  upon  the  accused.  Certainly,  the 
second  burden,  t.  e.  the  duty  of  producing  some  evidence  (ante,  §  2487), 
ought  in  many  instances  to  be  upon  the  accused.  The  absence  of  affirmative 
pleadings  in  defence  is  no  insuperable  objection  to  such  a  result.  The  judi- 
cial experience  with  certain  issues  on  criminal  trials  has  seemed  to  justify 
such  exceptions ;  and  the  fixing  of  a  particular  fact  on  this  or  that  party  as 
a  part  of  his  case  is  in  general  only  a  question  of  sound  policy  as  based  on 
experience  {ante,  §  2486). 

(a)  A  few  Courts  seem  in  general  to  place  on  the  accused  some  sort  of 
burden  of  proof  for  any  fact  in  the  nature  of  excuse  or  mitigation}  (b)  A 
few  Courts  seem  to  place  upon  the  accused  the  burden  of  showing  that  he 
acted  in  self-defence.^  (c)  It  is  generally  conceded  that  the  accused  does 
not  have  the  burden  of  proving  an  alibi?  (d)  In  simdry  other  instances, 
a  naturally  affirmative  defence  is  sometimes  apportioned  to  the  accused's 
burden.* 


^  For  example:  1899,  Brown  v.  State,  62 
K.  J.  L.  666,  42  Atl.  811  (risk  of  non-persuaBioa 
of  guilt  is  always  on  the  prosecution,  but  the 
defendant  has  a  duty  to  produce  evidence  of  any 
justification  ;  the  opinion  is  not  entirely  clear) ; 
1897,  State  y,  Byrd,  121  N.  C.  684,  28  S.  E. 
353  (burden  is  on  the  defendant  to  show  excuse 
or  mitigation).  Coktra,  to  some  extent :  1898, 
Appleton  V.  People,  171  111.  478,  49  N.  E.  708 
(under  Cr.  Code  §  156,  it  is  not  necessary  for  a 
defendant  to  "satisfactorily  establish  his  de- 
fence ") ;  1898,  Herman  v.  State,  75  Miss.  340, 
22  So.  872  (the  burden  of  proving  an  excuse  is 
not  on  the  defendant). 

*  The  judicial  language  is  seldom  entirely 
clear  as  to  the  nature  of  the  burden.  The  fol- 
lowing cases  illustrate  both  views  :  1892,  Rodeu 
V.  State,  97  Ala.  54,  57, 12  So.  419  (assault  with 
intent ;  the  burden  is  on  the  defendant) ;  1898, 
Boulden  v.  SUte,  102  id.  78,  83,  15  So.  341 
(similar) ;  1895,  Dent  v.  State,  105  id.  14,  17 
So.  94  (the  burden  is  on  the  prosecution) ;  1896, 
Scheerer  v.  Agee,  113  id.  383,  21  So.  79  (the 
risk  of  non-persuasion  beyond  reasonable  doubt 
is  on  the  prosecution)  ;  1898,  People  v,  Milner, 
122  Cal.  171,  54  Pac.  833  (the  burden  is  on  the 
defendant) ;  1898,  State  v.  Shea,  104  la.  724, 
74  N.  W.  687  (the  burden  i«  on  the  prosecution, 
nor  has  the  defendant  a  duty  of  producing  evi- 
dence) ;  1899,  Tucker  r.  State,  89  Md.  471,  43 
Atl.  778  (the  burden  is  on  the  defendant  to  per- 
suade by  a  preponderance)  ;  1897,  Strother  t;. 
State,  74  Miss.  447,  21  So.  147  (the  burden  is 
on  the  prosecution) ;  1897,  King  v.  State,  ib. 
576,  21  So.  235  (same) ;  1894,  Gravely  v.  State, 
38  Xebr.  871,  57  N.  W.  751  (the  burden  is  on 
the  prosecution,  without  shifting) ;  1894,  State 
V.  Rarringer,  114  N.  C.  840,  19  S.  E.  275  (the 
defendant  must  prove  it  "to  the  satisfaction  of 
the  jury");  1895,  Com.  v.  Mika,  171  Pa.  273, 
33  Atl.  65  (if  a  killing  by  the  defendant  is 
proved,  the  prosecution  nas  the  burden  of  rais- 
ing it  to  the  first  degree,  and  the  defence  that 
of  reducing  it  below  Sbe  second  degree) ;  1899, 


State  V.  Tokam,  11  S.  D.  544,  79  N.  W.  835 
(the  burden  is  on  the  defendant)  ;  1903,  Ruther- 
ford p.  Foster,  60  C.  C.  A.  129,  125  Fed.  187 
(in  a  civil  case,  the  burden  is  on  the  defendant) ; 
1894,  Vance  v.  Com.,  —  Va.  —  ,  19  S.  E.  785 ; 

1894,  Myers  v.  Com.,  90  id.  705,  19  S.  E.  881  ; 

1895,  State  v.  Zeigler,  40  W.  Va.  593,  21  S.  E. 
763  (doubtful). 

>  1896,  Towns  v,  Stote,  111  Ala.  1,  20  So.' 
598  (the  defendant  must  produce  evidence,  but 
the  prosecution  has  the  nsk  of  non-persuasion 
beyond  reasonable  doubt) ;  1897,  lackens  v, 
Stote,  115  id.  42,  22  So.  551 ;  James  v.  State, 
ib.  83,  22  So.  565 ;  1898,  Schultz  v.  Terr.,  — 
Ariz.  —  ,  52  Pac.  352  (the  defendant  has  no 
burden) ;  1898,  People  v.  Roberts,  122  Cal.  377, 
55  Pac.  137  (the  burden  is  on  the  prosecution) ; 
1899,  People  v.  Winters,  125  id.  325,  57  Pac. 
1067  (the  defendant  must  introduce  evidence, 
but  need  not  persuade  by  preponderance) ;  1897, 
McNamara  v.  People,  24  Colo.  61,  48  Pac.  541 
(the  burden  is  on  the  prosecution) ;  1897,  State 
V.  Ardoin,  49  La.  An.  1145,  22  So.  620  (similar) ; 
1895,  Stote  v.  Harvey,  131  Mo.  339,  32  8.  W. 
1110  (similar) ;  1899,  Stote  v.  Spotted  Hawk,  22 
Mont.  33,  55  Pac.  1026  (the  duty  of  production, 
but  not  the  risk  of  non -persuasion,  is  on  the 
defendant) ;  1897,  Beck  v,  Stote,  51  Nebr.  106, 
70  N.  W.  498  (the  defendant  need  not  persuade 
bv  a  preponderance) ;  1898,  Peyton  v,  Stote,  54 
id.  188,  74  N".  W.  597  (burden  of  proof  remains 
on  prosecution  throughout) ;  1896,  Borrego  v. 
Territory,  8  N.  M.  446, 46  Pac.  349  (the  defend- 
ant need  not  persuade  by  a  preponderance) ; 
1897.  Wright  V,  Terr.,  5  Okl.  78,  47  Pac.  1069 
(the  burden  is  on  the  prosecution) ;  1897,  State 
V.  Thornton,  10  S.  D.  849,  73  N.  W.  196  (the 
defendant  has  the  duty  of  producing  evidence  ; 
but  the  prosecution's  case  must  still  be  made 
out  to  the  jury  beyond  a  reasonable  doubt). 

*  For  example,  in  the  UlegcU  sale  of  liquor, 
the  defendant  must  prove  a  license:  1896,  Horn- 
berger  v.  Stote,  47  Nebr.  40,  66  N.  W.  23  ;  1897, 
Durfee  v,  Stote,  53  id.  214,  73  N.  W.  676  (the 
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§  2.^13,  Bom:  *Z  PLiMiMin  of  ScoIcb  Ooods.  C»r^  of  the  m'st  trocVie- 
9<,rr.f:ac  i  Ir^i'S.-,^.*  :or,tr  T-rr-l-r*  lis  ':»ten  wl-iler  ii:i«i«rrcenain  circrisistacoea 
i:jt  a/x-..V!»i  »  p*  •r»rr--.::;  '^r  »*:lrr:i  Z"»i5  ni^^r*  a  pT^*:ni:uoQ  xr^xt  he  was  the 
thlrrf.  It  L^i  1:'^  >:»r=.  c^t* -•:L."irr  ^:n.  Eiij.izi  to  n.^  the  lanjna^*?  of  pre- 
•  .si:.t:'.r*-»  f>»r  s'.  :;*  a  *;t:iii:'r.  ;^  c:;t  wl-rtler  tLe  Im^iia^e  was  intenied 
t*rrrlv  to  Eir/in  thit  tr.e  *t«^::!::  ti:t  al/Le  wi^  -Ti±:ieat  eTiden*»  on  whiih 
t:*r:  i.rr  r/.v/^-f  rea.:L  a  0'r.T::t::a  if  tl-T  irr^ir^i .  i  U^,  $  24^1,  or  whether  it 
n'.e.'ir-t  that  tr.e  n^rc.no  fict  al  r^e  cresit^'i  a  prerscmttioa,  L  e.  placed  on  the 
SLryru'e^l  a  d  r.j  of  pT>:--»c.'r.g  ev;-I-i.-2e.  «*>  :Li:  if  he  f3ile»l  to  do  so  (that  is,  to 
o:Ur  a:.y  "exp'-inat:  jq")  ::.e  jtut  m*#^  onvi.t  (m/-?,  §  249*  j),  was  seldom 
Ui^ln  cle^r.  Tr.La  o'.scanty  has  Ojntinue*!  in  the  juiicxal  rulings  in  the 
Vn.tfA  Stat^«  :*  but  among  the  niLiero::?  precetients  m'>5t  seem  to  repudiate 
any  rule  of  pr^isurcption  in  the  strict  sense* 


r».*^  »  pr»soT.p*:'jn  of  snilt,  »i>l  *LifL*  r.'.^ 
*•'.';•  **n  .  .  .  V*  *>':i''''!:*h  '  U*f  il  r*>wr^ion  ; 
nvi,  ?4.-c^T  r.  S-i'^.  *51   S.  J.  L.  3-: -5,  39  Atl. 

Pv:.  2.>%.  In  *>rne  rxv^  ih^  bcrien  »  cl€arlT 
%XA*>ni  Iff  '*ih  iij^T^ir  :a«  vecon*!  kini,  i. «:  th*  duty 

rV/nn.  1^*5,  37  A* I.  75  ".n  i*r  a  •tatnv  maci-.g 
an  a'oirti'^n  criMii*!,  aiilr-w  cfrc^rVkiry  to  asivt: 
lif**,  t'fj^  D^^iJwitj  m'Xit  be  ts'\'\rU'jiA  br  the 
d^f'rn  i.^rit;, 

»  1  -  5^,,  K.  ».  OiTkin,  2  r>^w.  Cr.  C.  235.  ani 
nor*!  Sv  th**  K>Tj^in>T;  n45,  K.  r,  Dre«!^*?,  1  Cor 
Tr  2 J5  ;  V^.'A,  R.  r.  Bir.on.  I>*ar^.  Cr.  C.  2r2; 
1*^0,  K.  c.  Hirri««,  8  Oix  Cr.  3.J:J ;  lv;*5.  R  r. 
Kxai!,  \Y.k  Y.  "illy  !^,»>ling  ca»e  ;  li75,  K.  r. 
Hu.'fi'iH.  H  Cox  Cr.  2-23. 

»  lOri.  W*^v».r,  J.,  in  S*^ate  r.  Bm-lv.  — 
la.  —  ,  »1  y,  W.  ijOl :  ••  Th**  a*;  of  th**  tVna^ 
*  pre^iuirijition  of  Sf'jilt'  and  * prirn/x  fnri^.  eri- 
^t'M'-r,  of  j<'iiU  '  with  r»ff»;rerjce  to  the  jiosv^^-jion 
of  <iv4en  iC't'A'^  JiAH  jjprhiii**  b»*»*n  too  long  in- 
dn\'j!*vi  in  kry  (}onrtn  and  tux t- writers  to  be  con- 
d'-rnn***!  ;  bat  w*?  cannot  resiat  the  conclusion 
th^tt,  wh»rn  *o  <*nii»!oye*i,  th»*v»  ♦•xprpS'^ions  are 
nnfortun?it<»,  and  off'n  minlea/linj^.  In  a  civil 
|,r^K;*""lin;(,  wh^iii  a  filaintiff  maket)  a  prima  farie 
ca«i^,  the  burden  \»  Khiftfd,  and,  in  the  alis«fnoe 
of  any  c/>'uiter'*howin^,  he  is  entitled  to  recover 
a<i  a  iriatter  of  law.  This  nil*'  i»  underst/xj<i  by 
the  avfr-v^e  int^llij;»»nt  layman  as  well  tm  by 
th'H*'  !»!arn«"l  in  th*f  law  ;  and  wlien,  in  a  criminal 
rav,  an  inHtni'tion  is  i^vfn  that  the  showinsj  of 
a  Hp<r<:ific  Uv'X  in  prima  fn/rie  evidence  of  ^lilt, 
jtirors  may  v»tv  nitiirally  conclurie  that  the 
extiiblii}irri«'nt  o*'  gnch  fact  has  the  effect  to  cast 
«I»in  d<-l«"n'larit  the  hur'U*n  of  proving  his  inno- 
c<'ri':e  r»f  {hi:  charjje  ajjaiiist  nirn.  .  .' .  *  Pre- 
»»«irriptiotis'  of  j(iiilt  and  ^ jtrirn/i  facU*  c^'yc^  oi 
(<in!t  in  l1i<^  trial  of  a  party  charf^ed  with  crime 
ni»'ar»  no  rnrire  than  that  from  the  proof  of  cer- 
tain fartH  tliM  jury  will  l¥»  warranted  in  convict- 
\\\^  th»«  accused  of  the  ofTtMise  with  which  he  is 
c)iarj('"l." 

•  The  following?  cases  illustrate  the  bearinjre 
of  the  (piestion  in  most  jurisdictions  ;  compare 
the  caMcs  cited  ante^  §  152  ;  Ala. ;  181^8,  Bryant 


r.  Sii>.  i:«  A'a  445.  23  Sol  40 :  1*99,  Hak 
r.  .>--*>.  l-ii  li  *5,  2«  Sol  23« :  1&0-2*  Smith  r. 
State,  13-3  id.  145,  31  So.  ^'^:  Ariz,:  190U 
Tit:  .r  *-.  T-rr^  —  Arit  —  ^  P*c.  423  ;  C'l/.  .• 
1?.*^,  P^  :.<  r.  Lcchetti  119  CaL  50U  51  P»c 
707  ui  exT'IanaUoQ  eniitles  the  matter  to  be 
left  to  iL^  j-m;  19»>1,  Peonle  ».  Jav,  135  id- 
XIX,  -yS  Piif.  Sh>4  ;  l5^>2,  Pe^Jjde  r.  Wilson,  ih. 
3:31.  ^7  Pi^.  322  ;  C-o. :  1^97.  Rro^ke  r.  PeopK 
23  Colo.  375,  48  Pac.  5'>2  the  defrodant  mosc 
expLiiD.  bat  not  as  a  rule  of  KoiDg  forvanl ;  and 
the  prosecaiion's  eeoerai  borien  reiiiaiDS> :  1S99, 
Van  .Straaien  r.  People,  26  i.L  1^  56  Pac.  905  ; 
F^n.:  K^S,  l>»-;ie  r.  Sute.  35  Fla.  171,  17  So. 
555  ;  1^!>9.  Williams  r.  Sute,  40  id-  4S0,  25  So. 
143  :  G'l. :  1S92,  Cornwall  r.  Suie,  91  Ga.  277, 
281,  IS  S.  E.  154  ;  H95,  Brooks  0.  State,  96  H. 
3o3.  23  5,  E.  413;  1S9%  Davidson  r.  State,  104 
id.  7«1,  30  S.  E.  94«  ;  1898,  Jones  v,  Stote,  105 
id.  649.  31  S.  E.  574 ;  1893.  Sharpeo.  State,  ib. 
5?S,  31  S.  E.  541  ;  19«>1,  Tamer  v.  State,  114 
id.  45.  39  S.  E.  863  ;  Ida. :  19«n,  State  r.  S.in- 
fonl,  —  Ida.  —  .  67  Par.  492  ;  lU.  :  1896,  Keat- 
ing r.  People,  160  III.  4^.  43  X.  E.  7»4  ;  1902, 
Williams  r.  People,  196  i<L  173,  63  K.  E.  681  ; 
1903,  Watts  p.  People,  204  id,  233,  68  X.  E. 
5^;3  ;  Ind.  :  1S66.  Doan  r.  Stote,  26  Ind.  495 
it  is  not  his  failure  to  explain  "where  it  b  in 
his  power  to  do  so,**  because  if  he  was  able  to 
explain  innocently,  though  he  did  not  choose  to, 
by  hypothesis  he  is  not  guilty;  but  his  ability 
to  explain  if  he  were  innocent  and  his  then  fail- 
ure) ;  1897,  Pfau  v.  State,  148  id.  539,  47  N.  E. 
926  ;  1S98.  Campbell  r.  State,  150  id.  74,  49 
y.  E.  905  it  is  a  "  strong  presumption  of  fact," 
i.  f.  in  the  absence  of  satisfactory  explanation, 
"the  jury  were  legally  bound  to  find  him 
guilty "  ;  but  the  Court  erroneously  declares 
that  a  "  strong  presumption  of  fact  "  would  have 
the  same  effect  as  a  rebuttable  presumption  of 
law;  the  preceding  anthorities  reviewed); 
Ind.  T. :  1806,  Oxier  v.  U.  S.,  1  Ind.  T.  85,  38 
S.  W.  331  ;  la. :  1895,  State  v.  LaGrenee,  94  la, 
60,  62  N.  W.  664  ;  1899,  SUte  v.  Miner,  107 
id.  656,  78  N.  W.  679  ;  1903,  States.  Williams, 
120  id.  36,  94  N.  W.  255  ;  1903,  State  r.  King, 
—  id.  —  ,  96  N.  W.  712 ;  Kan, :  1894,  Stats 
V.  HotTman,  53  Kan.  700,  708,  37  Pac.  138  ("if 
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If  no  rule  of  presumption  is  to  be  accepted,  specific  limitations  are  hardly 
of  any  consequence,  for  the  sufficiency  of  the  evidence  to  go  to  the  jury  will 
usually  depend  on  the  variant  circumstances  of  each  case.  But  the  follow* 
ing  considerations  have  been  emphasized,  from  the  point  of  view  of  a  definite 
rule :  (a)  The  possession  must  be  uTisxplained  by  any  innocent  origin  ;^  (b)  the 
possession  must  be  fairly  recent;^  (c)  and  the  possession  must  be  exclttsivefi 
Furthermore,  if  there  is  any  rule  at  all,  it  is  generally  conceded  to  apply  also 
on  a  charge  of  knovring  receipt  of  stolen  goods,^  and  of  burglary  or  the  like.^ 

In  many  additional  instances,  by  statute,  a  rule  of  presumption  or  of 
"prima  fade  evidence"  has  been  declared  against  persons  found  in  posses- 
sion of  forbidden  articles,  such  as  game  or  liquor ;  ^  but  these  rules  involve 
closely  the  substantive  law  of  the  respective  crimes. 

*  1896,  Moncrief  v.  State,  99  Ga.  295,  26 
S.  £.  785  (the  possession  of  the  house  must  be 
exclusive) ;  1892,  State  v,  Owslev,  111  Mo.  450, 
455,  20  S.  W.  194  (goods  found  in  a  house  of 
the  defendant's  wife  where  he  did  not  live ;  not 
sufficient).  Compare  the  following :  1900,  Sparks 
V.  Stote,  111  Ga.  830,  35  S.  £.  664  (what  con- 
stitutes  possession,  examined). 

V  1864,  R.  V.  Langniead,  Leigh  &  G.  427 
(Blackburn,  J. :  "  I  should  have  said  that  recent 
possession  was  evidence  either  of  stealing  or 
receiving  according  to  circumstances.  .  .  .  When 
it  has  been  shown  that  property  has  been  stolen 
and  has  been  found  recently  after  its  loss  in  the 
possession  of  the  prisoner,  he  is  called  upon  to 
account  for  having  it,  and,  on  his  failing  to  do 
so,  the  jury  may  very  well  infer  that  his  posses- 
sion was  dishonest,  and  that  he  was  either  the 
thief  or  the  receiver,  according  to  the  circum- 
stances"); 1899,  State  v.  Guild,  149  Mo.  870, 
50  S.  W.  909  (overruling*  Stote  v.  Bulla,  89  id. 
595,  1  S.  W.  764). 

*  1898,  Roberson  v.  Stote,  40  Fla.  509,  24 
So.  474  (if  a  breaking  and  entering  at  the  time 
of  taking  is  shown) ;  1899,  Lester  v.  State,  106 
Ga.  371,  32  S.  £.  335  (admissible,  if  the  fact  of 
breaking  and  entering  is  first  diown) ;  1902, 
Stote  V.  Brady  —  la.  —  ,  91  N.  W.  801  (bur- 


unexplained,  may  be  sufficient ") ;  1899,  Stoto  v. 
Powell,  61  id.  81,  68  Pac.  968 ;  1902,  Stote  v. 
Herron,  64  id.  363,  67  Pac.  861 ;  La, :  1898, 
Stote  V.  Kelley,  50  La.  An.  597,  23  So.  543 
(possession  of  recently  stolen  property,  not  ac- 
counted for,  raises  tne  presumption) ;  Mass. : 
1869,  Com.  V,  Bell,  102  Mass.  165 ;  1875,  Com. 
V.  Randall,  119  id.  107  :  Mo.:  1897,  Stote  v, 
Wilson,  137  Mo.  692,  89  S.  W.  80  ;  Nev, :  1898, 
Stote  i;.  Mandich,  24  Nev.  336,  54  Pac.  516 ; 
N,  D. :  1900,  Stote  v.  Rosencrans,  9  N.  D.  163, 
82  N.  W.  422;  OkL  :1S97,  Johnson  v.  Terr., 
5  Okl.  695,  50  Pac.  90 ;  1898,  Douthitt  v,  Terr., 
7  id.  55,  54  Pac.  312  (it  is  ''a  circumstonce" 
only) ;  Or. :  1896,  Stote  v.  Pomeroy,  30  Or.  16, 
46  Pac.  797  (it  depends  on  "  the  character  of 
the  property,  the  nature  of  the  possession,  and 
ito  proximity  in  time  with  the  theft ") ;  U,  S. : 
1901,  Considine  r.  U.  S.,  50  C.  C.  A.  272,  112 
Fed.  342;  Ft:  1898,  Stote  v.  Peach,  70  Vt. 
283,  40  Atl.  732  (unexplained  pq^ession  may 
be  considered) ;  Wash. :  1893,  State  v.  Walters, 
7  Wash.  246,  257,  34  Pac  938,  1098  (no  pre- 
sumption ;  but  the  Court  whimsically  treat  a 
charge  calling  such  possession  *'a  cnminatinff 
circumstonce  tending  to  show  "  guilt  as  if  it  laid 
down  a  rule  of  law  ;  this  is  strange  distortion  of 
words);  1902,  Stote  o.  Bliss,  27  id.  463,  68  Pac. 
87  ;  Wyo. :  1908,  Younger  ».  Stote,  —  Wyo. 
—  ,  73  Pac.  551. 

*  This  is  noted  in  many  of  the  cases  supra, 

*  1836,  R.  V.  Cockin,  2  Lew.  Cr.  C.  235  (sacks 
stolen  in  February  were  found  in  the  defend- 
ant's possession  some  twenty  days  after ;  Cole- 
ridge, J.  :  '*  If  I  was  now  to  lose  my  wateh,  and 
in  a  few  minutes  it  was  to  be  found  on  the  per- 
son of  one  of  yon,  it  would  afford  the  strongest 
ground  for  presuming  that  you  had  stolen  it. 
Bat  if  a  month  hence  it  were  to  be  found  in 
your  possession,  the  presumption  of  your  having 
stolen  it  would  be  greatly  weakened ;  because 
stolen  property  usuallv  paases  through  many 
hands") ;  1845,  R.  v.  Hall,  1  Cox  Cr.  231  (pos- 
session of  a  shirt,  six  months  after  it  was 
missed ;  Pollock,  C.  B.,  and  Coleridge,  J. : 
''There  is  a  certain  period  after  which  I  should 
think  it  very  unfair  to  assume  theft  from  mere 
possession,  even  where  the  property  is  proved 
aliunde  to  have  been  stolen  ") ;  1898,  Stoto  v, 
Foulk,  59  Kan.  775,  52  Pac.  864. 


flary ;  local  rulings  reviewed) ;  1902,  Stoto  v. 
(rundige,  118  id.  92,  91  N.  W.  920  (breaking 
and  entering  with  intent  to  steal) ;  1903,  Stoto 
V,  Swift,  120  id.  8,  94  N.  W.  269 ;  1893,  Stoto 
V,  Moore,  117  Mo.  395,  404,  22  S.  W.  1086  ; 
1898,  Stato  v,  Hodges,  144  id.  50,  45  S.  W.  1093 
(forged  articles) ;  1902,  State  v,  Yandle,  166  id. 
589,  66  S.  W.  532 ;  1897,  Johnson  v.  Terr.,  5 
Okl.  696,  50  Pac.  90;  1896,  Wilson  v.  U.  S., 
162  U.  S.  613,  16  Sup.  895  (fruito  of  any  crime  ; 
here  money  and  clothes  of  the  deceased) ;  1900, 
Henderson  v.  Com.,  98  Va.  794,  34  S.  £.  881. 
Compare  the  following:  1894,  People  v.  Hart, 
10  Utoh  204,  207,  37  Pac.  330  (mere  recent 
possession  with  no  other  circumstonce,  insuffi- 
cient, on  a  charge  of  buxglary  ;  misapplying  the 
rule  of  §  2273,  ante,  that  ffiilnre  to  testify 
creatos  no  inference) ;  1897,  Kibler  v.  Com.,  94 
Va.  804,  26  S.  £.  858  (no  presumption  from 
possession  of  the  fmito  of  a  cnme). 

*  E,  g, :  Mass.  Pub.  St.  1882,  c.  94,  J  4  (poB* 
session  of  timber  with  the  marks  cut  out,  etOip 
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§  2514.  Bmme:  (4)  Capacity  (lafancj,  IntnTlcration,  Cowtnre).  Capacity 
is  naturally  a  part  of  the  first  burden  of  proof  for  the  prosecution,  although 
the  second  burden  might  well  be  aided,  in  the  appropriate  classes  of  cases,  by 
a  presumption  of  capacity  (arU^,  §  2487).  For  infancy^  the  so-called  conclu- 
sive presumption  of  incapacity  of  criminal  intent  under  the  age  of  seven  is 
of  course  genuinely  a  rule  of  substantive  law  that  the  infant  "cannot  be 
guilty  of  f»ilony,"  as  Blackatone  corrtcily  puts  iL^  The  rule  that  incapacity 
is  presumed  between  the  ages  of  seven  and  fourt^ien,  for  sundry  crimes  *  and 
for  rape  in  particular,^  is  more  correctly  stated  as  a  presumption  of  capacity 
above  the  age  of  fourteen.  For  insanity,  the  incidence  of  the  burdens  has 
already  been  considered  {ante,  §  2501).  For  intoxication,  no  doubt  the  sec- 
ond burden  (of  producing  some  evidence)  is  on  the  accused;^  though  the 
first  burden  (or  risk  of  non-persuasion)  remains  on  the  prosecution.^  For 
coverture,  the  coercion  of  the  husband,  which  in  Blackstone's  correct  phrase 
may  be  '^  an  excuse  for  criminal  misconduct "  of  the  wife,  may  be  presumed 
from  the  husband's  presence ;  this  then  creates  for  the  prosecution  a  duty  of 
adducing  evidence  of  the  wife's  willing  participation ;  the  risk  of  non-per- 
suasion remaining  throughout  upon  the  prosecution.^ 

§  2515.  Ownenhip;  (1)  Poasassioii  of  Land  and  Peraonalty.  Where  title 
to  land  becomes  material,  the  fact  of  present  possession  alone  may  serve  to 
create  a  presumption  of  ownership ;  ^  the  emphasis  being  on  the  occupation, 
or  appearance  of  ownership,  and  not  on  the  documentary  sources  of  claim ; ' 
and  the  rule  serving  merely  to  shift  to  the  opponent  the  second  burden,  or 
duty  of  producing  some  evidence  to  the  contrary.'    The  same  rule  serves  in 


raines  a  presumption  of  the  possessor's  unlawful 
cutting).  For  instances  of  the  fvdmissibility  of 
this  cla-ss  of  evidence,  see  ante,  §§  149,  153, 154. 
^  Commentaries,  III,  23.  For  rape  and 
kindred  cnraes,  the  age  of  fourteen  was  taken  : 
1839,  R.  V,  Philiiw,  8  <;.  &  P.  736  ;  1839,  R.  ». 
Jordan,  9  id.  118  ;  but  a  distinction  may  be 
made  as  to  assault  with  intent:  1824,  Com.  v. 
Green,  2  Pick.  380. 

•  1848,  State  v,  Goin,  9  Humph.  174. 

»  1893,  Sutton  v.  People,  145  lU.  279,  286, 
84  N.  E.  420  (rape ;  defendant  must  offer  evi- 
dence that  he  is  under  14  years  of  age). 

«  1894,  Bute  v.  Hill,  46  La.  An.  27,  14  So. 
294. 

•  1898,  Davis  r.  State.  54  Nebr.  177,  74 
N.  'fV.  599  (burden  of  proof  remains  on  prosecu- 
tion throughout). 

•  1886,  Com.  0.  Flaherty,  140  Mass.  454,  5 
N.  E.  258  ;  1887,  Cora.  v.  Hill,  145  id.  305, 
307,  14  N.  E.  124  ;  1891,  State  r.  MaFoo,  110 
Mo.  7,  19  S.  W.  222  ;  1880,  Goldstein  r.  People, 
82  N.  y.  231  ;  1886,  Franklin's  AdmYs  Appeal, 
lir,  Pa.  584,  538,  6  Atl.  70. 

•  The  inference  rests  on  the  general  principle 
of  I{«*l«vancy  examined  arUe,  §  148.  To  the  fol- 
lowing cases,  add  those  cited  arUCy  §  1789,  where 
this  presumption  comes  into  play:  Cal.  C.  C.  P. 
1872,  §  1968,  par.  11,  12  (it  is  presumed  *'that 
things  which  a  person  possesses  are  owned  by 
him,  '  and  ''  that  a  person  is  the  owner  of  prop- 


erty, from  exercising  acts  of  ownership  over  it, 
or  from  common  reputation  of  his  ownership  ") ; 
1903,  Cahill  v.  Cahill,  75  Conn.  522,  54  Atl.  201 
(land) ;  1893,  Teass  v.  St.  Albans,  38  W.  Va.  1, 
22,  17  S.  E.  400  (land)  ;  Sedgwick  &  Wait, 
Trial  of  Title  to  Land,  §  717. 

Distinguish  the  presumption  of  a  last  grant 
from  long-continued  possession  {post,  §  2522). 

•  1897,  Hewes  v.  Glos,  170  III  486,  48  N.  E. 
922  (deed  from  grantor,  without  possession  by 
grantor  or  grantee,  raises  no  presumption  of 
ownership) ;  1899,  Glos  v.  Huey,  181  id.  149, 
54  N.  £.  905  (similar) ;  1895,  Newcastle  v.  Hay- 
wood, 68  N.  H.  179,  44  Atl.  132  (simihir). 

•  This  is  connected  with  other  rules  of  sub- 
stantive law,  such  as  the  rule  that  in  ejectment 
the  claimant  must  recover  on  the  strength  of  his 
own  title  and  not  the  weakness  of  his  opponent's. 

There  are  also  occasional  roles  as  to  the  shift- 
ing of  the  second  burden  in  evidencing  the 
various  elements  under  an  adverse  possession: 
1842,  Brown  u.  King,  5  Mete.  173  (writ  of  entry  ; 
a  title  by  disseisin  being  set  up,  held,  that  mere 
possession  by  the  claimant  did  not  suffice  to  put 
the  burden  of  proof  on  the  titular  owner  to  show 
that  possession  to  be  permissive  ;  the  buixien 
of  showing  adverseness  was  on  the  claimant 
throughout) ;  1894,  Skinner  v.  Skinner,  38  Nebr. 
756,  766,  57  N.  W.  534  (the  exclusive  possession 
of  land  with  the  titular  owner^s  knowledge  may 
create  a  presumption  of  his  permission) ;  186^ 
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the  evidencing  of  ownership  of  personalty,  particularly  in  cases  of  larceny  or 
robbery,  where  a  real  dispute  of  ownership  is  rare.* 

§  2516.  Same :  (2)  PoBaettaion  of  Negotiable  IiiBtniment.  Subject  to  some 
discriminations,  the  same  presumption  may  be  applied  to  the  possession  of  a 
negotiable  instrument,  especially  to  one  indorsed  in  blank  or  to  bearer.^ 

§  2517.  Payment:  (1)  Lapse  of  Time.  The  discharge  of  a  claim  by  pay- 
ment is  often  said  to  be  presumed  after  a  lapse  of  time  depending  on  the 
circumstances  of  the  particular  case ;  the  inference  being  based  on  the  prin- 
ciple of  Eelevancy  already  examined  {ante,  §  159).  But  the  multiplied 
statutes  of  Kmitation  have  reduced  the  occasions  for  invoking  any  other 
rule,  and  it  is  not  frequent  that  a  real  rule  of  presumption  is  intended  to  be 
laid  down.^ 

§  2518.  Same :  (2)  Possession  of  Instrument  or  Receipt  A  receipt  is  only 
an  ordinary  admission  of  payment,  and  is  therefore  not  conclusive  {ante, 
§  2432) ;  but  it  is  of  course  the  strongest  evidence,  and  some  Courts  seem  to 
give  it  the  force  of  a  real  presumption.^  The  obligor's  possession  of  the  in- 
strument after  maturity  is  usually  said  to  raise  a  presumption  of  payment ; 


Leitoi-t  V,  Todd,  32  K.  J.  L.  124  (a  plaintiff  in 
ejectment  restin|^  on  adverse  possession  has  the 
burden  of  showing  that  a  possession  originally 
permissive  became  adverse). 

*  Add  some  of  the  cases  cited  antey  §  1789  : 
1896,  People  v.  Oldham,  ill  Gal.  648,  44  Pac. 
812  (robbery  or  larceny) ;  1901,  Howani  v,  Peo- 

gle,  193  111.  616,  61  N.  E.  1016  (robbery) ;  1867, 
nllivan  v.  Goldman,  19  La.  An.  12  (presump- 
tion of  plaintiff  s  continued  ownership  of  a  horse, 
held  not  overturned  by  presumption  of  owner- 
ship from  defendant's  possession) ;  1866,  Vining 
V,  Baker,  53  Me.  544  (trover) ;  1851,  Magee  v. 
Scott,  9  Gush.  148;  1865,  Gurrier  v.  Gale,  9 
All.  522 ;  1892,  Gom.  v.  Blanchette,  157  Mass. 
486,  489,  82  N.  £.  658  (obtaining  goods  by  false 
pretences) ;  1900,  Liscomb  v.  R.  Co.,  70  N.  H. 
812,  48  Atl.  284  (gift  of  decedent) ;  1877,  Bawley 
«.  Brown,  71  N.  Y.  85  (replevin). 

For  the  application  of  this  nile  to  property 
in  possession  of  husband  or  wife^  see  the  follow- 
ing cases:  1893,  Farwell  v.  Gramer,  38  Nebr.  61, 
^^,  56  N.  W.  716  ;  1886,  Kingsbury  tr.  David- 
son, 112  Pa.  383,  4  Atl.  33. 

Sometimes  a  reverse  presumption  may  be  in- 
voked, o{  possession fr(na  ownermip :  1896,  Edge- 
worth  V,  Wood,  58  N.  J.  L.  463,  83  Atl.  940 
(that  a  wagon  was  owned  by  defendant  shows 
prima  facie  that  his  servant  was  in  control). 

^  The  following  cnses  illustrate  the  scope  of 
the  rule:  1894,  National  Bank  v.  Emmitt,  52 
Kan.  603,  35  Pac.  218  ;  1897,  Jones  v.  Jones, 
102  Ky.  450,  43  S.  W.  412  (rule  not  applied  to 
an  unindorsed  note  held  adversely  to  the  payee's 
representatives) ;  1901,  Battersbee  v.  Galkins, 
128  Mich.  569,  87  N.  W.  760 ;  1898,  Saunders 
V.  Bates,  64  Nebr.  209,  74  N.  W.  578 ;  1898, 
Kew  England  L.  &  T.  Go.  v.  Robinson,  56  id. 
60,  76  N.  W.  415 ;  1893,  Halsted  v,  Colvin,  51 
N.  J.  Eq.  887,  898,  26  Atl.  928. 

^  Examples  of  the  use  of  such  a  term  are  as 
follows:  1786,  Oswald  v.  Leigh,  1  T.  R.  270 


(the  defendant  showed  that  he  ''had  an  estate 
in  the  plaintiff's  neighborhood,  and  was  constant 
and  regular  in  all  his  payments  ") ;  1829,  SeUen 
V,  Norman,  4  G.  &  P.  80  (presumption  of  wases 
paid,  "if  a  servant  has  left  a  considerable 
time");  1864,  McGormick  v,  Evans,  S3  111. 
828  (after  twenty  years ;  here,  money  due  under 
a  contract  to  convey) ;  1879,  Locke  v.  Galdwell, 
91  id.  417,  421  (presumption  not  raised  for  a 
mortgage  debt,  where  the  statutory  time  of  limi- 
tation had  not  run) ;  1898,  Hollenbeck  v.  Ristine, 
105  la.  488,  75  N.  W.  365  (account  stated) ;  1877, 
Jarvis  v.  Albro,  67  Me.  810,  813  (mortgage) ;  1894, 
Gox  v.  Brower,  114  N.  G.  422,  423, 19  S.  E.  365 
(legacies ;  nor  is  it  material  that  the  legatees 
were  non-residents,  the  domestic  Gourts  being 
open  to  them) ;  1897,  Young  v.  Doherty,  183 
Pa.  179,  38  Atl.  587  (action  on  a  note ;  the 
plaintiff's  failure  to  mention  it  in  the  defend- 
ant's testator's  lifetime,  though  "  given  to  boast- 
ing of  his  means  and  the  people  in  his  debt," 
and  his  failure  to  bring  suit  on  it,  not  received 
to  show  a  presumable  payment) ;  1898,  Deve- 
reux's  Estate,  184  id.  429,  39  Atl.  225  (the  in- 
solvency of  the  debtor  alone  does  not  rebut  the 
presumption) ;  1893,  King  v.  King,  90  Va.  177, 
17  S.  E.  894  (after  twenty -seven*  years,  a  tender 
being  originally  made,  and  the  parties  living 
near  each  other). 

^  1897,  RamsdeU  v,  Glark,  20  Mont  103, 
49  Pac.  591 ;  1872,  Guyette  v,  Bolton,  46  Vt. 
228,  284.  Contra:  1897,  Terryberry  v.  Woods, 
69  Vt.  94,  87  Atl.  246  (on  a  plea  of  payment, 
proof  of  a  receipt  does  not  shift  the  duty  of 
going  forward). 

Such  a  presumption  is  sometimes  applied  to 
include  prior  instalments  of  the  same  obligation. 
Gal.  G.  G.  P.  1872,  §  1968,  par.  10  (it  is  pre- 
sumed  "  that  former  rent  or  installments  have 
been  paid  when  a  receipt  for  later  is  produced  ") ; 
1853,  Ho<lgdon  v.  Wright,  36  Me.  326,  886, 
semble;  1828,  Brewer  v.  Kxiapp,  1  Pick.  387. 
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s   bid   down,  in  paiticnlar, 
cor.^;^rTT*;r.g  rloe  c'/.-gc/r'i  cjj^-r::iriiT  o€  *x:rreptui:iis  access  to  the  obl^ee's 


TLe  act  of  writii?  a  letter  or  s-er.  iirg  a  te>gTam,  and  the  addiesaee's  receipt 
erf  t?-e  l*:tteT  or  tfele^raai,  give  rise  to  quesiiocj  both  ol  the  admiasibilitj  and 
thf;  <i^ci*;ricr  of  er:decce-  Tbe  sa:i.e  eridence  is  also  sometimes  said  to 
rai^  a  yr^^.^iiiyAon.  It  U  pro'.able  that  no  real  presumpdon  is  meant  to  be 
pT'^licat^d  in  the  nAJoritv  of  tLeae  instan-i^s.  For  example,  the  receipt  by 
D^^  of  an  answer,  through  the  mail  or  the  telegraph,  to  his  prior  commoni- 
cation  Uj  Koe,  is  o^aallT  treaud  as  snfLc-ient  evidence  of  Boe's  autkankip  of 
the  answer  (^a»^,  §§  2153,  2154;;  and  the  mailing  cr  depositing  off  Doe*8 
lett^.'r  or  telegram  to  Hoe  is  usually  treated  as  snfficient  evidence  of  Boe's 
TfAeipt  of  it  {ante,  §  95; ;  but  it  is  seldom,  except  in  the  latter  class  of  cases^ 
that  a  burden  of  proof  is  deemed  to  be  affected.^ 

§  2520.  BaiM:  (2)  Bzecntion  of  l>eada  (Delivery,  Duta^  8m],  Coiwid«ra- 
tion).  (a)  In  view  of  the  importance,  in  early  times,  of  the  formality  of 
delivery  lot  a  deed  (arUe,  §§  2405,  2408,  2426),  it  was  natural  that  the  evi- 


•  With  the  following  ex^impl^A  compare  the 
c^M^  dt>-'l  an/A,  I  15^:  1819,  Gibbon  v.  Feather- 
•t/iiihMtij<h,  1  Surk«  22h  'drawee's  pcAsesuoo  of 
*  bill,  h«^l«l  U>  (je  8uffi';ieDt  evidence; ;  ldl6, 
Br'rfnbri'I;^^  p.  0»>X)mc,  ib.  374  'fiosae^ion  of  a 
not'-.  4.11 1  to  "turn  the  iicale"; ;  1816,  Shepherd 
V.  C'irri",  ib.  454  (|ioH»*^Hion  of  an  order  to 
deliver  ic^mU  to  liearer,  held  to  shift  the  bur- 
den;;  \>^^iy  Excelsior  Mfe.  Co.  r.  Owens,  58 
Ark.  556,  563,  25  8.  W.  868  ^preAumption 
applied  tr>a  note  fK>n<«eiMed  after  matarit?; ;  CaL 
C.  C,  P.  1872,  I  1963,  jiar.  9,  13  (it  is  p'rehumed 
"that  an  obli;(ation  delivered  up  to  the  debtor 
has  \)4'A'M  (i^iid,"  and  "that  a  pf^rson  in  posses- 
sion of  an  order  on  hinivlf  for  the  payment  of 
iri'iney,  or  the  d'divery  of  a  thing,  has  fiaid  the 
money  or  d*divi;n'd  the  thing  accordingly ") ; 
]8iM,  OrirneH  v.  Hilliary,  150  111.  141,  149,  36 
N,  K.  977  (^ maker  having  access  to  payee's  papers 
OS  memljerof  the  family  ;  no  presumption) ;  1893, 
Krhart  v,  Dietrich,  118  Mo.  418,  428,  24  S.  W. 
128  (son  taking  care  of  demented  payee-father; 
proMiimption  not  applied)  ;  1893,  Smith  v.  Gard- 
ner, 86  Nebr.  741,  55  N.  W.  245  (maker's  pos- 
seNsion  of  a  note  does  not  raise  a  presumption, 
but  is  merely  Hiiffifuetit  evidence)  ^  1832,  Alvord 
V.  IJ«iker,  9  Wi-nd.  323  (like  Shepherd  w.  Currie, 
mpni) ;  1898,  Poston  v,  Jones,  122  N.  C.  536, 
29  S,  K.  951  (preHiiTiiption  applied  to  a  note) ; 
1902.  Vann  v.  Kd wards,  130  id.  70,  40  S.  E. 
H.*)'')  (bond  found  after  the  death  of  the  payee's 
iidininistnttor  in  the  maker's  possession,  pre- 
Hi!fn«Ml  paid)  ;  1893,  Collins  v,  Lynch,  157  Pa. 
216,  256,  27  Atl.  721  (joint  occupation  of  land 
by  huNbfind  and  wife  ;  presumption  not  applied) ; 
1H99,  WilkiMHon's  Knt.,  192  id.  117,  43  Atl.  466 
(cdiei'k  and  note  of  deceased  husband  found  in  a 
wil'u'i  |>ossesNiuu ;  that  she  was  executrix,  held 


to  raise  do  pradunptioo  tliat  she  had  taken  them 
from  his  poaaceaion  after  death  and  thereforo 
that  they  were  paid/;  1898,  Bates  o.  Gun's 
Esute,  70  Vt.  144,  40  AtL  36  (possession  of  a 
note  by  a  joint  promisor  is  not  presampdve  of 
sole  pavment  by  him) ;  1893,  Fint  National 
Bank  v.  HarrU,  7  Wash.  139,  143,  34  Pac  466 
(presumption  applied  to  a  maker^s  poopcsKion  of 
a  note  after  its  issue  into  circulation). 

^  The  cases  are  collected  in  the  places  above 
cited.  Compare  also  |  2135,  anU  (antbentica- 
tion  as  a  rule  of  presumption).  The  following 
cases  illustrate  the  judicial  looseness  of  language ; 
1828,  McCourry  v.  Suydam,  10  N.  J.  L.  245 
(mailing  a  notice  of  trial  raises  a  presnmpticn 
and  **  stands  for  proof"  of  service ;  but  an  affi- 
davit of  non-receipt  "destroys  the  presomp- 
tion  ") ;  1897,  State  v.  Howell,  —  id.  —  ,  38 
Atl.  748  (notice  of  claim ;  the  above  language 
quoted,  with  the  extraordinary  addition:  "Of 
courHe,  if  there  is  such  a  presumption  as  is  as- 
sumed, it  is  one  of  fact  for  the  jory,"  and  then 
declining  to  hold  that  a  refusal  to  charge  such  a 
presumption  is  erroneous,  but  rscommending  at- 
tention to  "  the  forgoing  deliverance  in  this 
Court  *' ;  if  they  had  recommended  a  page  from 
the  Sibylline  books,  they  could  not  have  left  the 
trial  judge  in  greater  perplexity) ;  1899,  Fairfield 
P.  Co.  V.  Ins.  Co.,  ~  Pa-.—  .  44  Atl.  817  (no 
presumption  of  receipt  ordinarily  from  the  mail- 
ing of  a  letter ;  but  the  opinion  inconsistently 
says  that  (1)  there  is  no  presumption  exce])t  for 
notices  of  commercial  paper,  and  (2)  there  is  no 
presumption  for  a  notice  of  insurance  loss,  if 
there  is  rebutting  evidence  ;  is  there  then  a  pre- 
sumption, or  no  presumption,  where  there  is  no 
rebutting  evidence  7). 
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dence  of  it  should  be  strictly  insisted  on.^  But  there  came  gradually  to  be 
conceded  some  sort  of  rule  of  sufficiency  or  presumption,  based  on  evidence 
of  the  signing  only ;  ^  the  inference  being  based  on  principles  of  Belevancy 
already  considered  (^ante,  §§  92,  102).  But  the  diminished  importance  of 
delivery  as  a  formality  has  also  been  marked  by  other  rules,  more  genuinely 
rules  of  Presumption,  and  resting  on  a  somewhat  different  principle  of  Bele- 
vancy (^ante,  §§  148, 157) ;  the  grantee's  possession  may  raise  a  presumption 
of  delivery,^  and  the  registration  of  the  deed  may  also  raise  it.^ 

(()  The  date  of  the  signing  may  be  presumed  from  the  purporting  date  of 
the  document,^  as  also  the  date  of  the  delivery;^  though  this  might  not  always 
be  made  a  rule  of  presumption. 

(c)  The  official  seal  on  a  document  is  not  only  evidence  of  the  authenticity 
of  the  seal  and  the  authority  of  the  person  affixing  it,  but  is  commonly  held 
to  create  a  presumption  of  these  facts  (anfo,  §§  2161-2169),  and  sometimes 
even  an  official  signature  alone  is  given  the  same  effect  (an^,  §  2167). 
Whether  a  certified  copy  of  an  official  or  registered  document  can  raise  a 
presumption  that  the  original  bore  a  seal  is  a  question  which  has  led  to  dif- 
ference of  judicial  opinion  {ante,  §  2108). 

(d)  Whether  a  negotiable  instrument  raises  a  presumption  of  a  eonstdera-* 
tion^  and  whether  a  subsequent  recorded  deed  raises  a  presumption  of  purchase 
for  value  without  notice  of  a  prior  unrecorded  deed,^  are  questions  which  are 
inextricably  entangled  with  the  substantive  law. 

§  2521.   Same:  (3)  Anciant  Dooomanto.    The  authentic  execution  of  a 

^  AiUe,  1726,  Gilbert,  Evidence,  99("anle88 
the  delivery  be  proved,  there  is  no  perfect  proof 
of  the  deed,  and  there  in  no  proof  of  the  dehvery 
but  by  a  witness  who  saw  the  delivery  **). 

*  1792,  Grellier  i;.  Neale,  Peake  146  (proof  of 
handwriting  raises  a  presumption  of  sealing  and 
delivery) ;  1840,  Barling  v,  Paterson,  9  C.  &  P. 
570,  572  (the  witness  could  recollect  seeing  the 
signing  only  ;  an  inference  of  sealing  and  deliv- 
ery was  allowed).  This  was  applied  also  to  an 
act  of  criminal  publicaiion :  1839,  R.  v,  Lovett, 
8  State  Tr.  1177,  1181  (seditious  libel ;  proof  of 
handwriting  is  presumptive  exddence  of  publica- 
tion). Conversely,  k  forging  may  be  presumed 
from  an  uttering  :  1899,  State  v,  Williams,  152 
Mo.  115,  53  S.  W.  424. 

*  Compare  with  the  following  the  cases  cited 
ante,  §  157 :  1893,  Campbell  v.  Carruth,  32  Bla. 
264, 271, 13  So.  432  ;  1896,  Rohr  v.  Alexander,  57 
Kan.  381,  46  Pac.  699  ;  1897,  Jones  v.  N.  Y.  L. 
Ins.  Co.,  168  Mass.  66,  47  N.  £.  92  (life  insur- 
ance policy  found  among  the  intestate's  papers, 
evidence  of  valid  delivery).  Conira:  1897,  Ber- 
gjere  v,  U.  S.,  168  U.  S.  66,  18  Sup.  4  (posses- 
sion of  papers  of  grant  by  a  grantee,  held  not  to 
raise  a  presumption  of  delivery  by  the  official 
having  authority  to  grant). 

*  1897,  Davis  v.  Improvement  Co.,  118  Cal. 

45,  50  Pac.  7 ;  1901,  Egan  v.  Horrigan,  96  Me. 

46,  51  Atl.  246.  Compare  the  cases  cited  aidt^ 
{  1654  (admissibility  or  the  registry  of  a  deed)  ; 
the  substantive  law,  and  statutory  regulations, 
are  here  much  involved. 


So,  too,  the  registration  may  raise  a  presump- 
tion of  txecuJtian  generally;  compare  the  cases 
dted  anU,  §§1651,  1676,  with  the  following: 
1898,  Anderson  v.  Cuthbert,  103  Ga.  767,  30 
S.  £.  244  ;  1898,  Flynn  v.  Sullivan,  91  Me.  355, 
40  Atl.  136. 

"  1834,  Smith  v.  Battens,  1  Moo.  &  R.  341  ; 
1834,  Hunt  v.  Massey,  5  B.  &  Ad.  902  ;  1837, 
Goodtitle  v.  Milbum,  2  M.  &  W.  853  ;  1838, 
Sinclair  u,  Baggaley,  4  id.  312  (leading  opinion) ; 
1840,  Anderson  v.  Weston,  6  Bing.  ^.  C.  300 ; 
Cal.  C.  C.  P.  1872,  §  1»63,  par.  28  (it  is  pre- 
sumed "that  a  writing  is  truly  dated");  1898, 
McFarlane  v.  Louden,  99  Wis.  620,  75  N.  W. 
394.  Compare  the  rule  for  indorsements  o/pay^ 
ment  as  statements  against  interest  {ante,  §  1466). 

•  1898,  Conley  o.  Finn,  171  Mass.  70,  50 
N.  £.  460  (though  acknowledged  later) ;  1895, 
Kendrick  v,  Bellinger,  117  N.  C.  491,  23  S.  E. 
438  ;  1878,  Smiths  v.  Shoemaker,  17  Wall.  630, 
637  (rule  held  not  applicable  to  a  letter  whose 
admissibility  depended  on  its  actual  date  of 
delivery). 

V  1881,  Ames'  Cases  on  Bills  &  Notes,  II, 
641,  note  2  ;  1887,  Perley  v,  Perley,  144  Mass. 
104,  10  N.  £.  726.  The  presnmption  oieonMd- 
eration  from  a  seal  is  of  course  only  a  rule  of 
substantive  law :  1895,  Ames,  Specialty  Con- 
tracts and  Equitable  Defences,  Harvard  Law 
Review,  IX,  49 ;  1901,  Harriman,  Contracts, 
2d  ed.,  §  142. 

•  1897,  Gratz  v.  Land  &  R.  I.  Co.,  27  0.  C.  A. 
305,  82  Fed.  381. 
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specific  docament  prodaced  is  also  to  be  evidenced  by  the  antiquity  and  cus- 
tody of  the  document  With  certain  conditions,  this  is  universally  r^aided 
as  sufficient  evidence  for  the  jury  (ante,  §§  2137-2146) ;  and  the  language 
of  presumption  is  also  frequently  applied  by  Courts  to  the  same  group  of 
circumstances.^ 

§  2522.  Same:  (4)  Iiost  Orant;  Iiost  Docamenta  in  gpntnL  (a)  When 
a  specific  document  not  produced  is  offered  to  be  proved  by  copy,  the  fact  of 
lo88  may  be  evidenced  in  various  ways,  and  occasionally  the  force  of  a  pre- 
sumption is  attributed  to  some  of  them  (ante,  §  1196). 

(&)  When  a  title  to  land  is  to  be  proved,  the  execution,  contents,  and  loss 
of  the  appropriate  document  of  grant  may  be  presumed  from  certain  circum- 
stances ;  the  inference  resting  on  a  principle  of  Relevancy  already  considered 
{ante,  §§  148, 157).  Those  circumstances  are  the  long-<x)ntinued  possession  of 
the  land  (or  an  appurtenant  right)  by  a  party  claiming  as  owner,  the  non-claim 
of  possible  opponents,  and  such  other  varying  circumstances  of  the  particular 
case  as  increase  the  probability  of  an  origin  of  grant  for  the  situation  as  a 
whole.^  The  situation  is  in  essence  the  same  as  that  for  which  the  statutes 
of  limitation  have  been  provided.  But  these  statutes  did  not  wholly  obviate 
the  occasion  for  such  a  presumption,  partly  because  they  were  at  first  limited 
in  the  scope  of  rights  barred  by  them  and  were  extended  only  by  gradual 
stages,  and  partly  because  their  originally  lengthy  periods  still  left  room  for 
a  presumption  based  on  a  shorter  period  of  possession.  For  appurtenant 
rights  (such  as  easements  or  fisheries),  and  rights  transferable  at  common  law 
by  deed  of  grant  without  livery,  this  presumption  had  formerly  a  great  vogue ; 
and  it  remained  supplementary  to  statutes  of  limitation.  But  the  systematic 
extension  of  the  principle  of  acquisition  by  limitation,  the  reduction  of  the 
required  possession  to  short  periods,  and  (in  the  United  States)  the  practice 
of  compulsory  registration  of  deeds  of  conveyance,  have  left  little  scope  for 
the  presumption.  How  far  it  had  progressed  as  a  rule  of  presumption  is  not 
always  clear ;  in  some  opinions  it  appears  as  merely  a  rule  of  sufficiency  of 
evidence  for  the  jury  (ante,  §  2494),  in  others  it  is  a  genuine  presumption 
(ante,  §  2490),  and  in  stUl  others  it  is  apparently  a  rule  of  substantive  law 
equivalent  to  a  statute  of  limitation.  Its  bearings  in  a  given  jurisdiction  are 
more  or  less  dependent  on  the  analogies  of  the  local  statutes.^ 

^  The  cases  are  collected  at  the  place  above  (surrender  of  a  term) ;  1867,  Bryant  v.  Foot, 

cited.  L.  R.   6  Q.  B.  161  (customary  marriage  fee; 

^  1818,  Johnson,  J.,  in  Howell  v.  House,  2  leading  opinions,  by  Blackburn,  J.,  and  Cock- 
Mill  Const.  80,  85  ("  It  has  been  shown  that  a  bum,  C.  J.) ;  1908,  Brocklebank  v.  Thompson, 
title  may  be  presumed  from  length  of  possession  2  Ch.  344,  350  ;  Can. :  1879,  Pugsley  v.  Ring, 
alone  ;  and  why  ?  Because  it  is  improbable  that  2  Pugs.  &  B.  303,  316  ,*  U.  S. :  1899,  Gage  t*. 
a  man  of  common  sense  and  prudence  would  set  Eildy,  179  III.  492,  58  N.  E.  1008  ;  1830,  Mel- 
down  upon  and  improve  lancfs  to  which  he  had  vin  v.  Whiting,  10  Pick.  294  (fishery) ;  1839, 
no  title,  and  more  so  that  he  who  was  the  right-  Valentine  v.  Piper,  22  Pick.  85,  93  (shore  land  ; 
ful  owner  would  quietly  stand  by  and  see  such  leading  opinion  by  Shaw,  C.  J.) ;  1867,  Nichols 
a  wmng  done  to  himself").  v.  Boston,  98  Mass.  39,  41  (shore  land) ;  1892, 

■  The  following  cases  will  illustrate  its  treat-  Claflin  v.  R.  Co.,  157  id.  489,  499,  32  N.  E.  659 

ment  by  ditferent  Courts  :  Eng. :  1774,  Eldridge  (easement  to  cross  a  railway) ;  1894,  Brown  v. 

V.  Knott,  Oowp.  214,  Mansfield,  L.  C.  J. :  1799,  Oldham,  123  Mo.  621,  630,  27  S.  W.  409;  1844, 

Roe  V.  Reade,    8  T.   R.   118  (conveyance  of  a  New  Boston  v.  Dumbarton,  15  N.  H.  201  (town 

tiust  estate) ;  1829,  Doe  v.  Cooke,  6  Bing.  174  charter)  ;  1879,  State  i;.  Wright,  41  N.  J.  L. 
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§  2523.  Same :  (5)  Will  (Exeontion  and  Revocation),  (a)  The  execution  of 
a  will  may  be  evidenced  by  the  testimonial  assertion  of  the  attesters,  implied 
from  their  signatures,  even  when  they  themselves  cannot  be  brought  to  the 
stand  {ante,  §§  1511,  1512).  This  is  often  spoken  of  as  a  presumption, 
though  probably  no  more  than  a  rule  of  sufficiency  of  evidence  is  intended.^ 

(6)  The  revocation  of  a  will  by  destruction  may  be  inferred,  on  a  principle 
of  Eelevancy  already  considered  (ante,  §  160),  from  the  fact  that  it  once 
existed  but  cannot  be  found  at  the  testator's  death.  Whether  this  circum- 
stance, with  or  without  others,  should  create  a  rule  of  presumption,  or  of  suf- 
ficiency of  evidence,  has  been  much  debated.*  Other  inferences,  or  rules  of 
presumption,  concerning  an  implied  intention  to  revoke,  are  closely  connected 
with  the  substantive  law  of  revocation.^ 

§  2524.  Same:  (6)  Spoliation  or  Suppression  of  Documents.  The  oppo- 
nent's spoliation  or  suppression  of  evidential  facts  (ante,  §  278),  and  par- 
ticularly of  a  document  (ante,  §  291),  has  always  been  conceded  to  be  a 
circumstance  against  him,  and  in  the  case  of  a  document,  to  be  some  evi- 
dence that  its  contents  are  as  alleged  by  the  first  party.  But  that  a  rule  of 
presumption  can  be  predicated  is  perhaps  doubtful^ 

§  2525.  Same :  (7)  Alteration  of  Documents.  It  used  to  be  sometimes  said 
that  an  alteration  (i.  e,,  by  erasure  or  interlineation),  if  apparent  on  the  face 
of  an  instrument,  placed  on  the  ofifering  party  the  burden  of  explanation  by 
evidence.  It  was  also  (but  inconsistently)  said  by  some  that  the  alteration 
was  to  be  presumed  innocent,  i.  e.,  made  before  execution,  unless  particular 
circumstances  of  suspicion  were  apparent  For  wills,  again,  it  was  sometimes 
maintained  that,  by  exception,  alterations  should  be  presumed  to  have  been 
made  after  execution.  But  the  modern  tendency  is  to  avoid  stating  the 
problem  in  the  form  of  such  rules  with  exceptions,  and,  in  particular,  to  aban- 
don the  so-called  presumption  against  fraud  and  in  favor  of  innocence,  by 
which  the  alteration  of  a  deed  is  presumed  to  have  been  made  before  execu- 
tion ;  and  to  raise  no  genuine  presumption  in  that  regard  (ante,  §  2485).    The 


478  (tax  exemption) ;  1875,  Carter  v.  Tinicum 
Fishing  Co.,  77  Pa.  310,  316  (fishery) ;  1818, 
HoweU  V.  Hoase,  2  MUl  Const.  80,  85  (''  I  know 
of  no  mle  which  has  been  established  in  this 
State  fixing  the  minimum  ") ;  1820,  Duncan  v. 
Beard,  2  N.  &  McC.  400,  406  ;  1849,  Stockdale 
«.  Young,  3  Strobh.  -501  (land) ;  1860,  Marr's 
Heirs  v.  Gilliam,  1  Coldw.  488,  501  (pointing 
out  the  distinction  between  this  rule  and  a  stat- 
ute of  limitations) ;  1893,  Dunn  v.  £aton,  92 
Tenn.  743,  753,  23  8.  W.  163 ;  1822,  Ricard  v. 
Williams,  7  Wheat.  59,  109  (opinion  by  Stonr, 
J.) ;  1859,  Townsend  v.  Downer's  Adm'r,  32  Vt 
183,  191,  204  (leading  opinion,  by  Aldis,  J.). 

^  The  cases  are  collected  at  tne  place  above 
cited. 

*  The  following  cases  illustrate  the  different 
▼lews :  1858,  Brown  v.  Brown,  8  £.  &  B.  876  ; 
1868,  Sprigge  v.  Sprigge,  L.  B.  1  P.  &  D.  608 ; 
1900,  Allan  v.  Morrison,  App.  Cas.  604 ;  1901, 
Scott  V.  Maddox,  113  Ga.  795,  39  S.  E.  500 ; 
1886,  He  Page,  118  111.  576,  580,  8  N.  E.  852 ; 


1895,  Boyle  v.  Boyle,  158  id.  228,  233,  42  N.  £. 
140 ;  1903,  Hamilton  v.  Crowe,  —  Mo.  — ,  75 
S.  W.  389  ;  1903,  Williams  v.  Miles,  —  Nebr.  — , 
94  N.  W.  705  ;  1830,  Betts  v.  Jackson,  6  Wend. 
173  (leading  opinion,  by  Walworth,  C.) ;  1908, 
McEht)y  V.  Phink,  —  Tex.  — ,  76  S.  W.  753  ; 
and  a  note  to  Me  Augur  (1899),  9  Yale  Law  Jour- 
nal 259. 

*  For  the  mode  of  proof  of  a  lost  will,  see 
aTvUy  §§  2052,  2106. 

^  The  cases  are  collected  in  the  places  above 
cited,.  The  following  illustrate  the  use  of  lan- 
guage of  presumption :  1895,  Fox  v.  Mining 
Co.,  108  Cal.  369,  41  Pac.  308  (the  method  of  a 
trespasser's  dealing  with  ore  wrongfully  mined 
was  held  not  to  be  such  as  to  raise  tnis  presump- 
tion against  him  so  as  to  entitle  the  plaintiff 
to  reckon  the  value  by  a  particular  standard) ; 
1857,  Thompson  v.  Thompson,  9  Ind.  323,  331 
(presumption  not  conolnsive) ;  1856,  Hunt  v, 
Collins,  4  la.  56,  62  ;  1896,  Hay  v.  Peterson,  6 
Wyo.  419,  45  Pac.  1073  (books  of  account). 
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first  burden  would  thus  be  determined  by  the  pleadings ;  and  the  question 
would  usually  go  to  the  jury,  upon  all  the  evidence,  whether  the  party  claim- 
ing a  specific  tenor  for  the  document  has  proved  his  case;  although  the 
second  burden  (ante,  §  2487),  i.  e.,  of  producing  evidence,  might  be  shifted  by 
particular  circumstances,  under  the  ruling  of  the  judge  as  to  a  sufficiency  of 
evidence  or  a  presumption.^ 

^  The  following  caaeA  illostrate  the  rules ; 
the  older  furmx  of  bU cement  »re  dow  seldom 
fonnd ;  for  the  older  law,  now  generally  modi- 
fied or  abolished,  that  any  material  alteration 
of  an  instrument,  by  any  person  whatever, 
after  its  execution,  made  the  instrument  void, 
see  the  exhaustive  citations  in  Professor  Wil- 
liston's  article,  Discharge  of  Contracts  by  Al- 
teration, 1904,  Harv.  L.  Rev.,  XVIil,  105: 
Efujla/id:  1818,  Johnnon  v.  Duke  of  Marl- 
borough, 2  Stark.  313  (date  of  a  bill  of  ex- 
change; ;  1844-6,  Cooper  v.  Bockett,  4  Moore 
P.  C.  419,  449  (will ;  leading  opinion,  by  Lord 
Brougham);  1851,  D>e  i).  Catomore,  16  Q.  B. 
745  (deedj ;  1851,  Doe  v.  Palmer,  ib.  747,  755 
(will)  ;  1851,  Simmons  v,  Rudall,  1  Sim.  N.  s. 
115  (will);  1860,  Williams  v.  Ashton,  IJohns. 
&  Hem.  115  ^will ;  good  opinion  by  Page- Wood, 
V.  C.) ;  1868,  C^dge's  Goods,  L.  R.  1  P.  &  D. 
643  (will);  Cwiadu:  1874,  Doe  v.  Daniel,  15 
N.  Br.  872  (will) ;  1893,  Rs  Lawson,  25  N.  Sc. 
454  (will);  1870,  Northwood  v,  Keating,  17 
Grant  U.  C.  347,  18  id.  643  (mortgage) ;  1899, 
Qraystock  v,  B.irnhart,  26  Ont.  App.  545  (regis- 
tered deed);  United  States:  Ala,:  1898,  Ward 
V.  Cheney,  117  Ala.  238,  22  So.  996  (assignment 
used  by  the  plaintiff  to  show  title  ;  whether  in- 
terlineations were  apparent  and  suspicions  were 
sufficiently  explained,  held  a  question  for  the 
trial  Court) ;  Col. :  C.  C.  P.  1872,  §  1982 ("The 
party  producing  a  writing  as  genuine  which  has 
DHen  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the 
question  in  dispute,  must  account  for  the  ap- 
]>earance  or  alteration.  He  may  show  that  the 
alteration  was  made  bv  another,  without  his 
concurrence,  or  was  made  by  the  consent  of  the 
parties  affected  by  it,  or  otherwise  properly  or 
innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instru- 
ment. If  he  do  this,  he  may  give  the  writing 
in  evidence,  but  not  otherwise  ') ;  Colo . ;  C.  C.  P. 

1891,  §  367  ;  Conn, :  1872,  Hayden  v.  Good- 
now,  39  Conn.  164  (the  party  producing  does 
not  necessarily  account  for  alterations ;  each 
cune  depends  on  its  own  circumstances) ;  D.  C.  : 
1894,  Peugh  V.  Mitchell,  8  D.  C.  Anp.  321  (ac- 
tion  to  annul  a  deed  for  alteration,  tlie  material 
alterations  being  in  a  different  hand  and  ink ; 
not   pivsumetl   made   before   execution) ;    Oa. : 

1892,  HtMl'food  V.  McLain,  89  Ga.  793,  796,  15 
S.  K.  670  (defendant  claiming  under  sheriff's 
diHul  interline<l  by  the  sheriff;  presumed  to 
exist  More  execution) ;  1893,  Westmoreland  v, 
Westmoreland,  92  id.  233  (d«)ed  offered  to  show 
color  of  title  ;  alterations  presumed  prior  to  ex- 
ecution, on  the  facts) ;  1896,  Winkles  v.  Guen- 
thor,  98  id.  472,  25  S.  E.  627  {Code  §  3835 
applied) ;  1903,  Heard  v,  Tappan,  116  id.  930, 


43  8.  E.  875 ;  ffaw, :  1890,  Kahai  o.  Eamai,  g 
Haw.  694  ;  Ida. :  1897,  Mnlkey  v.  Long,  5  Ida. 
218,  47  Pac.  949  (held  saffident  to  show  that 
the  altention  in  a  note  had  not  been  made  sinco 
it  came  into  the  offeror's  hands) ;  III, :  1899» 
CatUn  Coal  Go.  v.  Uoyd,  180  111.  898,  54  N.  S. 
214  (deed  offered  in  a  chain  of  title ;  no  pre- 
sumption declared  as  to  time  of  alterations ;  the 
auestion  being  one  of  fact,  and  the  party  pro- 
ucing  the  document  being  called  upon  to  ex- 
plain ;  precedents  reviewed) ;  1901,  Herritt  o. 
Boyden,  191  id.  136,  60  N.  E.  907  ;  la. :  1890» 
Hagan  p.  Merchants'  Ins.  Co.,  81  la.  821,  48 
N.  W.  1114  (action  on  an  insurance  policy; 
held  that  the  mere  fact  of  alteration  furnished 
no  presum|>tion  as  to  the  time  of  making  it  or 
the  authonty  for  it,  and  that  the  burden  of  pro- 
ducing evidence  that  it  was  made  after  delivery 
was  on  the  defendant) ;  1895,  McGee  v.  Allison, 
94  id.  527,  68  N.  W.  823  (the  burden  is  on  the 
party  attacking  the  instniment);  1903,  Rajn- 
tx>usek  V,  Supreme  Council,  119  id.  263,  98  N.  W. 
277;  Mass.:  1840,  Davis  v.  Jenney,  1  Mete. 
221  (bill  of  exchange) ;  1850,  Wilde  v.  Arrasbv, 
6  Cnsh.  314  (contract  of  guarantee) ;  1856,  BI7 
V.  Ely,  6  Gray  489  (mortgage  ;  good  opinion  by 
Dewey,  J.) ;  Mich.:  1873,  Comstock  v.  Smith, 
26  Mich.  306  (deed  ;  good  opinion  by  Graves,  J.); 
Mo.:  1898,  Kellv  v.  Thney,  148  Mo.  422,  45 
S.  W.  300  (specinc  performance  of  an  agreement 
to  sell  land ;  burden  placed  on  the  plaintiff)  ; 
Nebr.:  1894,  Courcamp  v.  Weber,  39  Nebr.  588, 
537,  58  N.  W.  187  (foreclosure  with  a  note  bear- 
ing material  alterations;  plaintiff  required  to 
show  their  authenticity) ;  1896,  Stough  9.  Ogden, 
49  id.  291,  68  N.  W.  516  (the  question  is  "in 
the  end,  one  of  fact  for  the  jury,  u|K>n  all  of  the 
evidence  adduced  " ;  here,  an  action  on  a  note 
according  to  the  altered  form) ;  1903,  Brown 
V.  Kennedy,  —  id.  — ,  98  N.  W.  1078 ;  Heo. 
Gen.  St.  1885,  §  3450 ;  N.  U, :  1840,  Hills  v. 
Barnes,  11  N.  H.  895  (note);  N.  J.:  1871, 
Hunt  V.  Gray,  35  N.  J.  L.  227  (the  mere  fact 
that  a  writing  of  contract  shows  a  change  does 
not  of  itself  create  a  presumption  of  alteration 
after  execution) ;  1802,  Ward  v.  Wilcox,  64 
N.  J.  Eq.  303,  51  Atl.  1094  (will ;  the  burden 
is  on  the  contestant) ;  N.  T. :  1884,  Grossman 
V.  Crossman,  95  N.  Y.  145  (will) ;  Pcu  :  1898, 
Nesbitt  w.  Turner,  155  Pa.  429,  436,  26  Atl.  750 
Taction  against  a  woman  as  bond-surety ;  the 
aate  was  altered  from  time  during  coverture  to 
time  after  coverture  ;  the  burden  placed  on  the 
plaintiff  to  show  alteration  before  execution) ; 
S.  D. :  1897,  Moddie  v.  Breiland,  9  S.  D.  506, 
70  N.  W.  637  (after  proof  of  signature,  the  duty 
of  producing  evidence  that  the  alteration  was 
before  delivery  rests  on  the  maker,  and,  MemJbU^ 
also  the  burden  of  persuasion) ;  1897,  Foley* 
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§2527 


§  2526.  Gifts  and  Tmsts  (Wife's  Separate  Bstate,  Child's  Advancement, 
Child's  Servioes,  etc.).  The  pecuniary  transactions  between  members  of  a 
family  are  sometimes  made  the  subject  of  presumptions,  based  on  the  prob- 
able motive  and  intent  It  can  hardly  be  said  that  these  rules  are  uniform, 
or  are  universally  recognized.  Examples  of  them  are  the  presumption  of  a 
gift  (instead  of  a  trust)  of  separate  estate  handed  by  a  wife  to  her  husband ;  ^ 
of  an  advancement  (in  anticipation  of  succession  after  death)  in  a  transfer 
from  a  parent  to  a  child;*  of  a  gift,  or  mere  performance  of  duty,  in  «er- 
viccs  rendered  hy  a  child  to  a  parent;^  of  community-ownership  of  property 
acquired  during  marriage ;  ^  of  intent  to  defraud  creditors  in  a  transfer  to  a 
wife  by  an  insolvent  husband ;  *  and  ot  fraudulent  concealment  by  a  husband 
in  an  ante-nuptial  agreement  barring  dower. ^ 

§  2527.  Legitimaoy.  That  a  child  bom  of  a  married  woman  during  wed- 
lock is  presumed  to  be  the  child  of  her  then  husband  is  uniformly  conceded. 
The  only  doubt  has  been  whether  and  how  far  this  presumption  is  conclusive ; 
t.  e.,  to  what  extent  it  is  a  fixed  rule  of  substantive  law  defining  the  legal 
quality  of  legitimacy.  Here  there  have  been  stages  of  doctrine.*  At  the 
outset  of  the  law^  it  appears  to  have  allowed  no  dispute,  except  by  the  fact 


Wadsworth  Co.  v,  Solomon,  ib.  611,  70  N.  "W. 
639  (apparently  the  same,  but  patting  it  that 
the  alteration  —  here  in  a  contract  —  is  presumed 
to  be  made  before  execution,  unless  there  are 
circumstances  of  suspicion  ;  opinion  by  a  dif- 
ferent judge)  ;  Tex, :  1896,  House  v,  Robertson, 
—  Tex.   — ,  34  S.  W.  640  (alteration  in  a  deed, 

S resumed  to  be  before  execution,  under  Civ. 
tats.  §  2257) ;  U,  S. :  1826,  U.  S.  v.  Amedy, 
11  Wheat.  392,  408  (ceitified  copy  of  an  act  of 
incorporation);  1896,  Rosenberg  v.  Jett,  72  Fed. 
90  (bill  to  foreclose  a  mortgage  ;  claim  of  home- 
stead set  up  ;  the  burden  placed  on  the  defend- 
ant to  show  that  the  words  **and  homestead," 
interlined  in  the  mortgage,  were  inserted  after 
execution);  Utah:  Rev.  St.  1898,  §3411  ;  Fa,: 
1902,  Consumers'  Ice  Co.  v.  Jennings,  100  Va. 
719,  42  S.  E.  879  (contract) ;  IFash. :  1893. 
Wolferman  v.  Bell,  6  Wash.  84,  32  Pac.  1017 
(action  on  a  note ;  no  presumption  or  burden  pre- 
scribed) ;  1893,  Takima  N.  Bank  v.  Knipe,  ib. 
348,  33  Pac.  834  (action  on  a  note  bearing  an 
alteration  ;  received,  the  defendant  to  snow 
chattge  since  execution) ;  1900,  Blewett  v.  Bash, 
22  ill.  536,  61  Pac.  770;  fVis. :  1896,  Klatt  v. 
Luml>er  Co.,  92  Wis.  622,  66  N.  W.  791  (the 
f>ossibility  of  alteration  of  a  document  since 
original  si<(iiing  does  not  exclude  it ;  compare 
§  2134,  ant^.);  1897,  Rollins  v.  Humphrey,  98 
id.  66,  73  N.  W.  331  (alteration  held  not  sus- 
picious^;  1899,  Maldaner  v.  Smith,  102  id.  30, 
78  N.  W.  140  (action  by  the  assignee  of  a  niort- 
gnw»>  to  foreclose  ;  **  or  order  "  was  interlined  in 
tho  deed  :  presumption  of  innocence  applied). 

*  1893,  Clark  v.  Patterson,  158  Mnas.  388, 
391,  33  N.  £.  589  (bonds)  ;  1892,  Bennett  v, 
Bennett,  37  W.  Va.  396,  406,  16  S.  E.  688. 

•  1892,  Culp  ».  Wilson,  133  Ind.  294,  296, 
82  N.  E.  928  (ronvevance)  ;  1894,  Phillips  v. 
Phillips,  90  la.  641,  643,  58  N.  W.  879  ;  1895, 


West  V,  Beck,  96  id.  620,  64  N.  W.  699  (pay- 
ing a  son's  debt) ;  1897,  Finch  v.  Garrett,  102 
id.  381,  71  N.  W.  428  (deed).  So,  also,  in  a 
transfer  to  a  nominal  purchaser  for  a  consider- 
ation paid  by  a  near  relative :  Ames,  Cases  on 
Trusts,  1st  ed.,  276-286,  293. 

>  1893,  Donahue  v.  Donahue,  68  Minn.  660, 
66  N.  W.  602  ;  1898,  Kloke  v,  Martin,  56  Nebr. 
664,  76  N.  W.  168  ;  1892,  Ulrich  v,  Ulrich,  136 
N.  Y.  120,  123,  82  N.  E.  606. 

*  1896,  Boody's  Estete,  113  Cal.  682,  46  Pac. 
869  (with  a  re(iuirement  for  clear  evidence  to 
countervail). 

"  1898,  Stockslager  v.  M.  L.  &  S.  Institution, 
87  Md.  232,  39  AtL  742. 

•  1897,  Hessick  v,  Hessick,  169  111.  486,  48 
N.  E.  712  (bill  for  partition  by  heirs,  making 
the  widow  a  defendant  and  alie^ng  an  ante- 
nuptial agreement  as  barring  dower,  etc.  ;  held, 
that  on  proof  by  the  derendant  that  the  sum 
accepted  was  disproportionately  small,  the  pre- 
sumption of  fraudulent  concealment  is  raised, 
and  the  husband  must  show  knowledge  by  the 
wife  of  his  estate's  extent). 

The  large  subject  of  resulting  tmslSj  presumed 
where  a  transfer  is  made  without  consideration, 
under  certain  circumstances  (Ames,  Cases  on 
Trusts,  1st  ed.,  262,  291),  belongs  also  in  this 
place. 

^  These  have  been  carefully  examined,  for 
England,  in  an  exhaustive  trentiiie  by  Sic  H. 
Nicolas  (1836),  on  Adulterine  Bastanly  ;  Mr. 
Hubback  has  also  considered  them  in  his  treatise 
(1840)  on  Succession,  part  II,  c.  5,  and  Mr.  Har- 
grave,  in  his  Note  189  to  Coke  on  Littleton. 

The  best  opinions  on  the  policy  of  the  rule 
are  those  of  Lord  Erakine,  in  the  Banbury  Peer- 
age Case,  infra  (at  pp.  466,  470),  and  of  Martin, 
J.,  in  Matthews'  Estate,  N.  Y.,  ir^fra. 
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Vrj-ici  tl*  {:iT  seas'  c<  Ecglani  d^^ing 

rll-i  li^  l*e»:ti  alTLCi^i  entirelT  resioTed,  so  rhit 

^sj*^  l_thr?l ;  u<^  tLt:  fs.:*:  cf  •ii::i-ar:ofcf5"  blit  alvajs  l«e  dif^-oted.*  In 
V'^.y-A  ^'j^yr*.  iL«  Ccins  Lave  jnlablr  net  2II  r&dnced  the  rule  to 
a:vrr.  ^Vr4  f  n^' 

It  is  s-cnietiair^  «>a:d  that  there  is  a  f : 
But  c->nimonlT  in  such 
tr.e  rer'-It  L%  nrallr  drrt^rniii^i  br  tLe  ii^cii-ace  of  the  fiist  burden  of  r»rcc»f 
^^A^/,  §  24^-:'  f ;  for  exan-pk,  it  falls  to  a  f«artT  impeaching  a  witness'  or  com- 
plAii*ir,:'s  chara/it^r  for  cLa=tirT  to  prove  the  unchastitT,  and  it  falls  to  a 
party  a'.>;.'iiig  the  seduction  of  a  woman  of  chaste  character  to  pioTe  that 
chanicUrr.' 

There  is  in  the  law  of  real  property  a  mle  by  which,  for  the  purpose  of 
dealing  with  €r5^tates  of  remainder  and  the  like,  a  woman  past  some  limit  of 
age  (ii^iihlW  fifty  years  or  more ),  is  regard*^  as  itunp'il'le  of  hearing  children^ 
or  \jf'AfjTf:  tliat  age  wdl  not  le  considered  as  incapable;  it  is  often  spoken  of 
as  a  conclusive  presumption ;  but  no  fixed  age  is  taken  as  the  standanL' 


•  Th«r  foilowirjj/  ar*  th*;  Ifa^lir:?  mrmUm  Eiig- 
li*h  f^a-^'K  :  HIO-  Barj"r-;rT  P*Ter<ti'»r  Ca.-*,  in  A*  i». 

'  «  >  -  -    • 

481* ;  1^2-3,  Oiir  ii^er  Petm^e  Ca-se,  L*  Mar-.Liiiita 
li^p.  '^.J-i  ;  l^i7,  Moiris  c.  I>avie%  3  C.  4b  P. 
210,  217  ;  VJ*)-i.  Goplon  r.  Gorion,  P.  141  (the 
\r^.^'4c  from   Ni'!olas  aT<prove«i,   and  sail  *''lo_ 

•  VM-:iifn  the  foliowiag  ca£>es,  compare  the 
TjI*?*  of  t-Vi'Xt-.u'At  a*  t/>  the  |jar»*Dta2e  of  a  lytMnrd 
ianU^  §§  1:37,  l^»«i,  20»i:5,  ;  acoiie-.tion  of  ca.'^rs  is 
ma'le  in  a  not*  to  &^  Anierican  becLMons  4ol : 
\h'.ri,  B'lilo.k  r.  Knox,  96  Ala.  195,  19«,  11  So. 
'6''^'J  (^wliitfi  wife  and  h'js}*and,  child  a  innlatto ; 
h-;:ilini.'icv  niav  be  qiifstioned)  ;  Cal.  C,  C.  P. 
1872,  §  \W.i,'  \friT.  31  ;  1S59,  Baker  r.  Baker, 
13  Cal.  87,  91^ ;  1902,  Mills'  E->tate,  137  id.  298, 
70  Viu:.  91  ;  1S83,  Hopkins  o.  Chung  Wa,  4 
Haw.  fJ.OO  ;  1889,  Orthvvein  p.  Thomas,  127  III. 
.054.  .5*;^  21  y.  K.  430  ;  1902,  Bethaiiv  Hos- 
pital Co.  V.  Hale,  64  Kan.  367,  67  Pac.  848; 
189.0,  S-anlon  v.  WaUhe,  81  Md.  118,  31  Atl. 
498;  1897,  Kalieke  v.  Baer,  115  Mirh.  328,  73 
N.  W.  242  ^vjtion  aj{ain«t  B.  for  the  8e«lnction 
of  plaiiititr,  who  marri»'d  R.  Ixffore  the  child  was 
born  ;  B.'h  admi.HMion  of  hiH  paternity,  received) ; 
1839,  Randolph  v,  ?:a.ston,  23  Pick.  242,  243; 
1897,  MHtth»^wH'  Estate,  153  N.  Y.  443,  47 
N.  K.  901  (<lecree  of  Surrogate's  Court  as  to 
'•chiMriMj"  entitled  to  share;  H.  8.  having 
lieeii  proved  a  child,  the  burden  was  upon  those 
oppoiin;^  her  interest  to  show  illegitimacy) ; 
18:>9,  1^11  V.  Terr.,  8  Okl.  76,  56  Pac.  853 
(noil  iwrvns  must  be  proved  by  *'  distinct,  strong, 
hatisf:i"t«iry,  and  conclusive  evidence");  1891, 
HohlM  Kstate,  37  8.  C.  19,  38,  16  S.  E.  241 
frMco;friition  by  parents,  with  other  facts,  may 
after  liipne  of  time  raise  the  presumption  with- 
out spijuific  evidence  of  marriage) ;  1902,  Adger 


r.  Ackerman,  52  C.  C.  A-  568,  115  Fed.  134  ; 
lt-:'3.  Bj2cI  r.  OD*y,  125  Fed.  303;  1S8«, 
Pitt-ford  r.  Chittenden,  58  Vt.  49,  52. 

In  Luui'oiaDJu  the  rale  hAS  an  iDdependent 
hi*:orT:  l^jo.  McNerly  c  McNeely,  47  La.  An- 
1321/17  So.  928  holding  that  the  prorisioD  of 
Co«ie  Arts.  1^5,  191,  allowing  the  presamption 
of  l»-*r.:in.i'-r  to  be  contested  where  the  child 
is  bom  3''0  tlavs  after  separation,  merely  fixes 
the  extreme  peri<jd  which  uiast  elapse  before  the 
pre^nmption  becomes  dispn table  at  all ;  and  for 
chiidrpn  bom  later  it  is  essential  for  the  dis- 
putahiliry  that  suit  be  brought ;  so  that  if  the 
]»arent  dies  without  beginning  suit  the  presamp- 
tion continue  indisputable). 

i  IS.^4,  Bradshaw  v.  People,  153  HI.  156,  38 
X.  E.  652  ;  1895,  State  o.  Banerkemper,  95  la. 
562,  64  X.  \\\  609  ;  1873,  People  v.  Brewer, 
27  Mich.  134,  138.  Crmtra :  1901,  Harvey  w. 
Terr.,  11  Okl.  156,  65  Pac^  837. 

•  Comj)are  the  rules  of  eTi<ienoe  applicable 
where  chastitv  becomes  material  {anie^  §{  75, 
79,  205-213,  924,  2061). 

»  1864,  Groves  v.  Groves,  9  L.  T.  R.  N.  8. 
533  ;  1881,  Ee  Taylor's  Trustees,  21  id.  795 
(here  fiftv-two  years,  and  during  twenty-four  a 
widow)  ;' 1871,"^ ife  Widdows*  Trusts,  L.  R,  11 
Eq.  408  (a  widow  of  fifty-five  years  four  months, 
and  a  spinster  of  fifty-three  years  nine  months) ; 
1872,  Re  Millner's  Estate,  L.  R.  14  Eq.  245  (a 
wife  of  forty-nine  years  nine  months,  never  hav- 
ing borne  children,  married  twenty-six  years,  pre- 
sumed childless  by  that  marriage)  ;  1876,  MadeQ 
V.  Taylor,  45  L.  J.  Ch.  569,  573  (a  spinster  over 
sixty) ;  1881,  Davidson  v.  Kimptou,  18  Ch.  D. 
213,  217  (a  spinster  of  fifty-four  years) ;  1898, 
Re  Hocking,  2  Ch.  567  ;  1901,  ife  White,  1  Ch. 
670  ;  1903,  Ricards  v.  Safe  Deposit  &  T.  Co.,  — 
Md.  —  ,  55  Atl.  384  (incapacity  of  child-beaiin^ 
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§  2529.  Identity  of  Person  (from  Name,  etc.).  In  regard  to  the  supposed 
presumption  of  identity  of  person  from  identity  of  name,  three  things  are  to 
be  premised,  (a)  "A  concordance  in  name  alone  is  always  some  evidence 
of  identity ;  and  it  is  not  correct  to  say  with  the  books  that,  besides  proof  of 
the  facts  in  relation  to  the  persons  named,  their  identity  must  be  shown^ 
implying  that  the  agreement  of  name  goes  for  nothing ;  whereas  it  is  always 
a  considerable  step  towards  that  conclusion."  ^  (6)  In  the  greater  number 
of  cases  the  ruling  is  merely  that  identity  of  name,  with  or  without  other 
evidence,  is  or  is  not  sufficient  evidence  to  go  to  the  jury  or  sufficient  to 
support  a  verdict,  on  the  general  principle  of  sustaining  the  duty  of  pro- 
ducing evidence  (^ante,  §  2494).  The  oddness  of  the  name,  the  size  of  the 
district  and  length  of  the  time  within  which  the  persons  are  shown  to  have 
coexisted,  and  other  circumstances,  affect  this  result  differently  in  different 
cases,  (c)  Often  a  genuine  presumption  is  enforced  by  the  Courts,  in  the 
sense  that  the  duty  of  producing  evidence  to  the  contrary  is  thrown  upon 
the  opponent  (ante,  §  2487).  But  these  rulings  cannot  be  said  to  attach  a 
presumption  to  a  definite  and  constant  set  of  facts ;  they  apply  the  pre* 
sumption  upon  the  circumstances  of  the  particular  case. 

It  is  thus  necessary,  in  ascertaining  the  state  of  the  law  in  a  given  juris- 
diction, to  examine  the  facts  in  each  case.  There  is,  moreover,  some  difference 
in  the  strictness  with  which  the  evidence  of  identity  is  treated  for  different 
sorts  of  documents  or  persons.  There  was  perhaps  a  greater  traditional 
strictness  shown  in  dealing  with  the  identity  of  a  person  named  as  the  signer 
of  an  answer  or  affidavit  in  chancery,^  or  as  the  object  of  a  conviction  for 

not  allowed  to  be  investigated,  on  the  ground  in  chancery  purporting  to  be  signed  by  the  per- 

that  *'  it  would  be  exceedingly  unsafe  to  permit  son  charged,  sumcient) ;  1812,  Lady  Dartmouth 

property-rights  to  depend  upon  so  precarious  a  v,   Roberts,  16  £!ast,    384,   340  (an  answer  in 

basis  "  ;  '*  the  single  fact  to  which  the  law  looks  chancery  in  a  suit  between  other  parties  ;  Le 

is  death") ;  1883,  Apgar's  Case,  37  N.  J.  £q.  Blanc,  J. :  ''It  seems  that  no  line  of  distinction 

502  (collecting  the  cases  in  a  note).  is  drawn  except  in  criminal  proceeding  or  in 

^  1840,  Hubback,  Succession,  444.  Thisprin-  those  wliich  are  in  their  nature  cnminu,  as  the 

ciple  of  Relevancy  has  already  been  considered  case  of  an  action  for  malicious  prosecution  ;  in 

{anU^  §§  411-413) ;  other  instances  are  found  other  cases  it  is  sufficient  to  produce  an  ex- 

under  the  Hearsay  rule  {anU^  §§  1494,  1791).  amined  copy  of  the  answer  witliout  proving  the 

•  England:  1701,  Hui-ly's  Trial,    14  How.  handwriting  of  the  party  ") ;  1818,  Hodgkiuson 

St.  Tr.  438  (the  deposition  of  a  witness  Carty  v,  Willis,  3  Oamp.  401    (answer  in  chancery ; 

before  L.  C.  J.  Pvne  was  offered,  but  its  authen-  ''some  evidence  of  the  identity  "  was  requii'ed, 

ticity  was  denied:     "Court:  Calaghan  Carty,  but  nothing  as  to  handwriting,   etc.);   1817» 

pray  were  you  examined  before  any  of  the  judges  Hennell  v.  Lyon,  1  B.  &  Aid.  185  (Ellen borough, 

as  to  that  matter  ?    Carty  :  No,  my  loixi,  never  L.  C.  J.,  receiving ^ma/aci«  an  answer  sworn 

in  my  life.    Sol. -Gen. :  Never  in  his  life.    There  in  another  suit  by  one  Charles  Lyon,  alleged  to 

is  no  proving  it  but  by  my  lord  chief-justice,  be  the  present  defendant :    *'It  is  said  that  the 

and  to  prove  that  this  is  the  man  ;  for  a  man  evidence  wants  a  further  link  to  connect  it  with 

may  come  in  the  name  of  another  person  and  the  defendant,  and  that  it  ought  to  be  shown 

swear,  and  the  man  he  personates  know  nothing  that  the  Charles  Lyon  in  the  answer  is  the  present 

of  the  matter.     Court :  ...  If  the  person  does  litigant.     I  do  not  know  any  way  by  which 

not  own  it  now,  it  must  be  proved  upon  him  ")  ;  that  circumstance  can  be  supplied,  but  by  the 

1729,  Anon.,  3  Mod.  116  (perjury  ;  whether  the  description  in  the  answer  itself,  which  tallies  in 

return  of  commissioners  in  chancery  that  the  almost  every  particular.    Still,  however,  it  may 

person  named  made  outh  is  sufficient  with  other  be  shewn  that  he  is  not  the  same  person.     The 

evidence  of  identity ;  the  Court  was  divided) ;  question  then  is,  whether  public  convenience 

1761,  R.  V.  Morris,  1  Leach  3d  ed.  60  (evidence  roquii-es  that  the  proof  should  be  given  by  the 

of  the  handwriting  of  the  answer  being  the  de-  plaintiff  or  the  defendant ;  and  I  rather  think 

fendant's,  with  proof  of  the  jurat,  sufficient) ;  that  public  convenience  is  in  favour  of  the  ad- 

1809,  Salter  v.  Turner.  2  Camp.  87  (an  answer  missibility  of  this  proof.  .  .  •  Snch  appears  to 
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crime?  or  as  a  party  to  a  marriage  evidenced  by  a  register  or  certificate.* 
But  where  an  identity  of  names  is  found  in  deeds^  letters^  negotiable  i^hstrtt- 
ments,  or  the  like,  or  in  tracing  title  from  ancestors  and  grantors,^  the  Courts 


have  been  the  the  general  practice,  except  in 
criminal  cases ") ;  1823,  Studdy  v.  Sanders,  2 
Dowl.  &  R.  347  (answer  in  chancery,  offered  by 
copy,  the  names  of  the  si^er  and  the  defend- 
ants apparently  corresponding  ;  no  fiirther  proof 
of  identity  needed^  following  Hennell  v.  Lyon) ; 
1824,  Bumand  t7.  Nerot,  1  G.  &  P.  578  (an  office 
copy  of  an  answer  in  chancery  rejected,  on  the 
trial  of  an  issue  in  the  Common  Pleas  ordered  by 
the  Vice-Chancellor ;  because  the  office  copy 
does  not  prove  the  identity  of  the  party);  Irelajul : 
1847,  Garvin  v.  Carroll,  10  Ir.  L.  R.  828,  330 
(affidavit  in  Chancery  by  '*John  Grarvin"  ;  the 
name  with  other  evidence,  held  sufficient,  even 
when  offered  by  copy);  United  Stales:  1796, 
Ellmore  v.  Mills,  1  Hayw.  359  (deposition; 
John  Archelaus  Elmore  and  John  Ellmore,  pre- 
sumed the  same  person). 

*  Compare  the  statutes  cited  anUt  §  1270, 
which  sometimes  include  this  point:  England: 
1843,  R.  V.  Tiasington,  1  Cox  Cr.  61  (a  certificate 
of  former  conviction  of  one  G.  L.  being  offered 
against  the  defendant,  the  circumstance  that  the 
defendant  was  in  the  jail  during  the  exact  term 
mentioned  was  held  not  sufficient) ;  1858,  R.  v. 
Levy,  8  id.  73  (identity  of  the  defendant  with 
a  person  alleged  to  have  been  convicted  of  an 
offence  ;  identity  in  all  paiticulars  of  the  magis- 
trate's certificate  of  conviction  of  that  person  and 
of  the  warrant  of  commitment,  by  the  same 
magistrates,  under  which  the  defendant  was 
held,  admitted);  United  States:  1882,  People 
V,  Rolfe,  61  Cal.  540,  543  ("Frank  H.  Rolfe" 
shown  to  be  a  person  formerly  convicted  as 
"Frank  Rollins'');  1897,  Bayha  v.  Munford, 
58  Kan.  445,  49  Pac.  601  ("ordinarily"  in  a 
record  of  conviction,  identity  of  name  suffices) ; 
1885,  State  r.  McGuire,  87  Mo.  642  (former 
conviction  of  crime  ;  sameness  of  name  is  prima 
facie  sufficient) ;  1896,  Eifert  v.  Lytic,  172  Pa. 
356,  83  Atl.  572  (the  issue  being  whether  a 
witness  had  been  sent  to  the  penitentiary  for  a 
certain  offence  from  a  certain  county,  evidence 
was  received  that  a  person  of  the  same  name  had 
been  sent  for  the  same  offence,  that  the  witness 
'*  was  missing  for  about  a  year  '*  thereafter,  and 
that  he  was  the  only  one  of  that  name  in  the 
region). 

*  Compare  the  cases  on  the  admissibility  of 
such  documents  {ante,  §§  1644,  1677)  and  the 
rule  for  proof  by  eye-witnesses  {(uite,  §  2082) ; 
Enghnd:  1718,  Draycott  v.  Talbot,  3  Bro. 
P.  C.  564,  567  (register-entries  of  a  marriage 
being  shown,  the  mere  correspondence  of  names 
must  be  followed  by  other  evidence  of  identity, 
etc.,  to  show  marriage) ;  1779,  Birt  v.  Barlow, 
1  Doug.  171  (if  a  register-entry  is  used,  as  being 
tliG  hearsay  testimony  of  the  celebrant,  some 
evidence  of  identity  of  the  persons  named  in  it 
and  the  parties  in  the  cause  must  be  addition- 
ally offered ;  but  **  whatever  is  snfficient  to 
satisfy  a  jury  is  good  evidence  of  this,"  as  the 
payment  of  the  bell-ringers  by  these  parties, 


their  presence  at  a  wedding-dinner,  the  identity  of 
their  handwriting,  the  woman  being  thereafter 
called  by  the  roan's  name,  etc.);  1784,  Hem- 
mings  V,  Smith,  4  id.  33  (to  show  that  the 
woman  debauched  by  the  defendant  was  the 
plaintiff's  wife,  the  fact  that  fourteen  years 
before  a  marriage  had  been  celebrated  between 
the  plaintiff  and  a  certain  woman,  and  that  she 
was  still  living  with  him  as  wife  five  years 
before,  was  held  sufficient  to  go  to  the  jury) ; 
1830,  R.  V.  Drake,  1  Lew.  (Jr.  C.  116,  125 
("on  an  indictment  for  bigamy,  proof  must  be 
given  that  the  person  who  the  prisoner  is 
alleged  to  have  married  was  in  fact  such  per- 
son )  ;  1848,  Parke,  B.,  in  Saver  o.  Glossop, 
2  Ezch.  409,  411  ("James  Glossop";  name 
held  sufficient);  1878,  R.  o.  Weaver,  L.  R.  2 
C.  C.  R.  85  (child  named  "Jane  Watkins"  in 
a  birth-register;  the  name  and  other  circum- 
stances, sufficient  to  identify) ;  United  Stales: 

1881,  Wedgwood's  CJase,  8  GreenL  75  (adultery  ; 
besides  the  certificate  of  marriage  of  the  person 
named,  other  evidence  of  identity  is  necessary) ; 

1882,  People  t7.  Broughton,  49  Mich.  339,  13 
N.  W.  621  ("  possibly  not  sufficient  by  itself 
in  a  criminal  case  ") ;  1886,  Dnrfee  o.  Abbott, 
61  id.  471,  475,  28  N.  W.  521  (baptism  record  ; 
other  evidence  is  necessary) ;  1871,  Morrissey 
V.  Ferry  Co.,  47  Mo.  521,  525  (identity  of  the 
plaintiff  with  a  person  whose  birth-entry  was 
offered  ;  identity  must  be  established) ;  1875, 
State  V.  Moore,  61  id.  276,  278  (marriage ;  same- 
ness of  name  of  the  woman  married  and  the 
woman  in  court,  sufficient) ;  1838,  State  v. 
Wallace,  9  N.  H.  515  (adultery  ;  other  evidence 
is  necessary). 

*  Compare  the  principles  for  authentication 
of  documents  {anle^  §§  2180,  2156) ;  this  ques- 
tion is  usually  presented  in  that  relation : 

England  :  1800,  Barber  t7.  Holmes,  3  Esp.  190 
(to  show  J.  H.  living,  the  occurrence  of  a  J.  H.  on 
the  muster-roll  of  a  frigate  "proves  nothing  as 
to  the  fact  of  whether  J.  H.  whose  name  is 
there  found "  was  the  one  in  issue) ;  1813, 
Smith  r.  Fuge,  3  Camp.  456  (shipping-register 
purporting  to  be  granted  on  F.'s  oath  as  owner ; 
rejected,  because  identity  of  the  oath -taker  was 
not  shown) ;  1814,  Middleton  v.  Sandford,  4  id. 
34  (the  attesting  witness  knew  only  that  a  per- 
son calling  hinLself  T.  S.  had  signed ;  held, 
"some  evidence  of  identity  was  indispensably 
necessary  ") ;  1816,  Hughes  ».  Wilson,  1  Stark. 
179  (entry  in  a  custom-house  book  of  a  copy  of 
a  bill  said  to  have  been  made  by  the  plaintiff, 
not  received  without  evidence  to  show  that  it 
was  "  made  or  presented  "  by  him  or  his  agent) ; 
1817,  Nelson  y.  Whittall,  1  B.  &  Aid.  19  (to 
prove  execution,  identity  of  name,  with  the  fact 
that  defendant  was  present  in  the  room  at  the 
time,  was  held  sufficient) ;  1824,  Bulkeley  v. 
Butler,  2  B.  &  C.  434  (to  prove  the  genuineness 
of  an  indorsement  by  "Edward  Shanahan"of 
a  bill  payable  to  such  a  person,  evidence  that  it 
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are  more  frequently  found  enforcing  a  genuine  presumption.    Beyond  this  no 


was  indorsed  by  a  person  calling  himself  £.  S., 
bringing  the  bill,  and  presenting  a  letter  of  in- 
troduction for  £.  S.  signed  by  proper  persons, 
was  held  sufficient  to  go  to  the  jury) ;  1833, 
Whitelocke  v.  Musgrove,  1  Cr.  &  M.  522  (Bay- 
ley,  B. :  "I  quite  a^pve  that  it  is  not  necessary 
to  prove  the  handwriting  of  the  defendant ;  but 
if  you  do  not  prove  that,  you  must  prove  some- 
thing else  to  connect  the  party  sued  with  the  in- 
strument. ...  In  most  cases  you  can  either  show 
aome  acknowledgment,  or  prove  that  the  party 
from  his  residence  or  other  circumstance  answers 
the  description  on  the  face  of  the  note,  or  you 
«an  establish  the  identity  of  the  party  in  some 
other  mode  ") ;  1838,  Gomeld  p.  Parsons,  1  Cr. 
4l  M.  730  (to  prove  that  certain  statements  were 
the  defendant  s,  the  fact  that  a  clerk  went  to 
the  plaintifiTs  residence  and  had  the  conversa- 
tion with  a  person  in  a  dressing-gown  who 
opened  the  door,  was  held  not  erroneously  re- 
jected ;  evidence  being  given,  in  opposition, 
that  the  plaintiff  was  then  out  of  town  and  that 
his  brother  also  lived  there  part  of  the  time  and 
wore  a  dressing-gown) ;  1839,  Warren  v.  Ander- 
son, 8  Scott  384  (*' J.  0.  Anderson"  as  acceptor 
of  a  bill ;  evidence  that  a  person  calling  himself 
''Sir  J.  G.  A.,  Bart."  had  entered  his  name  as 
''J.  C.  A."  at  a  banking-house,  of  a  similarity 
of  handwriting,  and  of  toe  drawing  of  checks  so 
signed,  held  sufficient  to  go  to  the  jury);  1841, 
Simpson  v.  Dinsmore,  9  M.  &  W.  47  (to  identify 
«n  apothecary's  license,  the  fact  that  the  plain- 
tiff was  in  that  business,  bearing  the  same  sur- 
name and  christian  name,  was  held  sufficient  for 
the  jury) ;  1841,  Jones  v.  Jones,  ib.  75  (mere 
coincidence  of  the  name  '*Hugh  Jones,"  held 
not  sufficient  to  charge  the  defendant  as  maker 
of  a  note,  where  the  name  ''Hugh  Jones"  was 
a'  common  one  in  the  region ;  aemble,  that  the 
additional  coincidence  of  residence  would  have 
sufficed ;  and  that,  if  the  name  had  not  been 
common  In  the  neighborhood,  the  coincidence  of 
name  alone  would  nave  sufficed) ;  1841,  Green- 
shields  V.  Crawford,  ib.  314  (to  identify  "C.  B. 
Crawford,"  an  acceptor  of  a  bill  -directed  to 
"Charles  Banner  Crawford,  East  India  House," 
the  fact  of  the  signature  being  that  of  a  person 
of  that  description,  without  any  further  evi- 
dence to  connect  it  with  the  present  defendant, 
was  held  sufficient) ;  1842,  Smith  v,  Henderson, 
ib.  798  (action  against  W.  H.,  a  pilot ;  a  man 
rose  in  Court  who  answered  to  the  name  of  H., 
and  was  a  pilot  on  board  the  ship  in  question  ; 
held  sufficient  to  justify  a  finding  of  identity  ; 
Parke,  B. :  **  Similarity  of  name  and  residence,  or 
similarity  of  name  and  trade,  will  do  ") ;  1848, 
Sewall  V.  Evans,  4  Q.  B.  626,  632  (Lord  Den- 
man,  L.  G.  J. :  "In  cases  where  no  particular 
circumstance  tends  to  raise  a  question  as  to  the 
party  being  the  same,  even  identity  of  name  is 
something  from  which  an  inference  may  be 
drawn.  If  the  name  were  only  John  Smith, 
which  is  of  very  frequent  occurrence,  there 
might  not  be  much  ground  for  drawing  the  con- 
clusion "  ;  Williams,  J.:  "That  it  is  a  jierson 
of  the  same  name  is  some  evidence  till  another 


party  is  pointed  out  who  might  have  been  the 
acceptor''^);  1844,  B.  o.  Dalmas,  1  Cox  Cr.  C. 
96  (conversations  between  the  deceased  and  one 
alleged  to  be  the  defendant  were  received,  after 
. "  a  correspondence  in  dress  and  in  general  ap- 
pearance" had  been  shown) ;  1844,  R.  v,  0*Con- 
nell,  ib.  405  (to  prove  against  "G.  6.  Duffy, 
late  of  the  Rathmines,"  an  admission  in  writing 
of  the  authorship  of  a  newspaper  signed  by 
"G.  G.  Duffy  of  the  Rathmines  and  Trinity- 
street,"  it  was  held  that  "some  evidence  of 
identity  must  be  given  "  ;  but  under  St.  6  &  7 
Wm.  IV,  c.  76,  §  8,  concerning  newspaper  pub- 
lishers, the  admission  was  subsequently  neld 
receivable  without  such  proof). - 

Canada:  Man,:  1894,  Simpson  v.  Stewart, 
10  Manit.  176,  181  (grantee  and  testator) ;  OtU, : 
1859,  Wilson  v.  Thorpe,  18  U.  G.  Q.  B.  443 
(affidavit  in  nudicious  arrest) ;  1861,  Nicholson 
t7.  Burkholder,  21  id.  108  (grantor  and  grantee); 
1870,  Brown  v.  Livingstone,  29  id.  520  (grantee 
and  ancestor) ;  1873,  Wallbridge  v.  Jones,  33  id. 
613  (grantee  and  ancestor) ;  1875,  Gallivan  «. 
O'Donnell,  36  id.  250  (same). 

United  States:  Ark.:  1899,  Driver  r. 
Lanier,  66  Ark.  126,  49  S.  W.  816  ("Felix  R. 
Lanier,"  in  two  actions,  presumed  the  same 
pereon) ;  Cal. :  G.  C.  P.  1872,  §  1963,  par.  25 
("identity  of  person  from  identity  of  name  "  is 
presumed) ;  1897,  Lee  v.  Murphy,  119  Cal.  364, 
51  Pac.  549  (mortgagee  and  notary,  "W.  H. 
Lee,"  in  the  same  county,  presumed  the  same) ; 
1900,  Woolsey  v.  Williams,  128  id.  552,  61  Pac. 
670  ("William  Frederick  Williams"  ;  two  per- 
sons  presumed  the  same,  on  the  facts) ;  D.  C. : 
1893,  Scott  V,  Hyde,  21  D.  C.  531,  536  (grantee 
and  ancestor ;  John  Willis,  presumed  the  same, 
there  being  no  evidence  of  another  pereon) ; 
1902,  Crandall  v.  Lynch,  20  D.  G.  App.  74,  84 
(deeds) ;  Oa, :  Code  1895,  §  5178  ("  concordance 
of  name  alone"  is  some  evidence  of  identity) ; 
1883,  Mullery  V.  Hamilton,  71  Ga.  720  (identity 
of  a  legatee  said  to  have  survived  the  testatiix  ; 
sameness  of  name,  his  conversation  and  knowl- 
edge of  family  affairs,  etc.,  held  sufficient  under 
the  circumstances) ;  1890,  Swicard  v.  Hooks,  85 
id.  580,  11  S.  E.  863  (deed} ;  lU. :  1864,  Brown 
V.  Metz,  38  111.  339  (identity  of  name  of  grantor 
and  succeeding  grantee  ;  identity  of  person  pre- 
sumed) ;  1884,  Hencock  v.  Lubukee,  10^  id. 
641  (a  plaintiff  relying  on  a  title  established  in 
a  former  suit ;  identity  shown  bv  s  correspon- 
dence of  all  the  other  features  of  tne  suits  except 
that  the  name  of  the  plaintiff  was  "Lubeke" 
instead  of  "Lubukee");  Ind,:  1883,  Aultman 
V.  Timm,  93  Ind.  158  (identity  of  a  maker  of  a 
note  and  an  intestate  whose  property  the  de- 
fendants had  received  ;  corresponaence  of  name 
held  prima  facie  sufficient) ;  1896,  Mode  r. 
Beaslejr,  143  id.  306,  42  N.  E.  727  (the  pre- 
sumption not  held  to  apply  where  J.  S.  testified 
that  he  had  not  signed  a  petition  which  bore 
his  name,  but  two  or  three  thousand  in  all  had 
signed  and  they  wera  not  so  classified  as  to 
"reduce  the  probability  of  any  persons  of  the 
same  name  ") ;  la. :  1889,  Oilman  v.  Sheets,  78 
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general  rules  or  tendencies  seem  traceable;  except  that  where  the  two  persons 


la.  499,  502,  43  N.  W.  299  (identity  of  name  of 
grantee  and  next  grantor,  prima  facie  sofficient) ; 
Ky. :  1805,  Nicholas  v,  Lansdale,  latt.  Sel.  C. 
21  (to  show  the  identity  of  S.  N.,  a  plaintiff, 
said  to  be  dead,  the  fact  of  the  death  of  one 
S.  N.  who  had  sailed  from  Baltimore  and  died 
in  Bladiu;a8car,  was  held  insofficient) ;  1847, 
Cobb  o.  Haynes,  8  B.  Monr.  187,  188  (WillUm 
Haynes,  aefendant  and  surety  on  a  bond,  pre- 
sumed the  same  on  the  facts) ;  1820,  Gates  v, 
Loftus,  8  A.  K.  Blarsh.  202  (two  land-certificates 
in  the  same  name  ;  identity  presumed) ;  Mcus. : 
1862,  Webber  v.  Dam,  5  All.  398,  896  (magis- 
trate's surname  with  initials  of  the  first  names, 
sufficient);  1899,  United  States  N.  Bank  v. 
Venner,  172  Mass.  449,  52  N.  E.  548  (**  United 
States  Nationsl  Bank"  and  ''United  States 
National  Bank  of  New  York,  N.  Y.,"  suffi- 
ciently  shown  the  same) ;  1899,  Dolan  v.  M.  R. 
F.  Ufe  Ass'n,  173  id.  197,  58  N.  E.  398  (iden- 
tity of  name,  with  description  of  person,  prima 
facie  endence  of  identity  of  person) ;  Mich. : 
1881,  Campbell  o.  Wallace,  46  Mich.  820,  9 
N.  W.  432  (foreign  judgment ;  identity  of 
names  sufficient) ;  Minn. :  1888,  State  v.  San- 
nerud,  38  Minn.  229,  36  N.  W.  447  ("Bert 
Samrud'*  aud  "Bemt  Sannerud,"  in  a  liquor 
license,  sufficient  evidence  on  the  facts) ;  Mo.  : 
1833,  Birch  V.  R^rs,  3  Mo.  227  (assignment  of  a 
note  ;  "  Charles  K.  Rogers  "  and  **  C.  K.  Rogers," 
some  evidence  of  identity) ;  1853,  Floumoy  o. 
Warden,  17  id.  435,  441  (title-deeds  of  ''John 
Smith  "  ;  sameness  of  names  sufficient  to  go  to 
the  jury,  and  sufficient  to  create  a  presumption, 
temble,  if  no  evidence  is  opposed  ;  the  mere  fact 
that  there  is  another  person  of  the  same  name 
in  the  region  does  not  prevent  the  question 
from  going  to  the  jury) ;  1853,  Gitt  v,  Watson, 
18  id.  274,  276  (title-documents ;  sameness  of 
names  puts  on  the  opponent  the  duty  of  *'  show- 
ing" tnat  they  are  not  the  same) ;  1885,  Long 
r.  McDow,  87  id.  197,  202  (grantee  and  ancestor, 
"Ira  Nash"  and  **H.  San  Ari,"  presumed  the 
same  on  the  facts) ;  Nebr. :  1892,  Rupert  r. 
Penner,  85  Nebr.  587,  594,  53  N.  W.  598 
("Arch.  T.  Finn"  and  "Archibald  T.  Finn," 
in  a  deed,  presumed  the  same) ;  N.  H, :  1849, 
Jones  V.  Parker,  20  N.  H.  31  (action  on  a  con- 
tract ;  there  were  two  persons  of  the  name  of 
the  promisor;  the  correspondence  of  the  de- 
fendant's name,  and  other  circumstances,  held 
sufficient  to  "  put  the  burden  on  the  defendant " 
and  sustain  a  verdict  for  the  plaintiff) ;  1854, 
Mooers  o.  Bunker,  29  id.  420,  432  (title;  "a 
jury  is  not  at  liberty  to  presume  that  a  person 
of  even  so  peculiar  a  name  as  Timothy  Mooers 
is  the  same  person  as  a  man  of  the  same  name  ") ; 
New  Jersey :  1849,  West  v.  State,  22  N.  J.  L. 
212,  238  (whether  a  witness'  name  was  for^d ; 
testimony  that  the  "C.  S."  was  not  the  writing 
of  a  certain  C.  S.,  received,  its  weight  depending 
on  the  subsequent  evidence  of  identity) ;  1899, 
Qreen  v.  Heritage,  63  id.  455,  48  Atl.  698  G^dg- 
ment  debtors,  presumed  the  same) ;  New  York  : 
1816,  Jackson  v.  Gk>es,  13  John.  518  (land-patent 
to  "Peter  Scholtce,"  said  to  be  the  plaintiff's 


lessor;  the  sameness  of  name  taken  as  prtma> 
fade  evidence  of  identity  of  person,  semble; 
evidence  admitted  to  show  that  the  patent  wa» 
really  given  to  another  than  the  plamtiff  s  les- 
sor) ;  1825,  Jackson  o.  King,  5  Cow.  887  (land- 
patent  to  "William  Appel,"  said  to  be  the 
ancestor  of  the  plaintiflf^  lessor ;  per  Curiam  : 
"  I  have  never  Known  a  case  where  a  plaintiff 
having  the  name  of  a  patentee  or  grantee  was 
reqnirad  to  go  farther  than  the  production  of  hia 
deed  or  patent";  the  defendant  having  "the 
burthen  of  disproving"  identity  ;  eemble,  that  to 
show  the  existence  of  another  person  of  the  same 
name  would  lift  the  defendant  s  burden  of  going 
forward);  1828,  Jackson  o.  Cody,  9  id.  140» 
148  (Und-patentee  "William  Patterson"  and 
grantor  "William  Petterson,"  presumed  the 
same,  no  other  person  of  the  same  name  and 
description  being  shown  to  exist ;  so  also  for 
"John  Blanchara"  ;  but  an  intimation  is  made 
that  mere  identity  of  name  creates  a  presump- 
tion, which  stands  till  another  person  of  that 
name  is  shown  not  only  to  have  existed  but 
to  have  been  the  patentee) ;  1830,  Jackson  v» 
Christman,  4  Wend.  278,  283  (an  obligor  of  a 
bond  and  a  subscribing  witness,  of  the  same 
name,  not  presumed  identical) ;  1888,  Kimball 
V.  Davis,  19  id.  437,  442  ("Francis  Legge,'* 
patentee  and  grantor,  presumed  the  same); 
1839,  Cunningham  v.  Bank,  21  id.  561,  rnnbU 
(here  the  name  was  "S.  A.  Cunningham"  in 
New  York  City,  and  the  defendant  was  Samuel 
A.  Cunningham  of  that  place ;  the  lack  of  other 

S arsons  of  the  name  must  be  shown);  1840* 
rown  V.  Kimball,  25  id.  259  (same  as  Kimball 
V,  Davis,  aupra^  on  error  from  the  Supreme 
Court ;  judgment  reversed,  11  to  9,  apparently 
on  the  ground  that  while  the  sameness  of  name 
raises  a  presumption,  yet  suspicious  circum* 
stances  about  the  documents,  or  other  evidence, 
may  remove  the  presumption,  aud  that  in  this 
case  there  was  not  sufficient  evidence  of  identity 
to  sustain  the  burden  of  proof) ;  1858,  Hatcher 
V.  Rocheleau,  18  N.  Y.  87,  92  ("  Joeeph  Roche- 
leau,"  defendant  in  the  case  and  in  a  foreign 
judgment,  presumed  the  same  person,  in  we 
absence  of  evidence  of  two  such  persons) ;  Or.  : 
C.  C.  P.  1892,  §  776,  par.  25  (like  Cal.  C.  C.  P. 
§  1963,  par.  25) ;  Pa. :  1845,  Sailor  v.  Hertzogg, 
2  Pa.  St.  182  ("Jacob  SaUor,"  said  to  be  tibe 
defendant's  grantor ;  Gibson,  C.  J. :  "  Identity  of 
name  is  ordinarily,  but  not  always,  prima  facie 
evidence  of  personal  identity";  and  because 
of  the  lapse  of  time,  and  'in  spite  of  the  odd- 
ness  of  the  name,  he  required  "  some  preliminary 
evidence,  however  small,"  for  going  to  Uie  jurv) ; 
1854,  Balbec  v.  Donaldson,  2  Pa.  459  ("  Mrs. 
Eliza  Braceland,"  said  to  be  the  plaintiflTs 
mother-in-law  ;  case  given  to  the  jury  with 
additional  evidence,  and  no  rule  laid  down) ; 

1865,  Philadelphia  v.  Miller,  49  Pa.  St.  440, 
448  (evidence  for  the  identity  of  assessed  land) ; 

1866,  Burford  v,  McCue,  53  id.  427,  431  C'Pat- 
rick  O'Neil"  and  "R,  P.  O'NeU"  as  grantee 
and  grantor ;  the  identity  held  not  sufficiently 
evidenced  to  go  to  the  jury) ;  1867,  Lyman  v. 
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of  the  same  name  are  father  and  son,  the  name  is  commonly  presumed  to 
have  been  used  of  the  father.^ 

The  identity  of  objects  or  persons  from  clothes,  features,  marks,  and  the 
like,  may  become  the  subject  of  a  real  presumption,  though  rarely.  What 
is  usually  signified  is  either  that  the  evidence  is  on  the  whole  sufficient  to  go 
to  the  jury  (^ante,  §  2494),  or  that  specific  facts  are  admissible.* 

§  2530.  Continuity :  (I)  in  general  (Ownership,  PosseMdon,  Residenoe,  In- 
sanity, etc.).     It  is  often  said  that  when  a  person,  or  object,  or  relation,  or 


Philadelphia,  56  id.  488,  499,  608  (like  Phila- 
delphia V.  Miller) ;  1868,  Q\a»s  v.  Gilbert,  58 
id.  266,  290  (same  ;  the  question  how  uncertain 
a  description  must  be  to  avoid  an  assessment  is 
the  main  one  in  these  preceding  three  cases) ; 
1871,  McConeghy  v.  Kirk,  68  id.  200  (''John  J. 
Kirk"  as  indorser  of  a  note  to  ''J.  J.  Kirk" ; 
the  correspondence  held  prima  facie  evidence  of 
identity);  1871,  Brotherline  t7.  Hammond,  69 
id.  128,  138  (*' Daniel  Kladder"  and  '*Daniel 
Kritler  " ;  the  identity  not  sufficiently  evidenced 
to  go  to  the  jury) ;  1884,  Sitler  v.  Qehr,  105  id. 
577,  601  ("Conrad  Oehr,"  claimed  as  identical 
with  the  defendant's  ancestor  in  1739  ;  the  rule 
in  Sailor  v,  Hertzogg,  supra,  approved ;  here 
the  lapse  of  time  was  held  to  require  additional 
evidence  before  going  to  the  jury) ;  1895,  Mason 
F.  J.  Co.  V,  Paine,  166  id.  852,  31  Atl.  98  (one 
uttering  an  admission  must  be  identified) ;  22.  /. ; 
1852,  Kinney  v.  Flynn,  2  R.  1.  319  ("Bridget 
Flynn,"  said  to  be  the  defendant's  wife ;  mere 
sameness  of  name  not  sufficient  to  show  that 
the  person  was  unavailable  through  interest) ; 
1897,  Liscomb  v.  Eldredge,  20  id.  835,  38  Atl. 
1052  (''Harriet  Richmond  Eldredge,"  presumed 
identical  with  "  Harriet  R.  Eldre&e  ") ;  U,  S.  : 
1892,  Taussig's  Ez'rs  o.  Qlenn,  2  C.  C.  A.  814, 
51  Fed.  881  (identity  of  a  stock  subscriber) ; 
Vt :  1857,  Bogue  v,  Bigelow,  29  Vt.  179,  182 
("Aaron  I.  Boge,"  said  to  be  the  plaintiff's  an- 
cestor "  Aaron  Jordan  Bogue  "  ;  Redfield,  0.  J. : 
"  In  tracing  titles  ...  it  is  always  regarded  as 
frima  facie  evidence  of  identity,  while  in  cases 
involving  charges  of  crime  .  .  .  some  further 
proof  is  requir^ ") ;  1878,  Cross  v,  Martin,  46 
id.  14,  18  (grantee  and  grantor,  £.  G.,  but  liv- 
ing in  different  States  and  thirty  years  apart ; 
"  parties  in  successive  deeds  constituting  a  chain 
of  title,  of  the  same  name,  are  presumptively 
the  same  person ") ;  Va, :  1847,  Pollanl  v. 
Lively,  4  Gratt.  78,  76  ("Benjamin  Pollard," 
grantee  and  ancestor,  presumed  the  same ;  evi- 
dence of  the  existence  of  two  persons,  received 
in  rebuttal);  W,  Va. :  1897,  Sweetland  r. 
Porter,  43  W.  Va.  189,  27  8.  E.  352  ("John  S. 
Sweetland"  and  "J.  S.  Sweetland,"  presumed 
the  same) ;  fVis. :  1902,  Sandbere  v.  State,  118 
Wis.  578,  89  N.  W.  505  ("probably  neither  rule 
is  universal "). 

•  1849,  Stebbing  o.  Spicer,  8  C.  B.  827 
(promissoiy  note  payable  to  J.  H.,  and  indorsed 
by  J.  H.  to  the  plaintiff;  plea,  that  J.  H.  did 
not  indorse  it ;  ther»  were  two  persons,  father 
and  son,  of  that  name ;  the  indorsement  was 
by  the  son  ;  upon  the  question  whether  the  real 
payee  was  the  father  or  the  son,  held  that  the 


defendant  could  employ  the  presumption  that 
it  was  the  father,  and  the  plaintiff  had  the 
burden  of  giving  evidence  that  it  was  the  son, 
but  that  there  was  some  evidence  to  go  to  the 
jury  upon  that  point; ;  1878,  Graves  v.  Colwell, 
90  111.  612,  615  (ejectment  bv  one  claiming 
through  T.  C.  Sr.  against  one  claiming  through 
T.  C.  Jr.,  the  grantee  in  the  deed  being  de- 
scribed as  T.  C.  ;  held,  that  the  presumption 
gave  the  plaintiff  a  prima  facie  case,  that  the 
efendant  nad  removed  it  by  counter-evidence, 
and  that  the  case  was  properly  before  the  jury, 
but  in  their  doubt  the  legal  presumption  should 
prevail) ;  1838,  State  v,  Vittum,  9  N.  H.  519 
(indictment  for  adultery  with  L.  W. ;  the  father 
presumed).  Similarly,  the  following  rule  has 
Deen  declared :  1873,  Cross  t7.  Martm,  46  Vt. 
14,  18  (grantor  and  grantee  of  a  deed,  E.  G., 
and  E.  G.,  Jr.,  presumed  to  be  father  and  son). 
V  The  following  are  not  all  genuinely  rulings 
of  presumption:  1858,  R.  r.  Britton,  1  F.  &  F. 
854,  Watson,  B.  (highway  robbery ;  correspond- 
ence of  boot-impressions,  being  "the  main  evi^ 
dence,"  held  not  sufficient) ;  1853,  Campbell  v. 
State,  23  Ala.  44,  48,  68  (that  shoes  token  from 
the  feet  of  the  horse  ridden  by  the  defendant 
on  the  morning  of  the  killing  "seemed  to  fit  in 
every  particular"  the  tracks  near  the  place  of 
killing,  admitted) ;  1867,  Com.  v,  Bentley,  97 
Mass.  552  (identity  of  a  bottle  of  liquor  sent 
and  a  bottle  received  and  testified  to ;  similar- 
ity as  to  size,  wrappings,  seal,  label,  and  time 
of  sending,  held  sufficiently  shown  to  authenti- 
cate the  bottle  testified  to) ;  1876,  Com.  v. 
Tolliver,  119  id.  312,  316  (identity  of  bank 
bills  charged  as  stolen  ;  partial  correspondence 
with  bills  found  on  the  defendant,  held  suffi- 
cient to  go  to  the  jury) ;  1888,  Com.  r.  Nehis, 
135  id.  534  (in  authenticating  a  cipher-letter 
alleged  to  have  been  written  by  the  defendant, 
the  fact  that  his  cipher-key  fitted  it,  and  that 
it  contained  expressions  peculiar  to  the  defend- 
ant and  his  situation,  were  regarded  as  suffi- 
cient) ;  1889,  Com.  t7.  Finnerty,  148  id.  165,  19 
N.  £.  215  (authenticating  beer-bottles  found  in 
a  yard  as  the  defendant  s  ;  similarity  of  marks 
to  those  of  bottles  withiu  her  building,  and 
absence  of  liquor  in  adjacent  houses,  sufficient) ; 
1895,  People  v.  Cleveland,  107  Mich.  367,  65 
N.  W.  216  (the  condition  and  doings  of  one  of 
three  robbers,  of  whom  defendant  was  alleged  to 
be  one,  after  the  robbery,  admitted  as  a  means 
of  identifying  the  defendant). 

The  rules  of  admissibility  of  evidence  of 
Identity  have  been  already   considered   {anU, 
410-416). 
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state  of  things,  is  shown  to  have  existed  at  a  given  time,  its  continnance  is 
presumed  In  reality,  however,  a  genuine  rule  of  presumptimi  is  seldom 
found ;  the  rulings  usually  declare  merely  that  certain  facts  are  admissible,^ 
or  that  they  are  sufficient  evidence  for  the  jury's  finding  (^ante,  §  2494).' 

§  2531.  Bama:  (2)  Ufe  and  Deatb.  It  is  not  possible  to  say  that  there  is 
a  genuuie  presumption  of  life,  with  a  uniform  application.  The  state  of  the 
pleadings  will  show  whose  duty  it  is  to  prove  life  at  a  certain  time ;  and 
upon  his  showing  life  at  a  preceding  time,  the  Court  will  usually  leave  it  to 
the  jury  to  say  whether  he  has  proved  his  case,  but  may  sometimes  apply  a 
genuine  presumption,  shifting  the  duty  of  producing  evidence,  upon  the 
circumstances  of  the  particular  case.^ 


^  The  roliDp  pUinly  of  this  sort  are  pkced 
under  the  fuious  topics  of  Belevancy  (ante, 
|§  51-464). 

'  The  following  are  instances  onder  different 
subjects: 

Oumerahip  (compare  J  8S2,  anU):  1894, 
Brown  o.  Castellaw,  38  Fla.  204,  214,  14  So. 
S22  (title  by  tax-deed,  presumed  to  continue 
two  years  later) ;  1898,  (x»leman  &  Burden  0>. 
r.  Rice,  105  Oa.  163,  81  S.  E.  424  (title  Home- 
time  previous  to  a  judgment,  pntsumed  to  con- 
tinne) ;  1901,  State  v.  Dexter,  115  la.  678,  87 
N.  W.  417  (personalty;  ownership  not  pre- 
sumed at  an  earlier  time) ;  1893,  Lind  v.  Lmd, 
58  Minn.  48,  64  N.  W.  934  (ownership  of  land 
in  1874,  presumed  to  continue  to  death  in 
1888; ;  1898,  Chapman  v.  Taylor,  136  N.  Y. 
663,  32  N.  E.  1063  (ownership  of  bonds,  pre- 
sumed to  continue  from  1881). 

Possession  (compare  §  382,  ante) :  1898,  Hol- 
lingsworth  t7.  Walker,  98  Ala.  543,  18  So.  6 
(possession  of  land,  presumed  to  continue  dar- 
ing a  gap  of  two  years). 

Authority  (compare  §  877,  anU) :  1893, 
Hensel  v.  Maas,  94  Mich.  563,  568,  54  N.  W. 
881  (authority  as  agent  to  sell  land  six  months 
before,  presumed  to  continue). 

Insanity  (compare  §§  233, 1671,  ante) :  1895, 
People  0.  Schmitt,  106  Cal.  48,  39  Pac.  204 
(different  phrasings  cited) ;  1892,  Armstrong  o. 
State,  30  Fla.  170,  204,  11  So.  618  (permanent 
insanity,  presumed  to  continue) ;  1894,  Taylor 
r.  Pegram,  151  111.  106,  119,  37  N.  E.  837 
(similar) ;  1903,  Kirsher  v.  Kirsher,  120  la. 
837,  94  N.  W.  846 ;  1896,  Rodgers  v.  Rodgen, 
56  Kan.  483,  48  Pac.  779  (the  presumption  of 
insanity  from  an  adjudication  for  commitment 
in  1883,  held  overthrown  in  1886  by  the  other 
evidence);  1815,  Lessee  v.  Hoge,  1  Pet.  183 
(general  insanity,  presumed  to  continue). 

Residence  (compare  §§  89,  94,  377,  382, 
ante):  1893,  Botna  V.  8.  Bank  v.  Silver  C:. 
Bank,  87  la.  479.  64  N.  W.  472  (residence 
preMiimed  to  continue ;  here,  for  nine  days) ; 
1872,  Ripley  v.  Hebron,  60  Me.  379,  393  (in 
establishing  a  continuous  residence  of  a  pauper 
for  five  years,  as  legally  required,  an  interval  of 
some  weeks'  absence  appeared ;  held,  that  the 
burden  of  explaining  this  absence  remained  on 
the  party  alleging  the  settlement)  ;  1841,  Kil- 
burn  V.  Bennett,  8  Mete.  199  (assumpsit  for 


taxes ;  residence  before  the  assessment  date  being 
shown,  it  was  the  defendant's  duty  to  show  a 
removal  before  the  date  arrived) ;  1898,  Price 
V.  Price,  156  Pa.  617,  626,  27  AtL  291  (domictte 
presumed  to  continue  fifteen  years  till  death) ; 
1877,   KixfoM  v.   MUler,  49  Vt.  819  (plea  of 


Statute  of  Limitations ;  reply,  nou-reddence  of 
defendant ;  evidence  offered  of  non -residence  at 
the  time  of  origin  of  the  canse  of  action ;  the 
duty  held  to  uU  on  the  defendant  to  show 
cessation  of  non-residence). 

Sundry  instances  (compare  §  4Z7j€aUe) ;  1840, 
Scales  V.  Key,  11  A.  ft  E.  819,  822  (a  custom  of 
election  showh  to  exist  in  1689,  presumed  in 
law  to  continue,  there  being  no  evidence  to  the 
contrary) ;  Cal.  C.  C.  P.  1872,  §  1963,  par.  82 
(it  is  presumed  *'that  a  thing  once  proved  to 
exist  continues  as  long  as  is  usual  with  a  thing 
of  that  nature") ;  1863,  Murphy  v  Orr,  32  111. 
489  (a  decree  of  chancery  presnmed  to  continue 
in  force,  until  shown  to  be  overturned) ;  1898, 
McCraw  v.  McGrew,  171  Mass.  146,  50  !^.  £. 
526  (divorce ;  confirmed  habits  of  intoxication 
five  years  before,  presumed  to  continue) ;  1848, 
Mullen  r.  Pryor,  12  Mo.  307  (action  by  an 
indorsee  against  an  indorser,  alleging  insolvency 
of  the  maker  of  the  note ;  upon  a  showing  of 
insolvency  at  maturity,  the  presumption  of  con- 
tinnance applied). 

^  1802,  Wilson  v.  Hodges,  2  East  318  fdeath 
of  a  debtor  before  return  of  the  capias :  Ellen- 
borough,  L.  0.  J.,  said  that  **  where  the  issue  is 
upon  the  life  or  death  of  a  person  once  shown  to 
be  living,  the  proof  of  the  fact  lies  on  the  party 
who  asserts  the  death  ") ;  1869,  Phen^'s  Trusts, 
L.  R.  5  Ch.  D.  139  (whether  N.  P.  M.,  a  legatee, 
had  8urvive<l  the  testator,  F.  P.,  so  as  to  be  en- 
titled to  share  in  the  estate  ;  F.  P.  died  on  Jan. 
5,  1861,  and  N.  P.  M.  was  last  heanl  of  in  New 
York  on  June  16, 1860  ;  held  that  the  burden  of 
proving  N.  P.  M.'s  life  on  Jan.  5,  1861,  wss  on 
nis  representative,  and  was  here  not  sustained) ; 
1867,  Whiting  v.  Nicholl,  46  111.  280  (instruc- 
tive  case  ;  apparently  sanctioning  a  real  presump- 
tion) ;  1900,  Chicago  &  Alton  R.  Co.  v.  Eee«ran, 
185  id.  70,  56  N.  E.  1088  (deed  bv  E.,  of  June 
15, 1865,  under  power  of  attorney  irom  A.  dated 
April  3,  1860;  A.  presumed  to  nave  been  alive 
at  the  former  date) ;  1844,  Gilleland  v.  Martin, 
3  McLean,  490  (declaring  a  real  presumption 
u|>on  proof  of  life  within  seven  years). 
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But  there  is  a  genuine  presumption,  of  long  standing  and  of  universal  ac- 
ceptance, to  aid  proof  of  death.  It  is  generally  said  to  arise  from  the  fact 
of  the  person's  continuous  absence  from  home,  for  seven  years,  unheard  of 
by  the  persons  who  would  naturally  have  received  news  from  the  absentee. 
The  phrasings  diflTer,  however ;  sometimes  the  absence  is  stated  to  be  from 
the  jurisdiction ;  sometimes  the  element  of  non-receipt  of  news  is  not 
noticed ;  *^  moreover,  the  practice  is  not  uniform  in  defining  the  precise  point, 
or  combination  of  facts,  at  which  the  burden  of  producing  evidence  shifts  to 
the  opponent    But  the  general  presumption  is  unquestioned.^   The  rule  of  the 


*  As  in  some  of  the  statutes  infra. 

*  The  early  history  of  the  presumption  is 
given  in  Thayer's  Preliminary  Treatise,  SI  9. 
Bnglcmd:  1763,  Rowe  t7.  Hasland,  1  W.  B1.  404, 
Lord  Mansfield,  C.  J.  (ejectment ;  to  prove  a 
branch  of  a  family  to  be  extinct,  evidence  was 
received,  as  to  a  person  aUve  sixty  years  before, 
that  he  "  has  not  oeen  heard  of  for  many  years  "  ; 
which  would  be  sufficient  ''to  put  the  opposite 
party  upon  proof  that  he  still  exists  ") ;  1802, 
£lailey  v.  Hammond,  7  Yes.  Jr.  590  (bequest  of 
money  on  the  death  of  a  brother,  who  nad  not 
been  heai-d  of  for  twenty  years ;  bequost  paid 
over) ;  1805,  Doe  v.  Jesson,  6  East  80,  84  (eject- 
ment ;  the  plaintifiTs  lessor  claimed  under  a  de- 
ceased brother ;  she  was  required  bv  law  to  enter 
within  ten  years  of  his  deatn  and  the  removal  of 
her  disability  ;  he  was  last  heard  from  in  1778  ; 
the  presumption  of  death  applied  in  1785  ;  her 
disability  ceased  in  1792  ;  tnus  an  ejectment  in 
1804  was  too  late;  but  it  was  apparently  not 
held  necessary  for  the  jury  to  apply  the  pre- 
sumption ;  the  case  at  most  decides  that  the 
burden  of  conviction,  not  the  duty  of  ^oing  for- 
ward, was  on  the  lessor ;  there  was  "  fair  ground 
for  the  jury  to  presume  "  death  after  seven  years 
from  being  last  heard  of,  in  the  absence  of  later 
evidence  of  life) ;  1821,  Doe  v.  Deakin,  4  B.  & 
Aid.  433  (ejectment ;  T.,  bom  in  1769,  had  been 
absent  from  his  relatives  from  1787  to  1804, 
when  he  returned  and  shortly  departed  again ; 
since  then  he  had  not  been  seen  in  the  neighbor- 
hood ;  the  jury  were  told  that  this  was  ** prima 
facie  evidence  from  which  they  might  presume 
T.'s  death";  the  defendant  contended  "that 
this  was  not  even  prima  facie  evidence  "  ;  per 
Curiam:  "  The  evidence  unanswered  was  suffi- 
cient to  found  a  presumption  of  T.'s  death," 
approving  the  seven-year  presumption  laid  down 
in  Doe  v.  Jesson) ;  1844,  Watson  v.  England, 
14  Sim.  28  (a  young  person  abroad,  not  pre- 
sumed dead  after  seven  years) ;  1844,  Dowley  v. 
Win  field,  ib.  277  (presumption  in  a  similar  case, 
apparently  enforced) ;  1877,  Prudential  Assur- 
ance Co.  V.  Edmonds,  L.  R.  2  App.  Cas.  487 
(presumption  applied  ;  the  element  as  to  *'  not 
being  heard  from,"  examined). 

United  States:  Ark.  Stats.  1894,  §  2903  (ab- 
sence "  for  five  years  successively  "  raises  a  pre- 
sumption) ;  Cal.  C.  C.  P.  1872,  §  1968,  par.  26 
(it  is  presumed  "  that  a  person  not  heard  from 
in  seven  years  is  dead") ;  1897,  Posey  i>.  Han- 
son, 10  D.  C.  App.  497,  506;  Del.  Rev.  St 
1893,  c.  82,  §  6  (on  absence  from  the  State  "  for 


seven  years  together,  and  no  evident  proof  be 
made  of  his  life  in  any  inquest,"  **  he  shall  be 
accounted  dead") ;  1898,  Watson  v.  Adams,  103 
Ga.  738,  80  S.  E.  574  ;  1867,  Whiting  r.  Kicholl, 
46  111.  230  (dower) ;  1897,  Hitz  v,  Algreen,  170 
id.  60,  48  N.  K  1068  (mere  absence  is  not  suffi- 
cient ;  diligent  inquiry  at  the  last  place  of  resi- 
dence and  among  those  likely  to  hear  from  him 
18  necesftary);  1897,  Sherrod  r.  Ewell,  104  la.  253, 
73  N.  W.  498;  Ky.  Stats.  1899,  §  1639  (the 
fact  of  a  resident's  leavinic  the  State  and  not 
returning  for  seven  successive  years,  raises  a  pre- 
sumption of  death ;  compare  id.  §  1609) ;  1900, 
Mutual  B.  L.  I.  Co.  v,  Martin,  108  Ky.  11,  55 
S.  W.  694  (the  seven  years  dates  from  the  last 
hearing  from  the  person) ;  1831,  King  v.  Fowler, 
11  Pick.  802  (writ  of  right,  one  claiming  under 
S.  K.  produced  deeds  from  one  of  the  six  chil- 
dren of  S.  K.,  and  offered  evidence  that  the 
other  five  had  not  been  heard  of  for  over  seventy 
years  ;  the  jury  were  instructed  that  the  plain- 
tiff was  ''entitled  to  recover"  ;  held,  that  "the 
legal  result  was  such  as  the  jur^  have  found," 
"especially  as  there  was  no  evidence  to  rebut 
that  evidence,"  on  the  part  of  the  defendant) ; 
1840,  Loring  v,  Steineman,  1  Mete.  204,  211 
(administration  of  an  estate);  1881,  Bowditch 
V,  Jordan,  131  Mass.  321  (a  plaintiff  proving 
title  through  D. ;  evidence  that  D.  sailed  for 
foreign  parts  in  1840,  and  nothing  had  since 
been  heard  of  the  vessel,  *  Justified  and  required 
the  inference  of  her  death  ) ;  Miss.  An  not.  Code 
1892,  §  1737 ;  1896,  Manley  v,  Patterson,  73 
Miss.  417,  19  So.  236  (nile  held  not  to  apply  to 
children  of  seven  years  and  under  who  were 
under  the  control  of  adults  and  hsd  not  volition 
as  to  their  movements) ;  Mo.  Rev.  St.  1899, 
§§  265,  3144 ;  N.  Y.  0.  C.  P.  1877,  §  841  (re- 
maining without  the  United  States,  or  absenting 
himself  anywhere,  for  seven  years  together,  is 
sufficient) ;  N.  D.  Rev.  C.  1895,  §  5701  ;  1897, 
Francis  v.  Francis,  180  Pa.  644,  37  Atl.  120 
(W.  had  gone  to  live  in  a  colony  in  Patagonia, 
and  was  there  heard  from  in  1876,  but  not  since  ; 
held,  that  no  absence  from  his  last  known  domi- 
cile was  shown,  and  thus  a  party  claiming  that 
his  wife  in  Pennsylvania  in  1884  was  single,  at 
the  time  of  making  a  will,  had  raised  no  pre- 
sumption) ;  S.  D.  Stats.  1899,  §  6543  ;  1903, 
Ijatham  v.  Tombs,  —  Tex.  Civ.  App.  —  ,  7ft 
S.  W.  1060  (absence  of  news  is  essential) ;  1894, 
Scott  V.  McNeal,  154  U.  S.  34,  41  (here  the  pre- 
sumption was  not  allowed  to  prevent  the  over- 
throw of  a  probate  decree  based  on  it,  where  the 
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presumption,  however,  extends  merely  to  the  fact  of  death  from  and  after  the 
end  of  the  period ;  it  is  not  understood  to  specify  anything  further,  —  for 
example,  the  time  of  death  within  that  period,^  or  the  celibate  or  childless 
condition  of  the  person  at  the  time.** 

On  similar  considerations  of  experience,  the  loss  of  a  ship,  in  insurance 
cases  or  the  like,  may  become  the  subject  of  a  presumption  or  a.  prima  facte 
ruling,  after  a  long  absence  from  port  without  news.*  Moreover,  there  is  a 
distinct  presumption  of  death  from  lapse  of  lifetime,  —  not  reducible  to  a 
fixed  period,  but  exempt  from  any  requirement  as  to  absence  from  home  or 
lack  of  newsJ 


supposed  deceased  afterwards  returned  alive) ; 
1902,  Fidelity  Mutual  L.  Ass'n  v.  Mettler,  185 
id.  308,  22  Sup.  662  ;  Va.  Code  1887,  §  3373  (the 
depai'ture  from  the  State  and  failure  to  return 
within  seven  successive  years,  by  a  person  resid- 
ing in  the  State,  raises  a  presumption  of  death) ; 
W.  Va.  Code  1891,  c.  130,  §44  (like  the  Virginia 
statute) ;  1898,  Boggs  v.  Harper,  46  W.  Va. 
654,  31  S.  E.  943 ;  1900,  Wisconsin  Trust  Co. 
V.  Wisconsin  M.  k  F.  I.  Co.  Bank,  105  Wis. 
464,  81  N.  W.  642. 

«  1837,  Nepean  v.  Knight,  2  M.  &  W.  894 
(ejectment,  for  property  held  by  long  adverse 
possession,  the  plaintiff  claiming  under  M.  K.  ; 
the  question  beiug  whether  the  plaintilFs  lessor 
had  begun  the  action,  under  St.  3  &  4  W.  IV, 
c.  27,  within  twenty  years  since  his  right  accrued, 
i.  6.  since  the  death  of  M.  R. ,  it  was  held  that 
the  plaintiff  had  the  burdeu  of  evidencing  this  ; 
M.  K.  having  ^one  to  America  in  1806  or  1807, 
and  being  last  heard  from  by  a  letter  received  in 
May,  1807,  and  the  suit  having  been  begun  on 
Jan.  18,  1834,  less  than  seventeen  years  later,  it 
was  held  that  there  was  no  presumption  that 
M.  K.  died  not  before  the  end  of  the  seven  years, 
or  died  at  any  specihc  time  ;  and  that  the  plain- 
tiff's burden  had  there foi*e  not  been  sustained) ; 

1880,  Corbishley's  Trusts,  L.  R.  14  Ch.  D.  846  ; 
1902,  Jie  Benjamin,  1  Ch.  723  ;  1848,  Doe  v. 
Strong,  4  U.  C.  Q.  B.  510,  518,  8  id.  291  (good 
opinions) ;  1897,  Schaub  v.  Griffin,  84  Md.  557, 
36  Atl.  443  (projjerty  went  by  S.'s  will  in  re- 
mainder to  his  four  children  ;  one  of  them  C, 
married  K.,  and  had  a  son,  who  disappeared  in 

1881,  C.  dying  in  1888  ;  C.'s  administrator  was 
sued  by  the  other  three  children  for  her  share, 
their  inheritance  depending  on  whether  her  son 
predeceased  her  ;  held,  that  the  burden  of  show- 
ing his  predecease  rested  on  the  plaintiffs,  a 
part  of  whose  case  it  was  ;  that  the  seven  years' 
presumption  ha<inot  liegun  to  operate  ;  and  that, 
thus  tliL're  was  no  aid  to  be  had  from  it  in  de- 
termining that  the  son  had  died  at  any  y>articu- 
lur  time,  so  that  the  duty  of  producing  evidence 
of  survival  <lid  not  shift  to  the  defendant) ;  1878, 
Davie  v.  Briggs,  97  U.  S.  628,  634  (leading  opin- 
ion, by  Harlan,  J.). 

So,  also,  in  an  action  for  death  by  ivronqful 
act,  the  burden  of  showing  the  death  to  have 
been  within  the  statutory  period  in  said  to  be  on 
the  claimant  :  1903,  Poff  r.  N.  E.  Tel.  &  Teleg. 
Co.,  —  N.  H.  —  ,  55  Atl.  891. 

»  1812,  Doe  V.  Griffin,  15  East  293  (eject- 


ment ;  the  plaintiff's  lessor,  whd  claimed  throngh 
the  same  collateral  ancestor  as  the  defendant, 
was  held  to  have  the  burden  of  proving  that  the 
ancestor  had  died  without  issue,  but  was  held  to 
have  placed  upon  the  defendant  the  duty  of 
going  forward  by  evidence  that  the  ancestor  had 
never  been  heard  of  as  married)  ;  1897,  Still  v. 
Hutto,  48  S.  C.  415,  26  S.  £.  713  (no  presump- 
tion that  a  man,  unmarried  when  last  hrard  from, 
died  childless). 

•  1777,  Green  v.  Brown,  2  Str.  1199  (insur- 
ance ;  a  ship  sailing  to  America  in   1739  had 
never  been  heard  from  ;  the  defendant  objected 
*'  that  as  captures  and  seizures  were  excepted  " 
from  the  policy,  "it  lay  upon  the  assured  to 
prove  the  loss  happened  in  the  particular  man- 
ner declared  on,"  i.  e.  by  foundering ;  but  **  the 
Chief  Justice  said  it  would  be  unreasonable  to 
expect  certain  evidence  of  such  a  loss,"  and  left 
it  to  the  jury)  ;    1809,  Twemlowe  v.  Oswin,  2 
Camp.  S.*)  (insurance  ;  a  ship  sailing  from  Liver- 
pool April  14,  1807,  to  the  Gulf  of  St  Lawrence 
and  thence  to  Hayti ;  evidence  that  she  had  not 
been  heard  from  up  to  March  1,  1809,  was  ad- 
mitted, but  held  not  sufficient)  ;  1815,  AVatson 
V.  King,  1  Stark.  121  (trover ;  a  ship  carrying 
M.,  one  of  the  owners,  last  seen  in  a  hunicane 
on  March  7,  1814,  ne-ar  Jamaica,  sailing  from 
England ;  .several  others  of  the  fleet  foundered, 
and  this  one  had  never  been  heard  from  up  to 
Dec.  14,  1815  ;  Ellen  borough,  L.  C.  J.,  told  the 
jury  *Mt  might  be  assumed  that  at  that  time  M. 
was  dead  ;  but  that  it  was  for  their  consideration 
whether  he  was  dead  on  the  8th  of  June,  1814," 
when  his  share  of  the  ship  was  sold) ;  1816, 
Houstman  v.  Thornton,  Holt  N,  P.  242  (insur- 
ance ;  a  ship  leaving  Havana  in  August,  1815, 
bound  to  Holland  or  Flanders  ;  up  to  Elaster, 

1816,  she  had  not  been  heard  from  ;  Gibbs,  C.  J., 
**  There  is  no  fixed  rule  of  law  upon  this  subject  "  ; 
and  he  left  the  case  to  the  jury,  expressing  an 
opinion  that  the  ship  was  lost) ;  1826,  Koster  v. 
Reed,  6  B.  &  C.  19  (insurance ;  a  ship  sailing 
from  Leghorn  to  Lisbon  in  April,  1821  ;  evidence 
that  she  never  arrived  ;  held,  that  the  fact  that 
she  had  been  rumored  of  as  foundered  was  equiv- 
aleiit  to  "never  having  been  heard  of," and  that 
in  any  case  there  was  sufficient  evidence  to  go  to 
the  jury). 

^  1901,  Young  V.  Shulenberg,  165  N.  Y.  385, 
59  N.  E.  135  (a  i)erson  acknowledging  a  deed  in 

1817,  presumed  aead). 

lu  evidencing  the  lack  of  news,  under  the 
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§  2532.  Same :  SnrvlvorBhip.  Where  two  or  more  persons  have  perished 
in  the  same  calamity,  there  is  no  presumption  of  law  that  either  survived 
the  other,  or  that  all  perished  at  the  same  time.^  The  burden  of  proving 
that  one  survived  another  will  commonly  be  on  any  claimant  for  whom 
that  fact  is  essential  to  his  own  chain  of  title.  ^  If  there  is  evidence,  from 
the  age,  sex,  or  physical  condition  of  the  persons  who  perished,  or  from  the 
nature  of  the  accident  and  the  manner  of  death  of  the  parties,  which  tends 
to  show  that  some  one  did  in  fact  survive  the  others,  the  whole  question  is 
one  of  fact,  to  be  decided  in  each  case  by  the  jury,  according  to  the  inci- 
dence of  the  first  burden  of  proof  (ante,  §  2485) ;  but  without  any  rule  of 
presumption. 

But  in  escaping  the  artificial  rules  prescribed  by  the  Continental  law,  and 
by  a  few  of  our  own  Codes,^  our  Courts  have  left  many  difficulties  unsolved, 
and  have  created  new  artificialities  capable  of  doing  inordinate  violence  to  a 
testator's  intentions.  For  example,  the  supposed  logic  which  has  sometimes 
permitted  the  identical  devisee  of  two  co-perishing  testators  to  be,  after  all, 
judicially  deprived  of  the  estate  is  as  unnecessary  in  legal  principle  as  it  is 
shocking  to  good  sense ;  ^  and  a  fairer  solution  for  this  frequent  problem  is 
a  present  desideratum  in  the  law.^ 

§  2533.  Seaworthinesa.  In  actions  on  insurance  policies,  the  insurer  will 
usually  have  the  first  burden  of  proof  (ante,  §  2485)  of  the  unseaworthiness 
of  the  vessel,  though  the  circumstances  of  the  loss  may  afford  prima  facie 
evidence  (ante,  §  2494),  or  even  raise  a  presumption,  of  the  fact  of  unsea- 
worthiness.^ Yet  there  may  be  issues  in  which  the  vessel-owner  will  have 
the  first  burden  of  proof  of  seaworthiness.^ 


above  rales,  the  use  of  romors  or  reportn,  or  their 
abnence,  is  not  a  yiolation  of  the  Hearsay  rule  : 
1858,  State  v.  Wentworih,  37  N.  H.  217  (the 
fact  that  ou  inquiry  no  one  in  a  certain  neigbor- 
hood  knew  of  a  man  whose  existence  was  mate- 
rial) ;  and  cases  cited  arUe,  §  1789  ;  the  donbt 
expressed  in  Nehring  v.  McMurrian,  1900,  94 
Tex.  45,  67  S.  W.  943,  was  unnecessary. 

^  1860,  Wing  V.  Angrave,  8  H.  L.  C.  183  ; 
1866,  Hartshome  v.  Wilkins,  6  N.  Sc.  276  ; 
1902,  Middeke  v.  Balder,  198  III.  590,  64  N.  E. 
1002  (collecting  cases) ;  1897,  Schaub  v.  Griffin, 
84  Md.  557,  36  Atl.  443;  1878,  Newell  v. 
Nichols,  75  N.  Y.  78  ;  1897,  Re  WUbor,  20  R.  I. 
126,  37  Atl.  634,  51  L.  R.  A.  863 ;  1903,  Young 
Women's  Christian  Home  v.  French,  187  U.  8. 
401,  23  Sup.  184. 

*  The  various  classes  of  cases,  and  the  special 
modifications  of  principle,  have  been  elaborately 
treated  by  Professor  C.  B.  Whittier,  in  an  article 
which  makes  further  examination  of  them  here 
unnecessary  :  **  Problems  of  Survivorship,"  1904, 
Green  Bag,  XVI,  237  ;  the  precedents  are  there 
fully  collected. 

*  E,  g.,  Cal.  C.  C.  P.  1872,  §  1968,  par. 
40. 

*  As  in  Wing  v.  Angrave  and  Newell  r. 
Nichols,  supra.  The  decision  in  Young  Women's 
Christian  Home  v.   French,  supra,  is  a  com- 


mendable instance  of  a  refusal  to  accept  such 
a  result. 

^  In  view  of  these  sinister  possibilities  of  judi- 
cial decision,  and  of  the  contingencies  created  by 
the  transmarine  voyage  annually  taken  bv  thou- 
sands of  families,  it  may  be  suggested  that  the 
only  safe  form  of  will,  for  a  married  pair  having 
identical  testamentary  'wi<ihes,  must  consist  in  a 
devise  to  a  trustee,  in  tnist,  first,  to  accumulate 
the  income  for  six  months,  next,  to  transfer  the 
estate  to  the  wife  (or  husband)  if  liviTig  at  the 
expiration  of  the  six  months,  and  next,  if  not 
then  appearing  to  be  living,  to  the  desired  sec- 
ondary aevisees. 

^  1878,  Pickup  V.  Thames  Ins.  Co.,  L.  R.  3 
Q.  B.  D.  594  (insurance  policy  ;  a  direction  to 
the  jury  that  a  speedy  return  to  port  would  shift 
the  burden  of  proof  by  raising  a  presumption, 
held  improper;  "as  a  matter  of  reasoning  and 
inference  "  only,  the  jury  might  so  conclude) ; 
1900,  Allan  v.  Morrison,  App.  Cas.  362 ;  1893, 
Broadnax  v.  R.  Co.,  157  Pa.  140,  150,  27  Atl.  412 
(the  burden  of  persuasion  is  on  the  party  affirm- 
ing unseaworthiness  ;  speedy  return  to  port,  etc., 
raises  a  presumption  thereof). 

•  1894,  The  Edwin  I.  Morrison,  153  U.  S. 
199,  210,  14  Sup.  823  (action  for  goods  lost,  on 
a  waiTanty  of  seaworthiness ;  the  burden  is  on 
the  owner  to  prove  seaworthiness). 
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§  2534  Hagnlarfty :  (1)  Pcifomiaiioe  of  Oflcial  Duty  and  Rasulaiitj  of 
Proo664iii«B.  The  general  experience  that  a  role  of  official  duty,  or  a  require* 
ment  of  l^al  conditions,  is  fulfilled  by  those  upon  whom  it  is  incumbent 
has  given  rise  occasionally  to  a  presumption  of  due  performance.  This  pre- 
sumption is  more  often  mentioned  than  enforced ;  and  its  scope  as  a  real 
presumption  is  indefinite  and  hardly  capable  of  reduction  to  rules.  It  may 
be  said  that  most  of  the  instances  of  its  application  are  found  attended  by 
several  conditions ;  first,  that  the  matter  is  more  or  less  in  the  past»  and  in- 
capable of  easily  procured  evidence ;  secondly,  that  it  involves  a  mere  for- 
mality, or  detail  of  required  procedure,  in  the  routine  of  a  litigation  or  of  a 
public  officer's  action ;  next,  that  it  involves  to  some  extent  the  security  of 
apparently  vested  rights,  so  that  the  presumption  will  serve  to  prevent  an 
unwholesome  uncertainty ;-  and,  finally,  that  the  circumstances  of  the  par- 
ticular case  add  some  element  of  probability.^ 

The  same  principle  has  sometimes  been  extended  to  acts  which  ought  to 
have  been  done  by  a  private  person  in  the  course  of  business;*  but  this 
seems  unlikely  to  be  common.  Furthermore,  it  has  been  often  extended  to 
include  the  truth  of  an  official  certijicate  or  other  assertion ; '  but  although 


^  The  following  are  illostrations  :  Cal.  C.  C. 
P.  1872,  §  1963,  par.  15  ;  1898,  AmericaD  M.  Co. 
9.  Hill,  92  6a.  297,  18  S.  K  425  (a  verdict  as 
the  foundation  of  a  jadgment»  the  minates  being 
lost ;  regularity  presumed) ;  1840,  Eyman  v. 
People,  6  IIL  4,  8  (use  and  recognition  of  a  high- 
way ;  presumed  duly  laid  out)  ;  1840,  Nealy  v. 
Brown,  ib.  10,  13  (same) ;  1875,  Goldie  v. 
McDonald,  78  id.  605,  607  (defendant's  residence 
in  the  county,  as  affecting  service  of  process,  pre- 
sumed) ;  1827,  Hathaway  v.  Chirk,  5  Pick.  490 
(notice  of  i|djudication  of  insanity,  not  presumed, 
the  record  of  it  being  lacking  and  the  papers  ap- 
parently entire) ;  1893,  State  v.  Lord,  118  Mo.  1, 
23  S.  W.  764  (regularity  of  an  indictment,  pre- 
sumed);  1894,  State  u.  Hoyt,  123  id.  848,  355, 
27  S.  W.  382  (correctness  of  a  tax-bill,  presumed); 
1895,  State  v.  David,  131  id.  380,  33  S.  W.  28 
(coroner's  mode  of  taking  a  deposition  ;  regularity 
presumed) ;  1896,  Green  u.  Barker,  47  Nebr.  934, 
66  N.  W.  1632  (chairman  of  a  city  board  of 
truAtees  ;  his  duty  as  to  matters  preceding  a  con- 
veyance, presumed  done);  1826,  Bishop  v.  Cone, 
3  N.  H.  513,  516  (legality  of  a  town  meeting,  pre- 
sumed) ;  1895,  Fisher  v.  Kaufman,  170  Pa.  444, 
33  Atl.  137  (correctness  of  an  old  survey  in  a 
land-office,  presumed) ;  1895,  Altoona  v.  Bow- 
man, 171  id.  307,  33  Atl.  187  (a  requirement 
that  municipal  ordinances  sliall  not  be  passed  to 
enactment  on  the  day  of  introduction  or  report- 
ing ;  regularity  not  presumed)  ;  1896,  Harkrader 
V.  Carroll.  76  Fed.  474  (proceedings  of  the  land- 
office  in  issuing  a  patent,  presumed) ;  1901,  New 
River  Mineral  Co.  v.  Roanoke  C.  &  C.  Co., 
49  C.  C.  A.  78,  110  Fed.  343  (that  an  undated 
8he riff's  return  was  made  within  the  due  period, 
preHumed). 

The  regularity  of  a  tax4ifle  has  been  a  fre- 
quent field  of  controversy  under  this  presump- 
tion, depending  more  or  less  on  the  requirements 


of  the  local  sttatnte :  1894,  Clarke  o.  Mead,  102 
Cal.  517,  519,  36  Pac.  862  (tax-deed  ;  presump- 
tion made  by  statutes  of  regularity  oi  steps  in 
prior  proceeding) ;  1826,  Waldion  o.  TntUe,  8^ 
N.  H.  340,  844  (''Yeir  few  of  those  sales  have 
been  found  to  be  legal ;  the  presomption  is  in 
fact  against  their  validity ;  ...  in  all  cases 
enough  of  the  proceedings  should  be  shown  to 
render  it  not  improbable  that  the  proceedings 
may  have  been  regular,"  and  this,  with  posses- 
sion, may  suffice) ;  1889,  Blackwell,  Tax  Titles* 
5th  ed.,  §§  1098,  1140. 

<  1802,  Ellenborough,  L.  C.  J.,  in  Willianv 
V.  E.  I.  Co.,  3  East  199  ("  Where  any  act  is  re- 
quired to  be  done  on  the  one  part,  so  that  the 
party  neglecting  it  would  be  guilty  of  a  criminal 
neglect  of  duty  in  not  having  done  it,  the  law 
presumes  the  affirmative,  and  throws  the  burthen 
of  proving  the  contrary  —  that  is,  in  such  case, 
of  proving  a  negative  —  on  the  other  side  "  ; 
here,  in  an  action  by  a  ship-owner  against  a 
charterer  for  placing  an  explosive  on  board  with* 
out  notice,  the  buraen  was  placed  on  the  plain- 
tiff to  show  the  defendant's  failure  to  give  notice). 

S  1885,  Patterson  p.  Collier,  75  (k.  419,  428 
(an  executive  certificate  that  a  person  is  not  jus- 
tice of  the  peace  is  "  conclusive,"  "  without  re- 
butting evidence ")  ;  1898,  Peyton  r.  Morgan 
Park,  172  III.  102,  49  N.  E.  1002  (the  commis- 
sioners' certificate  of  benefit  under  Rev.  St.  1 874, 
c.  24,  §  147,  raises  a  presumption) ;  1896, 
Albany  Co.  S.  Bank  v.  McCarty,  149  N.  Y.  71, 
43  N.  E.  427  (a  certificate  of  acknowledgment 
creates  a  presumption,  under  C.  C.  P.  §  935, 
when  nothing  more  is  offered,  of  the  truth  of  the 
facts  stated  ;  when  disputed  by  evidence,  the 
jury  is  to  decide  ;  here  the  question  was  whether 
the  deeds  were  in  fact  signed  or  executed ;  the 
opinion  collects  the  cases) ;  1898,  Rogers  v.  Pell, 
154  id.  518,  49  N.  K  75  (a  certificate  of  acknowV 
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this  consideration  serves  in  part  to  justify  for  such  statements  the  excep- 
tion to  the  Hearsay  rule  (ante,  §  1630),  it  is  only  occasionally  (as  in  a  cer- 
tificate of  acknowledgment)  that  the  force  of  a  real  presumption  can  be 
expected. 

§  2535.  Same  :  (2)  Appointment  and  Authority  of  Offloem ;  Incorporation. 
There  is  a  rule  of  substantive  law  that  for  some  legal  purposes  a  de  facto  in- 
cumbency of  a  public  office  suffices ;  the  de  jure  appointment  would  then  not 
be  in  issue.  But  supposing  that  it  is,  the  rule  of  evidence,  requiring  produc- 
tion of  documentary  originals  (ante,  §  1178),  would  call  for  the  original  docu- 
ment of  appointment ;  unless,  under  that  rule,  an  exception  can  be  found  for 
them.  Such  an  exception,  for  reasons  already  noticed  (ante,  §  1228),  is  recog- 
nized for  many  classes  of  cases.^ 

Assuming,  then,  that  the  dejure  incumbency  of  office  by  a  particular  per- 
son is  to  be  shown,  and  that  the  document  of  appointment  need  not  be  pro- 
duced, there  may  then  come  into  play  a  well  recognized  presumption  of 
incumbency,  based  on  the  person's  prior  notorious  action  as  such  officer.  In 
strictness,  there  are  here  two  elements,  the  course  of  action  ai^d  its  noto« 
riety  ;^  but  the  former  alone  is  commonly  mentioned.  For  public  officers,  the 
scope  of  the  presumption  depends  more  or  less  on  the  issue  of  substantive 
law  involved,  because  other  evidence  may  be  demanded  where  the  title  to  the 
office  is  the  essence  of  the  controversy ;  moreover,  the  rule  of  the  sufficiency  in 
substantive  law  of  a  de  facto  incumbency  (above  noted)  tends  to  be  confused 
with  the  present  evidential  rule  of  presumption.'    Occasionally  the  rule  is 


edgment,  on  the  fact  of  its  venue,  goes  to  the 
jury  *' against  evidence  in  rebuttal,  whatever  it 
may  be  '^) ;  1908,  Pine  Tree  L.  Co.  v.  Fargo,  — 
N.  D.  —  ,  96  N.  W;.  367  (a  city  treasurer's 
credit  of  asse&sment-receipts,  presumed  correct). 

Compare  the  cases  cited  ante,  §§  1347-1344 
(conclusive  docmmeuts)  and  §§1630-1684  (admis- 
sibility of  official  documents),  where  the  statutes 
often  declare  such  a  rule  for  those  documents. 

^  1789,  R.  i;.  Gordon,  2  Leach  3d  ed.  581 
(murder  of  a  constable  ;  production  of  the  ap- 
pointment not  needed) ;  1805,  Eirwan  v.  Cock- 
Dum,  5  Esp.  233  (appointment  in  the  army ;  the 
commission  itself  should  be  produced) ;  1888, 
James  v.  State,  41  Ark.  451,  453  (road-overseer ; 
production  not  required) ;  1881,  Hall  v.  Bishop, 
78  Ind.  370,  872  (deputy  auditor  and  assessor ; 
production  not  required) ;  1899,  State  v.  Ras- 
kins, 109  la.  666,  80  N.  W.  1063  (production 
not  required). 

*  The  latter  is  nearly  the  same  as  using  a 
reptUation  of  appointment  {anUj  §  1626) ;  the 
former  rests  on  a  principle  of  Relevancy  {ante, 
§  272). 

*  Examples  are  as  follows :  England :  1791, 
Berryman  v.  Wise,  4  T.  R.  366  (action  of  slander 
by  an  attorney) ;  1796,  Cross  v.  Kaye,  6  id.  663 
(attorney  as  defendant) ;  1826,  Pearce  v.  Whale, 
5  B.  &  C.  38  (attorney  suing  for  services)  ;  1833, 
Butler  V.  Ford,  1  Cr.  &  M.  662,  669  (police  offi- 
cers) ;  1836,  Cannell  v,  Curtis,  2  Bing.  N.  C.  228 
(assistant  overseer  of  a  parish) ;  1836,  M'Gahey 
V.  AUstou,  2    M.   4  W.   206    (vestry-clerk's 


action  on  a  bond) ;  1845,  Doe  v.  Young,  8  Q.  6. 
63  (commissioners  of  land-tax ;  Coleridge,  J.  : 
'*  It  is  an  admitted  point  that  acting  in  an  office 
is  proof  of  being  officer.  .  .  .  The  inference  may 
be  carried  upwards  as  well  as  downwards "  ; 
L.  C.  J. :  '*  If  it  was  within  a  reasonable  time  of 
the  act  done,  that  is  sufficient ") ;  1846,  Doe  v, 
Barnes,  ib.  1087,  1042  (church-wardens  and 
overseers  of  a  parish  ;  Patteson,  J. :  "  The  fact 
[of  acting]  does  not  of  itself  prove  any  title,  but 
only  that  the  person  fills  the  office  "  ;  but  Den- 
man,  L.  C.  J.,  and  Williams,  J.,  rather  take  the 
view  that  the  course  of  action  indicates  a  title) ; 
UniUd  Slates:  Ark.  :  1859,  State  v,  Stroope,  20 
Ark.  202  (road-overseer  indicted) ;  1866,  Hardage 
V.  Coffmau,  24  id.  256  (trover ;  plea  of  taking 
while  army-officer ;  notonous  action  as  such, 
sufficient) ;  Col.  C.  C.  P.  1872,  §  1963,  par.  14  ; 
1903,  Monterey  v.  Jacks,  139  Cal.  542,  73  Pac. 
436  (city  trustees) ;  Oa. :  1857,  Allen  v.  State, 
21  Ga.  217,  219  (constable)  ;  Code  1895,  §  5168 
(an  "  officer  de  facto  may  be  proved  by  his  acts," 
without  producing  his  appointment) ;  JH. :  1883, 
Golden  v,  Bressler,  105  III.  419,  428  (trustees  of 
a  bank  appointed  by  the  Governor) ;  la. :  1855, 
Gourley  v.  Hankins,  2  la.  75,  77  (as  between 
third  persons,  a  de  facto  showing  suffices) ;  1870, 
Londegan  t^.  Hammer,  30  id.  508,  515  (justice 
of  the  peace) ;  Kan. :  1889,  State  r.  Crowder, 
41  Kan.  101,  112,  21  Pac.  208  (government  de- 
tective) ;  La. :  1847,  Phinters'  Bank  r.  Bass,  2 
La.  An.  430,  437  ;  Me. :  1852,  Hutchings  v.  Van 
Bokkelen,  34  Me.  126^  182  (arrest  by  a  Ueuten- 
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applied  to  prove  Rjyrivate  authority,^  but  usually  only  in  connection  with  the 
authentication  of  documents  {ante,  §  2124;.  By  an  extension  of  the  prin- 
ciple the  due  incorporation  of  a  company  is  often  presumed  from  its  course 
of  action  as  such,  together  (in  some  cases)  with  a  notoriety  or  repute ;  ^  and 
the  statutory  admissibility  of  reputation  alone  (ante,  §  1625)  would  probably 
be  deemed  also  to  create  the  force  of  a  presumption. 

It  may  be  added  that  many  instances,  in  which  this  presumption  might  be 
brought  into  question,  are  otherwise  disposed  of  through  the  rule  of  atUhenti- 
cation  of  documents  under  seal,  presuming  the  incumbency  of  the  sealing 


ant) ;  1867,  New  Portland  v.  Kingfield,  55  id. 
172, 174  (overaeen  of  the  poor,  famishing  pauper- 
supplies) ;  Mctu. :  1862,  Webber  v.  Davis,  5  AH. 
893,  396  (magistrate) ;  1871,  Com.  v.  Kane,  108 
Mass.  423  (indictment  for  assault  upon  a  police 
officer) ;  1893,  Com.  v.  Wright,  158  id.  149, 
157,  33  N.  E.  82  (illegal  resisUnca  to  the 
police  ;  the  person's  own  testimony  to  his  office, 
without  evidence  of  public  acting ;  undecided) ; 
Mich. :  1843,  Scott  v.  D.  Y.  M.  Society,  1  Doug. 
119,  152  (reputation  and  acting,  sufficient ;  here, 
of  judges) ;  Mo. :  1837,  Hart  v.  Bobinett,  5  Mo. 
1 1,  16  (constable  and  deputy  ;  acting  is  suffi- 
cient) ;  1858,  Eads  v.  Woodbridge,  27  id.  251 
(district  school  trustee  ;  acting  is  sufficient) ; 
1885,  State  v.  Holcomb,  86  id.  371,  377  (murder 
of  a  policeman  ;  action  and  recognition  are  suffi- 
cient) ;  1890,  State  v.  Findley,  101  id.  217,  222, 
14  S.  VV.  185  (tax-collector ;  acting  is  sufficient)  ; 
N,  H. :  1872,  State  v.  Roberts,  52  N.  H.  492, 
495  (collector  of  taxes) ;  N,  J, :  1798,  Gratz  v. 
Wilson,  6  N.  J.  L.  419,  420  (judge  of  the  Fed- 
eral Supreme  Court)  ;  N.  Y, :  1830,  Wilcox  v. 
Smith,  5  Wend.  231,  234  (constable;  '*  there 
must  be  some  color  of  an  election  or  appoint- 
ment, or  an  exercise  of  the  office,  and  an  ac- 
quiescence on  the  part  of  the  public  for  a 
length  of  time  which  would  afford  a  strong 
pi'esumption  of  at  least  a  colorable  election  or 
appointment ") ;  1831,  Ring  v.  Grout,  7  id.  341, 
344  (repute  and  conduct ;  applied  to  school- 
trustees  ;  the  repute  being  as  to  the  de  facto  and 
not  the  dejure  exercise  of  office) ;  1832,  McCoy 
V.  Curtice,  9  id.  17  (same) ;  N.  C. :  1844,  Burke 
V.  Elliott,  4  Ired.  355,  359  (besides  the  de  facto 
exercise,  there  must  be  '*  at  least  some  colourable 
election  and  induction  into  office  ab  origine,  or  so 
long  an  exercise  of  the  office  and  acquiescence 
therein  of  the  public  authorities  as  to  afford  to 
the  individual  citizen  a  presumption  strong  "  of 
appointment ;  here,  a  constable)  ;  Tenn. :  1809, 
State  i;.  Mauley,  1  Overt.  428  (acting  is  sufficient, 
except  where  the  officer  justifies  or  sues  as  such) ; 
Tex. :  1902,  De  Lucenay  v.  State,  —  Tex.  Cr. 
—  ,  68  S.  W.  796  (county  judge) ;  U.  S. :  1819, 
Sawyer  v.  Steele,  3  Wiwh.  0.  C.  464,  468  (officers 
of  a  revenue  cutter,  suinsj  for  penalty  ;  acting  as 
euch  is  sufficient) ;  1821,  Jacob  v.  U.  S.,  1 
Brockenb.  520,  528  (''acting  notoriously"  suf- 
fices ;  here,  a  revenue  collector) ;  1827,  Bank  w, 
Dandridgo,  12  Wheat.  64,  70  (cashier  of  the  U.  S. 
Bank,  acting  and  recognized  as  such,  assumed  to 
be  wroperly  appointed) ;  1830,  Ronkendorff  v. 
Taylor,  4  Pet.  349,  359  (assessors ;  action  under 


authority  is  sufficient) ;  Fl. :  1827,  Adams  v. 
Jackson,  2  Aik.  145  (constable) ;  1856,  State  v. 
Abbey,  29  Vt.  60,  64  (justice  performing  a  mar- 
riage) ;  1862,  Briggs  v.  Taylor,  35  id.  57,  67 
(deputy  sheriff) ;  1898,  State  ».  Taylor,  —  id. 
— ,    39  Atl.  447  (constable  making  an  arrest). 

«  1837,  Campbell  v.  Bank,  2  IlL  423  (author- 
ity of  an  attorney  to  give  a  supersedeas  bond) ; 
1871,  Druse  v,  Wheeler,  22  Mich.  439,  444 
(trustees  of  a  church,  in  an  action  for  trespass). 
Contra:  1853,  Biran  v.  Walton,  14  Ga.  185, 
192  (not  applicable  to  a  private  tmst,  e.  g.  a 
guardian) ;  1857,  Gilbert  o.  Boyd,  25  Mo.  27, 
aemhle  (private  trustees ;  rule  not  applicable). 

The  following  ruling  perhaps  belongs  here: 
1898,  Baxter  v.  Gamp,  71  Conn.  245,  41  Atl. 
803  (whether  the  defendant's  cancellation  of 
his  signature  to  a  contract  was  authorized  ; 
his  adniission  of  the  cancellation,  held  not  to 
put  on  him  the  4uty  of  producing  evidence  of 
authority). 

*  Compare  the  cases  on  judieiaX  tiotice  of 
charters  {post,  §  2575);  Del.:  Rev.  St.  1893, 
c  107,  §  12  (bank's  incorporation,  provable  in 
criminal  proceedings  by  reputation  or  by  the 
issuance  of  notes  as  a  bank) ;  HI. :  1858,  Pres- 
ident, etc.  of  Mendota  v.  Thompson,  20  IlL  197 
(here  a  peculiarlv  strict  rule ;  the  production  of 
the  charter,  and  proof  of  acts  done  under  and 
in  conformity  with  it,  suffices) ;  1884,  Louisville 
N.  A.  &  C.  R.  Co.  V.  Shires,  108  id.  617,  625 
(simiUr) ;  Rev.  St.  1874,  c.  38,  §  486,  St.  1889, 
June  3  (user  is  to  be  prima  facie  evidence  of 
corporate  existence,  in  criminal  prosecutions) ; 
Mass. :  1876,  Merchants'  National  Bank  v.  Glen- 
don  Co.,  120  Mass.  97  (banking  corporation,  in 
an  action  on  a  note) ;  N.  H. :  Pub.  St.  1891, 
c.  274,  §  7  (offences  involving  counterfeit  bank- 
notes ;  currency  of  the  notes,  "or  other  proof," 
is  sufficient  to  show  the  bank's  establishment)  ; 
Tenn. :  1900,  State  v.  Missio,  105  Tenn.  218,  58 
S.  W.  216  (larceny  ;  example  of  the  doctrine  of 
the  sufficiency  in  substantive  law  of  b.  de  fwdto 
corporation)  ;  17.  S. :  1827,  Bank  of  IT.  8.  v. 
Dandridge,  12  Wheat.  64,  71,  per  Story,  J.  ; 
Vt. :  1834,  Barnes  r.  District,  6  Vt.  388,  893 
(organization  of  a  school  district,  ])roved  by  ac- 
tion as  such  and  reputation)  ;  Wash. :  1898, 
Yakima  Nafl  Bank  v.  Knipe,  6  Wash.  348,  350, 
33  Pac.  834  (national  bank). 

The  incumbency  of  a  corporate  officer  will 
sometimes  be  noticed  :  1870,  State  v.  Clea viand, 
6  Nev.  181,  185  (forgery) ;  1827,  Bank  of  U,  S. 
V.  Dandridge,  12  Wheat.  64,  70,  per  Story,  J. 
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officer  (ante,  §§  2161-2169),  and  by  the  doctrine  of  jvdicial  notice  of  jncblic 
officers  (post,  §  2576).« 

§  2536.  Similarity  of  Foreign  Law.  Whether  a  foreign  rule  of  law  is  to  be 
adopted  as  applicable  to  any  part  of  the  litigation  before  the  Court,  depends 
upon  principles  of  substantive  law.  Supposing  the  foreign  rule  to  control, 
then  it  is  to  be  noted,  with  reference  to  ascertaining  the  terms  of  the  foreign 
rule,  that  the  Court  does  not  know  it  judicially,^  and  that  it  must  therefore 
be  proved  like  any  factum  prdbandum?  and  that  in  aid  of  such  proof  a 
presumption  may  within  certain  limits  be  resorted  to.  (1)  If  it  is  the  law  of 
a  State  possessing  the  English  common  law  as  the  foundation  of  its  system, 
in  particular,  one  of  the  United  States,  it  is  generally  said  to  be  presumed  to 
be  the  same  as  that  of  the  forum;*  even  if  it  involves  the  existence  of  a 
statutory  enactment,  the  same  rule  is  often  applied,*  though  many  Courts 
draw  a  distinction  here  and  confine  the  presumption  to  the  common  or  judi- 
cially-declared law.*    (2)  If  the  foreign  State  is  not  one  whose  system  is 

*  For  the  rule  of  presumptioii  as  to  the  in-  1908,  Heim  B.  Co.  r.  Girnber,  ib.  884,  72  Pac. 
cmnbency  of  the  celebrant  0f  a  marriage^  see  859  (contributory  negligence,  while  injured  iu 
atUe,  §  2505  ;  the  question  is  complicated  by  two  Missouri ;  neither  decision  nor  statute  of  Mis- 
additioual  ones,  namely,  whether  a  de  facto  der-  souri  judicially  noticed,  i,  e.  they  were  presumed 
gyman  sufficed  at  common  law,  and  whether  the  to  be  the  same) ;  Mo. :  1898,  Burgess  v,  Tel. 
opponent  by  his  conduct  has  admitted  the  legal-  Co.,  —  Mo.  — ,  46  S.  W.  794  ;  Nebr, :  1893, 
ity  of  the  celebrant's  appointment.  Scro^in  v.  McClelland,  87  Nebr.  644,  646,  56 

i  Post,  §  2573.  N.  W.  208  (period  of  limitation) ;  1899,  Fisher 

*  Whether  to  the  Court  or  to  the  jury  is  v.  Donovan,  57  id.  861,  77  N.  W.  778  (law  of 
another  question  {post,  §  2558).  beneficiary  corporations) ;    Pa, :   1903,   Adams 

s  Ga.:  1895,  Pattillo  v.  Alexander,  96  Ga.  Paper  Co.  v.  Cassard,  206  Pa.  179,  55  Atl.  949 
60,  22  S.  £.  646  ("as  to  such  matters  concern-  (contract  of  a  wife  made  in  New  York  ;  the  con- 
ing which  there  is  no  such  i^ecognized  yariance  tract  being  void  by  statute  if  made  in  Penn- 
...  as  will  afford  a  basis  for  judicial  cognizance  sylvania,  "the  Court  will  presume  the  wife's 
of  such  difference  "  ;  here  the  nature  of  an  in-  disability  is  the  same  in  New  York  as  here  ") ; 
dorser's  contract) ;  la,:  1896,  Good^vin  v,  Assur-  IFis, :  1903,  Second  Nat'l  Bank  v.  Herman  and 
anee  Soc.,  97  la.  226,  66  N.  W.  157  ;  Nelyr. :  Smith,  118  Wis.  18,  94  N.  W.  664  (sufficiency 
1894,  Fitzgerald  v,  F.  &  M,  C.  Co.,  41  Nebr.  of  notice  of  dishonor). 

374,  472  (rate  of  interest)  ;  1897,  East  Omaha  The  apparent  ruling  in  New  Jersey  (1902, 

St.  R.  Co.  V,  Godola,  50  id.  906,  70  N.  W.  491  ;  Coler  v,  Tacoma  R.  Co.,  64  N.  J.  Eq.  117,  68 

1902,  People's  Building  L.  &  S.  Ass'n  v.  Backus,  Atl.  680  ;  1903,  Dittman  v.  Distilling  Co.,  ib. 

—  id.  — ,  89  N.  W.  315  (usury) ;  1903,  587,  54  Atl.  670)  that  a  statute  of  another  State 
Staunchfield  v,  Jutter,  —  id.  — ,  96  N.  W.  will  be  presumed  the  same  is  really  a  ruling  that 
642  (waste  by  mortgagee  of  property) ;  Pa, :  a  corporation  chartered  in  one  State  may  exer- 
1896,  Musser  v.  Stauffer,  178  Pa.  99,  35  Atl.  cise  its  powers  in  another  State  unless  the  other 
709 ;  S.  D. :  1897,  Morris  v,  Hubbard,  10  S.  D.  State  expressly  prohibits  it,  and  hence  the  bur- 
259,  72  N.  W.  894  ;  Tex. :  1895,  Tempel  v,  den  of  proving  tbis  exceptional  prohibition  is  on 
Hunter,  89  Tex.  69,  33  S.  W.  222.  the  party  who  would  profit  by  it 

Sometimes  the  rule  is  applied  even  to  the  law  ^  Ala. :  1897,    Louisville  k  N.  R.  Co.    v. 

of  Louisiana:  1868,  Simms  v.  Express  Co.,  38  Williams,  113  Ala.  403,  20  So.  938  ;  1899,  Bir- 

Ga.  129,  132.  minjyrham  Waterworks  (Jo.  v,  Hume,  121  id.  168, 

*  Cal. :  1895,  Cavallaro  v.  R.  Co.,  110  Cal.  25  So.  806  ;  Ark, :  1893,  Brown  v.  Wright,  58 
348,  42  Pac.  918  ;  Oa. :  1903,  Wells  i;.  Gress,  Ark.  20,  22  S.  W.  1022  (but  the  unwritten  law 

—  Ga.  — ,  45  S.  E.  418  (warranty  of  a  chat-  is  not  presumed  tc  be  the  same  where  the  com- 
tel's  (luality  ;  the  sale  being  made  in  Wisconsin,  mon  law  of  England  was  not  the  foundation  of 
and  the  Georgia  Code  sanctioning  an  implied  jurisprudence,  as  in  Texas) ;  Ga. :  1898,  Pattillo 
waiTanty,  it  was  held  that,  even  supposing  that  v.  Alexander,  96  Ga.  60,  30  S.  E.  644  ;  III.  : 
the  common  law  did  not  imply  such  a  warranty,  1893,  Miller  v.  Wilson,  146  111.  523,  531,  34 
yet  "the  legal  presumntion  is  that  the  lex  loci  N.  E.  1111  (statute  of  frauds,  not  presumed) ; 
18  the  same  as  our  own  ) ;  la, :  1903,  Barringer  1899,  Schlee  v.  Guckenheimer,  179  id.  693,  64 
V,  Ryder,  119  la.  121,  93  N.  W.  56  (dower  rule) ;  N.  E.  802  (assumpsit  on  contract  made  in  Ohio, 
Kan, :  1901,  Woolacott  v.  Case,  63  Kan.  35,  64  but  legal  in  Illinois ;  presumed  valid  as  at  com- 
Pac.  965 ;  1903,  Poll  v.  Hicks,  67  id.  191,  72  mon  law  in  Ohio) ;  La. :  1895,  Roehl  v.  Por- 
Pac.  847  (Ohio  judgment ;  Ohio  statute  pi-e-  teous,  47  La.  An.  1582, 18  So.  645 ;  Mass. :  1894, 
sumed  the  same,  as  to  a  supersedeas  bond) ;  Kelley  r.  Kelley,  161  Mass.  Ill,  112,  36  N.  £. 
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founded  on  the  common  law  the  presumption  will  probably  not  be  made,  un- 
less the  principle  involved  is  one  of  the  law  merchant  common  to  civilized 
countries.^  It  has  been  suggested  that  in  realitj  there  is  no  presumption, 
and  that  the  true  process  is  merely  that  of  refusing  to  recognize  a  presump- 
tion that  the  foreign  State  has  a  different  law ;  ^  and  no  doubt  this  will  suffi- 
ciently describe  the  situation  in  many  cases;  but  the  ordinary  mode  of 
stating  the  question  seems  correct  enough  in  most  instances.  The  proper 
phrasing  depends  upon  the  state  of  the  burden  of  proof  in  the  case  in 
hand ;  though  the  doctrine  of  judicial  notice  of  law  (post,  §  2573)  tends  to 
be  here  confused. 

§  2537.  Contraots.  In  evidencing  the  issues  of  fact  arising  under  a  con- 
tract right  or  liability,  the  first  burden  of  proof  (ante,  §  2485)  is  almost  al- 
ways determined  by  the  rules  of  pleading,  or  is  directly  deducible  therefrom ; 
the  chief  class  of  questions  here,  the  performance  of  a  condition,  is  included 
plainly,  in  common  law  tradition,  within  the  sphere  of  pleading ;  ^  though  in 
more  recent  times,  under  looser  methods  of  procedure,  the  relaxation  of  bound- 
aries between  affirmative  and  negative  pleas  has  tended  to  obscure  the  old 
landmarks  of  discussion.  So,  too,  under  the  second  burden  of  proof  (ante, 
§§  2487,  2494),  so  far  as  there  are  rules  of  prima  facie  sufficiency  or  of  pre- 
sumption, relieving  or  shifting  the  duty  of  producing  evidence,  they  seldom 
concern  facts  peculiar  to  the  domain  of  contracts  alone ;  and  any  of  the  pre- 
ceding presumptions  may  become  applicable.^ 

§  2538.  Statute  of  Umitations.  The  first  burden  of  proof  (ante,  §  2485), 
affecting  the  loss  of  a  right  by  limitation,  was  at  common  law  usually  placed 
upon  the  plaintiff,  t.  e.  to  show  that  the  period  of  limitation  had  not  elapsed 


837  (divorce  jurisdiction) ;  Minn, :  1898,  Par- 
doe  V.  Merritt,  75  Minn.  12,  77  N.  W.  552 ; 
N.  7. :  1894,  Vanderpoel  v.  Gorman,  140  N.  Y. 
663,  568,  35  N.  E.  932  (aiisignmeut  by  corpora- 
tion);  1898,  First  National  Bank  v.  Broauway 
N.  Bank,  156  id.  459,  51  N.  E.  398  (statutory 
change  in  another  Slate  not  presumed) ;  -Si.  D.  : 
1898,  Meuer  v.  R.  Co.,  11  8.  D.  94,  75  N.  W. 
823 ;  Tex. :  1899,  Blethen  v,  Bonner,  93  Tex. 
141,  53  S.  W.  1016  [seinble) ;  Ft. :  1897,  State 
V.  Shattuck,  69  Vt.  403,  88  Atl.  81. 

*  Compare  with  the  following  some  of  the 
cases  cited  supra,  notes  3-5,  on  the  law  of 
Texas  and  Louisiana:  1899,  Aslanian  v.  Dostu- 
miau,  174  Mass.  328,  54  N.  E.  845  (common 
law  merchant,  if  it  applies  in  Turkey,  must  be 
shown  to  do  so,  by  the  party  wishing  to  prove 
it)  ;  1901,  Mexican  C.  R.  Co.  v.  Glover,  46  C.  C. 
A.  334,  107  Fed.  356  (Mexican  law  as  to  em- 
ployers' liability,  presumed  the  same  as  that  of 
Texas).  The  presumption  of  continuance  {ante, 
§  2530)  is  sometimes  here  invoked:  1880,  Hynes 
V.  McDermott,  82  N.  Y.  43,  57  (whether  the 
law  of  France,  as  proved  for  1862,  would  be  pre- 
sumed to  continue  until  1871,  not  decided). 

^  1898,  Corson,  P.  J.,  in  Meuer  r.  R.  Co.,  11 
S.  D.  94,  75  N.  W.  823.  Compare  Story,  Con- 
flict of  Laws,  8th  ed.,  1883,  §  637,  note  by 
ProfeKsor  Bigelow, 

^  The  following  are  examples  of  the  com- 


moner problems  of  this  sort :  Warranlies  or 
cmulUions  in  an  insurajtce  policy:  1902,  Hen- 
nessy  v.  Ins.  Co.,  74  Conn.  699,  52  Atl.  490  ; 
1903,  Supreme  Tent  v.  Stensland,  206  111.  124, 
68  N.  E.  1098  (life) ;  1896,  Penn.  M.  L.  Ids. 
Co.  V.  M.  S.  B.  ft  T.  Co.,  19  C.  C.  A.  286,  72 
Fed.  413,  441  (the  burden  is  on  the  insurer  to 
show  materiality  and  fraudulent  intent  of  a  false 
representation  ;  nor  does  knowledge  of  the  fal- 
sity of  tlie  same  representation  in  another  policy 
raise  a  presumption  as  to  knowledge  on  this 
occasion) ;  Exemptions  in  a  bailee's  contract : 
ante,  §  2508;  BeservatioTU  in  a  deed:  1897, 
Harinan  v.  Steams,  95  Va.  58,  27  S.  E.  601 
(deed  with  reservations ;  the  claimant  must 
prove  that  the  land  claimed  is  not  within  the 
reservations). 

*  The  following  are  some  of  the  rare  in- 
stances :  Skipper's  assent  to  the  terms  of  a  bill  of 
lading  received:  1896,  Chicago  k  N.  W.  R.  Co. 
V.  Simon,  160  111.  648,  43  N.  E.  596  (the  carrier 
must  show  that  limitations  of  his  common-law 
lijibility  are  brought  to  the  shipper's  notice) ; 
1866,  Boorman  ».  Express  Co.,  21  Wis.  152,  158 
(delivery  to  the  shipper  raises  a  presumption  of 
assent);  Partnership  books:  1897,  Wilson  v. 
Potter,  -—  Ky.  — ,  42  S.  W.  836  (partnership 
books  are  presumed  correct ;  and  in  attacking 
them  the  specific  items  must  be  pointed  oat 
beforehand). 
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between  the  accrual  of  his  right  and  the  inBtitution  of  his  suit ;  ^  this  seems 
to  have  been  due  to  the  peculiar  wording  of  the  earliest  statutes,  whose  anal- 
ogies were  afterwards  repeated.  But  the  more  natural  and  just  view  is  to 
treat  the  fact  as  one  of  defeasance,  like  a  release,  and  thus  to  place  on  the 
opponent  the  burden  of  establishing  it ;  this  is  the  result  accepted  in  proba- 
bly most  jurisdictions  to-day,  either  by  statute  *  or  at  common  law ;  *  in  any 
event,  it  is  in  strictness  a  question  of  the  law  of  pleading,  not  of  evidence. 
Where  the  plaintiff's  declaration  exhibits  in  itself  the  lapse  of  the  barring 
period,  a  further  question  arises  (not  necessarily  dependent  on  the  rule  for 
burden  of  proof)  as  to  the  mode  of  taking  advantage  of  this  admission ;  in 
some  cases  a  demurrer,  or  its  equivalent,  may  suffice  ;*  in  a  jurisdiction  where 
the  burden  is  on  the  defendant,  it  would  be  proper  to  raise  thereby  a  pre- 
sumption in  his  favor,  shifting  to  the  plaintiff  the  duty  of  producing  evidence 
of  some  exception ;  ^  though  here  again  the  rules  of  pleading  should  furnish 
the  proper  mode  of  determination. 

§  2539.  MalloiouB  ProMoution.  In  an  action  for  malicious  prosecution, 
the  plaintiff  is  anomalously  required  to  plead  and  to  prove  facts  which  are 
otherwise  regarded  as  matters  of  excuse  or  privilege,  t.  e.  the  termination  of 
the  prior  proceeding  in  his  favor,  the  lack  of  probable  cause  for  it,  and  the 
malice;^  this  being  prescribed  for  him  by  the  rules  of  pleading.  In  the 
course  of  sustaining  this  first  burden  (ante,  §  2485),  he  may  sometimes 
avail  himself  of  rules  of  presumption  or  prima  facie  sufficiency  (ante, 
§§  2487,  2497)  or  be  met  by  counter-presumptions  for  the  defendant ;  for 
example,  by  a  rule  that  the  magistrate's  discharge,^  or  the  suffering  of  a  non- 
suit,^ is  prima  facie  evidence,  or  raises  a  presumption,  of  lack  of  probable 
cause,  or  that  the  defendant's  receipt  of  advice  from  counsel  is  sufficient 
evidence  of  probable  cause.  But  in  these  and  other  instances  the  rule  is  fre- 
quently intended  to  be  one  of  substantive  law,  i,  e.  that  the  fact  in  question 
is  or  is  not  per  se  probable  cause ;  and  the  details  of  substantive  law  thus 
become  inextricably  mingled  with  the  rules  of  presumption. 

§  2540.  Sundry  Burdens  and  Presumptions.  In  sundry  multifarious  cases, 
more  or  less  casual,  rules  of  presumption  have  been  recognized ;  ^  and  experi- 


^  1817,  Hurst  V.  Parker,l  B.  &  Aid.  92  (tres- 
pass to  a  mine) ;  1837,  Nepean  v.  Eniglit,  2  M. 
U  W.  894  ("the  onita  is  also  cast  on  the  lessor 
of  the  plaintiff  of  showing  that  he  has  com- 
menced his  action  within  twenty  years  after  his 
right  of  entry  accraed") ;  1897,  Leigh  v.  Evans, 
64  Ark,  26,  41  S.  W.  427  (administrator's  ac- 
count) ;  1897,  Graham  v.  O'Bryan,  120  N.  C. 
463,  27  S.  £.  122. 

•  Cal.  C.  C.  P.  1872,  §  468  ;  1896,  Thomas 
r.  Glendinning,  18  Utah  47,  44  Pac.  652  (under 
Comp.  L.  1888,  §  8244). 

•  1896,  Gootieirs  Ex'rs  ».  Gibbons,  91  Va. 
608,  22  S.  E.  604  ;  Wood  on  Limitations,  1901, 
8d  ed.,  by  Gould,  §  7. 

•  1879,  Hutchinson  v.  Hutchinson,  84  Ark. 
164  (provided  also  the  facts  in  the  complaint 
negative  any  ground  of  avoidance) ;  1876,  Peo- 
ple V,  Herr,  81  lU.  126  (but  not  in  an  action  on 


a  penal  statute) ;  1896,  Fulton  v.  Northern  111. 
College,  168  id.  838,  336,  42  N.  £.  188 ;  1879, 
Lewis  V.  Alexander,  61  Tex.  678,  688. 

*  1879,  Mines  v.  Potts,  66  Miss.  346,  352 ; 
1895,  Gross  v.  Disney,  96  Tenn.  692,  32  S.  W. 
632  ;  Wood  on  Limitations,  itbi  auprcu 

^  1888,  Abrath  v.  Northeastern  R.  Co.,  L.  R. 
11  Q.  R.  D.  440 ;  1858,  Barron  v.  Mason,  31  Yt. 
189  (leading  opinion,  by  Redfieid,  C.  J.). 

*  Contra:  1860,  Israel  v.  Brooks,  23  111.  626 
[675] ;  accmrd:  1893,  Barhight  v.  Tammany,  168 
Pa.  546,  28  Atl.  136. 

s  1902,  Cohn  v.  Saidel,  71  N.  H.  668,  53 
Atl.  800  (collecting  the  cases  pro  and  con), 

^  The  following  are  illustrations  :  1897,  Kan- 
sas City,  F.  S.  &  M.  R.  Co.  r.  Becker,  63  Ark. 
477,  39  S.  W.  368  (a  common  emplojrment  of 
plaintiff  and  the  defendant's  servant  having  been 
shown,  a  presumption  arises  that  they  were  fel- 
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ence  will  doubtless  and  justly  continue  to  develop  new  ones.  The  Tarions 
burdens  of  proof  of  the  first  class  fall  properly  within  the  domain  of  the 
rules  of  pleading  (ante,  §  2486). 


low-fleryantB) ;  1895,  Levy  v.  Chicago  N.  Bank, 
158  HL  8S,  42  K.  E.  129  (when  things  are  done 
on  the  same  day,  they  are  presomed  to  have  been 
done  at  the  same  time) ;  1897,  Crane  r.  People, 
168  id.  395,  48  N.  E.  54  (Rev.  St.  c.  38,  §  12, 
relating  to  adnltny,  applied) ;  1896,  Untnal 
Life  Ills.  Co.  V.  WiBwell,  56  Kan.  765,  44  Pac. 
996  (the  taking  of  morphine  by  the  insored's 
own  hand  does  not  create  a  presumption  of 
suicide,  and  the  burden  of  proof  to  show  suicide 
remains  on  the  insurer) ;  1848,  Brown  v.  Bum- 
ham,  28  Me.  38  (procedure  in  taking  a  depo- 
sition) ;  1839,  Randolph  v.  Easton,  23  Pick.  242 
(a  pauper  woman's  settlement  in  £.  being  shown, 
the  defendants  showed  a  marriage ;  held,  that 
the  burden  was  still  upon  them  to  show  that  the 
husband  had  a  settlement  elsewhere  than  at  E., 
and  not  on  the  plaintifis  to  show  tiiat  he  was 


settled  at  E.) ;  1896,  SUte  v.  Mitchell,  119 
N.  C.  784,  25  &  E.  783 ;  Stete  v.  Bo^m,  ib. 
793,  26  S.  E.  142  (the  sworn  examination  of  a 
bastard's  mother  laisea  a  nresumption) ;  Cook 
r.  Guirkin,  ib.  13,  25  S.  B.  715  (payment  ad- 
mitted by  payee ;  application  of  it  to  other 
lawful  debts  alleged  in  defence ;  the  duty  to 
produce  evidence  is  on  the  payee)  ;  1897,  Foster 
r.  Crawford,  80  Fed.  991  (levy  of  execution  on 
sufficient  assets  raises  a  presumption  of  satisfac- 
tion) ;  1901,  U.  8.  9.  Chun  Hoy,  50  C.  C.  A.  57, 
111  Fed.  899  (under  St  May  5,  1892,  {  8,  a 
Chinese  person  has  the  burden  of  showing  his 
right  to  remain  in  the  United  States) ;  1895, 
Witz  V.  Fite,  91  Ya.  446,  22  S.  K  171  (where 
a  higher  security  is  given  for  the  same  debt, 
there  is  a  presumption  of  meiger). 
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Book  HI:   TO  WHOM  EVIDENCE  MUST  BE  PRESENTED 
(LAW  AND  FACT;  JUDGE  AND  JURY).^ 


§  2549.  Functions  of  Judge  and  Jniy;  Gen- 
eral Principles. 
I  2550.  Admissibility  of  Evidence. 
§  2551.  Snfflciencj  of  Evidence. 
§  2552.  Negligence. 
§  2553.  Reasonableness. 
§  2554.  Same :  Malidons  Prosecution. 


§2555.  Facts  Judicially  noticed;   Trial  bjr 
Inspection ;  Nul  Tiel  Record. 
§  2556.  Construction  of  Documents. 
§2557.  Criminal  Intent 
§2558.  Foreign  Law. 
§  2559.  Local  Law. 


§  2549.  Fnnctioiui  of  Judge  and  Jury ;  General  Principles.  As  a  part  of  the 
larger  procedure  of  jury  trial,  the  question  arises,  To  whom  must  evidence  be 
presented  for  persuasion  ?  To  the  judge,  or  to  the  jury  ?  Before  examining 
the  answer  to  this  question,  certain  principles,  superficially  related,  must  be 
discriminated,  (a)  The  judge's  control  over  the  burden  of  proof.  As  a  part 
of  the  rules  regulating  the  burden  of  proof,  the  party  on  whom  rests  for  the 
time  being  the  duty  of  coming  forward  with  evidence  may  be  required  to  offer 
not  merely  any  evidence  whatever,  but  a  suflBcient  amount  to  be  worth  con- 
sidering, before  he  is  regarded  as  satisfying  this  rule ;  in  other  words,  he  can- 
not go  to  the  jury  unless  his  evidence  is  sufficient,  by  this  test ;  and  it  is  the 
judge  that  applies  the  test.  In  this  sense,  then,  the  judge  may  be  called 
upon  to  rule  whether  the  evidence  is  sufficient,  i.  e,  sufficient  to  go  to  the 
jury ;  if  it  is,  they  then  solely  determine  whether  it  is  sufficient,  i*  e,  to  con- 
vince them.  This  has  been  already  examined  {ante,  §§  24j87,  2494).  (6)  The 
Judge's  discretion,  or  final  determination  of  a  question  either  of  fact  or  of  law 
{ante,  §  16).  The  ruling  of  a  trial  Court  on  preliminary  questions  of  fact  re- 
lating to  admissibility  is  often  held  to  be  not  subject  to  review,  i.  e.  the  trial 
Court  is  said  to  have  "  discretion  " ;  the  instances  have  been  mentioned  under 
the  various  heads  of  evidence.  (<?)  2%«  judge's  application  of  a  rule  defining 
the  legal  consequences  of  a  fact.  So  far  as  the  substantive  law  gives  certain 
facts  per  se  a  legal  consequence  (as  when  it  makes,  for  example,  the  consulta- 
tion of  counsel  per  se  sufficient  for  good  faith,  in  an  action  for  malicious  prose- 
cution), the  judge  applies  the  rule,  and  the  case  is  in  this  respect  beyond  the 
control  of  the  jury.  This  principle  becomes  especially  important  in  issues  of 
negligence  {post,  §  2552).  {d)  Finally,  the  present  subject,  L  e.  the  respec- 
tive  functions  of  judge  and  jury,  in  the  ultimate  decision  of  the  different  issues 
that  arise;  upon  this  apportionment  of  function  depends  the  question,  To 
whom  is  the  evidence  to  be  regarded  as  offered  by  the  parties  ? 

^  ExPLAKATOBT  NoTS.    The  explanations  made  ante,  §  2499,  note  1,  apply  to  thia  Chapter 
also. 
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np  the  last  question,  then,  we  find  it  nsnallj  said  that  quettiamM  of 
fact  art  for  the  jury ;  or  in  the  Latin  phiaae  employed  by  Coke,'  Ad  qiujf^ 
ivmem  facti  non  reMpondent  judieet^  ad  quotstumem  jurU  non  respondent 
juratoree*  But  this  cannot  be  taken  as  a  trostwoithj  guide  to  the  solation  of 
any  particular  controversy  on  the  subject : 

\^H,  FrofetmoT  James  Bradley  Thayer,  Preliminaiy  Tietlaae  on  Evideoee,  185,  202: 
*^  Cottrto  paM  opon  a  rati  number  of  qaestiona  of  fact  that  do  not  get  on  the  reeord  or 
form  any  part  of  the  iasue.  Courts  existed  before  juries ;  juries  came  in  to  perfonn  only 
their  own  iipecial  office;  and  the  CoarU  have  always  oootinaed  to  retain  %  maltltade  of 
fanctions  which  they  exercised  before  ever  juries  were  heard  of,  in  ascertaining  whether 
diitpute^l  things  \te  tme.  In  other  words,  there  is  not,  and  never  was,  any  sodi  thing  in 
jury  trials  as  ao  allotment  of  all  questions  of  fact  to  the  jury.  The  jury  simply  decides 
some  questions  of  fact.  .  .  .  The  allotment  to  the  jury  of  matters  of  fact,  even  in  the 
strict  sense  of  fact  which  is  in  issue,  is  not  exact.  The  judges  hare  always  answered  a 
multitude  of  questions  of  ultimate  fact,  or  facts  which  form  pari  of  the  issue."  * 

It  is  therefore  of  little  service  to  seek  for  guidance  as  to  the  limits  of  these 
queHtions  by  defining  "  law  "  and  **  fact " ;  the  inquiry  is  rather  as  to  the  kinds 
of  questionn  of  fact  which  are  to  be  determined  by  the  judge.  Moreover,  this 
inquiry  in  effect  concerns  the  respective  division  of  functions  between  judge 
and  jury,  —  a  larger  subject,  and  one  not  so  much  a  part  of  the  law  of  evi- 
dence as  of  the  law  of  trial-procedure  in  general ;  and  the  matter  is  thus 
complicated  by  other  inquiries  as  to  the  general  powers  of  the  judge  in  super- 
vising and  controlling  the  jury,  —  inquiries  which  must  be  distinguished 
from  the  specific  one  whether  the  evidence  on  a  certain  point  is  to  be  ad- 
dressed to  the  judge  or  to  the  jury  as  the  functionary  immediately  concerned 
with  its  determination.  It  is  here  possible  only  to  indicate  the  trend  of 
some  of  the  main  subjects  of  controversy  or  difficulty. 

§  2550.  AdmissibUlty  of  Bvidenoe.  The  admissibility  of  a  given  piece  of 
evidence  is  for  the  judge  to  determine.  This  general  principle  is  not  disputed ; 
its  application  to  the  various  kinds  of  evidence  —  qualifications  of  witnesses, 
absence  of  a  hearsay  deponent,  voluntariness  of  a  confession,  condition  of  a 
dying  declarant,  and  so  on  —  has  already  been  considered  under  the  vari- 
ous heads  of  evidence.  It  follows  that,  so  far  as  the  admissibility  in  law 
depends  on  some  incidental  question  of  fact  —  the  absence  of  a  deponent  from 
the  jurisdiction,  the  use  of  threats  to  obtain  a  confession,  the  sanity  of  a  wit- 
ness, and  the  like  —  this  also  is  for  the  judge  to  determine,  before  he  admits 
the  evidence  to  the  jury.^    This  principle,  one  of  the  foundation-stones  of  our 

*  1613-14,  Isaack  v.  Clark,  Rolle,  I,  132,  2  expert);  1855,  Miller  v.  Metzger,  16  111.  890, 
DulHtr,  314.  893  (necessity  of  calling  an  attesting  witness) ; 

*  On  the  whole  subject  of  this  chapter,  the  1888,  Com.  v.  Robinson,  146  Mass.  571,  16 
riMiiipr  Hhould  consult  the  masterly  historical  N.  E.  452  (leading  opinion,  by  C.  Allen,  J.) ; 
and  analytical  survey  by  Professor  Thayer,  in  1877,  Holly  v.  State,  55  Miss.  424,  480  (**It 
bin  l'r«*linnntirv  Treatise,  c.  5,  pp.  183-262  ;  or  may  in  short  be  stated  as  a  universal  rule  that 
bin  Law  and  hVot  in  Jury  Trials,  Harvard  Law  the  Court  always  decides  whether  there  has 
U(«vio\v,  IV,  147.  been    any  evidence   a{x>n  a  particular   point, 

^  1813,  Hartlett  v.  Smith,  11  M.  &  W.  483  when  there  exists  a  legal  necessity  to  produce 

(whothor  a  document  is  inadmissible  through  such  evidence  in  order  to  warrant  the  inlroduc- 

dofault  of  Ktamns  ;  leading  case) ;  1847,  Doe  v.  tion  of  evidenoi*  upon  some  other  point ;  to  this 

DavioH,  10  Q.  H.  314,  323;  1881,  Fairbank  v.  extent  the  Court  decides  qaestious  of  fiict"; 

Hughson,   58    Cul.   31 4  (<iualitications    of   an  here  said  of  an  overt  act,  preceding  evidence  of 
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law,  has  countless  applications  under  the  various  rules  of  admissibility.^  In 
more  recent  times,  however,  a  heterodox  practice  has  appeared,  in  places,  of 
leaving  some  questions  of  admissibility  to  the  jury.^  No  doubt  the  judge, 
after  admitting  evidence,  leaves  it  to  the  jury  to  give  it  what  weight  they 
think  fit,  for  they  are  the  triers  of  the  credibility  and  persuasive  sufficiency 
of  all  evidence  which  is  admitted  for  their  consideration  (post,  §  2551).  But 
to  leave  the  fact  to  them,  to  be  rejected  or  accepted  according  to  some  legal 
definition,  and  not  according  to  its  intrinsic  value  to  their  minds,  is  to  com- 
mit a  grave  blunder.  It  is  an  error  of  policy  (as  well  as  a  deviation  from 
orthodox  principle)  for  several  reasons ;  in  the  first  place,  it  is  a  needless  ab- 
dication of  the  judicial  function,  —  of  which  humility  we  have  already  too 
much ;  furthermore,  it  adds  another  to  the  exceptions  to  the  general  rules  ; 
and  finally,  it  cumbers  the  jury  with  legal  definitions  and  offers  an  additional 
opportunity  for  quibbling  over  the  tenor  of  the  instructions. 

In  the  appurtenant  corollaries  of  this  function  of  the  judge,  it  may  be  noted 
that  he  may  of  course  hear  evidence  on  both  sides  for  determining  the  facts  on 
which  the  rule  of  admissibility  turns ;  *  that  during  this  process  the  jury 
may  he  retired  out  of  hearing ;  *  and  that  the  judge's  determination  on  this 
question  ought  to  be^naZ,  beyond  review  by  appeal,  and  is  so  by  the  whole- 
some rule  of  a  few  Courts.* 

§  2551.  Sufficiency  of  Bvidence.  When  evidential  facts  are  once  admitted 
by  the  judge,  their  individual  and  total  weight  or  probative  value  is  for 
the  jury.  This  signifies,  first,  that  there  are  no  rules  of  law  to  bind  them 
on  the  subject,  though  Courts  occasionally  attempt  to  formulate  some,^  and, 
secondly,  that  the  judge's  own  view  of  the  weight  of  the  evidence  is  not  to  be 
stated  to  the  jury ;  though  the  latter  rule  (which  obtains  by  Constitution  or 


the  deceased's  threats) ;  1898,  Semple  v,  CaUery, 
184  Pa.  95,  89  Atl.  6  (good  faith  of  a  release  of 
interest). 

'  The  detailed  applications  of  it  are  more 
conveniently  considered  ander  the  varions  rules ; 
in  particular,  compare  the  following  places: 
anU^  §  487  (testimonial  (qualifications  in  general), 
I  497  (insanity  of  a  witness),  §  508  (infancy), 
I  561  (expertness),  §  587  (interest),  §  861  (con- 
fessions), §  1192  (production  of  documentary 
ori^nals),  §  1385  (cross-examination),  §  1451 
(dying  declaration),  §  1820  (capacity  to  take  an 
oath),  §  1888  (order  of  evidence),  §  2020  (genuine- 
ness of  handwriting-specimens),  §  2060  (accom- 
plice's corroboration),  §§  2271,  2322  (privilege). 

■  1877,  Hartford  F.  Ins.  Co.  v.  Reynolds,  86 
Mich.  502,  504  (the  trial  Court  aUowed  to  leave 
to  the  jury  to  exclude  communications  if  they 
believed  that  the  relation  of  legal  adviser 
existed  ;  **  it  does,  not  properlv  belong  to  a 
judge  to  decide  upon  the  truth  of  matters  which 
nave  come  out  during  the  examination  of  wit- 
nesses who  conflict ") ;  1856,  Bartlett  v,  Hoyt, 
88  N.  H.  151,  165  (** whether  a  witness  is 
interested  upon  thb  or  that  given  state  of  facts 
is  a  question  of  law  for  the  Court ;  whether  the 
facts  exist  as  claimed  by  one  party  or  the  other 
is  a  question  of  fact,  which,  when  presented  in 


the  form  of  the  preliminary  inquiry  as  to  the 
competency  of  witness,  may  be  determined  by 
the  Court,  or,  in  the  exercise  of  their  discretion, 
by  the  jury  ").  Other  examples  may  be  seen  in 
the  various  passages  cited  supra^  note  2,  espe- 
ciaUy  in  §§  487,  497,  587,  861,  1885,  1451. 

*  1852,  Parke,  B.,  in  Cleave  v.  Jones,  7 
Exch.  421,  425  ;  and  cases  cited  ante,  §  497 
(insanity),  §  861  (confessions),  §  1885  (cross, 
examination). 

«  1893,  State  v,  Shaffer,  23  Or.  555,  558,  32 
Pac.  545  (dying  declarations) ;  and  cases  cited 
arUe,  §§  861,  1451,  1808. 

•  1844,  Foster  v.  Mackay,  7  Mete.  531,  537  ; 
1888,  Com.  V,  Robinson,  146  Mass.  571,  16 
N.  £.  452  ;  and  cases  cited  aiUe,  §§  16,  496,  507, 
561,  862,  11S(4,  1312. 

The  rule  of  reasonable  doubt  (ante,  §  2497) 
has  here  no  possible  application  ;  though  such  a 
notion  has  been  advanced  :  1898,  Lipscomb  v. 
SUte,  75  Miss.  559,  23  So.  210  (the  facts  must 
be  proved  to  the  judge  beyond  reasonable  doubt ; 
saia  hei-e  as  to  dying  declarations,  but  the 
majority  do  not  entirely  agree  on  the  doctrine) ; 
contj^a:  1888,  Com.o.  Robinson,  Mass.,  nfpra. 

^  This  question  has  been  considered  ante, 
§§  29,  1013,  2033,  2034,  2498,  in  various 
aspects. 
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statute  in  almost  every  State,  but  not  in  the  Federal  Courts  ^  is  an  unfor- 
tunate departure  from  the  orthodox  common-law  rule,  and  has  done  much  to 
introduce  fruitless  quibbles  and  to  impair  the  general  efficiency  of  jury  trial 
as  an  instrument  of  justice. 

§  2552.  NegUgenoe.  The  application  of  the  general  principle  {ante,  §  2549) 
suffers  a  few  apparent  or  real  exceptions  in  certain  kinds  of  issues ;  and  in 
particular,  in  an  issue  of  negligence. 

When  the  question  is  whether  a  person  has  been  guilty  of  negligenee^  i  e, 
whether  he  has  used  due  care  under  the  circumstances,  or  has  acted  as  a 
prudent  man  would  have  acted,  or  whatever  the  form  of  phrase  may  be,  the 
evidence  is  to  be  addressed  to  the  jury,  as  upon  other  issues,  because  the  ques- 
tion is  for  them  to  determine.    But  from  this  rule  must  be  distinguished 
three  kinds  of  judicial  utterances,  closely  connected  in  practice,  and  super- 
ficially though  not  in  truth  involving  an  inconsistency  with  this  principle  or 
a  limitation  of  it.     (a)  Where  for  the  kind  of  case  in  hand  a  definite  rvle  of 
law,  more  precise  and  concrete,  has  been  framed  for  determining  the  effect  of 
the  person's  conduct,  this  rule  of  law  may,  in  the  hands  of  the  judge,  conclude 
the  question,  and  it  may  cease  to  be  a  question  of  fact  for  the  jury  to  the  ex- 
tent that  the  rule  of  law  applies.    Thus,  a  defendant's  conduct  in  carrying  a 
loaded  gun  on  his  shoulder  in  a  city  street  may  be  ruled  by  the  Court  to  be 
"  negligence  per  se,"  or,  in  a  common  phrase,  he  may  be  held  to  have  acted 
**  at  peril "  of  answering  for  the  harmful  consequences ;  so  that  the  question 
of  fact  for  the  jury  is  merely  whether  he  carried  the  gun  in  that  way,  and  the 
question  whether  he  acted  with  due  care  ceases  to  be  a  question  for  them, 
because  it  is  covered  by  a  specific  and  concrete  rule  of  law.     Similar  rules  are 
constantly  laid  down  for  various  situations,  —  leaving  a  horse  unhitched  in  a 
street,  running  a  train  at  a  speed  in  excess  of  a  statutory  limit,  storing  gun- 
powder in  a  populous  quarter,  and  the  like.     So,  also,  a  concrete  rule  of  this 
sort  may  be  laid  down  for  a  plaintiff  whose  contributory  negligence  is  pleaded, 
and  it  may  be  ruled  that  his  conduct  in  thrusting  his  head  out  of  a  railway 
car-window,  or  in  failing  to  stop,  look,  and  listen  at  a  railway  crossing,  is 
"  negligence  per  se"    Whether  such  a  rule  should  be  laid  down  is  a  question 
of  the  detailed  substantive  law  appropriate  to  the  situation ;  and,  wherever 
such  a  rule  of  law  appears,  the  matter  ceases,  as  of  course,  to  that  extent,  to 
be  a  question  of  fact  for  the  jury.^     (6)  In  pursuance  of  the  rules  regarding 
the  burden  of  producing  evidence,  and  of  the  judicial  function  thus  called 
into  play  (ante,  §§  2487,  2494),  it  is  in  every  case  for  the  Court  to  say  whether 
there  was  sufficient  evidence  to  go  to  the  jury ;  and  so  also  in  a  case  of  negli- 
gence.    Thus  the  Court  has  constantly,  in  revising  the  results  of  a  trial,  to 
ask  whether  there  was  any  evidence  of  negligence  proper  to  be  left  to  a  jury ; 

*  1886,  Vicksburg  R.  Co.  v.  Putnam,    118     originated  in  his  State.     Compare  the  remarks 
TJ.  S.  645,  553,  7  Sup.  1.     The  veteran  Chief     in  Thayer's  Preliminary  Treatise,  188. 
Justice  Ruffin,  in  State  v,  Moses,  2  Dey.  452,  ^  The  nature  of  such  rules  is  explained  in 

458  (1830),  comments  on  this  degenerate  rule     Holmes,  Common  Law,  150,  152 ;  and  in_aii 
with  his  usual    keenness ;    it  seems  to  have     article  on  An  Analysis  of  Tort  ReLationSi 

yard  Law  Review,  VIII,  389. 
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and  occasionally  a  more  detailed  test  is  attempted  for  thus  exercising  this 
power  of  revision  and  determining  whether  the  party  has  fulfilled  the  duty 
of  producing  sufficient  evidence.^  (c)  Another  form  of  utterance,  sometimes 
and  properly  treated^  as  another  way  of  phrasing  the  preceding  principle,  but 
often  treated  as  if  independent  of  it  and  as  if  forming  an  exception  to  the 
first  general  principle  above  stated,  is  that  the  question  of  negligence  goes  to 
the  jury  unless  the  facts  are  undisputed  and  fair-minded  or  reasonable  men 
could  draw  but  one  inference  from  them.^  So  far  as  this  phrase  (almost  uni- 
versally used,  in  one  form  or  another)  is  intended  to  mean  that  the  Court 
would,  if  the  above  condition  were  fulfilled,  either  declare  the  evidence  of 
negligence  insufficient  to  go  to  the  jury  (if  that  were  the  Court's  interpreta- 
tion of  the  conduct),  or  set  aside^  as  against  the  weight  of  evidence,  a  verdict 
finding  no  negligence  and  order  a  new  trial  or  even  cause  a  new  verdict  to 
be  entered  (if  that  were  the  Court's  interpretation),  the  phrase  is  in  efiect 
only  a  more  detailed  statement  of  the  test  to  be  adopted  by  the  Court  in  its 
supervisory  right,  just  alluded  to,  to  say  whether  there  is  or  is  not  suf- 
ficient evidence  for  the  jury  or  whether  a  verdict  is  or  is  not  against  the 
weight  of  evidence  {ante,  §  2494).  But  so  far  as  the  phrase  is  intended  to 
mean  that,  if  the  specified  condition  is  fulfilled,  the  Court  will  take  the  ques- 
tion into  its  own  hands  and  say,  as  a  matter  of  fact  to  be  decided  by  the  Court 
itself,  that  there  was  or  was  not  negligence,  upon  facts  undisputed  and  in- 
ferences alone  conceivable,*  then  the  result  seems  to  be  in  efifect  an  exception 
to  the  general  principle  first  above  stated,  i.  e.  it  defines  an  excepted  case  in 
which  the  question  of  negligence  is  to  be  determined,  for  that  litigation,  by 
the  judge  and  not  by  the  jury.  It  is  often  difficult  to  ascertain  what  is  the 
precise  nature  of  the  principle  involved  in  this  phrasing.^ 

§  2553.  Reaaonablenesi.  There  are  many  situations  in  which  the  issue  of 
reasonableness  of  conduct  presents  itself;  and  in  general  it  is  recognized  as 
an  issue  of  fact  for  the  jury.^    There  has  been  a  more  or  less  definite  change 


'  See  the  citations  in  the  next  notes. 
'  E.  g, :  1874,  per  Brett,  J.,  in  Bridges  v, 
R.  Co.,  L.  R.  7  H.  L.  218. 

*  This  is  sometimes  expressed  in  the  dis- 
junctive, 1.  e.  facts  undisputed  or  open  to  one 
inference  only. 

*  E.  g.:  1897,  Brawley,  J.,  in  Patton  v. 
R.  Co.,  27  C.  C.  A.  287,  82  Fed.  979. 

*  The  following  will  senre  as  illustrations : 
1877,  Metropolitan  R.  Co.  v.  Jackson,  L.  R.  3 
App.  Cas.  193;  1878,  Dublin,  etc.  R.  Co.  v. 
Slatter}%  ib.  1165  ;  1886,  Metropolitan  R.  Co. 
V.  Wright,  11  id.  162 ;  1898,  Herbert  v.  R.  Co., 
121  Cal.  227,  53  Pac.  651  ;  1889,  Terre  Haute 
&  I.  R.  Co.  V.  Voelker,  129  111.  640,  22  N.  E. 
20;  1896,  Stroble  v.  New  Albany,  144  Ind. 
695,  42  N.  E.  806  ;  1897,  Young  v.  R.  Co.,  148 
id.  54,  47  N.  E.  142;  1903,  Blumenthal  r. 
R.  Co.,  97  Me.  255,  54  Atl.  747  ;  1896,  Spears 
V.  R.  Co.,  43  Nebr.  720,  62  N.  W.  68  ;  1897, 
Goldsboro  v.  R.  Co.,  60  N.  J.  L.  49,  87  Atl. 
433  ;  1880,  Stackus  v.  R.  Co.,  79  N.  Y.  464 ; 
1896,  Tillett  v,  R.  Co.,  118  N.  C.  1031,  24  S.  E. 


Ill ;  1897,  White  o.  R.  Co.,  121  id.  484,  27  S.  E. 
1002 ;  1898,  Ward  ».  Odell  Mfg.  Co.,  123  id. 
248,  31  S.  E.  495  ;  1893,  Gates  v.  R.  Co.,  154 
Pa.  566,  572,  26  Atl.  598  (omitting  the  second 
clause) ;  1898,  Boyle  v.  Mahanoy  City,  187  id. 
1,  40  Atl.  1098 ;  1888,  Kane  v.  R.  Co.,  128 
U.  S.  91,  9  Sup.  16;  1891,  Delaware  L.  & 
W.  R.  Co.  V.  Converse,  139  id.  469,  11  Sup. 
669  ;  1893,  Washington  &  G.  R.  Co.  v.  Har- 
mon's Adm'r,  147  id.  571,  680,  13  Sup.  657  ; 
1893,  Richmond  &  D.  R.  Co.  v.  Powers,  149  id. 
43,  45,  13  Sup.  748  ;  1898,  Gardner  v.  M.  C.  K. 
Co.,  150  id.  349,  361,  14  Sup.  140;  1893, 
Northern  P.  R.  Co.  r.  Peterson,  5  C.  C.  A.  338, 
55  Fed.  940 ;  1897,  Pyle  v,  Clark,  25  id.  190, 
79  Fed.  744  ;  1892,  Hanley  v.  Huntington,  37 
W.  Va.  378,  16  S.  E.  807;  1893,  Salladay  v. 
DodgeviUe,  85  Wis.  318,  328,  55  N.  W.  696 
(omitting  the  first  clause) ;  1893,  Hart  t;. 
R.  Co.,  86  id.  483,  490,  57  N.  W.  91  (omitting 
the  second  clause)  ;  1897,  Morrison  v.  Madison, 
96  id.  452,  71  N.  W.  882. 

^  1894,  Gerdes  v.  Iron  &  F.  Co.,  124  Mo. 
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from  an  earlier  attitude  of  the  Courts,  when  such  questions  were  usually 
treated  as  questions  of  law,  in  the  sense  that  the  judge  determined  whether 
the  conduct  imder  all  the  circumstances  was  reasonable,  or  gave  instructions 
to  be  applied  by  the  jury  to  the  facts  that  might  be  found  by  them ;  and  in- 
stances of  this  older  treatment  are  to  be  found  to-day.^  Moreover,  an  inter- 
mediate form  appears,  reserving  the  question  for  the  judge  where  the  facts 
are  imdisputed.^  But  from  these  real  variations  in  the  attitude  toward  the 
present  subject  are  to  be  distinguished  the  instances  of  the  Court's  resort  to 
the  two  other  principles  already  noted  in  speaking  of  the  question  of  negli- 
gence ;  (a)  the  question  may,  by  the  development  of  the  substantive  law, 
have  ceased  to  be  a  broad  and  open  one  of  reasonableness  and  have  become 
reduced  to  detailed  and  concrete  rules  of  thumb,  —  as  in  several  instances  in 
the  law  of  negotiable  instruments ;  ^  here  there  is  a  rule  of  law,  more  or  less 
definite,  and  the  jury  are  to  that  extent  limited  in  their  inquiry ;  (b)  the 
Court's  supervisory  right,  upon  the  present  issue  as  upon  others,  to  declare 
that  there  is  not  evidence  sufficient  to  go  to  a  jury  or  that  a  verdict  is  against 
evidence  {ante^  §  2494),  may  be  exercised  by  ordering  a  nonsuit  or  setting 
aside  a  verdict,  without  denying  the  general  question  to  be  one  of  fact  for 
the  jury. 

§  2554.  Same:  Maliolous  Prosecutioii.  The  question  whether  a  defend- 
ant in  a  case  of  malicious  proBecution  or  falBe  arrest  had  ''  reasonable  and 
probable  cause "  for  the  suit  or  arrest,  although  it  may  be  in  the  broader 
sense  a  question  of  fact,  has  nevertheless  been  retained  in  the  hands  of 
the  Court  as  a  matter  for  its  determination.^  The  Court  should  properly 
instruct  the  jury  "  in  the  concrete  and  not  in  the  abstract,"  by  instructions 
adapted  to  cover  the  possible  findings  of  fact.^  It  is  sometimes  said  that 
the  question  is  for  the  judge  if  the  facts  are  undisputed  and  are  open  to 
but  one  inference ;  ^  but  this  fails  to  recognize  the  right  of  the  judge,  even 


847,  25  S.  W.  557  (obstructions  to  highway  by 
merchandise  for  an  unreasonable  time)  ;  1898, 
Chesterfield  r.  RatliflF,  —  S.  C.  —  ,  80  S.  E. 
593  (discharging  firearms  **  without  a  reasonable 
excuse") ;  1897,  White  t>.  Pease,  15  Utah  170, 
49  Pac.  416  (deliverv  of  goods  within  a  reason- 
able time  under  a  sale  in  fraud  of  creditors). 

>  1824,  Facey  v,  Hurdom,  8  B.  &  C.  218 
(reasonable  time ;  here  left  to  the  jury) ;  1832, 
Hellish  p.  Bawdon,  9  Bin^.  416  (Tindal,  C.  J. : 
*'  whether  there  has  been,  m  any  particular  case, 
reasonable  diligence  used,  or  whether  unreason- 
able delay  has  occurred,  is  a  mixed  question  of 
law  and  fact,  to  be  decided  by  the  jury,  acting 
under  the  direction  of  the  judge,  upon  the  par- 
ticular circumstances  of  each  case ") ;  1843, 
Burton  v.  Griffiths,  11  M.  &  W.  817  (reasonable 
time ;  here  left  to  the  jury) ;  1810,  Chesapeake 
Ins.  Co.  V.  Starke,  6  Cr.  268,  278  (whether  an 
abandonment  of  a  vessel  was  within  a  reasonable 
time  is  for  the  jury  under  the  Court's  direction) ; 
1894,  Joyner  v,  Roberts,  114  N.  C.  889,  392,  19 
S.  E.  645  (whether  a  register  of  deeds  made 
reasonable  inquiry  as  to  age  before  giving  a  mar- 
riage license  is  for  the  Court). 


»  1896,  Comer  v.  Way,  107  Ala.  800,  19  So. 
966  (time) ;  1892,  Eamshaw  v,  U.  S.,  146  U.  S. 
60,  67,  13  Sup.  14  (notice) ;  1896,  American 
Surety  Co.  v,  Pauly,  18  C.  C.  A.  644,  72  Fed. 
470  (time  of  sending  notice). 

*  So,  too,  in  other  subjects ;  e,  g. :  1868, 
Ryder  v.  Wombwell,  L.  R.  4  Exch.  32  (neces- 
saries for  an  infant). 

1  1841,  Pauton  v,  Waiiams,  2  Q.  B.  169; 
1870,  Lister  v.  Ferryman,  L.  R.  4  H.  L.  621  ; 
1894,  Olsen  v.  Lantalum,  32  N.  Br.  526 ;  1896, 
Kirk  V.  Garrett,  84  Md.  888,  85  Atl.  1089  ; 
1893,  White  v.  McQueen,  96  Mich.  249,  254,  55 
N.  W.  843  (facts  conceded ;  taken  from  the 
jun-) ;  1893-94,  Filer  v.  Smith,  ib.  847,  102  id. 
98,  55  N.  W.  999,  60  N.  W.  297  ;  1897,  Hess  ». 
Orf-gon  G.  B.  Co.,  31  Or.  508,  49  Pac  803  ; 
189'A  Mahaffey  v.  Byers,  151  Pa.  92,  96,  25  Atl. 
93  ;  1893,  Sanders  v,  Pahner,  5  G.  0.  A.  77,  55 
Fed.  217. 

•  Hess  V.  Bank,  supra, 

s  1895,  Diers  v.  Mallon,  46  Nebr.  121,  64 
N.  W.  722;  1891,  Wass  v,  Stephens,  128  N.  Y. 
123,  28  N.  £.  21. 
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where  the  facts  are  diflputed,  to  submit  instructions  appropriate  to  the  pos- 
Bible  findings.* 

§  2555.  Facts  Judicially  notioed ;  Trial  by  Inspection ;  Nul  Tlel  Record. 
{a)  On  such  matters  as  the  Court  notices  judicially  {post,  §  2567),  it  would 
seem  that  the  judge's  ruling  does  not  determine  the  matter,  and  the  jury 
need  not  take  it  from  him  as  a  decided  point,  unless  it  concern  something 
that  would  otherwise  not  come  to  them  as  matter  of  fact 

(Jb)  There  was  once  recognized  a  form  of  trial  hy  inspection,  i.  e.  by  the 
judge's  own  observation  of  the  fact  in  court.^  But  this  is  rather  to  be  con- 
sidered as  a  survival,  in  distorted  form,  of  some  of  the  earlier  methods  of 
proof  prevailing  before  jury-trial;*  and  no  recognition  would  probably  be 
given  to  it  to-day ,'  except  in  the  ensuing  instance. 

{c)  A  jvdicial  record,  when  its  existence  in  a  certain  tenor  is  denied,  was 
said  to  be  tried  ly  inspection  of  the  judge,  on  production  of  the  alleged  origi- 
nal record  before  him ;  and  the  plea  of  nid  tiel  record  was  coextensive  with 
this  class  of  cases  *  A  foreign  judgment,  however,  being  evidenced  by  copy 
only,  fell  without  this  rule..* 

§  2556.  Constraction  of  Documents.  The  construction  of  all  written  in- 
struments  belongs  to  the  Court^  It  may  become  necessary  to  hear  evidence 
of  the  surrounding  circumstances  that  fill  out  the  meaning  of  the  words,  as 
well  as  of  any  local  or  commercial  meanings  attached  to  particular,  words  by 
usage  (ante,  §§  2461-2478);  and  the  ascertainment  of  this  is  for  the  jury.^ 


«  1894,  Scbattgen  v.  Holnback,  149  III.  646, 
652,  36  N.  £.  969  (if  there  are  disputed  facts,  it 
is  to  be  submitted  under  instructions). 

1  1768,  Blackstone,  III,  831  (**  Trial  by  in- 
spection ...  [is  when  the  issue]  being  evi- 
dently  the  object  of  sense,  the  judges  of  the 
Court,  upon  the  testimony  of  their  own  senses, 
shall  decide  the  point  in  dispute ;  .  .  .  when 
the  fact  from  its  nature  must  oe  evident  to  the 
Court,  either  from  ocular  demonstration  or  other 
irrefragable  proof,  there  the  law  departs  from  its 
usual  resort,  the  verdict  of  twelve  men,  and  re- 
lies on  the  judgment  of  the  Court  alone  "  ;  the 
instances  f^ven  being  non-age  of  an  infant,  life 
and  identity  of  a  party  alleged  to  be  dead, 
idiocy  on  appeal  to  the  chancellor,  mayhem, 
and  a  date  as  appearing  in  the  almanac) ;  so  for 
non-age:  Co.  Litt.  380  6. 

*  Thayer,  Preliminary  Treatise,  19-24. 

»  1831,  Morton  v.  Fairbanks,  11  Pick.  368, 
870  (whether  certain  things  were  shingles  or 
mere  chips ;  'Mt  was  ruled  that,  as  the  point 
was  clear  upon  inspection,  it  was  to  be  decided 
by  the  Court "  ;  ruling  held  improper).  One 
of  the  rare  instances  is  the  following,  which 
however  falls  rather  under  the  principle  for 
documents  (post,  §  2556)  :  1836,  Cromwell  v. 
Tate's  Ex'r,  7  Leigh  301,  303  ("the  existence 
or  non-existence  of  the  seal  [on  a  deed]  is  to  be 
ascertained  by  an  appeal  to  the  senses ;  and 
when  that  is  the  case,  the  judges  of  the  Court 
shall  decide  "  ;  citing  Blackstone). 

*  1628,  Co.  Litt.  260  a  ("  If  such  a  record  be 
alleaged,  and  it  be  pleaded  that  there  is  no  such 


record,  it  shall  be  tried  only  by  itselfe  ") ;  1768, 
Blackstone,  Commentaries,  III,  880  (*' Where  a 
matter  of  record  is  pleaded  in  any  action  —  as, 
a  fine,  a  judgment,  or  the  like  —  and  the  oppo- 
site party  pleads  mU  tiel  record,  .  .  .  the  trial 
therefore  of  this  issue  is  merely  bv  the  record ; 
...  it  shall  not  receive  any  trial  by  witness, 
jury,  or  otherwise,  but  only  by  itself ")  ; 
accord:  1824,  State  v.  Graton,  8  Hawks  187; 
1824,  State  0.  Isham,  lb.  185 ;  1888,  Adams  v. 
Betz,  1  Watts  425,  427. 

»  1778,  Walker  v.  Witler,  1  Doug.  1,  7,  per 
Buller,  J.  C  It  is  to  be  tried  by  the  country 
.  .  .  and  not  by  the  Court");  1804,  Collins  v. 
Mathew,  5  East  473 ;  1820,  Baldwin  v.  Hale, 
17  John.  272. 

The  exception  for  judgments  of  another  of 
the  United  States  "proved  the  rule":  1818, 
MiUs  V.  Duryee,  7  Cr.  481,  485  (under  the  con- 
stitutional  clause  requiring  full  faith  for  a  judg- 
ment of  another  of  the  United  States,  nul  tiel 
record  becomes  the  proper  plea  of  denial ;  *'it 
may  be  proved  in  the  manner  prescribed  by  the 
Act,  ana  such  proof  is  of  as  high  a  nature  as  an 
inspection  by  the  Court  of  its  own  record "  ; 
Johnson,  J.,  diss.) ;  accord:  1828,  Hall  v.  Wil- 
liams, 6  Pick.  232,  237  (useful  opinion) ;  contra: 
1835,  Carter  v.  Wilson,  1  Dev.  &  B.  862. 

^  1806,  Stammers  v,  Dixon,  7  East  200,  209  ; 
1866,  Lyle  r.  Richards,  L.  B.  1  H.  L.  222-, 
241 ;  1873,  Betts  o.  Venning,  14  N.  Br.  267, 
270  ;  1889,  Hamilton  v,  Ins.  Co.,  186  U.  S.  242, 
255,  10  Sup.  945. 

s  1903,  State  v.  Brown,  171  Mo.  477,  71 
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But,  subject  to  the  amplification  or  precision  of  the  meaning  thus  ascertained, 
it  is  the  duty  of  the  jury  to  take  the  construction  of  the  instrument  from  the 
Court.®  Where  a  contract  is  entirely  oral,  or  partly  in  writing  and  partly 
oral,  it  is  usually  said  that  its  terms,  if  disputed,  are  to  be  tried  by  the  jury 
as  a  question  of  fact,  subject  to  instructions  as  to  the  legal  eifect  of  the 
words.* 

§  2557.  Criminal  Intent.  In  the  definition  of  crime,  certain  more  detailed 
rules  have  from  time  to  time  been  laid  down,  as  rules  of  law,  defining  the 
nature  of  malice  and  of  the  other  states  of  mind  that  are  to  be  taken  as 
constituting  that  criminal  intent  which  is  one  of  the  elements  of  the  offence. 
So  far  as  limited  by  these  rules,  the  question  of  intent  ceases  to  be  one  of 
fact  and  is  one  of  law.^  A  chief  controversy,  which  in  the  course  of  this 
development  brought  into  competition  and  collision  the  respective  functions 
of  judge  and  jury,  was  the  question  whether,  in  a  criminal  prosecution  for 
libel,  the  malicious  or  seditious  intent  was  an  inference  of  law  to  be  made 
from  the  words  published  and  the  averments  and  innuendoes,  as  found  by 
the  jury  and  spread  upon  the  record,  or  whether  it  remained  as  an  inference 
of  fact  to  be  found  by  the  jury.  The  practice  of  the  English  judges  in  the 
eighteenth  century  had  not  been  entirely  consistent  in  maintaining  the 
former  view,^  and  the  latter  view  was  finally  after  much  popular  agitation 
sanctioned  by  the  Legislature.® 


S.  W.  1031  ("the  interpretation  of  writings  is 
always  for  the  Court  except  when  they  are  am- 
bigaous  ") ;  1898,  Ricketts  v,  Rogers,  68  Nebr. 
477,  78  N.  W.  946  ;  1894,  Meeks  v.  Willard,  67 
N.  J.  L.  22,  25,  29  Atl.  318 ;  1879,  West  v. 
Smith,  101  U.  S.  263,  270  (whether  a  letter 
amounted  to  an  admission  ;  "where  the  effect 
of  the  instrument  depends  not  merely  on  its 
construction  and  meaning,  but  upon  collateral 
facts  and  circumstances,  the  inferences  of  fact  to 
be  drawn  from  the  paper  must  be  left  to  the 
jury  ") ;  1898,  M'Namee  v.  Hunt,  80  0.  C.  A. 
653,  87  Fed.  298  ;  1903,  Rankin  o.  Fidelity  Ins. 
T.  &  S.  D.  Co.,  189  U.  S.  242,  23  Sup.  663 
("Although  [the  question  of]  the  construction 
of  written  instruments  is  one  for  the  Court, 
[yet]  where  the  case  turns  upon  the  proper  con- 
clusions to  be  drawn  from  a  series  of  letters, 
particularly  of  a  commercial  character,  taken  in 
connection  with  other  facts  and  circumstances, 
it  is  one  which  is  properly  referred  to  a  jury  "). 

«  1839,  Hutchison  v.  Bowker,  6  M.  &  W. 
636,  541  (meaning  of  the  words  "fine  barley" 
and  "good  barley";  Parke,  B. :  "The  law  I 
take  to  be  this,  that  it  is  the  duty  of  the  Court 
to  construe  all  written  instruments  ;  if  there  are 
peculiar  expressions  used  in  it,  which  have  in 
particular  places  or  trades  a  known  meaning 
attached  to  them,  it  is  for  the  jury  to  say  what 
the  meaning  of  these  expressions  was,  but  for 
the  Court  to  decide  what  the  meaning  of  the 
contract  was  ") ;  1845,  Alderson,  B.,  in  Robert' 
son  V.  Showier,  13  M.  &  W.  609,  612  ("The 
jury  are  only  to  find  facts,  and  leave  the  Court 
to  judge  of  their  meaning  "). 

«  1896,  Nash  v,  Classen,  163  III.  409,   45 


N.  E.  277  (a  document  forming  part  of  a  series 
of  acts  alleged  to  indicate  an  agency-relation) ; 
1893,  Eureka  F.  Co.  v.  B.  C.  S.  &  R.  Co.,  78 
Md.  179,  188,  27  Atl.  1035;  1896,  Gassett  v. 
Glazier,  165  Mass.  473,  48  N.  E.  193  ("  where 
a  contract  is  to  be  gathered  from  talk  between 
the  parties,  and  especially  from  talk  on  more 
than  one  occasion,  the  question  what  the  con- 
tract was,  if  controverted,  must  usually  be  tried 
by  the  jury  as  a  question  of  fact ") ;  1891,  Sprag- 
ins  V.  White,  108  N.  C.  449,  13  S.  E.  171 
(absolute  or  conditional  effect  of  an  oral  agree- 
ment to  deliver). 

For  the  practice  in  determining  the  meaning 
of  a  libel,  see  Capital  &  Counties  &ak  v.  Henty, 
L.  R.  7  App.  Caa.  741  (1882). 

^  Distinguish  here  such  legal  definitions  of 
"malice,"  etc.,  from  ordinary  presumptions 
affecting  the  production  of  evidence  {ante, 
§  2511). 

'  The  arguments  and  opinions  in  the  great 
Trial  of  the  Dean  of  St.  Asaph's,  21  How.  St. 
Tr.  946,  968,  978,  1039,  3  T.  R.  428  (in  which 
Erskine  was  of  counsel  for  the  defendant,  and 
Lord  Mansfield  delivered  the  opinion),  contain 
the  data  on  both  sides ;  the  answer  of  the  Judges 
to  tlie  Lords,  in  1789,  22  How.  St.  Tr.  296,  301, 
finally  dealt  with  the  matter. 

»  1792,  St.  32  G.  Ill,  c.  60,  known  as  Fox's 
Libel  Act.  For  the  law  in  the  United  States, 
see  Thompson  on  Trials,  §  2026 ;  1886,  Shaw, 
C.  J.,  in  Com.  v.  Anthes,  6  Gray  186  (giving 
the  history  in  England) ;  1902,  Jones  u.  Murrav, 
167  Mo.  25,  66  S.  W.  981.  Distinguish  here, 
also,  however,  the  question  {ante,  §  2494) 
whether  in  a  civil  caae  there  is  any  evidence 


3596 


5§  2549-2559] 


DOCUMENTS;  INTENT;  LAW. 


2559 


§  2558.  Foreign  Law.  In  only  a  few  instances  has  it  been  thought  that  a 
matter  of  the  sort  strictly  termed  "  law "  should  be  left  with  the  jury  for 
determination.  It  is  more  generally  held  that  a  foreign  law  is  a  matter  of 
"  fact,"  i.  e.  its  existence  is  to  be  determined  by  the  jury.  But  the  better  view 
is  that  it  should  be  proved  to  the  judge,  who  is  decidedly  the  more  appro- 
priate person  to  determine  it.^ 

§  2559.  Local  Law.  The  doctrine  has  obtained  in  a  few  jurisdictions  that 
the  jury,  in  dealing  with  the  local  law  applicable  to  the  case,  have  a  legal 
right  to  repudiate  the  instructions  of  the  judge  and  to  determine  the  law  for 
themselves ;  ^  but  this  ill-advised  doctrine,  defiant  of  the  fundamentals  of  law, 
has  only  a  narrow  acceptance. 


upon  which  a  jury  might  find  a  libel :  1882, 
Capital  &  Counties  Bank  v,  Henty,  L.  K  7  App. 
Oas.  741. 

^  The  decisions  seldom  lay  down  either  rule 
absolutely,  owing  in  part  to  the  desire  to  retain 
the  principle  of  the  Court's  construction  of  docu- 
ments {aiiJLt,  §  2556)  while  recognizing  the  jury's 
function  of  crediting  the  evidence  ;  but  there  is 
no  necessity  for  here  conceding  anything  to  the 
latter  ;  with  the  following  rulings  compare  those 
cited  jpost^  §  2573  (judicial  notice  of  foreign  law), 
and  arde^  §§  1271,  1953  (expert  testimony  to 
foreign  law)  :  1868,  Kline  v.  Baker,  99  Mass. 
253  (foreign  law  is  matter  of  fact,  except  for  the 
construction  and  effect  of  a  written  document 
forming  the  entire  evidence) ;  1887,  Gibson  v, 
.Ins.  Co.,  144  id.  81,  10  N.  E.  729  (same); 
1898,  Hancock  Nat'l  Bank  v.  Ellis,  172  id.  39, 
51  N.  K  207  (a  question  of  law  when  consisting 
entirely  of  statutes  or  decisions ;  of  fact,  where 
decisions  are  conflicting  or  inferences  of  fact  are 
to  be  drawn) ;  1901,  Cook  v.  Bartlett,  179  id. 
76,  61  N.  K  266  (the  tenor  of  the  law  is  a  ques- 
tion of  fact,  but  the  construction  of  the  lan^age 
in  statutes  and  decisions  not  conflicting  is  for 
the  Court);  1857,  Charlotte  v.  Chouteau,  25 
Mo.  465,  473  (for  the  Court,  so  far  as  it  is  a 
statute,  or  decisions,  experts,  or  writers  resorted 
to  for  interpretation ;  but  perhaps  for  the  jury 


where  it  is  merely  unwritten);  1862,  Charlotte 
V.  Chonteao,  33  id.  194,  200,  201  (unwritten 
law  proved  to  the  jury ;  English  decisions,  etc., 
read  to  them);  1852,  Pickard  v.  Bailey,  26 
N.  H.  152,  169  (for  the  Court,  where  merely 
preliminary  to  the  legality  of  a  document) ; 
1902,  Mexican  N.  B.  (^.  v.  Slater,  53  C.  C.  A. 
239,  115  Fed.  593,  606  (expert  testimonv  to  the 
construction  of  a  foreign  statute,  held  to  be 
'*  addressed  to  the  jud^  to  aid  him  in  his  rul- 
ings") ;  1888,  Lycoming  Ins.  Co.  v.  Wright,  60 
Vt.  522,  12  Atl.  103. 

^  For  the  jurisdictions  in  which  this  view  is 
taken,  see  Thompson  on  Trials,  §§  2182-2148  ; 
for  a  vindication  of  its  orthodoxy  and  an  exam- 
ination of  the  rule  In  the  various  jurisdictions, 
see  the  opinion  of  Gray,  J.,  in  Sparf  v.  U.  S. 
(1895),  156  U.  S.  51,  110,  15  Sup.  278 ;  for  an 
examination  of  its  probable  origm,  see  Thayer, 
Preliminary  Treatise,  253  ;  leading  opinions  are 
the  following:  1838,  Best,  C.  J.,  in  Levi  t;. 
Mylne,  4  Bing.  189,  195;  1835,  Story,  J.,  in 
U.  S.  v.  Battiste,  2  Sumn.  243  ;  1846,  Shaw, 
C.  J.,  in  Com.  u.  Porter,  10  Mete.  263 ;  1869, 
Doe,  J.,  in  State  v.  Hodge,  50  N.  H.  510,  522  ; 
1902,  Hamersly,  J.,  in  State  v.  Gannon,  75 
Conn.  206,  52  Atl.  727  ;  and  the  earlier  author- 
ities are  collected  in  Mr.  Hargrave's  note  276  to 
Co.  Lit.  155  6. 
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WHAT  PROPOSITIONS  NO  EVID] 
NEED  BE  PRESENTED. 

TiTLB  I :  JUDICIAL  NOTICE. 


1.  Oenaral  Pilnolplas. 

I  2565.  Theory  of  Jadidal  Notice. 

§  2566.  Anomalous  MeaningB. 

§2567.  Effect  of  Judicial  Notice;  (1)  not 
CondnuTe. 

§  2568.  Same :  (2)  Notice  must  be  lequeated; 
Pleading  a  Statute. 

§  2569.  Same :  (S)  Judge's  Priyate  EdowI- 
edffe ;  Jndffe  may  Investigate. 

§2570.  Judicial  Notice  by  the  Jury's  own 
Knowledge. 

2L  Specific  Tuotm  Noticed. 

§  2572.  Laws :  (1)  Domesdo  Statotes  and  Oiv 
diniances. 
§2573.  Same:  (2)  Foreign  Law. 


§  2574.  Poliftieal  Fects:  (1)  laternatioaal  Af- 

faizs;  Seals  of  State. 

§  2575.  Same:  (2)  Domestic  Political  Organ- 
ization ;  Boundaries,  Cusitals,  etc. 

§  2576.  Same :  (S)  Domestic  Officials,  their 
Identity  and  Authority;  Genuineness  of  Offidal 
Documents. 

§2577.  Same:  (4)  Official  Acts;  Elections, 
Census,  Legislative  Proceedings,  etc. 

§  2578.  Judicial  Proceedings :  (1)  Officers  and 
Rules  of  Court. 

§  2579.  Same :  (2)  Records  of  Proceedings. 

§2580.  Notorious  Miscellaneous  Facts:  (1) 
Commerce,  Industry,  History,  Natural  Science, 
etc 

I  2581.  Same :  (2)  Times  and  Distances. 

§2582.  Same:  (S)  Meaning  of  Words;  Ni 
of  Intoxicating  Liquon. 


1.    General  Pitnoiples. 

§  2665.  Theory  of  Judicial  Notice.^  Of  the  propositions  involved  in  the 
pleadings,  or  relevant  thereto,  proof  by  evidence  may  be  dispensed  with  in 
two  situations :  (1)  where  the  opponent  by  a  solemn  or  infra-judicial  admis- 
sion has  waived  dispute,  and  (2)  where  the  Court  is  justified  by  general 
considerations  in  assuming  the  truth  of  the  proposition  without  requiring 
evidence  from  the  party.  The  former  is  considered  under  the  head  of  Judi* 
cial  Admissions  (post,  §§  2588-2596).  The  latter  is  the  process  most  com- 
monly meant  by  the  term  Judicial  Notice. 

There  are  various  senses  in  which  the  term  Judicial  Notice  is  used.  In 
the  orthodox  sense  above  noted,  it  signifies  that  there  are  certain  fdcta  pra^ 
banda  (ante,  §  2),  or  propositions  in  a  party's  case,  as  to  which  he  will  not 
be  required  to  offer  evidence ;  these  will  be  taken  for  true  by  the  tribunal 
without  the  need  of  evidence.  This  general  principle  of  Judicial  Notice  is 
simple  and  natural  enough.  As  to  the  scope  of  such  tacts,  they  include 
(1)  matters  which  are  so  notorious  that  the  production  of  evidence  would  be 
unnecessary ;  (2)  matters  which  the  judicial  function  supposes  the  judge  to 
be  acquainted  with,  either  actually  or  in  theory;  (3)  sundry  matters  not 
exactly  included  under  either  of  these  heads ;  they  are  subject  for  the  most 
part  to  the  consideration  that  though  they  are  neither  actually  notorious  nor 


^  The  most  learned  discussion  of  the  subject,     Thayer's  Preliminary 
and  its  history,  is  found  in  Professor  J.  B.     Eyidence,  c.  7. 
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bound  to  be  judicially  known,  yet  they  would  be  capable  of  such  instant  and 
unquestionable  demonstration,  if  desired,  that  no  party  would  think  of  im- 
posing a  falsity  on  the  tribunal  in  the  face  of  an  intelligent  adversary.  It  is 
hardly  feasible,  however,  in  enumerating  these  matters,  to  follow  strictly  this 
or  any  other  classification. 

§  2566.  Anomalous  Meanings  of  the  Term  Judicial  Notice.  The  term 
Judicial  Notice  has  many  applications,  distinct  from  those  peculiar  to  the 
present  purpose.  Some  of  these  are  traditional,  and  therefore  perhaps  not  to 
be  termed  incorrect ;  others  are  merely  loose  ways  of  naming  some  process 
or  rule  already  properly  known  under  another  name.  The  essential  thing  is 
to  distinguish  these  applications  from  the  chief  one,  here  involved,  i.  e,  the 
acceptance  of  a  matter  as  proved  without  requiring  the  party  to  offer  evi- 
dence of  it. 

(1)  A  usage  extending  far  back  in  our  annals  is  to  apply  the  term  where 
the  question  is  whether  a  certain  pleading,  or  a  certain  averment  in  a  pUadr 
ing,  or  greater  particularity  of  averment,  is  necessary}  (2)  Whether  a  Court, 
for  the  purposes  of  ordering  a  new  trial  or  otherwise,  may  give  effect  to  a  mat- 
ter capable  of  being  jvdicially  noticed  —  i.e.  assumed  without  evidence  —  but 
not  referred  to  in  the  record,'  or  falsely  alleged  in  the  pleading,^  is  a  question 
of  the  power  and  duty  of  the  Court ;  but  this  term  has  been  applied  to  it 
(3)  Whether  a  Court  will  take  judicial  notice  of  the  existence  of  a  foreign 
State  is  really  a  question  whether,  as  a  matter  of  substantive  law  and  judicial 
functions,  a  foreign  State  will  in  domestic  Courts  be  treated  as  existing  only 
so  far  as  the  Executive  so  treats  it ;  here  it  is  conceded  that  the  Executive's 
recognition  is  the  determining  element.^    (4)  Certain  rules  of  evidence,  usually 


^  Thayer,  M  supra,  pp.  281-2S6;  1899, 
Nichols  V.  BardweU  Lodge,  105  Kv.  168,  48 
8.  W.  426, 1091  (under  C.  C.  P.  §  119  and  Rev. 
St.  c.  35,  §  1) ;  1897,  Wikel  v.  Board,  120  N.  C. 
451,  27  S.  E.  117  (declaring  nnnecesBaiy  a  sap- 
piemen  tal  plea  aUeging  the  repeal  of  an  act) ; 
1897,  DoQglaM  v.  K.  £  M.  R.  Co.,  44  W.  Va. 
267,  28  S.  £.  705  (holding  it  nnnecesflary  to 
alleee  the  defendant  to  be  a  corporation). 

In  such  cases,  a  mling  that  no  averment  is 
necessary  woold  osnall j  imply  a  jadidal  notice  of 
the  fact  if  it  were  averrea  in  pleadinj^,  and  in 
the  ensning  topics  are  instances  of  this ;  bat  it 
does  not  follow  that  a  rnling  reqairine  an  aver- 
ment implies  that  the  fact  woold  not  be  noticed 
if  dnly  averred. 

*  'hiayer,  uhi  nipra,  pp.  288,  288;  1897, 
Steenerson  v.  R.  Co.,  69  Minn.  353,  72  N.  W. 
713  (the  Supreme  Court,  reviewing  a  finding  of 
the  Railroad  Commission  as  to  reasonable  rates, 
conceded  some  weight  to  the  experience  of  the 
Commission ;  Canty,  J. :  "  J  The  Commission] 
should  be  thoronghly  familiar  with  the  many 
financial  and  economic  problems  which  enter 
into  the  business  of  constructing  and  operating 
railroads.  How  is  a  jnd^e,  who  is  not  supposed 
to  have  any  of  this  special  learning  or  experi- 
ence, and  could  not  take  judicial  notice  of  it  if 
he  had  it,  to  review  the  decision  of  commis- 
sioners, who  should  have  it  and  should  act  upon 


it  1  It  seems  to  us  that  such  a  judge  is  not  fit 
to  act  in  such  a  matter.  .  .  .  We  see  no  way  of 
disposing  of  this  question  except  to  hold  that  on 
appeal  ih)m  the  commission  the  Courts  should, 
to  the  best  of  their  ability,  take  judicial  notice 
of  all  such  technical  learning,  knowledge,  and 
information  of  a  general  character  as  should  be 
known  and  understood  by  the  commission  ")• 

s  1828,  Taylor  v.  Barclay,  2  Sim.  213  (where  a 
pleading  alleged  that  a  certain  government  was 
recognized  by  H.  M.  government,  and  the  Court 
treated  this  as  incorrect ;  "  notwithstanding 
there  is  this  averment  in  the  bill  [demurred  to], 
I  am  bound  to  take  the  fact  as  it  really  exists, 
and  not  as  it  is  averred  to  be '') ;  1897,  reople  r. 
Oakland  Water- Front  Co.,  118  Cal.  234, 50  Pac. 
305  (declaration  alleging  title  in  certain  lands ; 
demurrer;  a  statute  incorporating  a  city  de- 
clared its  title  to  lands  alleged  in  the  declaration 
as  the  plaintiff's;  the  (jonrt  took  "judicial 
notice "  that  this  allegation  was  incorrect ;  but 
either  it  was  a  question  of  law,  in  which  case  a 
demurrer  does  not  admit  propositions  of  law,  or 
it  was  a  (question  whetner  certain  statutory 
boundaries  mcluded  the  plaintiff's  private  land, 
in  which  case  the  ruling  seems  wrong  as  a  matter 
of  judicial  notice). 

*  England:  1894,  Mighell  v.  Sultan  of  Johore, 
1  Q.  B.  '149,  158  (certificate  of  the  Secretary  of 
State  for  Colonies  as  to  defendant's  being  an  in- 
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Jtmovm  under  other  names,  are  frequently  referred  to  in  terms  of  judicial  no- 
tice. Thus,  the  admissibility  of  almanacs  is  mainly  a  question  whether  an 
exception  to  the  Hearsay  rule  can  be  made  in  their  favor ;  ^  but  a  Court  occa- 
sionally makes  this  exception  by  saying  that  the  almanac  is  to  be  judicially 
noticed ;  although  the  term  is  properly  applicable  only  where  the  Court  de- 
clares the  day  of  the  month,  or  other  fact,  not  to  need  evidence,^  and  then 
consults  the  book  to  inform  itself ;  the  practical  difference  being  that  in  the 
former  case  it  goes  to  the  jury,  but  in  the  latter  not.^  Again,  it  has  been 
said  that  judicial  notice  will  be  taken  of  the  correctness  of  the  photographic 
process;  '  which  is  merely  another  way  of  saying  that  properly  verified  photo- 
graphs are  admissible  evidence.®  In  the  same  way,  to  take  notice  that ''  mere 
pasturage  upon  these  western  lands  is  very  slight  evidence  of  possession,"  ^  is 
to  measure  evidence;  and  the  so-called  judicial  notice  of  certain  seals^^  is 
merely  a  rule  that  the  production  of  something  purporting  to  be  a  seal  shall 
be  in' these  cases  sufficient  evidence  of  genuineness  to  go  to  the  jury  or  shall 
suffice  to  raise  a  presumption  of  genuineness.  Whether  a  Court  will  take 
judicial  notice  of  the  contents  of  legislative  proceedings  may  be  properly  a 
question  of  the  present  sort ;  ^^  but  the  same  form  of  expression  is  also  occa- 
sionally used  where  the  real  inquiry  is  whether,  as  evidence  of  the  statute's 
terms,  or  of  its  passage,  the  journals  are  to  be  preferred  to  the  official  certifi- 


dependent  soyereijn]  power ;  "  this  letter  is  con* 
diisiye  ") ;  1900,  Foster  v.  Globe  Venture  Synd., 
1  Oh.  811  (boundary  of  a  forei^  State);  in 
Taylor  v.  Barclay,  tupra^  note  3,  it  was  decided 
merely  that  the  allegation  in  a  declaration  that 
a  certain  foreign  State  was  recognized  as  such 
by  the  King  could  be  found  untrue  by  reference 
to  the  Foreign  Office;  in  Yrisarri  v.  Clement, 
1825,  2  C.  &  F.  223,  225  ("  If  a  foreign  State  is 
recognized  by  this  country,  it  is  not  necessary 
to  prove  that  it  is  an  existing  State ;  but  if  it  is 
not  BO  recognized,  such  proof  becomes  neces- 
sary"),  the  latter  clause  seems  misleading; 
United  States:  the  doctrine  of  the  following 
cases  is  that  a  foreign  State  will  or  will  not  be 
so  considered  by  the  Court  according  as  it  is  or 
is  not  recognized  by  the  Executive :  1817,  U.  S. 
V.  Hutchings,  2  Wheel.  Cr.  C.  543;  1808,  Rose 
V.  Himely,4  Cr.  241,  272;  1818,  Gelston  v.  Hoyt, 
3  Wheat.  246,  324;  1821,  The  Nueva  Anna,  6 
id.  193;  1839,  Williams  v.  Suffolk  Ins.  Co.,  13 
Pet.  415,  421 ;  1852,  Kennett  v.  Chambers,  14 
How.  38.  51 ;  1889,  Re  Baiz,  135  U.  S.  403, 431, 
10  Sup.  8.54;  1890,  Jones  v.  U.  S.,  137  id.  202, 
212,  II  Sup.  80  (conclusive)  ;  1897,  Underbill  v. 
Hernandez,  168  id.  250,  18  Sup.  83 ;  1891,  U.  S. 
V.  Trumbull,  48  Fed.  99,  104;  1893,  The  Itata. 
56  id.  505,  510 ;  Story  on  the  Constitution,  II, 
§§  1566,  1567.  In  U.  S.  y.  Palmer,  3  Wheat. 
610,  634  (1818),  the  ruling  seems  merely  to  con- 
cede (and  properly)  that  a  defendant  denying  a 
piratical  intent  may  plead  the  authority  of  a 
revolutionary  government  having  a  colorable 
existence,  in  which  case  its  actual  recognition  is 
immaterial. 

»  Ante,  §  1698. 

•  Post,  §  2581,  where  instances  are  collected. 

^  The  following  instances  show  the  correct 


treatment:  1792,  Attorney-General  0.  Cast-plate 
Glass  Co.,  posty  §  2569;  1898,  Louisville  &  N. 
K.  Co.  V.  Brinckerhoff,  1 19  Ala.  606,  24  So.  893 
(here  the  Court  intimated  that  an  almanac, 
offered  to  show  the  time  of  sunset,  was  not 
improperly  excluded,  as  there  was  no  need  of 
evidence). 

So  also  mortality  tables  are  sometimes  said  to 
be  judicially  noticed:  1894,  Lincoln  v.  Power, 
151  U.  S.  436,  441,  14  Sup.  387  (notice  Uken  of 
Carlisle  Tables,  in  estimating  length  of  life, 
whether  offered  in  evidence  or  not) ;  although 
in  strictness  they  are  evidence  admissible  under 
an  exception  to  the  Hearsay  rule  {ante,  §  1698) ; 
the  following  case  shows  the  correct  treatment : 
1901,  Western  &  A.  R.  Co.  v.  Hyer,  113  Ga. 
776,  39  S.  E.  446  (on  exceptions,  a  statement  in 
the  brief  of  evidence  that  a  mortality  table  was 
introduced  does  not  authorize  the  Court  to 
notice  it,  though  it  is  stated  to  have  been  pub- 
lished in  a  volume  of  official  reports ;  Simmons, 
C.  J.,  and  Lewis,  J.,  diss.) ;  furthermore,  it 
seems  e<}ually  incorrect  to  notice  the  duradou 
of  life  without  some  evidence  from  tables  or  the 
like,  but  this  was  done  in  Nelson  v,  Bradford  L. 
&  W.  Co.,  75  Conn.  548,  54  Atl.  303  (1903). 

Again,  certain  official  interest  tables  are  some- 
times made  evidence  by  statute  {ante,  §  1672); 
but  this  does  not  signify  that  they  are  to  be 
judicially  noticed :  1886,*^  Camp  0.  Randle,  81 
Ala.  240,  2  So.  287. 

•  1874,  Udderzook  v.  Com.,  76  Pa.  340,  352. 

•  Ante,  §  792. 

!•  1897,  Whitney  ».  U.  S.,  167  U.  S.  529,  546. 
17  Sup.  857. 
"  Ante,  §§  2161-2169. 
"  Post,  §  2577. 
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oate  appended  to  the  enrolled  act.^^  (5)  Other  loose  applications  of  the  term, 
sometimes  dealing  with  matters  of  substantive  law,^^  sometimes  with  matters 
of  procedure,  will  occasionally  be  found.  It  is  unfortunate  that  the  phrase 
should  be  so  often  loosely  employed,  especially  as  the  legitimate  doctrine 
"is  an  instrument  of  great  capacity  in  the  hands  of  a  competent  judge,  and 
is  not  nearly  as  much  used,  in  the  region  of  practice  and  evidence,  as  it 
should  be."  IS 

§  2567.  Effect  of  Judicial  Notice  ;  (1)  not  Conclusive,  (a)  That  a  matter 
is  judicially  noticed  means  merely  that  it  is  taken  as  true  without  the  offering 
of  evidence  by  the  party  who  should  ordinarily  have  done  so.  But  the  oppo- 
nent is  not  prevented  from  disputing  the  matter  by  evidence,  if  he  believes  it  dis- 
putable.^ It  is  true  that  occasionally  a  Court  is  found  declaring  a  thing 
judicially  noticed  and  at  the  same  time  refusing  to  listen  to  evidence  to 
the  contrary;*  but  usually  this  is  in  truth  laying  down  a  new  rule  of 
substantive  law  by  declaring  certain  facts  immaterial ;  whenever  a  Court  for- 
bids the  production  of  evidence,  it  removes  the  subject  from  the  realm  of  the 
law  of  evidence  properly  so  called. 

(b)  The  process  of  taking  judicial  notice  often  may  imply  incidentally  a 
ruling  as  to  the  respective  functions  of  judge  and  jury.  Does  it  signify  that 
the  settlement  of  the  matter  rests  with  the  judge  and  not  with  the  jury,  that 
the  jury  are  to  accept  the  fact  from  the  judge,  and  that  so  far  as  any  further 
investigation  is  concerned,  it  is  for  the  judge  alone?  Such  is  the  view  some- 
times found,  in  decisions  ^  as  well  as  statutes.^  Yet  it  seems  rather  that  the 
jury  are  not  concluded ;  that  the  process  of  notice  is  intended  chiefly  for 
expedition  of  proof ;  and  that  since  the  fact  is  disputable  by  the  opponent 
(supra,  par.  a),  it  remains  possible  for  the  jury  to  negative  it.     In  those 


^  Ante,  §  1350. 

"  E.g.:  1896,  SoQthern  R.  Co.  v,  Covenia, 
100  Ga.  46,  29  S.  £.  219  (the  declaration  in  an 
action  for  loss  of  a  child's  services  alleged 
the  services  specificallj,  and  gave  the  age  of  the 
child  as  I  year»  8  months,  and  10  days;  the 
Court  took  **  judicial  cognizance  of  the  fact  that 
a  child  of  this  tender  age  is  incapable  of  render* 
inff  such  services  "  as  justify  recovery). 

^  Thayer,  ubi  supra,  p.  309. 
^  1896,  People  v.  Mayes,  113  Cal.  618,  45 
Pac.  860;  and  this  seems  implied  throughout, 
particularly  h^  the  doctrine  of  §  2569,  post. 

Since  judicial  notice  is  an  expedient  for 
hastening  the  trial  and  eliminating  superfluities, 
it  would  DC  proper  to  prevent  the  partjf  in  whose 
favor  the  fact  is  noticed  from  offering  evidence 
of  it:  1898,  State  v.  Chingren,  105  la.  169,  74 
N.  W.  946  (that  it  is  customary  to  mark  up  the 
price  of  land  to  be  sold,  not  noticed). 

*  E.  g, :  1889,  Com.  v.  Marzvuski,  149  Mass. 
68,  72,  21  N.  £.  228  (indictment  for  ille^all^ 
selling  cigars  on  Sunday  ;  "  the  Court  has  judi- 
cial knowledge  of  the  meaning  of  common  words, 


are"). 


*  Conn. :  the  first  case  is  presumably  now  not 
law;  1841,  Eilgore  v.  Bulkley,  14  Conn.  362, 
387  (conflicting  decisions  in  another  State,  sub- 
mitted to  the  jury) ;  1843,  Hale  v.  N.  J.  S.  N. 
Co.,  15  id.  539,  549  (by  statute,  reports  of  deci- 
sions in  other  States  are  to  be  judicially  noticed ; 
a  Court  therefore  may  hold  the  law  to  be  as 
therein  decided  without  submittiufi;  it  to  the 
jury) ;  1847,  Lockwood  v.  Crawford,  18  id.  361, 
370  (same) ;  1897,  State  v.  Main,  69  id.  123,  37 
Atl.  80  (excluding  from  the  jury's  consideration 
certain  evidence  as  to  a  contaeious  tree-disease ; 
leading  opinion,  by  Baldwin,  J.);  Minn,:  1893, 
Thomson-Houston  El.  Co.  v.  Palmer,  52  Minn. 
174,  177,  53  N.  W.  1137  (proof  of  foreign  law; 
official  copies  of  decisions  of  foreign  Court  not 
received,  the  question  being  for  the  Court). 

*  Alaska  C.  Cr.  P.  J  900.  §  156  (like  Or. 
Annot.  C.  1892,  §  1374) ;  C.  C.  P.  §  233  (like 
ib.  §  242) ;  Cal.  C.  C.  P.  1872,  §  2102  ("  when- 
ever the  knowledge  of  the  Court  is  by  this  code 
made  evidence  of  a  fact,  the  Court  is  to  declare 
such  knowledge  to  the  juij,  who  are  bound  to 
accept  it");  Or.  Annot.  C.  1892,  §  242  (like 
Cal.  C.  C.  P.  §  2102,  adding,  "  as  conclusive  ") ; 
{1374  (same) ;  Utah  Rev.  St.  1898,  §  3479  (like 
CaL  C.  C.  P.  §  2102). 
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classes  of  facts,  however,  in  which  the  judge  has  the  function  of  decision  and 
not  the  jury  (ajUe,  §§  2549-2559),  it  would  be  true,  so  far  as  any  such  facts 
were  capable  of  notice,  that  the  judge's  determination  is  exclusive ;  but  this 
would  not  be  by  virtue  of  the  doctrine  of  judicial  notice.' 

§  2568.  Same :  (2)  Notice  must  be  requested ;  Pleading  a  Statute.  Judicial 
notice  being  a  dispensation  of  one  party  from  producing  evidence,  it  would 
seem  that  the  party  must,  in  point  of  form,  make  a  request  for  it.^  Upon 
this  request,  the  Court  is  bound,  it  is  sometimes  said,  to  declare  the  fact 
noticed,^  or  at  least  to  make  that  investigation  (post,  §  2569)  which  it  deems 
necessary.  Ko  doubt,  in  most  instances,  the  rule  of  law  has  the  plain  conse- 
quence of  compelling  the  judge  to  declare  the  dispensation;  not  to  do  so 
would  be  to  err,  precisely  as  under  any  other  rule  of  law.  But  it  must  not 
be  supposed  that  this  is  universally  true ;  the  decisions  demonstrate  that  there 
are  numerous  topics,  near  the  line  of  doubt  in  their  feature  of  notoriety,  of 
which  the  Court  may,  but  not  must,  take  notice.  No  definite  distinction  is 
recognized ;  but  it  is  plain  that  many  of  the  rulings  merely  authorize  the  Court 
to  notice  a  fact,  without  requiring  it' 

§  2569.  Same:  (3)  Judge's  Private  Knowledge;  Judge  may  Investigate. 
(a)  There  is  a  real  but  elusive  line  between  the  judge's  personal  knowledge  as 
a  private  man  and  his  knowledge  as  a  judge.  The  latter  does  not  necessarily 
include  the  former ;  as  a  judge,  indeed,  he  may  have  to  ignore  what  he  knows 
as  a  man,  and  contrariwise.^  The  dilemma  sometimes  thus  presented  has 
given  rise  to  much  discussion  over  extreme  cases,  —  particularly  the  cele- 
brated problem  once  put  by  a  King  of  England,  whether  a  judge  could  lawfully 
respite  a  convicted  person  whom  he  personally  knew  to  be  innocent.'     But  it 


*  Thus  most  of  the  above  rulings  in  n.  8  are 
teferable  rather  to  the  doctrine  {ante,%  2558)  that 
foreign  law  should  be  evidenced  to  the  Court. 

^  1902,  Amnndson  v.  Wilson,  11  N.  D.  193, 
91  N.  W.  37. 

Distinguish  the  question  {ante,  §  2566) 
whether  the  party  must  have  pleaded  the  fact ; 
this  arises  freanentlj  for  the  case  of  a  statute  ; 
e.  g.,  1898,  Nichols  v.  BardweU  Lodge,  105  Ey. 
168.48  S.  W.  426,  1091. 

s  1899,  State  v.  Magers,  35  Or.  520,  57  Pac. 
197  (time  of  sunset). 

•  E.  g, :  1889,  Hunter  v.  N.  Y.  O.  &  W.  R. 
Co.,  116  N.  Y.  615,  621, 23  N.  E.  9  ("  Courts  are 
not  bound  to  take  judicial  notice  of  matters  of 
hct.  Whether  thej  wiU  do  so  or  not  depends  on 
the  nature  of  the  subject,  the  issue  involved,  and 
the  apparent  justice  of  the  case*');  1902,  Re 
Osborne,  52  C.  C.  A.  595,  115  Fed.  1  (a  court's 
own  records ;  the  Court  is  not  obliged  to  notice 
them). 

^  The  following  joke  of  Lord  Eldon's  illus- 
trates this  :  1782  (?),  Lord  Eldon,  in  Twiss'  Life, 
I,  130 :  "  We  had  an  amusing  case  at  York. 
Stakes  for  a  race  had  been  deposited  in  the 
hands  of  one  party,  to  be  paid  to  the  owner  of 
the  horse  that  won ;  but  then  there  was  a  con- 
dition that  each  horse  was  to  be  ridden  by  a 
'  gentleman ' ;  and  it  was  disputed  whether  the 
horse  that  did  win  was  ridden  by  a  *  gentleman' 


or  not.  This  action  was  to  ascertain  this  point. 
.  .  Well,  we  had  a  great  deal  of  evidence,  and 
then  we  came  to  the  summing  up  of  the  iudee, 
who  addressed  the  jury  in  these  words :  *  GenUe- 
men  of  the  jury,  when  I  see  you  in  the  box,  I 
call  you  "  gentlemen,"  for  I  know  you  are  sudi ; 
custom  has  authorised  me ;  and  from  your  office 
there  I  know  yon  are  entitled  to  be  called  "  gen- 
tlemen.'' But,  out  of  that  box,  I  do  not  know 
what  may  be  deemed  the  requisites  that  con- 
stitute a  *'  gentleman  *' ;  therefore  I  can  give  yoa 
no  direction.'  The  jury  returned  a  verdict  that 
he  was  not  a  'gentleman.'  WeU,  the  next 
morning  he  challenged  both  Law  and  me,  who 
were  conducting  the  cause  against  him,  fur  say- 
ing that  he  was  no  gentleman  ;  we  sent  him  this 
answer,  that  we  comd  not  think  of  fighting  one 
who  was  pronounced  by  a  solemn  verdict  of 
twelve  of  his  countrymen  to  be  no  gentleman." 
«  1406,  Y.  B.  7  H.  IV,  41,  pi.  5  (in  arguing 
a  question  as  to  the  duty  of  tne  Court  not  to 
have  rendered  a  certain  judgment,  counsel  put 
this  case :  "  Sir,  let  us  put  the  case  that  one 
man  kills  another  in  vour  presence,  yon  observ- 
ing it,  and  another  wto  is  not  guilty  is  indicted 
before  you  and  is  found  guilty  so  as  to  incur 
the  penalty  of  death ;  yon  ougnt  to  respite  the 
judgment  against  him,  for  you  are  knowing  to 
the  contrary,  and  should  make  further  report  to 
the  King,  to  give  him  pardon;  no  more  should 
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is  now  well  enough  understood  that  there  is  here  no  impracticable  dilemma. 
If  the  judge^  as  a  man  and  an  observer,  has  any  personal  knowledge,  he  may 
(and  sometimes  morally  must)  utilize  it  by  taking  the  stand  as  a  witness  and 
telling  in  that  capacity  what  he  knows  (ante,  §  1909) ;  this  solves  the  dilemma 
without  either  injuring  justice  or  violating  principle.^  It  is  therefore  plainly 
accepted  that  the  judge  is  not  to  use  from  the  bench,  under  the  guise  of  judi- 
cial knowledge,  that  whicl)  he  knows  only  as  an  individual  observer.*  The 
former  is  in  truth  "  known  "  to  him  merely  in  the  peculiar  sense  that  it  is 
known  and  notorious  to  all  men,  and  the  dilemma  is  only  the  result  of  using 
the  term  "knowledge"  in  two  senses.  Where  to  draw  the  line  between 
knowledge  by  notoriety  and  knowledge  by  personal  observation  may  some- 
times be  difficult,  but  the  principle  is  plain. 

(b)  But  the  subjects  of  knowledge  which  raise  the  foregoing  problem  are 
obviously  those  "  facts,"  in  the  ordinary  sense,  which  are  ascertainable  by 
personal  observation ;  belonging  as  they  do  to  the  jury's  ultimate  determina- 
tion, it  is  obvious  that  the  judge  must  in  their  regard  be  merely  an  ordinary 
witness  to  the  jurors.  There  are,  however,  facts  of  "law"  which  are  for  the 
Judge* s  own  ultimate  determination,  —  such  as  the  tenor  of  foreign  or  local 
law  (ante,  §§  2558,  2559)  and   the  meaning  of  a  document  (ante,  §  2556). 


jon  give  jadgment  in  this  case,  before  cansiDg 
those  to  appear  by  whose  hands  the  King  was 
paid  " ;  Gascoigne,  C.  J. :  **  Once  the  King  him- 
self asked  of  me  the  very  case  that  yon  have 
put,  and  asked  me  what  was  the  law,  and  I  told 
nim  just  as  yon  say  it,  and  be  was  well  pleased 
that  the  law  was  so");  1578,  Plowden's  Com- 
mentaries, Partridge  v.  Strange,  Plowd.  83  (men- 
tioning, in  Saanders'  argument,  the  case  in 
7  H.  IV  with  apparent  approval) ;  1588,  Coke, 
as  counsel  in  Harriot  v.  Pascal,  1  Leon.  159, 
161  (re- stating  the  case  from  the  Year-book: 
"The  jadge  he  oaght  not  to  carry  himself  ac- 
cording to  his  private  knowledge  which  he  hath 
of  the  said  fact,  scil.  to  acquit  the  prisoner,  but 
all  that  he  can  do  is  to  respite  jnagment " ;  it 
may  be  noted  that  Coke  mistranslates  the  word 
veiaiit  in  the  original,  and  the  story  has  been 
sometimes  mistold,  through  him). 

Professor  Thayer  (Preliminary  Treatise,  291) 
has  an  interesting  note  on  tlic  earlier  literature 
of  this  problem. 

s  1696,  Sir  John  Fenwick  s  Trial,  before  the 
House  of  Commons,  13  How.  St.  Tr.  663,  667 
{Mr.  Hawles,  Sol.  General,  on  Mr.  Newport 
having  cited  the  above  story  of  Gascoigne :  "  It 
is  said,  though  a  judge  do  think  in  his  conscience 
a  person  guilty,  yet  he  ought  not  to  make  use  of 
that  private  knowledge ;  and  a  case  was  quoted 
out  of  Henry  IV.  But  I  think  that  judge 
might  have  behaved  himself  something  better 
than  he  did ;  and  sure  I  am,  now  he  would  be 
blamed.  I  do  not  say  that  a  judge  upon  his 
private  knowledge  ought  to  judge ;  he  ought 
not.  But  if  a  judge  knows  anything  whereby 
the  prisoner  might  be  convicted  or  acquitted 
(not  genc-nUly  known),  then  I  do  say  he  ought 
to  be  called  from  the  place  where  he  nate,  and  go 
to  the  bar  and  give  evidence  of  his  knowledge ; 
and  so  the  judge  in  Henry  IV's  time  ought  to 


have  done,  and  not  to  have  suffered  the  prisoner 
to  have  been  convicted  and  then  get  a  pardon 
for  him;  for  a  pardon  will  not  always  do  the 
business  "). 

«  1851,  Fox  V,  State,  9  Ga.  373, 376  (refusing 
a  continuance ;  the  judge's  personal  knowledge 
of  a  witness'  lack  of  credit,  held  improper  to 
be  used;  good  opinion,  by  Nisbet,  /.);  1854, 
State  r.  Edwards,  19  Mo.  675,  676  (conviction  of 
a  witness  before  the  same  judge  in  another 
county ;  notice  not  taken) ;  1809,  Kosekrans  v. 
Antwerp,  4  John.  239  (a  statute  forbade  an 
appearance  by  attorney  in  a  justice's  court, 
unless  the  party  was  prevented  bv  sickness  or 
by  absence  trom  the  county,  of  which  proof  was 
to  be  made ;  "  the  justice  cannot  act  from  his 
own  knowledge  and  call  that  knowledge  proof  ") ; 
1870,  State  v.  Horn,  43  Vt.  20,  23  (mamage  cer- 
tificate by  a  justice  in  another  domestic  State ; 
judge's  own  knowledge  of  law  of  that  State  not 
to  be  used);  1900,  Shafer  v.  Eau  Claire,  105 
Wis.  239,  81  N.  W.  409  (a  witness  to  a  bridge's 
bad  condition  was  excluded  by  the  trial  judge, 
because  the  offer  was  "  contrarv  to  what  I  know 
to  be  the  fact  from  my  own  personal  knowledge"; 
held  erroneous). 

Occasionally,  however,  this  is  allowed  to  slip 
in :  1880,  Wisconsin  Central  R.  Co.  v.  Cornell 
Univ.,  49  Wis.  162,  164  (condemnation  of  right 
of  way ;  the  trial  judge's  "  great  familiarity  with 
that  portion  of  the  State,"  considered  m  not 
reversing  the  judgment);  1881,  Halaska  v. 
Cotzhausen,  52  id.  624,  9  N.  W.  401  (action  for 
services  as  counsel,  tried  before  a  judge ;  the 
judge's  observation  of  the  services  as  he  "  saw 
and  knew"  them,  allowed  to  be  used).  The 
following  statute  is  peculiar:  Conn.  Gen.  St. 
1887,  §  689  (justice  of  peace's  "personal  knowl. 
edge  "  of  commission  of  offences  of  dnmkenness, 
etc,  sufficient). 
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t^">^  U/.**.  :,*t  UJ^r  T*'^"\T\  %/*  a  ii.a::  or  a  ':^l-ri.i.ir.  fc: :re  Ei^kir.j  the  ruling. 
T;.  It  j.fv>^>,  >,  'y^r;,:/*',.'!  er.o^^'h  ;*  l"::!  ir  is  di-tini-t  frcm  ihc  two  preceding 
oi»ir>.  l\  >,  fi'A  a  */::^r'.r*  I'/T  *rv'.'if:r.ce  t/i  es:^\l>L  tLe  fact ;  l«*:!aase  the  fact  is 
\//A,i*\y  of  a  k.r*'l  'Aiihrj  th^;  prov.:,-^  of  t?-e  j^iy,  n-x  erf  the  jii'lge.  Xot  is  it 
a  *'jfU*j*''rA\on  of  ij^r¥/iL^\  V^t^Ain^mj,  for  the  jid^e  d':«s  not  know  it  by  his 
own  ol/v?rvatiofj,  n^/r  n^^^d  he  take  tr,e  stand  to  testifr.  It  is  nierelr  an 
(pf'/a<iou;t\  measure,  tak';n  in  diTcretion,  to  satLsfj  the  j"dge  that  he  is  jus- 
itUf'A  in  f/jak;nj(  the  Af:'t\uA  ruling  for  di^j/ensing  with  evidence.  He  per- 
c/'AWi',^  that  th<j  faA;t  probably  cannot  need  evidence ;  he  merely  seeks  to  define 
th*{  pTi'/:h*:  V'Ufff  of  the  far;t  Wiff)\it  which  he  will  make  his  ruling.  The 
iiu'X  will  >itill  be  in  theory  disputable  before  the  jurors  (anU,  §  2567);  the 
jiidi/:ial  iuvHHi'i^aiion  in  tmuhi,  not  in  order  to  establish  the  fact  in  their 
hU'/M,  but  U)  f/iak'j  a  ruling  diftfjensing  one  party  from  offering  to  them  evi- 
tU'Mf'Ji  (ft  the  fact.  This  J;r^y^^ss,  moreover,  though  permissible,  is  not  com- 
[;ulHory  upon  the  jurlg^;,^  inasmuch  as  judicial  notice  at  laige  is  itself  more  or 
leHH  oj/tirifial  (ante,  §  250H). 


•  IH'/H,  Tityhtr  v.  HarHav,  2  8im.  21.1  ("In 
iutumu^tiftirti  tft  i\ni  tiriruuio.um  in  thin  caM,  I 
h(tv<i  tiii'l  ('orrMriiinii';ifi(;fi  with  iUa  Foreign 
iH)U'*%,  find  I  urn  Mutliori/,c(l  to  iitato  that  the 
ytu\frti\  \lf]m\i\'ui  of  (Vritral  America  han  not 
Imiifi  ri'ioKi»i/4ul  •');  MHK),  I«oi»t#!r  w,  (ilol>fl  Ven- 
tnnt  Nyiid  ,  t  ('h.  Hll  (iK)iindarioM  of  a  foreign 
Hhit<<)  ;  1H»7,  IliidfThill  fi.  Jlomandez,  168 
tf.  H  U.M),  \H  Hiip,  H.')  (tho  (%mrt  may  conBalt 
thil  DiipitrLiiHiiit  of  State  for  information  aa  to 
thd  l*)H<ii'titiMi  rocn^iiition  of  a  foreign  civil  war 
Mini  tit'  /tn'tu  ifovnrniutMit,  and  may  And  the  fact 
U)ion  mu'U  information). 

•  iM-m,  Ihirran^Mr  v.  Baiim,  10.1  Ga.  465,  30 
H.  K.  fiy4   (tixtraditlon)  ;  IU(W,  Wclld  v.  Greiis, 

-  id.  —  ,  4fk  S.  K,  418  (law  of  another  of  the 
tUiitod  Htiitim);  and  taHON  cited  ante,  §  2667, 
noio  M. 

V  l7Hti,  AnHWorof  the  Judf^m  to  the  Iloune 
of  LohlN,  U'J  ilow.  St.  'IV.  .'iO'i  (jud^uA  may 
riiMitrl  to  ^mnuna^l«  and  loxiconn) ;  17l>2,  Kyre, 
('■  li  ,  in  Attornny  (iiqiftral  v.  CaNt-plato  (iiass 
Co,  I  Aiinlr.  i'lu/44  ("On  domnrror,  a  judge 
niuv  wnll  Inloim  lilniHrlf  from  dictionaries  or 
iMMikM  on  \hi>  partirnlar  Hultjoot  concerning  the 
inoitning  of  any  Wiird,     If  he  dooB  so  at  nisi 
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priuM,  and  shews  them  to  the  jniy*  they  are  not 
to  be  considered  as  eridence,  bat  only  as  the 
grounds  on  which  the  judge  has  formed  hia 
opinion");  1902,  Hilton  v.  Ray  lance,  25  Utah 
129,  69  Pac  660  (certain  works  on  the  Mormon 
religion  haring  been  excluded  in  the  trial  below, 
the  Court  held  that  it  wajs  entitled  to  refer  to 
them  nevertheless,  as  a  matter  of  judicial  knowl- 
edge. "  to  ascertain  the  particular  meaning  "  of 
the  Mormon  doctrine  of  "  sealing  ") ;  and  in- 
stances cited  ante,  §  2556  (construction  of  docu- 
ments) and  §§  1699,  1700  (dictionaries,  etc,  in 
evidence). 

•  1896,  People  V.  Mayes,  113  Cal.  618,  45 
Pac.  861  ("  he  is  authorized  to  avail  himself  of 
any  source  of  information  which  he  may  deem 
authentic,  either  by  inquiring  of  others,  or  by 
the  examination  of  books,  or  by  receiving  the 
testimony  of  witnesses  ") ;  and  many  instances 
fHissi'm,  post,  §§  2572-2582. 

•  A\.(7. :  1853,  Littlehale  v.  Dix,  11  Cush- 
364  (magistrate's  certificate  that  a  deponent 
lived  more  than  thirty  miles  from  the  place  of 
trial,  and  no  contrarvevidence ;  the  Ck>urt  held 
not  bound  to  learn  what  the  distance  was). 


SS  2565-2582]    PRIVATE  KNOWLEDGE ;  JURY'S  KNOWLEDGE.     §  2670 

§  2570.  Judicial  Notice  by  the  Jury's  Own  Knowledge.  In  general,  the 
jury  may  in  modern  times  act  only  upon  evidence  properly  laid  before  them 
in  the  course  of  the  trial.  But  so  far  as  the  matter  in  question  is  one  upon 
which  men  in  general  have  a  common  fund  of  experience  and  knowledge, 
through  data  notoriously  accepted  by  all,  the  analogy  of  judicial  notice  ob- 
tains to  some  extent,  and  the  jury  are  allowed  to  resort  to  this  information 
in  making  up  their  minds.  This  doctrine,  of  course,  has  several  aspects. 
From  the  point  of  view  of  the  jury's  duty,  it  appears  as  an  exception  to  the 
rule  that  they  must  act  only  upon  what  is  presented  to  them  at  the  trial. 
From  the  point  of  view  of  the  Hearsay  rule,  it  may  also  be  thought  of  as  a 
partial  exception  to  that.*  But  additionally  it  must  be  considered  from 
the  present  point  of  view,  for  it  authorizes  the  party  to  ask  the  jury  to 
refer  to  their  general  knowledge  upon  the  matter  in  question,  and  thus  in 
effect  and  to  that  extent  makes  it  unnecessary  for  the  party  to  offer  such 
evidence. 

But  the  scope  of  this  doctrine  is  narrow ;  it  is  strictly  limited  to  a  few 
matters  of  elemental  experience  in  human  nature,  commercial  affairs,  and 
every-day  life.^  Thus,  the  natural  instincts  of  human  conduct,  with  reference 
to  care  or  negligence  at  the  time  of  danger,  may  be  considered,'  the  dangerous- 
ness  of  smoking  a  pipe  in  a  bam  near  the  straw,^  the  conditions  affecting  the 

^  Ante^%  1900  (jaron  having  personal  knowl-  been  instructed  that  they  mieht  consider  their 

edge  mast  take  the  stand  and  state  it  publicly  knowledge  of  "  the  habits  of  thought  and  mind 

as  witnesses  subject  to  cross-examination).    Dis-  and  the  natural  instincts  of  men  *'  to  preserve 

tinguish,  however,  the  propriety  of  knowledge  themselves  from  injury,  held,  that  on  the  facts 

acquired  at  a  view  (antef\\\%%).  the  idea  was  "presented  too  prominently  ")  ; 

*  In  the  palmy  days  of  special  juries  (Thayer,  1896,  Manning  v.  R.  Co.,  166  Mass.  230,  44 
Preliminary  Treatise,  pp.  94-97)  this  class  of  N.  E.  )35  (injury  by  the  fall  of  a  trolley ;  to  the 
facts  must  obviously  have  been  of  broad  range,  objection  that  there  was  no  evidence  of  negli- 
But  their  gradual  disuse  seems  to  have  been  gence,  it  was  said  **  the  jury  were  at  liberty  to 
marked  by  a  judicial  inclination  to  disparage  say,  from  their  experience  as  men  of  the  world, 
a  resort  to  even  that  special  knowledge  for  that  under  such  circumstances  such  an  accident 
which  they  were  first  sougnt:  1836,  R.  v.  Kosser,  commonly  does  not  happen,  unless  the  stick  is 
6  C.  &  P.  648  (value  of  a  watch ;  Vaughan,  J. :  carelessly  handled ;  that  it  is  in  the  power  of  the 
"  Any  knowledge  you  may  have  on  the  subject  holder  to  see  that  he  does  not  submit  it  to  such 
you  may  use ;  some  of  you  perhaps  may  be  in  a  strain  as  to  make  it  possible  that  it  should  be 
the  trade " ;  Parke,  B. :  "If  a  gentleman  is  in  torn  from  his  hands ;  and  to  infer  from  those 
the  trade,  he  must  be  sworn  as  a  witness.  That  general  propositions  of  experience  that  there 
general  knowledge  which  any  man  can  brin^  was  negligence  in  the  particular  case '') ;  1897, 
to  the  subject  may  be  used  without;  but  if  it  Lamoureux  v.  R.  Co.,  169  id.  338,  47  N.  E.  1009 
depends  on  any  knowledge  of  the  trade,  the  (ordinary  conduct  at  a  railroad  crossing  may 
gentleman  must  be  sworn   ).  be  noticed) ;  1899,  Leary  v.  Fitchburg  R.  Co., 

*  With  the  following  cases,  compare  the  ;>r6-  173  id.  373,  53  N.  £.  817,  semUe  ("common 
sumption  of  carefulness  {ante,  §  2510):  1874,  experience"  as  to  the  mode  of  alighting  from 
Bridges  v.  R.  Co.,  L.  R.  7  H.  L.  213  (Pollock,  cars,  proper  to  be  considered);  1890,  Huntress 
B. :  '*It  appears  to  me  that  the  jurors  were  v.  R.  Co.,  66  N.  H.  185,  34  Atl.  154  (Doe,  C.  J. : 
entitled  to  assume  that  prima  facie  the  deceased  "  When  there  is  no  evidence  of  insanity,  intox- 
would  conduct  himself  with  ordinary  prudence  ication,  or  suicidal  purpose,  and  no  evidence 
and  discretion  ") ;  1902,  Chicago  &  E.  I.  R.  Co.  on  the  question  of  his  care,  except  the  instinct 
V.  Beaver,  119  III.  34,  65  N.  E.  144  (jurv  may  provided  for  the  preservation  of  animal  life,  it 
consider  the  natural  instinct  to  preserve  life  and  may  be  inferred  nom  this  circumstantial  proof 
avoid  danger) ;  1894,  Hopkinson  v.  Knapp  Co.,  that,  for  some  reason  consistent  with  ordinary 
92  la.  328,  60  N.  W.  653  (jury  may  consider  the  care  and  freedom  from  fault  on  his  part,  his 
natural  instinct  to  avoid  danger) ;  1899,  Ellis  v.  attempt  to  cross  was  due  to  his  inadequate 
Leonard,  107  id.  487,  78  N.  W.  246  (the  natural  understanding  of  the  risk"). 

instinct  of  self-preservation  from  danger  is  not         ^  1898,  Lillibridge  v.  McCann,  117  Mich.  84 

to  be  considered,  if  the  plaintiff  himself  testi-  75  N.  W.  288  (fire  set  in  a  barn  by  smoking  a 

fies) ;  1885,  Chase  v.  Maine  Central  R.  Co.,  77  pipe  in  the  straw;  no  evidence  of  dangeronaneas 

Mo.  262   (death  by  a  train;  the  jury  having  needed). 
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various  kinds  of  values,^  the  intoxicating  nature  of  a  certain  liquor,^  and  even 
(though  this  illustrates  how  local  conditions  may  affect  the  application)  that 
a  game  played  with  bone-counters  was  played  for  money ;  ^  but  such  a  mat- 
ter of  private  and  variable  belief  as  the  character  of  a  particular  witness 

cannot  be  so  taken  into  consideration  by  the  jury.^  The  range  of  such  gen- 
eral knowledge  is  not  precisely  definable ;  ^  but  in  these  days  when  too  much 

*  With  the  following  cases  compare  those  on  the  part  of  the  Courti  hat  which  was  in  pos- 
cited  ante,  §  116S  (ji^ry's  knowledge  acqaired  at  session  merely  of  some  one  or  more,  hat  not 
a  view) :  1881,  Green  v.  Chicago,  97  111.  370,  the  whole  of  the  jarj,  coald  not  fairlv  be  taken 
372  (jury's  "  own  knowledge  of  yalaee "  may  into  view  hy  the  juiy ") ;  1876,  Wharton  a. 
be  considered) ;  1898,  Springfield  C.  R.  Co.  v.  State,  45  Tex.  2,  4  (the  jury  asked  the  trial 
Hoeffner,  175  id.  634,  51  N.  £.  884  (damages  judge :  '*  Can  we  judge  a  witness  iust  by  what 
for  personal  injuries ;  general  knowledge  al-  ne  says  on  the  stand,  and  not  by  what  we  know 
lowed  to  be  used) ;  1900,  Rock  Island  &  eT  I.  K.  of  him  privately  ?  "  held,  that  the  answer  should 
Co.  V.  Gordon,  184  id.  456,  56  N.  E.  810  (value  have  been  in  the  affirmative) ;  1895,  Johnson  o. 
of  land ;  "your  own  general  knowledge  of  mat-  R.  Co.,  91  Wis.  233,  64  N.  W.  753  (the  jury's 
ters  and  amurs,"  being  struck  from  the  instruc-  knowledge  of  character  of  a  particular  witness 
tion,  was  held  to  be  mere  surplusage) ;   1893,  is  not  to  be  used). 

Chicago  K.  &  W.  R.  Co.  v.  Parsons,  51  Kan.         In  Georgia,  this  result  was  at  first  not  ac- 

408,  410,  32  Pac.  1083  (personal  knowledge  as  cepted :  1881,  Anderson  v.  Tribble,  66  Ga.  585, 

to  value  of  land  is  not  to  be  considered) ;  1834,  589  (a  charge  that  a  witness'  character  for  ve- 

Parks  V,  Boston,  15  Pick.  198,   209   (eminent  racity,  if  they  knew  it,  might  be  considered,  waa 

domain;  in  judging  damages,  the  jury  should  approved);  1881,  Head  v.  Brid^,  67  id.  227, 

"  take  counsel  of   their  own  experience    and  237  (same ;  the  ruling  defended  in  an  able  opin- 

knowledge  of  like  subjects") ;   1839,  Mnrdock  ion  by  Crawford,  J.) ;  1884,  Howard  v.  State,  73 

V.  Sumner,  22  id.  156  (nalue  of  goods  converted ;  id.  83  (same  ruling) ;  1892,  Chattanooga  R.  ft  C. 

Shaw,  C.  J.:  "The  jurv  mav  properly  exercise  R.  Co.  v.  Owen,  90  id.  265,  284,  15  S.  E.  853 

their  own  judgment  and  apply  their  own  knowl-  (preceding  cases  overruled ;  similar  charge  dis- 

edse  and  experience  in  regard  to  the  general  approved) ;  1894,  Collins  v.  State,  94  id.  394,  19 

subject  of  inquiry") ;  1888,  Bradford  v.  Cunard  S.  £.  243  (same). 

Co.,  147  Mass.  55,  16  N.  £.  719,  semble  ("com-         In  South  Caro/ina  the  earlier  theory  of  a  jury's 

mon  experience "  is  usable  in  finding  values) ;  knowledge  long   persisted :    1834,    M*Kain  v. 

1902,  De  Gray  v.  N.  Y.  ft  N.  J.  Telephone  Co.,  Love,  2  Hill  506  (the  jury  may  act,  "  in  some 

68  N.  J.  L.  454,  53  Atl.  200  (jurors'  experience  degree,    from    their    own    knowledge    of    the 

as  to  the  detriment  of  telephone  structures  to  character  of  the  parties  and  their  witnesses ;  it  is 

the  value  of  property,  not  allowed  to  be  con-  for  this  reason  tnat  the  jurors  are  drawn  from 

sidered) ;  1881,  Head  v.  Hargrave,  105  U.  S.  45,  the  vicinage  *'). 

49  ("their  own  general  knowledge  and  ideas"         *  The  toUowinff  iUustrate  its  further  scope : 

are  available  in  weighing  expert  testimony  to  1852,  Houston  v.  State,  13  Ark.  66  (larceny  of  a 

value);  1818,  Cummings  v.  Com.,  2  Va  Cas.  horse ;  though  there  was  no  evidence  of  its  value, 

128   (larceny  of  a  bank-note;   the  defendant's  the  jura's  "  knowledge  and  experience  "  was  held 

passing  it  off  in  payment  relieved  from  any  to  justify  inferences  that  the  defendant  would 

further  evidence  oi  value) ;  1884,  Washburn  v.  not  have  borrowed  it,  as  alleged,  if  valueless, 

R.  Co.,  59  Wis.  364,  371,  18  N.  W.  328  (land  etc.);  1834,  Parks  v.  Boston,  15  Pick.  198,  199, 

damages ;  the  jury  may  use  their  general  knowl-  209  (a  fact  personally  known  must  be  testified 

edge  of  *'  the  elements  affecting  the  assessment,"  to ;  but  this  does  not  include  the  knowledge 

but  their  verdict  must  be  supported  by  the  tes-  obtained  by  a  view,  nor  the  common  experience 

tiinony;  leading  opinion,  by  Lyon,  J.).  of  judicial  notice) ;  1898,  McGarrahan  v.  R.  Co. 

*  1854,  Com.  17.  Peckham,  2  Gray  514.  171  Mass.  211,  50  N.  E.  610  (the  jury  mar 
^  1840,  Stevens  v.  State, 3  Ark.  66  (gambling;  employ  "their  knowledge  and  experience  of  af- 

thongh  there  was  no  evidence  that  the  play  was  fairs  ") ;  1897,  Illinois  Central  R.  Co.  v.  Greaves, 

for  value,  yet  the  jury  was  allowed  to  use  its  75  Miss.  360,  22  So.  792  (principle  acknowl- 

"  experience  "  to  infer  that  the  bone-counters  edged ;  but  a  general  instruction,  without  speci- 

represented  money).  ^7>°g  ^^^  matter  so  to  be  known,  was  held 

*  1895,  Jenney  Electric  Co.  v.  Branham,  145  improper);  1896,  Wills  v.  Lance,  28  Or.  871, 
Ind.  314,  41  N.  K.  448  (jurors  may  use  general  43  Pac.  487  (whether  a  meteorological  wind- 
experience  in  judging  of  witnesses'  credibility ;  record  should  be  believed,  against  numerous 
good  opinion,  by  Hackney,  J.);  1854,  Schmidt  eye-witnesses;  jurors  may  use  "such  general 
V.  Ins.  Co.,  1  Gray  529  (jurors  may  act  on  infor-  practical  knowledge  as  they  may  have  upon  the 
niation    which    may    "fairly  be    supposed    to  subject"). 

bo  within  the  common  knowledge  oi  all  the  The  following  ruling  would  probably  not  be 

jurors";    but   ''any  particular   knowledge  of  accepted  to-day:  1816,  R.  v.  Sutton,  4  *Af .  &  S. 

any  facts,  such  as  respecting  the  general  in-  532,  537,  542  (riots  against  weavinjr  machines ; 

famous  character  of  any  of  the  defendant's  wit-  the  judge  told  the  jury  that  they  might  refer  to 

nesscs,  .  .  .  not  being  open  to  comment  on  the  their  personal  knowledge  of  the  riotous  acts ; 

part  of  the  defendant  s  counsel  or  to  instruction  held  not  improper,  because  he  "  did  not  advise 
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emphasis  is  placed,  in  the  selection  of  jurors,  on  the  blankness  of  their  mental 
tablets,  there  can  be  no  harm  in  the  liberal  application  of  the  present  principle. 
As  a  natural  part  of  it9  doctrine,  of  course,  these  matters  may  be  referred  to 
by  counsel  in  their  arguments.^^ 

2.    Bpaoifio  Facts  Noticed. 

§  2572.  Zaw«  :  (1)  Domestio  Statutes  and  Ordinanoaa.  A  Court  may  be 
expected  to  dispense  with  evidence  of  the  law  of  its  own  sovereignty ;  for  it 
must  be  credited  with  a  knowledge  of  it,  or  at  least  with  the  most  competent 
knowledge  where  to  search  for  it.  No  evidence  of  it  need  therefore  be  offered ; 
and  the  counsel's  reference  during  a  trial  to  the  text,  or  a  copy,  of  the  statute, 
for  informing  the  judge,  must  be  regarded  as  a  judicial  license  to  counsel  to 
employ  that  evidence  which  the  judge  (ante,  §  2569)  would  in  theory  seek 
for  himself.^ 

There  are,  however,  certain  natural  limitations,  by  which  Courts  custom- 
arily abdicate  their  responsibility  of  knowing  or  of  seeking  for  themselves : 

(a)  In  the  first  place,  the  doctrine  applies  in  strictness  to  public  or  general 
ftattUes  of  the  Legislature  only.^  But  the  distinction  between  a  public  or  gen- 
eral act  and  a  private  or  special  act  is,  in  the  United  States  at  least,  not  always 
easy  to  make.  It  may  be  said  that  a  restriction  of  locality  does  not  prevent 
an  act  from  being  public,  provided  the  law  is  general  in  its  application  to 
persons;  e.ff.,  a  law  regulating  within  certain  districts  the  right  of  fishing,' 
or  the  right  of  navigation,*  or  the  lumber  trade,^  or  the  sale  of  liquor.*  Acts 
incorporating  municipal  corporations,  even  by  special  charter,  are  usually  re- 
garded as  public,^  as  also  acts  incorporating  State  banks,'  and  acts  incorporat- 
ing railways  by  general  provisions,*  though  not  by  special  charter.^^    Moreover, 

T  1877,  Albrittin  v.  HnntsTiUe,  60  Ala.  486, 
492;  1850,  Alderman  r.  Finley,  10  Ark.  423, 
428;  1860,  PajDe  v.  Treadwell,  16  Cal.  220, 
232 ;  1878,  Dojle  v,  Bradford,  90  01.  416  (stat- 
nte  applied,  on  special  facts);  1894,  Jones  v. 
Lake  View,  151  id.  663,  675,  38  N.  £.  688; 
1862,  Macej  v.  Titcombe,  19  lod.  135,  137; 
1875,  Stier  o.  Oskaloosa,  41  la.  353,  355;  1871, 
Fiell  V.  McDonald,  7  Kan.  426,  446;  1868, 
State  V.  Sherman,  42  Mo.  210, 214 ;  1835,  Briggs 
r.  Whipple,  7  Vt.  15,  19;  1864,  Swain  p.  Corn- 
stock,  18  Wis.  463,  468;  1901,  Dayey  v.  Janes- 
Tille,  111  id.  628,  87  N.  W.  813  (the  adoption 
of  a  general  charter  law  by  a  particular  city, 
noticed,  as  well  as  amendments  thereto). 

•  1860,  Davis  v.  Bank  of  Fnlton,  31  Ga.  69  ; 
1862,  Grordon  v.  Montgomery,  19  Ind.  110; 
1855,  Bank  of  Newbury  v.  R.'  Co.,  9  Rich.  L. 
495 ;  1861,  Bnell  v.  Warner,  33  Vt.  570,  578. 

*  1861,  Heaston  v.  R.  Co.,  16  Ind.  275,  278. 
*•  1876,  Perry  v,  R.  Co.,  55  Ala.  413,  426; 

1839,  Ohio  etc.  R.  Co.  v.  Kidge,  5  Blackf.  78 ; 
1872,  Atchison  T.  &  S.  F.  R.  Co.  v.  Blackshire, 
10  Kan.  477,  487.  Contra:  1866,  Wright  v, 
Hawkins,  28  Tex.  452,  471. 

The  principle  is  often  liberally  treated: 
1898,  Miller  v,  Matthews,  87  Md.  464,  40  Atl. 
176  (notice  taken  of  a  statute  chartering  a  com- 
pany to  be  sole  surety  on  official  bonds).    But 


them-  to  rely  on  that  as  a  source  of  information 
on  which  they  were  to  found  their  verdict,  but 
only  that  it  might  make  the  proof  more  satis- 
factory to  their  minds  if  they  knew  what  had 
passea"). 

^«  1895,  State  V,  Lingle,  128  Mo.  528,  81 
8.  W.  20;  1898,  State  v.  Manh,  70  Vt.  288,  40 
Atl.  837  (counsel  allowed  to  call  the  jury's  at- 
tention to  inquest  methods,  etc.). 

^  1840,  Baron  Parke,  in  Frost's  Trial,  Gur- 
ney*s  Rep.  168,  to  counsel:  "For  the  future,  it 
would  save  time  if,  when  you  founded  an  objec- 
tion upon  an  Act  of  Parliament,  you  had  the 
Act  here ;  for,  though  we  are  supposed  to  keep 
the  statutes  in  our  heads,  we  do  not." 

For  the  authentic  text  of  a  statute,  when  its 
contents  are  disputed,  see  ante,  §  1350  (enrolled 
copy  preferred  to  legislative  journals). 

>  1900,  State  r.  H.  &  C.  Turnpike  Co.,  65 
N.  J.  L.  97,  46  Atl.  700;  1832,  Leiand  v.  Wil- 
kinson, 6  Pet.  317,  319  (proceedings  of  the 
Legislature  on  petitions  for  relief  by  individu- 
als, not  to  be  noticed  or  read  as  public  laws). 

*  1809,  Bumham  v,  Webster,  5  Mass.  266, 


269. 

4 
S 
6 


1853,  Hammond  v.  Inloee,  4  Md.  138,  172. 
1832,  Pierce  v.  Kimball,  9  Greenl.  54,  56. 
1855,  Levy  v.  State,  6  Ind.  281,  283 ;  1888, 
State  v.  Cooper,  101  N.  C.  688,  8  S.  £.  134. 


8607 


t:n:  i: 


VlC'^f.T    2S':TlZt 
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Ji     •»-, 


« i«^  r»C"...^ii:i!i;t  uc  tstrtrnioft  a^fortmntit  or  iimgmfc  are 


ju'-t  ve-i-j:  itvt  vf  ^ia*:  liruL  id  til  txseic  br  p»i;r«^  adnpuon — will  dx  be 

p^i*d*r;L:-T  6'.a*rr^ig^  ^Zxi  f-.y  lit  jTis^sisr  px^pase  fareipi;  bpmae  tbfdr  lavs; 
<»ou;&J.r  w.tL  iLt  ^t^  ctf  aiL«r  usia-xti,  vill  xuit  be  Docbed  bjr  the  CoizHb  of 


4  i'**.  i'^l,  KT, 

»»  1»!»J50  J^nr*:.*  9.  P^y^>  4  m  Apji  157. 

»*  A'.  7  /  O^JBL  r>a  St  l%*T,  I  10?7  f*'pri- 
▼*!*  Of  v^-iau  *^ru"; ;  1^7*5,  I>vri*  r.  Billiard, 
IKi  JJJ.  4U^;  1*^/1,  I'y*;!  Eirer  D/Am'b  r.  Tc/pp, 

»»  I>«07,  Ca»e  0.  MrAjiVi,  30  Ala.  5:5«  ^dtrj; 
1^^,  M'>'/r«  r  J<««*V^ro,  107  Ga.  704.  33  S-E. 
4^5  O-.iiYf:  I>j07,  Iiid.aoapr^iif  Jb  C.  R.  Co.  r. 
^;*J/iireli,  »  Ii*'l  3';^/  (':</auir  lyja^; ;  I%55.  Gar- 
via  r.  W«]1j»,  «  U.  2H«  (citv; ;  lij>».  Watt  v. 
i*jMM,  60  Kiirj.  !;^>1«  5«  Pac,'  16  (city,  in  drU 
eamtstt);  I'MH,  Horn*  r.  Mahler,  —  Kr.  — .  64 
H,  W.^iH  O-'ttY)',  \Kt2,  HaMard  9.  Maoicipalitr, 
7  U,  Ah,  4'ir/(dty);  l*J'J5,  Shaafdter  ».  Balti- 
mnr^,  m  Md.  4VJ.  31  AtL  43'J  (citv);  1898. 
VifM  V,  Malj»t«?r,  88  id.  691,  41  AtL  IC«7;  1876, 
Wiuooa  tf,  iiiirk«,  23  MioiL  254  (city);  1854, 
JAtHmtiV  V.  ]iiiuuttit,  19  Mo.  551,  555  (city); 
JH77,  J'oft«f  w.  Wariiif^.  69  N.  Y.  250.  254 
(citv) ;  1H9H,  Htitt^en  v.  Bundle,  99  Wia.  78,  74 
N.  vf.  536.  Hut  tho  following  dintinction  seems 
«/Mind;  1899,  Kcrant^in  v.  Danenbaam,  —  la. 
— ,  80  N.  Vf.  221  (a  municipal  Court  moat  notice 
municifml  ordinance). 

^  18<.M,  Com.  V.  Crane,  158  Masd.  218,  33 
N,  K,  388  (irit«nial  revenue  rejculations  an  to 
ole'MniiriJ^sirifiii.  not  noticed);  1893,  Caropl>e]l  v. 
W<H>d,  [\kS  Mo,  196,  20:2,  22  H.  W.  796  (ear- 
viiyor  //nnitrurH  inMtructiouN  to  deputies,  noticed) ; 
luou,  \A\rwm  V.  KirHt  Nat'l  Bank,  —  Nebr.  — , 
92  N.  W.  729  (ro^iilations  of  the  Indian  bureau 
ill  tlin  Interior  Dopartnient,  nrjticed) ;  1899, 
I  J.  H.  V,  (iiunm,  9  N.  M.  611,  58  Pac.  398  (In- 
torior  l>ti|Mirtinniit  re^ulationii  for  licenHe  to 
fill,  tinilmr,  nolicod)  I  1H94,  Caha  v.  U.  S.,  152 
II.  H,  211,  221.  14  Hup.  513  (Interior  Dcpart- 
uxMxi  roKiiliitlonii  Uit  laud'OlHco  units,  noticed) ; 
1NU6,  Dumiuicl  V.  U.  b.,  72  Fed.  46  (Treasury 


C^az^  5  C.  C.  A.  add.  5S  Fed.  IQSl  o 

T  5.iia«..>;»«.  S?C  C.  A.617,  fTFed  974 


».»     m^  and  dedakjM  of  U 


€2,  M 


*  1T:§.  Fm»'«E}t  r.  Dedire,  1  P.  Wmb 
Oici^and  :  1^^4.  BuaH  r.  Eitxclla.  5  Hav.Sll, 
214  tAM  of  Fonasal  :  1832*  Scrodwr  r.  LocaM, 
6  Pet.  7<.3.  76? :  IcTi,  The  Paw^bick,  2  Lowefl 
142:  1-73.  Daioeae  r.  Bale.  91  U.  &  13.  18. 

Bm  Adm.riiJf  lav,  ao  far  aa  in  effect  iafeer- 
BSCtioDaJ  and  oommoB  to  all,  vaT  be  nodeed: 
1M>].  TaJl^  r.  Seeman.  1  Or.  1,  37  (Franch 
■lanse  decrees  as  to  ucutial  eonuneree,  noticed 
as  lawei;  1871.  The  Scotia,  14  WalL  170,  188; 
18^.  The  Sew  York,  175  U.  &  187,  90  Sop. 
67  (C^anadian  statute  adopti]i|^  BeTised  Inter- 
national  Begnladons  for  Nangatioii,  noticed). 
Contra:  1872,  Ilw  Flawadiick,  2  Lowell  142, 
BemUe, 

Bt  statute  sometiinei  the  mle  is  chanced: 
W.  Va.  Code  1891,  c  13,  §  4  (foreign  law, 
"statutory  or  other"  is  to  be  noticed). 

*  In  some  Conrta,  a  disdnctioii  is  made 
between  statute  and  common  law;  Ala.:  1889, 
Insurance  0>.  v.  Forcheimer,  86  Ala.  541,  5  So. 
870;  Ark.:  1901,  Louisiana  &  N.  W.  R.  Co.  v, 
Phelps,  70  Ark.  17,  65  S.  W.  709  (but  here  a 
statute  of  1899  chskuged  the  law);  Cal.:  1854, 
Cavender  v.  Guild,  4  CaL  250, 253 ;  Colo. :  1886, 
Polk  r.  Batterfield,  9  Colo.  326,  12  Pac  216; 
Conn.:  1823,  Brackett  v,  Norton,  4  Conn.  517, 
520;  1827,  Hempstead  o.  Reed,  6  id.  480,  486; 
1837,  Dyer  v.  Smith,  12  id.  384,  390;  1843, 
Hale  V.  S.  N.  Co.,  15  id.  539,  549;  Fla.:  1893, 
Sammis  v.  Wightman,  31  Fla.  10,  30,  12  So. 
526 ;  1896,  Duke  v,  Taylor,  37  id.  64,  19  So.  172 
(here  the  law  of  organization  of  corporations) ; 
Ga.:  1868,  Simms  v.  Express  0>.,  38  Ga.  129; 
///.;  1860,  Chumasero  v.  Gilbert,  24  III.  293; 
1895,  Ferris  v.  Bank,  158  id.  237,  41  N.  £.  1118 
(the  authority  of  a  foreign  notary  to  administer 
an  oath) ;  Tnd. :  1859,  Johnson  v.  Chambers,  12 
Ind.  102, 105 ;  Ind.  T. :  1900,  HockeU  v.  Alston, 
—  Ind.  T.  — ,  58  S.  W.  675  (law  of  ChoiokM 
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(h)  The  Federal  laws  of  the  United  States  are  equally  the  laws  of  each 
State,  and  hence  the  Courts  of  one  of  the  United  States  notice  them,  whether 
ordinary  public  acts  of  Congress  '  or  treaties ;  ^  and  they  are  of  course  noticed 
by  the  Federal  Courts.  * 

(c)  Since  the  judicial  powers  of  the  Federal  Courts  extend  to  many  cases 
arising  under  the  laws  of  the  various  States  of  the  Union,  such  State  laws 
are  for  the  purpose  in  hand  part  of  the  law  of  the  Federal  Courts,  and  will 
therefore  be  noticed  by  them ;  ^  though  the  Federal  Supreme  Court,  on  the 
somewhat  scholastic  theory  that  it  cannot  know  on  appeal  what  the  Court 
below  could  not  know,  declines,  on  writ  of  error  to  a  State  Supreme  Court,  to 
notice  what  the  latter  could  not  notice,  i,  e.  the  law  of  a  sister  State.^  Ex- 
tending this  principle,  it  has  been  held  by  State  Courts  that  in  cases  where 
appeal  may  be  made  to  the  Federal  Courts  on  questions  of  Federal  law,  —  e.  g. 
the  effect  of  a  judgment  in  another  State  Court,  —  the  law  of  such  other 
State  may  be  noticed.^ 

(d)  So  far  as  by  subdivision  or  amalgamation  the  former  laws  of  another 
sovereignty  have  to  any  extent  become  a  part  of  the  law  of  the  forum,  such 
former  law  of  the  other  sovereignty  may  properly  be  noticed.     This  principle 


Indian  tribes  in  the  Temtorj,  not  noticed); 
1902,  Sas8  17.  Thomas,  —  id.  — ,  69  S.  W.  893 
(Chickasaw  law) ;  1903,  Rowe  v,  Henderson,  — 
id.  ~,  76  S.  W.  250  (suit  between  Chicka- 
saw Indians  concerning  land  in  the  Chickasaw 
Nation  ;  the  Chickasaw  law  not  noticed) ;  Kan. : 
1900,  Alexandria  A.  &  F.  S.  R.  Co.  v.  Johnson, 
61  Kan.  417,  59  Pac.  1063;  La.:  1902,  Knsh  v. 
Landers,  107  La.  549,  32  So.  95;  Md.:  1867, 
Baltimore  &  0.  R.  Co.  v.  Glenn,  28  Md.  287, 
323;  Mass.:  1868,  Kline  v.  Baker,  99  Mass. 
253;  1893,  Chipman  v.  Peabodj,  159  id.  420, 
'423,  34  N.  E.  563;  Minn.:  1901,  Crandall  v. 
R.  Co.,  83  Minn.  190,  86  N.  W.  10;  Mo. :  1857, 
Charlotte  r.  Chontean,  25  Mo.  465,  473 ;  N.  J. : 
1868,  Condit  v.  Blackwell,  19  N.  J.  £q.  193, 
196 ;  N.  C. :  1857,  Hooper  v.  Moore,  5  Jones 
L.  130,  132;  Okl. :  1900,  Greensville  N.  Bank 
V.  Evans,  S.  B.  Co.,  9  Okl.  353,  60  Pac.  249 
(laws  of  Arkansas,  as  extended  bj  Federal  Act 
to  Indian  Territory,  not  noticed ;  leading  opin- 
ion);  R.  1.:  1898,  Taylor  v.  Slater,  21  R.  I. 
104,  41  Atl.  1001 ;  Tex. :  1859,  Anderson  v. 
Anderson,  23  Tex.  639;  Vi.:  1899,  Murtey  o. 
Allen,  71  Vt.  377,  45  Atl.  752;  Va. :  1817, 
Warner  r.  Com.,  2  Va.  Cas.  95,  98. 

In  Canada^  the  intercolonial  laws  are  by 
statate  to  be  noticed :  Dom.  St.  1893,  c.  31,  §  7 
(specified  kinds  of  British  imperial,  provincial, 
and  colonial  laws,  to  be  noticed);  B.  C.  Rev. 
St.  1897,  c.  71.  §  8  (like  Can.  St.  1893,  c.  31, 
§  7)  ;  Man.  Rev.  St.  1902,  c.  57,  §  7  (like  Can. 
St.  1893,  c.  31,  §  7,  specially  mentioning  "this 
Province  "). 

Sometimes  a  similar  statate  has  done  the 
same  for  noticing  the  laws  of  others  of  the 
United  States :  1854,  Bates  v.  McCully,  27  Miss. 
584 ;  1895,  Lockhead  v.  B.  S.  W.  &  L  Co.,  40 
W.  Va.  553,  21  S.  E.  1031. 

A  statate  sometimes  regnlates  the  mode  of 
evidencing :  Tenn.  Code  1896,  %  5586  (a  statate 


read  in  evidence  in  a  lower  Coart  will  be  noticed 
in  a  Saperior  Coart,  without  transcription). 

S  1873,  Morris  v.  Davidson,  49  Ga.  361 ;  1838, 
Chesapeake  ft  O.  Canal  Co.  v.  B.  &  O.  R.  Co. 
4  G.  &  J.  1,  63;  1872^,  Mims  v.  Swartz,  37 
Tex.  13 ;  1871,  Bird  v.  Com.  21  Gratt.  800,  806. 

^  1860,  Carson  v.  Smith,  5  Minn.  78  (Indian 
treaty);  1854,  Montgomery  v.  Deeley,  3  Wis. 
709  (Ashbarton  treaty). 

"  1850,  U.  S.  V.  Reynes,  9  How.  127,  147 
(Loaisiana  treaties  of  cession) ;  1896,  Callsen  v, 
Hope,  75  Fed.  758,  761  (the  Treaty  of  cession  of 
Alaska,  March  30,  1867,  the  protocol  of  transfer, 
and  the  inventories  and  map  attached). 

•  1835,  Owings  v.  Hall,  9  Pet.  607, 624 ;  1888, 
Liverpool  &  G.  W.  S.  Co«  v.  Lis.  Co.,  129 
U.  S.  397,  445, 9  Sup.  469 ;  1893,  Loree  v.  Abner, 
6  C.  C.  A.  302,  57  Fed.  159  (Pennsylvania  be- 
fore 1788);  1894,  Merchants  Exch.  Bank  v. 
McGraw,  8  C.  C.  A.  420,  59  Fed.  972  (Wis- 
oonsin) ;  1894,  Western  &  A.  R.  Co.  v,  Roberson, 
9  C.  C.  A.  646,  61  Fed.  592  (Georgia  and 
Tennessee) ;  1901,  Barry  v.  Snowden,  106  Fed. 
571.  Contra :  1 898,  Wilson  v.  Owens,  30  C.  C.  A. 
257,  86  Fed.  571  (notice  of  the  law  of  the 
Chickasaw  nation  in  the  Lidian  Territory,  not 
ti^en). 

V  1885,  Hanley  v.  Donoghae,  116  U.  S.  1,  6 
Sap.  242. 

*  1863,  Batcher  v.  Bank  of  Brownsville,  2 
Kan.  70  (Pennsylvania  jadgment) ;  1871,  Shot- 
well  t*.  Harrison,  22  Mich.  410,  414  (certified 
copy  of  a  Massachasetts  deed);  1856,  Ohio  v. 
Hmcbman,  27  Pa.  479,  482  (Ohio  jadgment; 
leading  opinion,  by  Woodward,  J.) ;  1876,  Paine 
V.  Schenectady  Lis.  Co.,  11  R.  L  411,  415  (New 
York  jadgment)  ;  1900,  Trowbridge  v.  Spin- 
ning, 23  Wash.  48,62  Pac.  124  (jarisdiction  of  a 
city  coart  of  St.  Loais,  Mo.,  noticed);  1867, 
Jarvis  v.  Robinson,  21  Wis.  528  (Biichigao 
jadgment). 
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f  2573  JUDICIAL  NOTICE.  [Cbat.  LXXXIX 

luji  b«»  A^^UfA  to  the  kw3  of  acctLer  of  the  Uaftad  Scatet  fR>m  which  that 
of  the  forum  wm  foTmed  br  nb«i:Ti»i.;a ,•  tj  the  laws  of  Mexico,'*  to  the  laws 
of  thie  Bhtah  coIoQj  of  Perta^jlTania,^^  and  to  the  laws  of  England  before 
the  American  Eevr^I-uor. ;  b:;t  L?,  of  C':ar?e,  n«x  applicable  to  the  laws  of 
Eri^^Und  sinoe  that  tiiae.^ 

But  in  m^Lj  ini^tance^  where  the  law  of  another  of  the  United  States  is 
involved,  the  pr''sumptiofi  of  $im\l'irity  of  the  foreign  law  {ixnU^  §  2536)  may 
render  as-.L^tance.  T:*e  Coarta  have  faile^l  to  work  out  a  theory  of  the  rela- 
tion between  trjit  preaamption  and  the  present  principle  of  jadicial  notice.'* 
Tliere  is  rnach  apparent  inconsistency,  amd  ret  both  principles  hare  a  legiti- 
mate bearing* 

§  2574.  Political  F^cte:  (1)  TfgMtioMl  ACidiB;  Saab  of  State.  The 
external  political  facts  of  international  affairs,  as  distinguished  on  the  one 
hand  from  the  common  international  law  {anU,  §  2573)  and  on  the  other 
hand  from  the  domestic  political  facts  of  the  forum  of  the  Cooit  (po$t^ 
§  257Tj),  cannot  be  said  to  be  made  the  subject  of  judicial  notice.^  In  the 
chief  instance  likely  to  come  into  litigation,  namely,  the  existence  of  a  par- 
ticular foreign  State  as  independent  among  nations,  the  Court  follows  the 
action  of  the  Executive  of  the  forum ;  it  rec<:>gnizes  that  action,  not  as  an 
international  fact,  but  as  a  domestic  political  fact  {ante,  §  2566,  par.  3).  In 
another  instance  sometimes  considered  to  fall  under  this  head,  namely,  the 
authenticity  of  a  purporting  seal  of  a  foreign  State  or  judge,  the  process  is  in 
truth  one  of  presuming  genuine  the  specific  seal-impression  offered  {ante, 
§§  2163-2106) ;  for  although  it  might  be  possible  to  predicate  judicial  knowl- 
ed;,'e  of  a  seal's  design,  it  is  preposterous  to  say  that  a  judge  can  know 
whether  a  sjjecific  impress  is  genuine  or  who  affixed  it.  Still  another  fact 
sometimes  here  classed,  namely,  the  existence  or  effect  of  2l  foreign  judgment 
is  either  a  question  of  substantive  law,  not  of  evidence  {ante,  §  1347),  or  a 
question  of  proving  the  foreign  record  by  ordinary  means  {ante^  §  1681). 

§  2«^75.  flame:  (2)  Domestio  Political  Organisation;  Boundaries,  Capitals, 
etc.  So  far  as  the  facts  of  political  organization  and  operation  of  the  State 
are  determined  in  the  law,  they  are  judicially  noticed  as  a  part  of  the  law 
(ante,  §  2572).  The  chief  difficulty  comes  in  distinguishing  between  what  is 
contained  solely  and  abstractly  in  the  law,  and  what  depends  more  or  less  on 
specific  official  acts  done  under  the  law  or  upon  the  application  of  the  descrip- 

*  1822,  Henthorn  v.  Doe,  1  Blaokf.  157, 161,  between  noticing  the  domeBtic  law,  pTOTingtfae 

103   (printed   statute   b(x>k   of   Virginia   jndi-  foreign  law,  ana  presuming  it,  Bee  Hooper  r. 

cially  noticed  fui  of  a  State  originallj  sovereign  Moore,  5  Jones  L.  132. 
in  lii'liana).  ^  Except  snch  facts  as  fairlj  fall  within  the 

^^  1H<J5,  U,  8.  V.  Chaves,  159  U.  8.  452,  16  principle  of  common  notoriety   {po»t,   §  2580) 

Siifi.  57   (the  lawn  and  regulations  of  Mexico  or  Executive  action  (antt,  §  2566);  «. ^.,  a  state 

pcrriiiiiing   to   land-grants  made  prior  to  the  of  war:  1797,  Maclane^s  Trial,  26  How.  St.  Tr. 

coH-iion  of  1848).  797  ;  1805,  Dolder  v.  Lord  Hunting6eld,  1 1  Ves. 

^^  1H9.'),  Loree  v.  Abner,  6  C.  C.  A.  302,  57  Jr.  283,292  ("that  France  is  now  at  war  with 

»d.  l.'iU  (Mtatu ten  of  the  colonj  of  Pennsylvania  Austria,"  not  noticed;  otherwise  of  being  at 

and   of  the   State  under  the  articles  of  Con-  war  with  England) ;  1814,  R.  v,  l)e  Berenger. 

f 0(1  oration).  4  M.  &  S.  67,  69  (Ellenborough,  L.  C.  J.,  said 

^*  1HH8,  Liverpool  &  G.  W.  S.  Co.  v.  Ins.  Co.,  "  there  were  80  many  statutes  which  spoke  of  a 

iuprn^  note  6.  war  with  France  that  it  was  impossible  for  the 

^*  For  a  good  exposition  of  the  distinction  judges  not  to  take  judiciml  notice  of  it "). 
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tive  terms  of  the  law  to  concrete  things.    Courts  are  apt  to  be  extremely 
liberal  in  drawing  the  line  so  as  to  favor  judicial  notice. 

In  regard  to  the  territorial  descriptions  in  political  law  —  boundaries,  capi- 
tals, surveys,  roads,  and  the  like  — ,  it  is  difficult  to  make  any  generalization ; 
in  the  liberal  application  of  the  principle,  exact  consistency  is  hardly  possible.^ 

^  The  following  are  illnstratioiiB :  Eng,: 
1721,  Fazakeriey  v.  Wiltshire,  1  Stra.  462,  469 
(per  Eyre,  J. :  "  We  must,  take  notice  of  the 
extents  of  porta");  1821,  Devbers  Caae,  4 
B.  &  Aid.  242,  246  ('*  the  general  division  of  the 
kingdom  into  counties,"  noticed);  1842,  Brant 
V.  Tnompson,  2  Q.  B.  789  (that  a  certain  part  of 
the  Tower  of  London  was  within  the  bonndary 
of  the  city  of  Loudon,  not  noticed) ;  1856,  Cooke 
V.  Wilson,  1  C.  B.  n.s.  153, 163  (that  the  colony 
of  Victoria  is  out  of  England,  noticed) ;  Ala. : 
1857,  Kin^  v.  Kent's  Achn'r,  29  Ala.  642,  552 
(the  location  within  the  State  of  certain  lands 
defined  by  statute,  noticed) ;  1858,  Lewis  v. 
Harris,  31  id.  689  (that  lands  of  F.  Co.  were 
held  nnder  U.  S.  goTemment  title,  noticed) ; 
1872,  Smitha  v,  Flonrnoy's  Adin'r,  47  id.  345 
(that  Enfanla  is  a  city,  in  Barbour  Co.,  etc., 
noticed) ;  1898,  Waters  v.  State,  117  id.  189,  23 
So.  28  (location  of  a  public  road  in  H.  Co.,  not 
noticed) ;  Ark.:  1895,  /re  Independence  Boulevard 
—  Ark.  ~  ,  30  S.  W.  773  (limits  of  a  muni- 
cipality, noticed) ;  1900,  St.  Louis  Iron  M.  &  S. 
R.  Co.  r.  Cady,  67  id.  512,  55  S.  W.  929  (that 
"  Glenwood  "  was  in  a  certain  county,  not  no- 
ticed); 1900,  St  Louis  I.  M.  &  S.  R.  Co.  v. 
Magness,  68  id.  289,  57  S.  W.  933'  (that  a 
town  is  in  a  certain  county,  noticed) ;  Cal. : 
1893,  People  V.  Etting,  99  Csl.  577,  579,  34  Pac. 
237  (that  a  certain  town  is  within  a  county  and 
is  its  county-seat,  noticed) ;  1894,  Rogers  v. 
Cadv,  104  id.  288, 38  Pac.  1  (Kovemment  survey, 
noticed) ;  1895,  DeBaker  v.  R.  Co.,  106  id.  257, 
39  Pac.  610  (the  course  of  a  river  frequently 
mentioned  in  statutes,  and  the  boundary  of  a 
city,  noticed) ;  1 895,  Schwerdtle  v.  Placer  Co., 
108  id.  589,  41  Pac.  448  (that  certain  land  is 
within  the  public  domain,  not  noticed) ;  1895, 
Diggins  V.  Hartshome,  id.  154, 41  Pac.  283  (that 
a  mapped  space  is  correctly  located,  t.  e.  that 
boundaries  actually  run  at  a  given  spot,  not 
noticed) ;  1896,  People  v.  Faust,  113  id.  172,  45 
Pac  261  (that  a  town  is  a  county  seat,  noticed) ; 
Conn.:  1856, State  v.  Powers,  25  Conn.  48  (that 
Stonington  is  in  New  London  county,  noticed) ; 
Ga. :  1901,  Perry  v.  State,  113  Ga.  936, 39  S.  E. 
315  (on  evidence  that  a  town  ip  in  the  State,  the 
county  of  its  location  will  be  noticed);  III.: 
1832,  Ross  V.  Reddick,  2  111.  73  (the  boundaries 
of  a  county,  noticed) ;  1 873,  Gooding  v.  Morgan, 
70  id.  275  (similar) ;  1876,  Gardner  v.  Eberhart, 
82  id.  316  (the  subdivision  of  town  and  city 
property  into   blocks  and  lots,  etc.,  noticed) ; 

1897,  Sever  v.  Lyon,  170  id.  395,  48  N.  E.  926 
(a  homestead  covering  more  than  one  lot; 
notice  taken  of  the  block  and  lot  subdivision) ; 

1898.  Gilbert  v.  Nat'l  C.  R.  Co.,  176  id.  288,  52 
N.  £.  22  (that  an  incorporated  town  is  in  a 
given  county,  noticed) ;  1900,  McCoy  v.  World's 
Columbian  Exposition,  186  id.  356,  57  N.  E. 
1043  (location  of  the  Exposition  in  Chicago, 
noticed) ;  1901,  Gunning  v.  People,  189  id.  165, 


59  N.  E.  494  (that  the  "Reliance  Building" 
is  located  in  the  town  of  South  Chic^o,  not 
noticed) ;  Ind. :  1877,  Steinmetz  i;.  Versailles  &  O. 
Turnpike  Co.,  57  Ind.  457  (that  a  road  between 
two  towns  would  lie  within  a  county,  noticed) ; 
1877,  Murphy  t;.  Hendricks,  ib.  593  (Congres- 
sional survey  of  Northwest  Territory,  noticed) ; 
1897,  Board  v.  State,  147  id.  476,  46  N.  E.  908 
(the  area  and  boundaries  of  a  county,  noticed) ; 
Me.:  1855,  Ham  v.  Ham,  39  Me.  263  (county 
lines,  and  the  towns  therein,  noticed);  1863, 
Martin  v.  Martin,  51  id.  366  (that  a  town  is 
within  a  certain  county, noticed) ;  1897,  State  v. 
Simpson,  91  id.  83,  39  Atl.  287  (the  town  of 
WaterviUe,  noticed  to  be  in  the  county  of 
Kennebec);  3fa$s.:  1869,  Com.  v.  Desmond, 
103  Mass.  445  (that  Suffolk  county  is  a  county 
of  Massachusetts,  noticed) ;  1894,  Com.  v. 
Wheeler,  162  id.  429,  38  N.  E.  1115  (the  county 
within  which  a  town  lay,  not  noticed) ;  Mich. : 
1864,  Cummings  v.  Stone,  13  Mich.  70  (that  not 
all  of  the  St.  Clair  river  is  in  Michigan,  noticed); 
Minn.:  1888,  Quinn  v.  Champagne,  38  Minn. 
323,  37  N.  W.  451  (the  general  system  of  gov- 
ernmental surveys,  noticed) ;  1896,  Baumann  v. 
Trust  Co.,  66  id.  227,  68  N.  W.  1074  (location  of 
a  city  within  a  given  coun^,  noticed);  1898, 
Kretzschmar  v.  Meehan,  74  id.  211,  77  N.  W. 
41  (that  a  piece  of  land  is  in  a  certain  county, 
not  noticea) ;  Mo.:  1894,  State  t;.  Pennington; 
124  Mo.  388,  27  S.  W.  1106  (county-seat, 
noticed);  N.  H.:  1860,  Winnipiseogee  Lake 
Co.  V.  Young,  40  N.  H.  420,  429  (counties  snd 
towns,  noticed);  N.  C:  1896,  State  v.  Snow, 
117  N.  C.  774,  23  S.  E.  322  (county-names, 
noticed  as  such);  R.  I.:  1855,  State  r.  Dun- 
well,  3  R.  I.  127  (the  boundaries  of  the  State  as 
claimed  by  it,  recognized,  but  not  the  boundary 
dejure)\  Tex:  1866,  Wright  v.  Hawkins,  28 
Tex.  452,  472  (county-boundaries,  noticed); 
1880,  Solyer  v.  Romanet,  52  id.  562,  568  (that 
the  city  of  Galveston  is  in  the  county  of  Gsl- 
veston  in  Texas,  noticed);  1896,  Hambel  v. 
Davis,  89  id.  256,  34  S.  W.  439  (that  a  town  is 
the  county-seat,  noticed) ;  Whitner  v.  Belknap, 
ib.  273,  34  S.  W.  594  (same) ;  U.  S. :  1824,  The 
ApoUon,  9  Wheat.  362,  374  (**  public  facts  and 

Geographical  positions  "  are  to  be  noticed) ;  1 833, 
eyroux  v.  Howard,  7  Pet.  324,  342  (that  the 
port  of  New  Orleans  was  within  the  jurisdiction, 
as  depending  on  the  ebb  and  flow  of  tide  at 
that  point,  noticed) ;  Utah :  1898,  McMaster  v. 
Morse,  18  Utah  21,55  Pac.  70  (that  a  certain 
city  was  surveyed  into  lots,  blocks,  and  streets, 
noticed);  Va.:  1902,  Anderson  v.  Com.,  100 
Va.  860,  42  S.  E.  865  (unincorporated  town, 
not  noticed);  Wis.:  1859,  At  water  v.  Schenck, 
9  Wis.  160  (the  legal  subdivisions  of  public 
lands,  noticed). 

Distinguisn  the  question  whether  the  fact  will 
be  noticed  that  there  is  onlij  one  toum  of  a  given 
name  in  existence  or  in  a  particular  country: 
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§  2576.  Same  :  (3)  Domestlo  Officials,  their  Zdentitj  and  Authority  ;  Oenn- 
inenesB  of  Official  Documents.  It  is  the  law  that  creates  certain  offices,  and 
attributes  certain  duties  and  authorities  to  the  incumbents ;  but  whether  the 
incumbent  at  a  given  time  and  place  is  a  specific  person  depends  on  external 
political  action,  sometimes  recorded  or  notorious,  but  sometimes  neither. 
Courts  have  solved  this  application  of  the  principle  by  considerations  of 
practical  good  sense  and  convenience ;  which  are,  however,  difficult  to  reduce 
to  a  definite  rule.  All  that  can  be  said  is  that  the  incumbencies  of  the 
more  important  and  notorious  offices  are  judicially  noticed,  and  that  many 
of  the  lesser  and  local  ones  are  not^ 

But  the  field  for  the  present  principle,  applied  without  other  complica- 
tions, is  after  all  limited.  In  the  first  place,  the  authentication  of  ofidal 
documents  involves  usually  the  additional  element  of  the  presumption  of 
genuineness  of  the  seal  or  signature ;  this  has  been  elsewhere  dealt  with 
{ante,  §§  2161-2167);  the  pure  question  of  judicial  notice  arises  here  only 
when  the  signature  or  seal  is  otherwise  evidenced  and  the  incumbency  of  the 
person  remains  alone  to  be  proved.  Again,  the  presumption  of  office  from  a 
notorious  acting  of  a  person  in  the  office  {ante,  §§  2168,  2535)  does  not  rest 
on  the  present  principle ;  it  is  invoked  only  when  the  present  principle  fails 
to  aid  the  purpose. 

§  2577.  Same :  (4)  Official  Acts ;  Elections,  Census,  Legislative  Proceed- 
ings, etc.    It  can  seldom  happen  that  the  doing  of  an  official  act  can  properly 


1819,  Kearney  v.  King,  2  B.  &  Aid.  301  (bill  of 
exchange,  declared  on  as  drawn  and  accepted  at 
Dublin  for  £542;  the  question  being  whether 
it  was  drawn  for  Irish  or  Eu^li^h  money,  the 
Court  declined  "to  take  judicial  notice  that 
there  is  only  one  Dublin  in  the  world";  this 
was  correct;  but  the  Court  should  have  pre- 
sumed that  a  bill  purporting  to  be  in  Dunlin 
was  in  the  Dublin  of  Ireland,  on  the  same  prin- 
ciple as  the  presumption  of  dating  (antey  §  2520) ; 
this  result  is  plain,  and  it  is  curious  that  the 
Court  could  not  find  a  principle  on  which  to 
reach  it) ;  1849,  Andrews  v.  Hoxie,  5  Tex.  171, 
182  (promissory  note  payable  in  New  Orleans ; 
that  this  was  in  Louisiana,  probably  not  noticed ; 
here  the  proper  solution  was  the  same  as  in  the 
preceding  case). 

^  To  the  following  cases  add  most  of  those 
cited  anU^  §§  2163-2168,  where  the  same  prin- 
ciple is  involved;  some  of  the  following  cases 
belong  there  also,  but  are  here  placed  as  illus- 
trations of  the  usage:  1705,  Eldertoii's  Case, 
2  Ld.  Ravm.  978,  980,  semh^.  (the  authority  of 
certain  officers  as  justices  of  the  peace,  noticed) ; 
1809,  R.  V.  Jones,  2  Camp.  131  (the  signatures 
being  proved,  the  incumbency  of  persons  signing 
as  lords  Commissioners  of  the  Treasury  was  pre- 
sumed);  1855,  Ingram  v.  State,  27  A'la.  17,  20- 
(sheriffs  of  the  several  counties,  noticed) ;  1874, 
Thielmann  v.  Burg.  73  111.  293  (jurat  of  a  notary 
public,  without  seal;  his  incumbency  noticed); 
1900,  Crawford  v.  State,  155  Ind.  69*2,  57  N.  E. 
931  (whether  a  person  was  a  deputv  of  the 
attomev-general,  not  noticed);  1842,  Walden  ». 
Caufield,  2  Rob.  La.  466,  469  (Edward  Living- 


ston's office  as  Senator,  etc.,  noticed);  1857, 
Lindsey  v.  Attorney-General,.  33  Miss.  508,  528 
(changes  in  the  governorship,  noticed);  1900, 
State  v.  Mason,  155  Mo.  486,  55  S.  W.  636  (num- 
ber of  members  of  the  Legislature,  noticed) ; 
1866,  Wells  t\  Jackson  L  M.  Co.,  47  N.  H. 
235,  260  (that  D.  L.  M.  was  governor  in  1826, 
noticed);  1827,  Bennett  v.  State,  Mart.  &  Y. 
133,  135  (that  T.  B.  C.  was  attorney-general, 
noticed) ;  1854,  Major  v.  State,  2  Sneed  11  (the 
incumbency  of  one  signing  as  clerk  of  court, 
noticed,  as  being  a  public  officer);  1847,  State 
V.  Evans,  8  Humph.  110  ("John  P.  Campbell, 
attorney-general  ;  notice  taken  of  the  district 
for  which  he  was  officer;  also  that  N.  B.  had 
resigned  that  office  before  the  term  ended,  and 
that  J.  P.  C.  had  been  appointed);  1849,  State 
V.  Cole,  9  id.  626  (venire  signed  "B.  H.  G. "; 
notice  taken  that  he  was  clerk  of  the  issuing 
county) ;  1874,  Cnrrey  v.  State.  7  Baxt.  154,  156 
(that  J.  M.  T.,  signing  an  indictment,  was  at- 
torney-general, noticed) ;  1 870,  Dewees  v.  Colo- 
rado Do.,  32  Tex.  570  (that  H.  was  Governor  of 
the  State,  noticed) ;  1854,  York  &  M.  R.  Co.  v. 
Winans,  17  How.  30  (the  incumbency  of  the 
acting  commissioner  of  patents,  noticed) ;  1899, 
Smyth  V.  New  Orleans  C.  &  B.  Co.,  35  C.  C.  A. 
646,  93  Fed.  899  (signature  of  the  government 
secretary  of  the  Spanish  colony  of  Louisiana, 
noticed);  W.  Va.  Code  1891,  c.  130,  §  3  (the 
signature  of  any  domestic  judge  or  of  the  gov> 
ernor  ^s  to  be  noticed)  ;  1865,  Ward  v,  Henry, 
19  Wis.  76,  81  (the  incumbency  of  a  deputy 
marshal,  not  noticed). 
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§  2578 


be  judicially  noticed ;  it  must  usually  be  evidenced  in  the  ordinary  ways.^ 
Perhaps  an  Executive  proclamation  should  be  noticed.*  All  Courts  take 
notice^  in  one  or  another  aspect,  of  facts  concerning  public  elections,^  though 
this  often  involves  rather  the  use  of  ofl&cial  reports  as  evidence  {ante, 
§§  1351,  1672).  The  acts  of  the  census  ofl&cials,  in  returning  the  data  of 
population,  are  commonly  said  to  be  judicially  noticed;*  though  this  is 
almost  always  a  misnomer  for  their  admissibility  in  evidence  (ante,  §  1671). 
The  proceedings  of  the  Legislature,  as  shown  in  its  journals,  are  by  some 
Courts  noticed ;  *  but  this  is  an  artificial  theory ;  on  principle,  the  proceed- 
ings as  contained  in  the  journal  are  evidenced  by  a  printed  copy  or  by  a 
certified  copy  (ante,  §§  1662, 1680,  1684).« 

§  2578.  Judicial  Prooeedings :  (1)  Officers  and  Rolea  of  Court.  Under  the 
general  principle  for  domestic  oflBcials  (ante,  §  2576),  notice  is  taken  of  the 
incumbency  of  other  officers  of  Courts  ;  although  here,  as  there,  some  uncer- 
tainty exists  as  to  the  extent  to  which  this  will  include  the  inferior  and 
more  numerous  officers,  particularly  justices  of  the  peace  and  attorneys.^ 


^  In  particular,  bj  the  official's  statements 
{anit,  §§  16aO-1684). 

*  But  this  usually  involyes  rather  the  offer 
of  the  proclamation  as  eyidence  to  a  fact  recited 
(aiaty  §  1662). 

s  1 897,  State  v.  Downs,  148  Ind.  324, 47  N.  E. 
670  (that  at  a  recent  election  a  ''Republican 
Ticket "  was  submitted,  noticed) ;  1901,  R% 
Benny,  156  id.  104,  59  N.  E.  359  (number  of 
votes  cast  for  a  constitutional  amendment, 
noticed) ;  1863,  State  v.  Minnick,  15  la.  123, 125 
(that  a  eeneral  election  was  held  on  a  certain 
date,  and  that  certain  officers  were  to  be  voted 
for,  noticed);  1873,  Ellis  v.  Reddin,  12  Kan. 
306  (similar) ;  1895,  Whitman  v.  State,  80  Md. 
410,  31  Atl.  325  (the  result  of  a  local-option 
election,  not  noticed) ;  1 898,  State  v.  Steams,  72 
Minn.  200,  75  N.  W.  210  (reference  had  to  elec- 
tion returns,  etc.,  to  determine  whether  a  proper 
majority  voted  for  a  law) ;  1896,  Jackson  Co.  v. 
Arnold,  135  Mo.  207,  36  S.  W.  662  (the  date  of 
election  to  be  held  for  President  of  the  United 
States,  noticed) ;  1898,  Rokes  v.  State,  55  Nebr. 
691,  76  N.  W.  467  (result  of  State  and  county 
elections,  noticed) ;  1893,  Thomas  v.  Com.,  90  Va. 
92,  95,  17  S.  E.  788  (that  a  certain  district  voted 
against  licensing  the  sale  of  liquor,  noticed). 

*  1883,  People  v.  Williams.  64  Cal.  87,  91 
(Federal  census  results) ;  1880,  Worcester  Na- 
tional Bank  v.  Cheney,  94  111.  430  (county  pK)pn- 
lation  by  the  census,  noticed  as  not  being  within 
the  first  class);  1898,  Huntington  v.  Uast,  — 
Ind.  —  ,  48  N.  E.  1025  (the  Federal  census,  as 
determining  a  city's  population) ;  1893,  State  v. 
Braskamp,  87  la.  588,  54  N.  W.  532  (the  popu- 
lation of  a  county  as  shown  by  the  laHt  national 
census) ;  1898,  Bennett  r.  Marion,  106  id.  628, 
76  N.  W.  844  (population  of  a  city  by  the  Fed- 
eral census) ;  1895,  State  t;.  Marion  Co.  Court, 
128  Mo.  427,  30  S.  W.  103  (Federal  census) ; 
1893,  Brown  w,  Lutz,  36  Nebr.  527,  530,  54  N.  W. 
860  (that  a  city  is  of  the  second  class  as  to  pop- 
ulation);  1898,  Kokes  v.  State,  55  id.  691,  76 
N.  W.  467  (the  Federal  census  and  the  State 


school  census);  1900,  Stratton  v.  Oregon  City, 
35  Or.  409,  60  Pac.  905  (population  of  a  city  by 
the  Federal  census). 

"  1895,  State  v.  Hocker,  36  Fla.  358,  18  So. 
767;  Ga.  Code,  1895,  §  5210  (legislative  jour- 
nals, recognized  without  proof) :  1899,  Dane  Co. 
w.  Reindahl,  104  Wis.  302, 80  N.  W.  438.  Contra : 
1867,  Illinois  C.  R.  Co.  v.  Wren,  43  lU.  17 ;  1867, 
Bedard  v.  Hall,  44  id.  91 ;  1867,  Grob  v.  Cush- 
man,  45  id.  119,  125 ;  1856,  Coleman  v.  Dobbins, 
8  Ind.  156,  161  (the  legislative  journals  will  not 
be  searched  by  the  Court,  but  must  be  laid  be- 
fore the  Court  like  any  other  record);  1884, 
Burt  V.  R.  Co.,  31  Minn.  472,  477  (they  must  be 
put  in  evidence  in  order  to  overthrow  the  en- 
rolled statute) ;  1856,  Green  v.  Weller,  32  Miss. 
650,  686,  711  (Smith,  C.  J.,  diss.);  1890,  Re 
Duncan,  139  U.  S.  449,  457,  11  Sup.  573. 

*  The  question  usually  arises  in  determining 
whether  the  journals  overthrow  the  enroUed  act 
{ante,  §  1350). 

^  1705,  Elderton's  Case,  2  Ld.  Ravm.  978 
(cited  ante,  §  2576);  1737,  Skipp  v.  Hooke,  2 
Stra.   1080  (that  Sir  John  Willes  was  Chief 
Justice  of  the  Common  Bench ;  apparently  not 
decided) ;  1845,  Van  Sandau  u.  Turner,  6  Q.  B^ 
773,  786  (that  Sir  G.  R.  was  a  judge  of  th^^ 
Court  of  Review  in  Bankruptcy ;  not  dec]d<||.hgp 
1858,  Ex  parte  Peterson,  33  Ala.  74  (r©8igJtanclaa 
of  a  circuit  judge,  noticed) ;  1899,  McQ^^^i  jj^^ 
Herzbere,  120  id.  523,  25  So.  3  (noticeji.  ^qJ  jg  ^^ 
T.  G.  W.  was  probate  judpe  of  P.^otiabilitv  of 
Clark  r.  Morrison    —  Ariz.  —  ,^  grace  alloWed 
(notice  not  taken  of  attorneys  oLj^^g^  ^^^^  Yibb 
not  members  of  the  Supreme  g^d  established,  it 

^t^  *'•  ^^u^^'  ®^  A'^-.^ichant,  which  Courta 
(justice  of  the  peace,  notjg  ^^^^  ^^^  recognize. 

qum  Co.  V  Budd,  96  Q-^^^^  understanding  and 

(the  acts  of  judges,  n^J^^  ^all  for  a  great  many 

?^*  ^  ^  i?ofi  P     5&stein  r.  Schuler,  2  K.  B.  144, 
S^^^,lli?^^.^^'character  of  certain  bonds,  in 


Pac^l078  (uoticj^i^.^^)     ^^. ,  i867,  Modawell  v. 
Tr^ele^J^*-  ^®^'  *®^  (depreciation  of  the 
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Under  the  general  principle  for  domestic  laws  (ante,  §  2572),  notice  is  com- 
monly taken  of  the  various  elements  of  juritdietion  as  fixed  by  law,'  of  the 
terjns  of  Court,'  and  perhaps  in  general  of  the  nUe$  of  superior  Courts,  though 
not  those  of  inferior  Courts.^ 

§  2579.  flame :  Reoords  of  Proceedings.  The  proceedings  in  a  Court  are 
constituted  by  the  record,  and  this  record  originally  took  its  name  from  the 
judicial  memory  (recordari^  which  could  be  appeided  to  for  recalling  those 
prior  proceedings.^  Nevertheless,  it  seems'  to-day  unreasonable,  having  regard 
to  the  general  principle  of  judicial  notice  (ante,  §  2565),  to  predicate  an  actual 
judicial  knowledge  of  the  proceedings  in  specific  prior  litigations  (for  they 
are  commonly  neither  notorious,  nor  within  the  judge's  duty  of  knowledge)^ 


(whether  a  partj  is  a  citizen  of  the  U.  S ,  not 
noticed) ;  1867,  Graham  o.  Anderson,  42  111.  5U 
(the  ioBtices  of  the  peace  in  the  county  where 
the  Court  is  sitting,  noticed);  1895,  People  v. 
McConnell,  155  id.  192,  40  N.  £.  608  (resignation 
of  a  circuit  judge,  noticed) ;  1895,  Ferris  v.  Bank, 
158  id.  237, 41  N.  E.  1118  (that  a  person  appear- 
ing as  attorney  is  regularly  licensed,  noticed) ; 
1898,  GUbert  o.  Nat'l  C.  R.  Co.,  176  id.  288,  52 
N.  E.  22  (justice  of  the  peace  in  the  same  county, 
noticed);  1880,  Kennedy  v.  Com.,  78  Kjr.  447 
(that  S.  E.  D.  was  a  circuit  judge,  noticed) ; 
1825,  Despau  v.  Swindler,  3  Mart  n.  s.  705 
(magistrates  of  the  parishes,  noticed);  1842, 
FoUain  v.  Lefevre.  3  Rob.  La.  13  (N.  J.,  noticed 
as  not  being  the  name  of  any  associate  judee  of 
a  city  Court) ;  1824,  Ripley  v.  Warren,  2  Pick. 
592,  596  {"  It  is  at  least  questionable  whether 
we  hare  any  judicial  knowledge  of  the  fact" 
that  J.  M.  Vr.  was  not  the  first  justice  of  the 
Common  Pleas  Court) ;  1890,  Davis  v.  Mc- 
Enaney,  150  Mass.  451,  23  N.  E.  221  semble 
(that  E.  B.  G.  was  clerk  of  the  Police  Court  of 
H.  at  the  time  of  complaint  filed,  not  noticed) ; 
1858<  Kilpatrick  v.  Com.,  31  Pa.  198  (that  neither 
J.  R.  L.  nor  J.  A.  was  president  of  the  Court  of 
Common  Pleas,  noticed;  leading  opinion,  by 
Strong,  J.) ;  1900,  Barnwell  v.  Merion,  58  S.  C. 
459,  36  S.  E.  818  (that  a  judge  was  in  a  certain 
judicial  circuit,  that  he  was  assigned  to  a  certain 
session,  that  a  certain  day  was  the  first  day  of 
the  session,  and  that  a  county  was  in  the  circuit, 
noticed);  1898,  Sutton  v.  R.  Co.,  98  Wis.  157, 
73  N.  W.  993  (notice  not  taken  that  an  attorney 
had  removed  from  the  State). 

Compare  the  cross-references  noted  antef 
§  2576. 

*  1697,  Treganv  v.  Fletcher,  I  Ld.  Raym. 
154  (that  "the  Exchequer  in  Wales  is  a  Court," 
noticed) ;  1835,  Chitty  v.  Dendy,  3  A.  &  E.  319, 
324  ("  that  the  County  Court  had  no  authority 
to  give  leave  to  plead  double,"  noticed) ;  1851, 
March  v.  Com.,  12  B.  Monr.  25  (city  ordinances, 
as  affecting  the  jurisdiction  of  a  City  Court, 
exceptionuly  noticed,  because  the  case  came  up 
for  review  on  a  writ  of  error) ;  1830,  Newell  v. 
Newton,  10  Pick.  470  (jurisdiction  of  a  foreign 
Court,  not  noticed  on  a  plea  of  abatement  for 
li$  pendens  ;  otherwise,  of  a  Court  of  the  same 

S»vemment) ;  1896,  Chicago,  B.  &  Q.  R.  Co.  v. 
yatt.  48  Nebr.  161,  67  N.  W.  8  (boundaries  of 
a  judicial  district,  noticed). 


*  The  following  &ct8  were  noticed,  except 
as  otherwise  noted:  1874,  Rodgers  v.  State,  5<^ 
Ala.  103  (that  the  fall  term  of  the  Circuit  Court 
of  It.  Co.  begins  on  the  fourth  Monday  of 
October  and  may  last  three  weeks,  etc.) ;  1852^ 
Ross  V.  Anstill^  2  Cal.  183,  191  ("the  times  and 
]>laces  of  holding  the  Courts,"  noticed,  in  par- 
ticular aspects) ;  1877,  Dorman  v.  State,  56  Ind. 
454  (that  a  grand  jury  drawn  for  the  Januaij 
term  was  also  for  the  preceding  September 
term) ;  1877,  Spencer  v,  Curtis,  57  id.  221,  S27 
(that  the  March  term  of  a  trial  Court  be^m  oa 
Mar.  1  and  ended  on  Mar.  20) ;  1893,  Rogers  v. 
Venis,  137  id.  221,  223,  36  N.  £.  841  (that  the 
first  day  of  the  September  term  of  a  circuit 
Court  in  1891  was  Sept.  7) ;  1895,  Anderson  v. 
Anderson,  141  id.  567,  40  N.  E.  131  (the  time  of 
a  circuit  Court  term) ;  1858,  Kidder  v.  Blaisdell^ 
45  Me.  461,  470  (that  a  session  of  Court  before 
which  a  deposition  was  returnable  was  a  Court 
of  the  proper  county  and  State) ;  1859,  Fabyan 
V,  Russell,  38  N.  H.  84  (attendance  fees;  the 
number  of  days  of  a  Court's  session  at  each 
term,  etc.) ;  1894,  State  v.  Toland,  36  S.  C.  515, 
523, 15  S.  E.  599  (that  the  November  term  was 
the  only  remaining  term  for  the  year) ;  1870-71, 
Davidson  o.  Peticolas,  34  Tex.  27,  35  (that  a 
term  of  the  District  Court  was  held  in  Victoria 
Co.  on  the  third  Monday  of  Februaiy,  etc.); 

1893,  Thomas  v.  Com.,  90  Va.  92,  94,  17  S.  £. 
788  (that  a  June  term  is  not  a  quarterly  term) ; 

1894,  Donovan  v.  Terr.,  3  Wyo.  91,  2  Pac  5SS 
(that  the  first  day  of  a  term  of  a  county  Court 
was  Sept.  17,  1883,  and  that  a  jury-drawing  on 
that  date  could  have  taken  place  in  that  Court 
only). 

^  1845,  Van  Sandau  o.  Turner,  6  Q.  B.  773, 
784  (even  assuming  that  the  practice  and  rules 
of  the  long  established  Courts  are  to  be  noticed, 
held  that  the  rules  of  a  Court  of  Review  in 
Bankruptcy,  recently  created  by  statute,  would 
not  be  noticed);  1897,  Kindel  v.  LeBert,  23 
Colo.  385,  48  Pac.  641  (rules  of  a  district  Court, 
not  noticed) ;  1897,  Comelieson  v.  Foushee,  101 
Ky.  257,  40  S.  W.  680  (rules  of  a  circuit  Court, 
not  noticed) ;  1860,  Scott  v.  Scott,  17  Md.  78, 90 
(that  a  cause  was  not  regularly  set  for  hearing 
under  the  rules  of  a  circuit  Court ;  the  rules  not 
noticed). 

^  Ante,  §  2426,  p.  3422,  §  2450;  Pollock  & 
Maitland,  History  of  the  English  Law,  II,  666. 


3614 


S§  2565-2582]        JUDICIAL  OFFICERS  AND  EECORDS. 


S2580 


or  to  expect  the  Court  to  make  its  own  researches  into  the  mass  of  the  records 
for  the  purpose  of  informing  itself.  Accordingly,  it  may  be  said  generally 
that  a  Court  is  not  by  any  rule  bound  to  take  notice  of  the  tenor  of  any  legal 
proceedings  (other  than  those  transacting  at  the  moment  in  its  presence). 
Indeed,  this  much  is  assumed  in  the  conceded  rules  of  law  which  require  the 
original  of  a  judicial  record  to  be  produced  in  proof,  and  define  the  exceptions 
by  which  a  copy  is  allowed  to  to  be  used  instead  (ante,  §§  1215, 1216). 

However,  for  reasons  of  convenience,  where  controversy  is  unlikely  and 
the  expense  of  a  copy  would  be  disproportionate,  Courts  are  often  found 
taking  notice  of  the  tenor  or  effect  of  some  part  of  a  judicial  proceeding, 
without  requiring  formal  evidence.  Since  this  dispensation  is  not  obligatory 
on  the  part  of  the  Court,  and  since  it  must  depend  more  or  less  on  the 
practical  notoriety  and  ceitainty  of  the  fact  under  the  circumstances  of  each 
case,  little  uniformity  can  be  seen  in  the  instances.  It  is  often  done  for  a 
part  of  the  record  in  the  same  proceediTig,  or  in  a  prior  stage  of  the  same  con^ 
troversy  ;  less  often  for  the  record  of  a  distinct  litigation,  especially  when  in 
another  Court.* 

§  2580.  Notorioiis  MiBoellaneoas  Facts :  (1)  Commaroe,  Industry,  Hlstoiyr 
Natural  Science,  etc.  Applying  the  general  principle  (ante,  §  2565),  espe- 
cially in  regard  to  the  element  of  notoriousness.  Courts  are  found  noticing^ 
from  time  to  time,  a  varied  array  of  unquestionable  facts,  ranging  throughout 
the  data  of  commerce,  industry,  history,  and  natural  science.^    It  is  unprofit- 


*  1866,  Lake  Merced  W.  Co.  v.  Cowles,  SI 
CaL  215  (petition  for  land-condemnation ;  notice 
not  to  be  taken  of  the  pendency  of  another  peti- 
tion in  the  same  Coart  by  another  party  for  the 
game  land) ;  1894,  Lester  v.  People,  150  111.  408, 
37  N.  £.  1004,  semble  (in  contempt  proceedings 
arising  ont  of  a  civil  case,  the  record  of  the 
original  canse,  if  properly  incorporated,  may 
he  considered  on  appeal) ;  1899,  Bailey  i;.  Kerr, 
180  id.  412,  54  N.  K.  165  (application  to  compel 
execution  of  a  deed  by  an  assignor  for  benefit  of 
creditors;  notice  taken  of  an  order  approving 
the  sale) ;  1899,  Crawford  v,  Duckworth,  — 
Ind.  T.  — -,  53  S.  W.  465  (that  the  defendant 
had  in  another  proceeding  in  a  Federal  Conrt 
been  declared  not  a  Cherokee  citizen,  noticed) ; 
1862,3aker  v.  Mygatt,  14  la.  131,  133  (that  an 
affidavit  offered  was  duly  executed,  as  known  to 
the  judge  by  its  filing  in  another  suit  not 
between  these  parties ;  not  noticed) ;  1899,  Law- 
less V.  Stamp,  108  id.  601, 79  N.  W.  365  (recitals 
in  a  deed  of  a  receiver  appointed  in  another  suit, 
not  noticed) ;  1877,  National  Bank  of  Monticello 
V.  Bryant,  13  Bush  419  (litigation  over  a  Judg- 
ment ;  the  records  of  other  connected  suits,  not 
noticed) ;  1876,  State  v.  Bowen,  16  Kan.  475 
(new  trial,  with  plea  of  former  jeopardy ;  the 
prior  proceedings,  noticed) ;  1 860,  Pagett  v. 
Curtis,  15  La.  An.  451  (title  to  slaves;  an  order 
of  Court  pertaining  to  them,  noticed);  1897, 
Anderson  r.  Cecil,  86  Md.  490,  38  Atl.  1074 
(petition  for  a  receiver  against  a  buyer  under 
judicial  sale ;  the  record  in  the  suit  for  sale,  not 
noticed) ;  1899,  Olson  Co.  v,  Brady,  76  Minn. 
8,  78  N.  W.  864  (garnishment    proceedings; 


the  judgment  against  the  principal  defendant, 
noticed) ;  1875,  Banks  v.  Bumam,  61  Mo.  76 
(specific  performance  of  a  contract;  a  former 
smt  for  its  rescission,  not  noticed) ;  1897,  State 
V.  Electric  Co.,  61  N.  J.  L.  114,  38  Atl.  818 
(contem])t  for  disre^rding  a  stay  implied  in  a 
certiorari  writ ;  notice  not  taken  of  tne  writ  or 
other  proceedings  in  certiorari,  the  present  pro- 
ceeding being  "  quasi-criminal  ") ;  1900,  Stato 
V,  Bates,  22  Utah  65,  61  Pac.  905  (proceedings 
in  the  same  cause,  noticed). 

^  Some  of  these  instances,  in  which  notice 
was  taken,  are  to  be  accoonted  for  by  their  close 
approximation  to  facts  of  law  {ante,  §  2572) ; 
compare  also  the  instances  of  a  jury's  judicial 
notice  of  matters  of  common  knowledge  {ante, 
§  2570) :  Eng.:  1761,  Edie  v.  East  India  Co.,  2 
Burr.  1216,  1228  (the  custom  of  merchants  is  to 
be  noticed,  so  far  as  it  is  "  part  of  the  law,"  per 
Wilmot,  J. ;  but  here  the  question  was  whether 
a  special  usage  amounted  to  law) ;  1846,  Brandao 
V.  Barnett,  3  C.  B.  519,  530  ("The  general  lien 
of  bankers  is  part  of  the  law  merchant,  and  is  to 
be  judiciall v  noticed,  —  like  the  negotiability  of 
bills  of  exchange,  or  the  days  of  grace  allowed 
for  their  payment.  When  a  general  usage  has 
been  judicially  ascertained  and  established,  it 
becomes  part  of  the  law  merchant,  which  Conrta 
of  justice  are  bound  to  know  and  recognize. 
Such  has  been  the  invariable  understanding  and 
practice  in  Westminster  Hall  for  a  great  many 
years") ;  1902,  Edelstein  v.  Schuler,  2  K.  B.  144, 
155  (negotiable  character  of  certain  bonds,  in 
trade  usage,  noticed) ;  Ala. :  1867,  Modawell  v. 
Holmes,  40  Ala.  39) ,  405  (depreciation  of  ih% 
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able,  as  well  as  impracticable,  to  seek  to  connect  them  by  generalities  and 
distinctions ;  for  the  notoriousness  of  a  truth  varies  much  with  differences 


cnrrencj  during  the  war,  not  noticed) ;  1870, 
Buford  i;.  Tucker,  44  id.  89,  91  (that  contracts 
were  made  generally,  at  a  certain  period,  with 
reference  to  Confederate  currency,  noticed); 
1898,  Mobile  &  O.  R.  Co.  v.  Postal  T.  C.  Co., 
120  id.  21,  24  So.  408  (that  a  telegraph  line  of  a 
certain  sort  is  a  public  invproTement,  noticed) ; 
CaL:  1859,  Dutch  Flat  W.  Co.  v.  Mooney,  12 
Cal.  535,  sembie  (mining  customs,  not  noticed) ; 
1873,  Goldsmith  v.  Sawyer,  46  id.  209  (rules  of 
the  San  Francisco  board  of  stock-brokers,  not 
noticed);  1893,  Benson  v.  R.  Co.,  98  id.  45,  48, 
82  Pac.  809  (the  usual  speed  of  trains,  away 
from  towns,  noticed) ;  1895,  Fox  v.  Mining  Co., 
108  id.  369,  41  Pac.  308  (the  nature  of  the  relar 
tion  between  broker  and  customer  in  a  certain 
class  of  transactions  as  shown  bv  frequent 
decisions,  noticed) ;  1898,  Scanlan  v.  K.  Co.,  — 
id.  —  ,  55  Pac.  694  (the  art  of  mensuration  as 
applied  to  •  railroad  embankments,  noticed); 
Colo.:  1874,  Sullivan  v.  Hense,2  Colo.  424,  429 
(mining  rules  and  customs,  sanctioned  in  mass 
by  a  statute,  not  noticed) ;  1893,  Atchison  T.  & 
S.  F.  R.  Co.  r.  Headland,  18  id.  477,  483,  33 
Pac.  185  (custom  of  separation  of  passenger  and 
freight  trains,  noticed);  Conn.:  1897,  State  r. 
Main,  69  Conn.  123,  37  Atl.  80  (that  "peach 
yellows"  was  a  tree-disease,  of  a  baneful  and 
contagious  nature,  noticed) ;  1899,  Knowlton  v. 
R  Co.,  72  id.  188,  44  Atl.  8  (that  the  railroad 
between  New  Haven  and  New  York  was  opened 
by  Jan.  1,  1849,  noticed  as  an  '*  historic  fact") ; 
D.  C. :  1894,  Metropolitan  R.  Co.  v.  Snashall,  3 
D.  C.  App.  420,  433  (that  passenepers  are  com- 
monly allowed  to  ride  on  the  platform  of  a 
street-car,  noticed) ;  Ga. :  1897,  Southern  R.  Co. 
V.  Hagan,  103  Qa.  564,  29  S.  E.  760  (notice  not 
taken  of  the  duties  of  a  railway  superintendent 
in  a  particular  town);  ///..*  1898,  Cleveland  C. 
C.  &  St.  L.  R.  Co.  V.  Jenkins,  174  lU.  398,  51 
N.  E.  811  (notice  taken  of  a  railroad  custom  in 
regard  to  clearance-card) ;  Ind. :  1 867,  Neader- 
houser  r;.  State,  28  Ind.  257,  267  (the  naviga- 
bility of  the  Ohio  River,  etc.,  noticed);  1892, 
Matchett  v.  R.  Co.,  132  id.  334,  31  N.  £.  792  (a 
brakeman's  duties  in  general) ;  Ky, :  1827, 
Feemster  v.  Ringo,  5  T.  B.  Monr.  336  (the  value 
of  paper  of  the  State  bank  at  a  particular  time, 
not  noticed) ;  Md.:  1894,  State  v.  Fox,  79  Md. 
514,  528,  29  Atl.  601  (that  glanders  is  for  human 
beings  contagious,  not  noticed) ;  Mass. :  1889, 
Com.  V.  King,  150  Mass.  221,  224,  22  N.  E.  905 
(that  the  Connecticut  river  at  a  certain  place 
was  not  a  navigable  water  under  Federal  juris- 
diction, noticed) ;  St.  1895,  c.  419,  §  2  (notice 
allowed  of  the  methods  of  various  specified  lot- 
teries and  gambling  businesses);  Aiich.:  1897, 
Haines  v.  Gibson.  115  Mich.  131,  73  N.  W.  126 
(notice  not  taken  that  certain  lake  navigation 
would  be  closed  on  April  1);  Minn.:  1899, 
Rosted  V.  R.  Co.,  76  Minn.  123,  78  N.  W.  971 
(that  exposure  to  cold  is  likely  to  cause  in- 
flammatorv  rheumatism,  noticed) ;  Miss.:  1854, 
Turner  v.  lFi.sh,  28  Miss.  306,  311  (the  Choctaw 
custom  as  to  family  headsliip,  not  noticed) ; 
Mo.:  1893,  Atkeson  r.  Lay.  115  Mo.  538,  557, 


22  S.  W.  481  (that  a  newspaper  is  published  in 
a  certain  county,  not  noticed) ;  Ntbr. :  1899, 
Shiverick  v.  Gunning  Co.,  58  Nebr.  29,  78  N.  W. 
460  (destruction  of  a  sign-painting  of  a  bull; 
notice  not  taken  that  it  was  so  indecent  as  to  be 
a  nuisance);  1901,  Erickson  v.  SchmiU,  62  id. 
368,  87  N.  W.  166  (that  gestation  may  exceed 
280  days,  not  noticed) ;  1902,  Meyers  v1  Mentor, 
63  id.  427,  88  N.  W.  662  (that  potatoes,  sugar- 
beets,  and  turnips  are  not  the  spontaneous  pro- 
duct of  the  soil,  noticed);  N,  J.:  1894,  Meyer 
V.  Krauter,  56  N.  J.  L.  696,  29  Atl.  426  (that 
trolley-lines  had  not  in  1884  or  1885  superseded 
horse-cars,  noticed) ;  N.  Y. :  1889,  Hunter  r. 
New  York  O.  &  W.  R.  Co.,  116  N.  Y.  61 5j  621, 

23  N.  E.  9  (injury  at  a  tunnel ;  that  the  sitting 
height  of  a  man  could  not  be  four  feet  seven 
inches,  noticed);  1893,  Rowland  t;.  Miller,  139 
id.  93,  34  N.  E.  765  (that  the  business  of  an 
undertaker  in  a  certain  locality  was  offensive, 
noticed) ;  1898,  Baxter  v.  McDonnell,  155  id. 
83, 49  N.  E.  667  (the  legal  nature  and  powers  of 
the  Holy  Roman  Catholic  Church,  not  noticed) ; 
N.  D.:  1897,  Mathews  r.  R.  Co.,  7  N.  D.  81,  72 
N.  W.  1085  (notice  taken  of  a  ^neral  custom  to 
pasture  en  unsurveyed  public  lands);  Old,: 
1898,  Goodson  v.  U.  S.,  7  Okl.  117,  54  Pac.  423 
(that  in  certain  Indian  reservations  there  are  no 
resident  freeholders  qualified  as  jurors,  noticed) ; 
Or. :  1880,  Lewis  v.  McClure,  8  Or.  273  (local 
customs  as  to  irrigation,  given  the  force  of  law 
^n  mass  by  FederiS  statute,  not  noticed) ;  R.  I.  .* 
1893,  State  v.  South  Kingston,  18  R.  I.  258,  273, 
27  Atl.  606  (that  many  Seventh  Day  Baptista 
lived  in  a  town  S.  H.,  and  that  they  would  not 
vote  at  an  election  held  on  Saturday,  noticed) ; 
Tenn.  .•^1898,  Austin  v.  State,  101  Tenn.  .563,  48 
S.  W.  305  (that  tobacco  in  cigarette  form  is 
deleterious  for  smoking,  noticed  ;  they  "  are  in- 
herently bad,  and  bad  onlv") ;  1898J  Kerns  o. 
Perry,  —  id.  — ,  48  S.  W.  724  (that  certain 
lowlands  were  overflowed  bv  freshets,  noticed) ; 
U.  S.:  1875,  Brown  v.  Piper,  91  U.  S.  37 
(patent  for  a  freezing  mixture  to  preserve  fish ; 
the  method  used  in  an  ice-cream  freezer,  noticed, 
as  "  a  thing  in  the  common  knowledge  and  use 
of  the  people  throughout  the  country  ") ;  1893, 
Lyon  V.  U.  S.,  5  C.  C.  A.  359,  55  Fed.  964  (the 
usual  existence  of  hair  along  with  sheep-fleece, 
noticed) ;  1897,  Railroad  &  Tel.  Cos.  v.  Board, 
85  Fed.  302,  308  (notice  taken  of  an  assessors' 
custom  to  rate  property  at  a  percentage  of 
actual  value) ;  1898,  Von  Mumm  v.  Wittemann, 
85  Fed.  966  (notice  taken  that  labels  of  cham- 
pagne, as  ordinarily  served  from  a  cooler, 
disappear  before  the  bottle  is  shown  to  the 
customer) ;  1899,  Smyth  v.  New  Orleans  C.  &  B. 
Co.,  35  C.  C.  A.  646,  93  Fed.  899  (existence 
noticed,  as  a  matter  of  history,  of  a  certain 
ancient  Spanish  land-register) ;  1899,  Cushman 
P.  B.  M.  Co.  V.  Goddard,  37  C.  C.  A.  221,  95 
Fed.  664  (notice  taken  of  the  state  of  an  art  of 
manufacturing,  on  a  matter  of  general  interest, 
as  shown  by  the  Court's  prior  records);  1899, 
United  States  v.  Rio  Grande  D.  &  L  Co.,  174 
U.  S.  690,  19  Sup.  770  (that  the  Rio  Grando 
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of  period  and  of  place.  It  is  even  erroneous,  in  many  if  not  in  most  instances, 
to  regard  them  as  precedents.  It  is  the  spirit  and  example  of  the  rulings, 
rather  than  their  precise  tenor,  that  is  to  be  useful  in  guidance. 

§2581.  Same:  (2)  Times  and  Diatances.  Among  the  common  instances, 
under  this  miscellaneous  class,  are  the  facts  of  time  or  season  ^  and  of  dis- 
tance ;  2  though  here  also  the  quality  of  notoriousness  will  naturally  vary 
with  the  place  and  the  epoch,  as  well  as  with  the  greater  or  less  accuracy 
involved  in  the  facts  desired  to  be  noticed. 

§  2582.  Same:  (3)  Meaning  of  "WordB;  Intojdoatlng  Liquors.  Another 
common  class  of  instances,  subject  to  the  foregoing  general  considerations 
{ante,  §  2580),  is  that  of  the  meanings  of  words  and  phrases  and  written 
symbols.  So  far  as  these  are  notorious  and  unquestioned,  they  are  constantly 
found  noticed.  Here,  too,  the  local  circumstances  and  the  usage  of  the  tipie 
mu§t  more  than  ever  control  the  ruling.  The  popular  familiarity  with  the 
fable  of  the  Frozen  Snake,  and  therefore  the  general  understanding  of  the 
meaning  of  that  epithet,  may  well  be  noticed  in  one  period  and  community,-^ 
yet  not  in  another.     So  much  of  special  usage  in  commerce,  religion,  and 


river  at  a  particular  place  ceased  to  be  narigable, 
not  noticed) ;  1900,  Austin  v.  Tennessee,  179  id. 
343,  21  Sup.  132  {contra  to  Austin  v.  State, 
Tenn.,  $upra) ;  Wash. :  1896,  Mullen  v.  Sackett, 
14  Wash.  100,44  Pac.  136  (that  there  are  always 
taxes  remaining  unpaid,  noticed) ;  1898,  Bar- 
tholomew V.  Bank,  18  id.  683,  62  Pac.  239 
(notice  not  taken  of  the  presence  or  absence  of 
a  bank  in  a  town) ;  1899,  Prescott  Irrig.  Co.  v. 
Flathers,  20  id.  454,  55  Pac.  635  (that  ordinary 
sagebrush  soil  needs  irrigation  to  produce  crops, 
noticed) ;  1899,  Hill  Estate  Co.  v.  Whittlesey,  21 
id.  142,  67  Pac.  345  (vestry  powers  in  the 
Protestant  Episcopal  Church,  not  noticed) ; 
W,  Va.:  1876,  Simmons  v.  Trumbo,  9  W.  Va. 
358,  364  (that  Confederate  notes  were  currency 
in  the  South  during  the  war,  that  they  were  but 
little  depreciated  at  a  certain  time,  and  were 
never  made  legal  tender  by  the  Confederacy, 
noticed);  Wis.:  1899,  Katzer  v.  Milwaukee,  — 
Wis.  —  ,  79  N.  W.  745  (rules  of  the  Catholic 
Church,  not  noticed). 

^  In  some  of  these  instances,  the  evidential 
admissibility  of  the  record  of  the  official  mete- 
orological bureau  (ante,  §  1639),  or  of  histories 
and  idmanacs  {ante,  §§  1698,  1699),  was  the  real 
effect  of  the  ruling:  1705,  Uarvy  v.  Broad,  2 
Salk.  626  (tliat  the  calendar  day  for  a  writ  being 
returnable  fell  on  Sunday,  noticed) ;  1705,  Davies 
V.  Salter,  ib.  626  (similar) ;  1859,  Sprowl  v.  Law- 
rence, 33  Ala.  674,  684  (that  the  first  Monday 
of  August,  1853,  was  August  1,  noticed) ;  1876, 
Toniliuson  v.  Greenfield,  31  Ark.  557  (that  a 
crop  of  cotton  named  in  a  mortgage  of  January 
could  not  have  been  planted  or  in  being  at  that 
time,  noticed) ;  1896,  People  v.  Mayes,  113  Cal. 
618,  45  Pac.  860  (time  of  moon-rising,  noticed) ; 
1879,  State  v.  Morris,  47  Conn.  179  (coincidence 
of  days  of  the  month  and  week,  noticed,  by  re- 
freshment of  memory  from  the  almanac) ;  1851, 
Dawkins  v.  Smithwick,  4  Fla.  158,  162  (that  a 
day  of  the  month  fell  on  Sunday,  noticed) ;  1903, 
Dorough  V.  Equitable  M.  Co.,  —  Ga.  —  ,  45 


S.  E.  22  (coincidence  of  the  days  of  week  and 
month,  noticed) ;  1866,  Dixon  v.  Niccolls,  39  111. 
372,  385  (the  time  of  maturity  of  grain  crops  in 
a  certain  region,  not  noticed) ;  1877,  Ross  v. 
Boswell,  60  Ind.  235  (that  the  use  of  a  farm  in 
cropping  season  is  more  valuable  than  in  winter, 
noticed) ;  1881,  Mcintosh  v.  Lee,  57  la.  358,  10 
N.  W.  895  (that  March  10.  1878,  was  Sunday, 
noticed) ;  1853,  Sasscer  v.  Farmers'  Bank,  4  Md. 
409,  420  (that  Dec.  26  fell  on  Sunday,  and  that 
by  commercial  anage  the  day  of  payment  of  a 
note  is  in  such  cases  anticipated,  noticed) ;  1881, 
Philadelphia,  W.  &  B.  R.  Co.  v.  Lehman,  56  id. 
209,  226  (that  July  28,  1878,  was  Sunday,  no- 
ticed);  1894,  Morgan  v.  Burrow,  —  Miss.  —  , 
16  So.  432  (day  of  the  month,  noticed) ;  1879, 
Reed  v.  Wilson,  41  N.  J.  L.  29,  32  (that  the  day 
of  a  note's  maturity  fell  on  Sundav,  noticed,  and 
also  the  law  merchant  as  to  davs  of  grace) ;  1901, 
Payne  v.  McCormick  Harvesting  NLCo.,  11  Okl. 
318,  66  Pac.  287  (time  of  planting  and  harvest- 
ing annual  crops,  noticed). 

3  1893,  Pettit  V.  State,  135  Ind.  393,  34  N.  E. 
1118  (that  East  Portland,  Oregon,  is  distant 
2398  miles  from  Crawfordsville,  a  place  of  trial 
in  Indiana,  noticed) ;  1893,  Mutual  Ben.  L.  Ins. 
Co.  V.  Robison,  7  C.  C.  A.  444,  58  Fed.  723  (that 
the  distance  between  Dubuque,  la.,  and  Ashe- 
ville,  N.  C,  exceeds  100  miles,  noticed);  1895, 
Blumenthal  v.  Meat  Co.,  12  Wash.  331,  41  Pac. 
47  (the  distance  between  two  towns,  noticed) ; 
1876,  Siegbert  v.  Stiles,  39  Wis.  533,  536  (tiiat 
two  towns  in  the  State  were  separated  only  by 
a  river  and  were  mutually  accessible  across  the 
ice,  noticed). 

1  1848,  Hoare  v.  Silverlock,  12  Q.  B.  624  (de- 
famation for  applying  to  the  plaintiff  the  "  fable 
of  the  Frozen  Snake  *'  ,*  held,  that  no  innuendo 
was  necessary,  and  that,  in  arrest  of  judgment, 
the  jury  might  jastly  attribute  a  libellous  sense; 
per  Erie,  J.,  that  their  well-known  application 
m  a  libellous  sense  could  be  noticed). 
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industrj,  and  of  social  life  in  general,  is  involved  in  the  meanings  of  words, 
that  no  generalizations  are  practicable.  The  rulings  must  depend  upon  good 
sense  rather  than  upon  precedent.^ 

A  difficult  case  is  presented  when  the  word  in  question  is  used  in  more 
than  one  notorious  meaning,  particularly  when  it  has  by  custom  come  to  be 
applied  artificially  or  evasively  to  objects  not  strictly  entitled  to  it  Common 
instances  of  this  sort  are  the  names  of  intoxicating  liquors.  The  true  solution 
here  is  rather  to  be  found  in  the  theory  of  presumptions  {ante,  §  2490); 
first,  because  judicial  notice  becomes  inappropriate  as  soon  as  a  fact  is  in  any 
manner  practically  dubitable,  and,  next,  because  the  fact  really  sought  in  many 
such  instances  is  the  meaning  or  use  in  a  concrete  instance  which  could  not 
be  notorious.  Of  various  possible  meanings,  one  may  be  presumed  to  apply. 
There  is  naturally  some  variance  of  ruling.  Apart  from  particular  local 
circumstances,  it  would  seem  to  be  proper  to  hold  that  "  whiskey  "  or  **  gin  " 
may  be  assumed  to  signify  an  intoxicating  Uquor,'  and  that  a  liquor  termed 
"  brandy "  is  intoxicating,^  and  even  that  "  wine,"  ^  or  malt  or  hop  liquors,* 
are  intoxicating.  But  "  beer  "  is  a  term  applied  to  so  many  non-intoxicating 
drinks  that  evidence  of  its  qualities  in  a  given  instance  may  well  be  required.^ . 


*  The  following  are  examples:  1809,  Cle- 
menti  v.  Golding,  2  Camp.  25  (it  was  held  that 
*'book"  in  a  copyright  act  might  apply  to  a 
single  printed  sheet) ;  1861,  Moseley's  Adm'r  v. 
Mastin,  37  Ala.  216,  221  (that  *'adm'r"  signi- 
fied "administrator,"  noticed);  1893,  Edwards 
V.  Pnblishincr  Soc..  99  Cal.  431,  435,  34  Pac.  128 
(that  *'  sack,  in  discossing  electoral  corraption, 
means  a  cormption-fnnd,  noticed);  1895,  Sin- 
nott  17.  Colombet,  107  id.  187, 40  Pac.  329  (mean- 
ing of  "  kindergarten "  in  a  resolution  of  a 
school-board) ;  1898,  Hines  v.  Miller,  122  id.  517, 
55  Pac.  401  (meaning  of  "shafts."  "tunnels," 
etc.,  noticed)  ;  1867,  Hill  v.  Bacon,  43  III.  477 
(that  the  S.  E.  forty  of  a  auarter-section  signified 
one  of  four  forties,  noticeu) ;  1877,  Hart  r.  State, 
55  Ind.  599,  601  (that  "  bills  "  testified  to  were 
bunk-bills,  not  presumed ;  on  the  theory  that 
the  Court  would  notice  the  existence  of  other 
kinds  of  "bills"):  1827,  Jones  v.  Oyerstreet,  4 
T.  B.  Monr.  547  ("  money,"  noticed) ;  1838,  Com. 
V.  Kneeland,  20  Pick.  206,  239  (the  meaning  of 
"  blasphemy,"  examined) ;  1879,  State  v.  John- 
son, 26  Minn.  316, 3  N.  W.  982  (the  orthography 
or  pronunciation  of  Polish  names,  not  noticed) ; 
1902,  Martin  v.  Eagle  Creek  D.  Co.,  41  Or.  448, 
69  Pac.  216  (techni^  meanings  are  not  noticed) ; 
1849,  U.  S.  V.  Burns,  5  McLean  C.  C.  23  ("  fifty- 
cent  pieces,"  etc.,  noticed). 

The  rules  about  expert  opinion  of  the  mean- 
ing of  words  [ante,  §  1955)  and  about  the  use  of 
dictionaries  in  evidence  (antef  §  1699)  senre  to 
dispose  of  many  of  these  questions. 

'  1877,  Schlicht  v.  State,  56  Ind.  173,  176 
(whiskey) ;  1854,  Com.  v.  Peckham,  2  Gray  514 
(giu) ;  1901,  Peterson  v.  State,  63  Nebr.  251,  88 
N.  W.  549  (whiskey). 

«  1893,  State  v.  Tisdale,  54  Minn.  105,  55 
N.  W.  903  (that  California  brandy  is  intoxicat- 


ing, noticed) ;  1893,  Thomas  p.  Ck>m.,  90  Va.  92, 
94, 17  S.  E.  788  (that  apple-brandy  is  intoxicat- 
ing, noticed). 

*  1901;  (;aldwell  v.  State,  43  Fla.  545,  30  So. 
814  (that  wine  is  intoxicating,  noticed) ;  1 897, 
Starace  v.  Rossi,  69  Vt.  303, 37  Atl.  1109  (Italian 
"  sour  wine,"  noticed  as  intoxicating).  Others 
wise,  where  the  description  implies  different  in* 

ridients:  1898,  Loid  o.  State,  104  Ga.  726.  30 
E.  949  (that  home-made  blackberry  wine  ia 
intoxioaiing,  not  noticed). 

•  Contra:  1877,  Shaw  v.  State,  56  Ind.  188 
(malt  liquors) ;  1894,  People  v.  Rice,  103  Mich. 
350,  61  N.  W.  540  ("hop  pop"). 

V  Differing  yiews  haye  been  jadicially  ex- 
pressed, but  usually  declining  notice :  1 876,  'Adler 
V.  State,  55  Ala.  16,  23  (that  lager  beer  is  a 
malt  liquor,  noticed) ;  1892,  BeU  v.  State,  91  Ga. 
227,  231,  18  S.  E.  288  (that  rice-beer  is  intoxi- 
cating, not  noticed) ;  1902,  Dn  VaU  t;.  Aagusta» 
115  id.  813,  42  S.  £.  265  (that  beer  is  intoxicat- 
ing, not  noticed) ;  1886,  Hansberg  v.  People,  120 
IlL  21,  23,  8  N  E.  857  (similar) ;  1883,  Kerkow 
V.  Bauer,  15  Nebr.  150,  155,  18  N.  W.  27  (that 
beer  is  intoxicating,  not  noticed  ;  except  so  far 
as  defined  by  statute);  1901,  Peterson  v.  State, 
63  id.  251,  88  N.  W.  549  (that  whiskey  and  beer 
are  intoxicating,  noticed) ;  1889,  Blatz  v.  Rohr- 
bach,  116  N.  Y.  450,  22  N.  E.  1049  (that  beer  ia 
intoxicating,  not  noticed;  Bradley,  J.,  diss.); 
1877,  State  r.  Grojette,  11  R.  I.  692  (that  lager 
bier  is  a  malt  liquor,  noticed) ;  1881,  State  r. 
Beswick,  13  id.  211,  220  (that  beer  is  intoxicat- 
ing, not  noticed) ;  1894,  State  v.  Sioux  Falls 
Brewing  Co ,  5  S.  D.  39,  45,  f>S  N.  W.  1  (that 
beer  is  a  malt  or  intoxicating  liqaor,  not  noticed ; 
because  there  are  many  sorts) ;  1894,  State  v. 
Church,  6  id.  89.  60  N.  W.  l43  (that  lager  beer 
is  intoxicating,  noticed). 
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§2588.  Theory  of  Jadicial  AdmiBrions. 

§  2589.  Distinction  between  Judicial  Admie- 
eioDs,  Pleadings,  Demonen  to  Eyidenoe,  and 
Estoppels. 

§2590.  Effect  of  Jadidal  Admissions:  (1) 
Condnsiye  upon  the  Party  making. 

§  2591.  Same:  (2)  Exdnsive  of  Eyideuce  bj 
the  Party  benefiting. 

§  2592.  Same:  (3)  Validity  as  a  WaiTer  of 
Unconstitationality  or  other  Illegality. 


§2598.  Same:  (4)  Effect  on  Sabseqnent 
Trials. 

§2594.  Form  of  the  Admission;  Who  is 
anthorized. 

§  2595.  Aroiding  a  Continnance  by  Judicial 
Admission ;  Testimony  of  an  Absent  Witness  of 
the  Opponent. 

§  2596.  Admissions  of  the  Gennineneae  of  a 
Document. 


§  2588.  Theory  of  Judioial  AdmlsBioxifl.  An  express  waiyer,  made  in 
court  or  preparatory  to  trial,  by  the  party  or  his  attorney,  conceding  for 
the  purposes  of  the  trial  the  truth  of  some  alleged  fact,  has  the 'effect  of  a 
confessory  pleading,  in  that  the  fact  is  thereafter  to  be  taken  for  granted ; 
so  that  the  one  party  need  offer  no  evidence  to  prove  it,  and  the  other  is 
not  allowed  to  disprove  it.  This  is  what  is  commonly  termed  a  solemn 
—  i.  e.  ceremonial  or  formal  —  or  judicial  admission,  and  is,  in  truth,  a  sub- 
stitute for  evidence,  in  that  it  does  away  with  the  need  for  evidence.^ 

This  judicial  admission  is  sharply  marked  off  from  the  ordinary  or  quasi- 
admission,  —  which  indeed  does  not  deserve  to  bear  the  same  name.  The 
latter  is  merely  an  item  of  evidence,  available  against  the  party  on  the  same 
theory  on  which  a  self-contradiction  is  available  against  a  witness.  The  dis- 
tinctions between  the  two  have  already  been  examined  (ante,  §§  1048, 1067). 
It  is  enough  to  note  that,  as  to  the  effect,  the  latter  is  not  conclusive ;  while 
as  to  its  form,  it  may  be  either  implied  or  express,  and  need  not  be  either 
written  or  made  in  open  court. 

§  2589.  Distinotion  between  '  Judioial  Admisoions,  Pleadings,  Demurren 
to  Evidence,  and  BatoppeU.  The  effect  which  a  judicial  admission  produces 
is  of  course  an  effect  shared  in  common  with  certain  other  legal  acts.  In 
the  first  place,  a  pleading  may  by  confessing  a  fact  place  it  beyond  the  range 


^  Ante  1726,  Gilbert,  Evidence,  103  ("The 
consent  of  the  parties  concerned  must  be  suffi- 
cient and  conclndine  evidence  of  the  tmth  of 
ench  fact,  for  they  [the  jury]  are  only  to  try 
the  truth  of  such  facts  wherein  the  parties 
differ");  1896.  Prestwood  v.  Watson,  111  Ala. 
604,  20  So.  600  (Brickell,  G.  J.:  ''Agreements 
of  this  character,  intelligently  and  deliberately 
made, — whether  made  by  the  parties  in  person, 
or  by  their  attorneys  or  solicitors  of  record,  — 
are  encouraged  and  favored.  Their  purpose, 
generally,  is  to  save  costs,  and  to  expedite 
trials,  by  relieving  from  rules  of  practice  which 
in  the  particular  case  are  deemed  mere  hin- 
drances, or  the  dispensation  with  mere  formal 
proof,  or,  as  in  the  present  case,  the  admission 


of  uncontroverted  facts,  of  the  existence  of 
which  the  parties  are  fully  cognizant");  1855, 
Com.  r.  Desmond,  5  Gray  80,  82  (Thomas,  J., 
referring  to  the  prosecuting  attornejr's  admis- 
sion on  trial  that  a  witness  was  an  accomplice : 
"  Admissions  made  in  the  course  of  judiciad  pro- 
ceedings are  substitutes  for,  and  dispense  with, 
the  actual  proof  of  facts").  In  Louisiana  the 
Continental  law  has  left  its  mark:  La.  Rev. 
Civ.  C.  1888,  §  2291  (**  Judicial  confession  is 
the  declaration  which  the  party,  or  his  special 
attorney  in  fact,  makes  in  a  judicial  proceed- 
ing. It  amounts  to  full  proof  against  him  who 
has  made  it.  It  cannot  be  divided  against  him. 
It  cannot  be  revoked,"  unless  made  through 
error  of  fact,  but  not  for  error  in  law)« 
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either  of  needing  evidence  or  of  permitting  dispate;  and  an  omission  to 
plead  in  denial  may  have  the  same  consequence.  The  distinction  hetween 
a  pleading  and  a  judicial  admission  seems  to  consist  in  the  circumstances 
that  the  latter  may  be  made  after  issues  joined  or  trial  begun,  and  may  thus 
counteract  or  diminish  the  effect  of  a  pleading ;  that  it  is  not  a  part  of  the 
required  statements  defining  the  parties'  issues ;  and  that  it  is  therefore  not 
subject  to  the  rules  of  time,  form,  amendment,  and  the  like,  which  govern 
the  allegations  of  pleading. 

Furthermore,  a  demurrer  to  evidence,  the  object  of  which  is  to  raise  a  ques- 
tion of  law,  will  like  other  demurrers  have  the  e£fect  of  admitting  the  facts 
conclusively  {ante,  §  2495 ).  It  has  the  further  common  feature,  frequent  in 
a  judicial  admission,  that  it  is  made  after  issues  formed  and  trial  begun ;  but 
nevertheless  it  is  in  this  respect,  like  a  motion  to  arrest  judgment,  merely  a 
postponed  pleading. 

Finally,  an  estoppel  has  the  similar  effect  of  concluding  all  dispute  of  the 
fact.  But  here  the  distinction  is  that  the  estoppel  is  an  obligation  made  by 
a  rule  of  substantive  law,  of  the  same  general  class  as  contracts  and  repre- 
sentations ;  ^  that  it  requires  some  additional  act  of  detriment  on  the  part  of 
the  obligee ;  and  that  it  is  absolute  as  regards  the  permanent  legal  relations 
of  the  parties,  and  not  merely  hypothetical  or  relative  to  the  procedure  of  a 
particular  litigation  between  them. 

§  2590.  Bffect  of  Judicial  Admisaioiui;  (1)  ConoliuiTe  npon  the  Party 
making.  The  vital  feature  of  a  judicial  admission  is  universally  conceded 
to  be  its  conclusiveness  upon  the  party  making  it,  i.  e.  the  prohibition  of  any 
further  dispute  of  the  fact  by  him,  and  of  any  use  of  evidence  to  disprove 
or  contradict  it.^  In  view,  however,  of  the  commendable  purpose  which 
leads  (or  ought  to  lead)  to  the  voluntary  making  of  admissions,  it  is  always 


^  Harriman  on  Contracts,  2d  ed.,  §  618. 

^  Cases  cited  ante,  §  2588,  and  the  foUow- 
ing:  1896,  Prestwood  &.  Watson,  111  Ala.  604, 
20  So.  600  (Brickell,  C.  J.:  "Sach  agreements 
are  sometimes  made  to  avoid  continuances,  or 
for  some  specific  purpose,  and,  by  their  terms, 
are  limited  to  the  particular  occasion  or  pur- 
pose, and,  of  course,  lose  all  force  when  the 
occasion  has  passed,  or  the  purpose  has  been 
accomplished.  But  if  by  their  terms  they  are 
not  limited,  and  are  unqualified  admissions  of 
facts,  the  limitation  is  not  implied,  and  they  are 
receivable  on  any  subsequent  trial  between  the 
parties.  And  when  made  in  open  court,  and 
reduced  to  writing,  intended  to  be  used,  and 
used,  as  an  instrument  of  evidence,  and  is  with- 
out limitation  as  to  time  or  occasion,  it  cannot 
be  withdrawn  or  retracted  at  the  mere  will  of 
either  party.  The  presence  of  witnesses  to 
prove  tne  facts  stated  is  waived.  If  the  wit- 
nesses had  been  produced  and  testified,  and  they 
died,  or  became  insane,  or  removed  without  the 
jurisdiction  of  the  court,  on  a  subsequent  trial 
evidence  of  their  testimony  would  be  admissible. 
The  admission  of  the  facts  dispensing  with  evi- 
dence, if  it  could  be  disregardea  by  either  party 
on  any  subsequent  trial,  in  the  event  of  inaoility 


to  produce  Vitnesses  to  establish  them,  would 
often  convert  such  admissions  into  instruments 
of  fraud  and  injury.  When  they  are  made 
deliberately  and  intelligently,  in  the  presence 
of  the  Court,  and  reduced  to  writing,  they  are 
of  the  best  species  of  evidence ;  and  pardea 
cannot  be  permitted  to  retract  them,  as  they 
are  not  permitted  at  pleasure  to  retract  admis- 
sions of  fact  made  in  any  form.  If  they  are 
made  im  providently  and  by  mistake,  and  the 
improvidence  and  mistake  be  clearlv  shown, 
the  Court  has  a  discretion  to  relieve  from  their 
conse<^uences,  —  a  discretion  which  should  be 
exercised  sparingly  and  cautiously");  1868, 
Paige  V.  Willet,  38  N.  Y.  28,  31  ("  A  party  who 
formally^  and  explicitly  admits  by  his  pleading 
that  which  establishes  the  plaintifiF^s  nght  wiU 
not  be  suffered  to  deny  its  existence  or  to  prove 
any  state  of  facts  inconsistent  with  that  admia- 
sion  ") ;  1880,  Oscanyon  r.  Arms  Co.,  103  U.  S. 
261,  263  ("Any  fact,  bearing  upon  the  issue 
involved,  admitted  by  counsel,  may  be  the 
ground  of  the  Court's  procedure  equally  as  if 
established  by  the  clearest  proof " ;  here  the 
counsel's  opening  statement  of  the  issues  was 
taken  as  snfiicient  for  directing  a  verdict  for 
the  defendant). 
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and  properly  said  that  the  trial  Court  may  in  discretion  relieve  from  this 
consequence.^ 

§  2591.  Same:  (2)  ZSzolnsive  of  Bvldenoe  by  the  Party  benefiting.  A 
fact  that  is  judicially  admitted  needs  no  evidence  from  the  party  benefiting 
by  the  admission.  But  his  evidence,  if  he  chooses  to  offer  it,  will  even  be 
excluded ;  ^  first,  because  it  is  now  as  immaterial  to  the  issues  as  though  the 
pleadings  had  marked  it  out  of  the  controversy  (ante,  §  2) ;  next,  because  it 
is  superfluous  and  merely  cumbers  the  trial  {ante,  §§  1863,  1904);  and  fur- 
thermore, because  the  added  dramatic  force  which  might  sometimes  be  gained 
from  the  examination  of  a  witness  to  the  fact  (a  force,  indeed,  which  the  ad- 
mission is  often  designed  especially  to  obviate)  is  not  a  thing  which  the  party 
can  be  said  to  be  entitled  to. 

§  2592.  Same:  (8)  Validity  as  a  Waiver  of  Unoonstitntioiiality  or  other 
lUegality.  The  effect  of  an  admission  being  to  remove  the  fact  from  contro- 
versy, precisely  as  if  no  plea  or  demurrer  had  raised  the  issue,  it  follows  that 
any  fact  whatever  may  be  the  subject  of  an  admission,  provided  only  that 
the  fact  does  not  require  the  Court  to  violate  those  rules  of  public  policy 
which  even  a  contract  could  not  override  or  displace.^  Consequently,  the 
admission  may  relate  to  a  fact  proved  by  evidence  otherwise  inadmissible  (by 
virtually  waiving  objection  to  it)  ;^  or  to  a  fact  which  the  Court  might  have 


'  Prestwood  v.  Watson,  Ala.,  supra f  note  1 ; 
Seely  v.  Cole,  Oh.,  post,  §  2594,  note  2. 

Under  the  Louisiana  Code,  qaoted  ante, 
§  2588,  the  rule  may  be  different :  1842,  Kohn 
V.  Marsh,  3  Rob.  La.  48,  49  (consent  to  an  order 
appointing  experts;  opinion  not  clear). 

^  1890,  Dean  v.  State,  89  Ala.  46,  8  So. 
38  (absent  witness'  testimony).     Contra:  Me.: 

1897,  Dunning  v.  M.  C.  R.  Co.,  91  Me.  87,  39 
Atl.  352  (Savage,  J. :  "  It  does  not  lie  in  the 
power  of  one  party  to  prevent  the  introduction 
of  relevant  evidence  by  admitting  in  general 
terms  the  fact  which  such  evidence  tends  to 
prove,  if  the  presiding  justice,  in  his  discretion, 
deems  it  proper  to  receive  it.  Parties,  as  a 
general  rule,  are  entitled  to  prove  the  essential 
facts,  —  to  present  to  the  jury  a  picture  of  the 
events  relied  upon.  To  substitute  for  such  a 
picture  a  naked  admission  might  have  the  effect 
to  rob  the  evidence  of  much  of  its  fair  and  legit- 
imate weight ") ;  Mass. :  1849,  Com.  v.  Milter, 
3  Cnsh.  243,  250  (other  forged  notes,  to  show 
guilty  knowledge,  the  knowledge  being  ad- 
mitted) ;  1876,  Com.  v.  Costello,  120  Mass.  358, 
364,  369  (an  admission  in  Court  of  the  fictitious 
nature  of  a  name  on  an  appeal  bond) ;  1896, 
Stetson's  Will,  —  id.  — ,  44  N.  £.  1085  (admis- 
sion of  a  will's  execution  does  not  prevent  the 
calling  of  the  subscribing  witnesses  as  such); 

1898,  Whiteside  v.  Lowney,  171  id.  431, 50  N.  E. 
930  (in  the  trial  Court's  discretion  the  evidence 
may  be  excluded). 

If  admitted,  however,  it  may  of  course  not 
be  sufficient  ground  for  a  new  trial:  1898, 
Davis  r.  Emmons,  32  Or.  389,  51  Pac.  652. 

1  1885,  New  York,  L.  &  W.  R.  Co.'s  Peti- 
tion, 98  N.  Y.  447,  453  (stipulation  as  to  com- 
missioners of  valuation ;  Earl,  J. :  "  Parties  by 
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their  stipulations  .  .  .  mapr  stipulate  away  stat- 
utory, and  even  constitutional  rights;  .  .  .  aU 
such  stipulations  not  unreasonable,  not  against 
good  morals  or  sound  public  policy,  have  been 
and  will  be  enforced ;  and  generally,  aU  stipu- 
lations made  by  parties  for  the  government  of 
their  conduct  or  the  control  of  their  rights,  in 
the  trial  of  a  cause  or  the  conduct  of  a  litigation, 
are  enforced  by  the  Courts.  ...  So  it  is  not 
true  that  parties  cannot  enter  into  stipulations 
which  in  some  sense  will  bind  and  control  the 
action  of  the  Courts  *'). 

•  1896,  Brady  v.  NaUy,  151  N.  T.  258,  45 
N.  E.  547,  549  (the  argument  that  "in  view  of 
the  conclusive  nature  of  the  presumption  that 
the  written  agreement  embraced  the  entire  con- 
tract, the  parol  evidence,  although  received  by 
consent,  cannot  overcome  that  presumption.^' 
rejected) ;  1903,  Thompson  r.  F.  W.  &  R.  G.  R. 
Co.,  31  Tex.  Civ.  App.  588,  73  S.  W.  29  (hear- 
say admitted  by  stipulation) ;  and  the  statutes 
for  depositions  {ante,  §§  1380,  1411)  frequently 
assume  this. 

In  Shaw  v.  Roberts  (1818),  2  Stark.  445, 
Abbott,  C.  J.,  acknowledged  that  an  "admis- 
sion of  particular  facts "  was  to  be  enforced ; 
his  further  remark,  that  "it  was  the  business 
of  the  Court  to  guard  against  the  reception  of 
improper  evidence,  independently  of  any  admis- 
sions whatever,  and  it  was  the  duty  of  the 
Court  to  reject  illegal  evidence,  although  the 
parties  on  both  sides  should  agree  to  it,"  was 
lU-worded  or  ill-reported ;  what  he  meant  was 
that  one  counsel's  introduction  of  improper 
evidence  was  not  such  an  acknowledgment  of 
its  pro|>riety  as  disentitled  him  to  object  to 
f urtner  inquiries  on  that  subject ;  t.  «.,  the  prin- 
ciple of  curative  admissibility  {ante,  §  15). 
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noHeed  as  nau'^existent ; '  or  to  a  rule  of  evidence  canBtitutionaUy  sanctioned 
for  the  benefit  of  the  waiving  party  ;^  or  to  some  other  rule  constitutionally 
protected,  in  particular,  to  the  failure  to  observe  the  requirements  for  legisla- 
tive proceedings  in  a  statute's  ^nactment^  Any  other  result  would  seem  to  be 
inconsistent  with  the  general  spirit  and  practice  of  our  litigation,  which  ju- 
dicially leaves  to  the  parties  the  framing  of  their  pleadings  and  issues  and 
determines  no  objection  not  expressly  raised  by  one  of  them.  Moreover, 
imless  the  admission  is  expressly  rejected  at  the  outset  by  the  opponent,  the 
judicial  refusal  to  recognize  it  would  often  permit  unseemly  breaches  of  faith 
by  counsel  who  have  agreed  to  the  admission. 

§  2593.  Same :  (4)  Effect  on  Subsequent  Tilals.  Whether  a  judicial  ad- 
mission continues  to  have  effect  for  a  subsequent  part  of  the  same  proceedings, 
including  a  new  trial,  has  been  the  subject  of  some  opposition  of  rulings, 
although  the  orthodox  English  practice  plainly  answered  in  the  affirmative.^ 

to  handwriting,  received,  the  ismie  as  to  hand- 
writing heing  not  altezed ;  "  the  admission  is  to 
be  osM  on  the  trial  of  the  cause,  whenerer 
the  trial  takes  place ;  no  matter  whether  it  be 
the  first  or  the  second  trial") ;  Canada :  1884, 
McDonald  v.  Murray,  5  Ont.  559,  575  (copv 
agreed  to  be  used  instead  of  the  original,  ad- 
mitted on  a  second  trial,  per  Wilson,  C.  J.); 
United  States:  1896,  Prestwood  o.  Watson,  111 
Ala.  604,  20  So.  600  (nsable  on  a  new  trial; 
quoted  ante,  §  2590) ;  1873,  Perrr  v.  Simpson 
W.  M.  Co.,  40  Conn.  313  (admitted  on  a  second 
trial;  jet  aUowed  to  be  disputed  by  denjing 
their  correctness) ;  1897,  Luther  v.  Clay,  100 
Ga.  236,  28  S.  £.  46  (an  agreed  statement  of 
facts  used  at  a  former  trial ;  admissible,  unless 
otherwise  expreasly  provided;  but  conclusive 
only  for  the  trial  in  hand);  1898,  King  r. 
Shepard,  105  id.  473,  30  S.  E.  634  (nsable  on 
the  second  trial,  but  not  binding) ;  1878,  HoUejr 
V,  Young,  68  Me.  215  (the  admission  binds  for 
a  new  trial,  unless  the  judge  sees  fit  to  re- 
lieve ;  "  it  would  be  wiser  to  adopt  some  rule 
bj  which  more  admissions  could  be  obtained, 
than  to  allow  parties  at  their  own  will  and 
pleasure  to  witndraw  the  few  now  made ") ; 
1860.  Central  B.  Co.  v.  Lowell,  15  Graj  106, 
128  (an  agreement  for  the  use  of  certain  com- 
putations oy  an  expert  accountant,  held  to  apply 
DjT  intention  to  a  second  trial) ;  1901,  Gallagher 
V.  McBride,  66  N.  J.  L.  360, 49  Atl.  582  (stipular 
tion  as  to  the  manner  of  payments  for  property, 
effective  on  a  second  trial) ;  1885,  New  York, 
L.  &  W.  R.  Co.'s  Petition,  98  N.  Y.  447,  453 
(stipulation  as  to  commissioners  of  valuation, 
enforced  for  a  new  appraisal  after  an  appeal 
reversing  the  original  award) ;  1902,  Cutler  v. 
Cutler,  130  N.  C.  1,  40  S.  E.  689,  semble  (ex- 
cluded on  a  second  trial ;  but  here  the  admission 
had  been  conditioned  on  another  fact,  which  no 
longer  existed) ;  1899,  Consolidated  S.  &  W. 
Co.  17.  Burnham,  8  Okl.  514, 58  Pac  654  (agreed 
statement  of  facts,  effective  for  a  second  trial) ; 
1900,  Acme  Mfg.  Co.  v.  Reed,  197  Pa.  359,  47 
Atl.  205  (stipulation  as  to  a  deposition,  not 
binding  in  a  second  action  after  a  non-suit  in 
the  first) ;  1898,  Scaife  v.  Land  Co.,  33  C.  C.  A. 
47,  90  Fed.  238  (admission  in  a  bill  of  excep- 


*  Contra:  1887,  Attorney-General  v.  Rice, 
64  Mich.  385, 391,31  N.  W.  203  (admission  that 
a  mere  title,  with  no  bill,  was  introduced  cannot 
avail  if  the  Court  sees  the  fact  to  be  contrary). 

«  Cases  cited  post,  §  2595,  note  5. 

*  1892,  Norman  v.  Kentucky  Board,  93  Ky. 
537,  547,  563,  20  S.  W.  901  (by  demurrer; 
Pry  or,  J.,  diss.).  Contra:  1873,  Happel  v. 
Brethaner,  70  IlL  166  {stipulation  for  trial,  that 
a  statute  was  not  constitntionally  passed) ;  1899, 
State  V.  Aloe,  152  Mo.  466,  54  S.  W.  494  (simi- 
lar) ;  1 884,  Passaic  Co.  v.  Stevenson,  46  N.  J.  L. 
173,  186,  193  (admission  of  lack  of  notice  of  a 
bill,  as  making  an  act  unconstitutional,  not 
received);  1895,  Carr  v.  Coke,  116  N.  C.  223, 
239,  22  S.  E.  16  (admission  of  fraud  in  enrol- 
ment, not  received) ;  1901,  Commissioners  v. 
De  Rosset,  129  id.  275,  40  S.  E.  43  (legislative 
journals) ;  1833,  Allen  v,  McKean,  1  Sumner 
276,314  (Story,  J.:  "The  people  have  a  deep 
and  vested  interest  in  maintaining  all  the  con- 
stitutional limitations  upon  the  exercise  of  legis- 
lative powers;  and  no  private  arrangements 
between  such  parties  can  supersede  them " ; 
treating  as  null  the  acquiescence  of  a  board  of 
trustees  in  an  unconstitutional  act).  It  would 
seem  that  in  such  a  case  the  Court  does  not 
have  to  commit  itself  to  a  ruling  of  nnconstitu- 
tionality;  it  can  merely  ignore  the  statute  for 
the  case  in  hand.  Compare  the  cases  on  the  con- 
clusiveness of  enrolled  statutes  {ante,  §  1350). 

Judicial  admissions  are  of  course  equally 
effective  in  criminal  cases  as  in  civil  cases  (apart 
from  such  questions  as  the  waiver  of  jury  tnal) : 
1901,  Com.  V.  McMnrrav,  198  Pa.  51,  47  Atl. 
952;  the  contrary  has 'been  declared:  1878, 
Clayton  v.  State,  4  Tex.  App.  515,  519;  but 
this  is  carrying  tenderness  for  criminals  too 
far. 

^  England:  1832,  Elton  v.  Larkins,  1  Mo.  & 
Rob.  196  (Tiudal,  C.  J.,  reserved  the  point,  but 
thona:ht  that  such  an  admission  ''applies  to 
every  trial  which  may  take  place  by  direction 
of  the  Court") ;  1835,  Doe  v.  Bird,  7  C.  &  P.  6 
(receivable  on  a  new  trial,  unless  there  was  a 
limitation  to  the  particular  trial);  1836,  Lane- 
le^  u,  Oxford,  1  M.  &  W.  508  (debt  on  a  bond, 
with  a  new  special  plea;  the  prior  admission  as 
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It  is  true  that  the  pleadings  of  the  parties  continue  to  be  binding  (subject 
only  to  the  usual  rules  for  amendment) ;  but  the  very  distinction  between 
pleadings  and  judicial  admissions  is  that  the  latter  are  not  subject  to  the 
fixed  requirements  of  the  former  (ante,  §  2689).  On  the  other  hand,  a 
regard  for  fairness  of  practice  indicates  the  opposite  result;  for  after  the 
case  of  the  party  benefiting  by  the  admission  has  been  exposed  at  the  first 
trial,  the  party  making  the  admission  may  discover  that  the  proof  of  the  fact 
would  have  been  difficult  or  onerous,  and  by  withdrawing  the  admission  he 
may  thus  obtain  a  factitious  advantage  which  the  law  hardly  contemplates 
as  the  consequence  of  a  new  tria^  Moreover,  the  ignorance  which  may  have 
led  to  an  ill-advised  admission  is  no  more  a  cause  for  revoking  it  at  the  second 
trial  than  at  the  first ;  and  in  any  event  the  judge's  discretion  may  grant  relief 
(arUe,  §  2590)  in  the  one  instance  as  well  as  the  other.  It  would  seem,  hav- 
ing regard  to  the  voluntary  and  contractual  nature  of  the  act,  that  the  dura- 
tion of  its  eifect,  no  less  than  its  scope,  depends,  after  all,  on  the  intent  of  the 
parties ;  that  this  implied  intent  may  vary  with  the  circumstances ;  and  that 
where  no  special  circumstances  indicate  the  contrary,  the  intention  should  be 
implied  to  extend  the  effect  of  the  admission  to  all  subsequent  parts  of  sub- 
stantially the  same  litigation  between  the  same  parties,  including  a  new  trial.^ 
Such  seems  to  be  the  general  trend  of  the  rulings. 

§  2594   Form  of  the  AdmiMlon  ;  Who  U  Authorised.     (1)  It  is  sometimes 

declared,  in  statute,  court-rule,  or  decision,  that  all  agreements  between  att<^r- 
neys  or  counsel,  including  presumably  judicial  admissions,  must  be  in  writ- 
ing, in  order  to  obtain  enforcement  from  the  Courts;^  and  no  doubt,  for 
admissions  mfide  out  of  court,  or  at  least  prior  to  trial  and  out  of  court,  the 
rigid  policy  of  the  law  should  look  only  at  written  admissions,  even  though 
professional  honor  could  iiot  suffer  such  a  distinction.  But  that  poUcy  need 
not  apply  to  admissions  made  in  court,  where  the  memory  of  the  judge  and 
the  presence  of  other  members  of  the  bar  could  be  trusted  for  verification  in 


tioDB  in  a  former  trial,  received) ;  1800^  Pearl 
V.  AUen,  1  Tjl.  4  (admission  of  execution  on  a 
former  trial, "  when  not  attached  to  the  record," 
insafficient). 

Whether,  though  not  binding,  they  are  at 
least  receivable  as  ordinary  admissions  (as  laid 
down  in  some  of  the  mlings  above)  depends  on 
the  general  principles  applicable  to  the  nse  of 
pleaaings  as  ordinary  admissions  (awU^  §§  1068- 
1067). 

*  Of  course  the  admission  would  not  bind 
between  other  parties :  1847,  Holman's  Heirs  v. 
Bank  of  Norfolk,  12  Ala.  369, 408  (admission  by 
stipulation  of  the  present  complainant's  counsel 
in  a  prior  suit  over  the  same  mortgage  on  a  biU 
by  other  parties  against  the  present  complain- 
ant, held  not  binding  here;  'Mt  would  be  a 
most  alarming  doctrine  that  an  admission  made 
by  counsel  in  the  progress  of  a  cause  was  proof 
of  the  fact  so  admitted  through  all  future 
time'') ;  1863,  Wilkins  v.  Stidger,  22  Cat.  231, 
238  (action  for  medical  services  to  an  injured 
person ;  defendant's  attorney's  admission  of  the 


correctness  of  the  plaintiff's  biU,  in  an  action 
by  the  defendant  a^inst  the  tortfeasor  before 
arbitrators  for  the  injury,  excluded). 

The  foUowing  ruling  seems  unsound :  1857, 
Thompson  v.  Thompson,  9  Ind.  323,  333  (con< 
dusiveness  not  nven  to  those  made  "  pending 
the  sait,"  but  only  to  those  "  made  in  court  for 
the  purposes  of  the  trial "). 

*  Cal.  C.  C.  P.  1872,  §  283  ("  An  attorney  or 
counselor  shall  have  authority  to  bind  his  client 
in  any  of  the  steps  ot  an  action  or  proceeding 
by  his  agreement  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  and  not  other- 
wise");  1878,  Holley  v.  Young,  68  Me.  215 
(''reduced  to  writing  or  incorporated  into  a 
record  of  the  case ") ;  Mass.  Rev.  L.  1902,  c. 
173,  §  70  ("All  agreements  of  attorneys  rela- 
tive to  an  action  or  proceeding  shaJl  be  in 
writing  "). 

The  atOkentication  of  the  attorney's  signature 
may  be  aided  by  principlee  already  considered 
(ante,  §§  2167,  2578). 
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case  of  misunderstanding  and  the  oral  habit  of  the  proceedings  is  inconsistent 
with  such  an  exception.* 

(2)  It  is  of  the  nature  of  an  admission,  plainly,  that  it  be  by  intention  aa 
act  of  waiver,  relating  to  the  opponent's  proof  of  the  fact,  and  not  merely  a 
statement  of  assertion  or  concession,  made  for  some  independent  purpose;^ 
in  particular,  a  statement  made  for  the  purpose  of  giving  testimony  is  not  a 
judicial  admission.* 

(3)  Judicial  admissions  are  usually  made  by  the  party's  attorney  or  counsel. 
It  is  settled  that  the  general  authority  to  conduct  the  trial  implies  the 
authority  to  make  such  admissions.^ 

§  2595.  Avoiding  a  Continnanoe  by  Judicial  Admission ;  Testimony  of  an 
Absent  Witness  of  the  Opponent.  When  a  continuance,  or  postponement,  of 
the  trial  is  applied  for  on  the  ground  of  the  present  impossibility  of  securing 
the  attendance  of  a  material  witness,  the  granting  of  the  application,  by 
orthodox  practice,  lies  in  the  Court's  discretion,  i.  e.  subject  to  no  mandatory 
rules,  provided  certain  fundamental  conditions  exist  as  to  materiality,  dili- 
gence, and  the  like.  Assuming,  however,  that  they  exist,  and  that  the  Court 
would  by  them  be  justified  in  ordering  the  continuance,  the  opponent  may 
attempt  to  remove  these  grounds  for  granting  it,  by  making  a  judicial  admis- 
sion either  that  the  witness  would  if  present  testify  as  affirmed  by  the  appli- 
cant, or  that  the  tenor  of  the  desired  testimony  is  true.     The  earlier  practice 

*  1896,  Prestwood  v.  Watson,  111  Ala.  604,20 
8o.  600  (Brickell,  C.  J.:  '* That  the  agreement 
was  not  signed  by  the  parties  or  by  the  counsel 
was  not  of  importance.  Their  signatures  were 
not  necessary  to  impart  to  it  validity.  Priyate 
aj?reements  between  parties  or  their  attorneys, 
relatiDg  to  the  proceedings  in  a  pending  canse,  — 
a<?reeinent9  not  made  in  the  presence  of  the 
Court,  —  the  rules  of  practice  require,  shall  be 
in  writing,  and  signed  by  the  party  to  be  bound 
thereby.  The  rule  has  never  been  supposed  to 
have  any  application  to  agreements  or  admis- 
sions made  in  the  presence  of  the  Court.  Upon 
such  agreements  or  admissions,  made  verbally, 
every  court  is  necessitated  to  act  daily.  The 
refusal  to  recognize  and  act  upon  them  would 
delay  the  transaction  of  business,  and  entail 
upon  counsel  and  parties  much  unnecessary 
labor.  The  purpose  of  the  rule  is  to  relieve 
such  admissions  or  agreements  from  the  infirma- 
tive  considerations  attaching  to  mere  oral  admis- 
sions of  facts  imputed  to  the  one  party  or  the 
other,  and  to  avoid  the  unseemly  wrangles, 
disputes,  and  contradictions  which  wonld  ensue 
if  they  rested  only  in  memory.  Where  the 
agreement  or  admission  is  made*  in  the  presence 
of  the  Court,  it  is  without  the  purpose  or  reason, 
if  not  without  the  letter,  of  the  rule");  1834, 
Seely  v.  Cole,  Wright  Oh.  681  (an  oral  admis- 
sion, made  in  court  on  the  opponent's  offer  of  a 
witness,  not  allowed  to  be  retracted,  unless  by 
leave  of  Court).  An  admission  made  in  the 
counsel's  statement  of  the  case  is  always  treated 
as  binding:  1895,  Lake  Erie  &  W.  R.  Co.  ». 
Rijoker,  13  Ind.  App.  600,  41  N.  E.  470  (the 
incidental  statement  of  counsel,  in  opening,  that 
he  intended  to  prove  the  fact  in  question) ;  1880, 


Oscanyon  v.  Arms  Co.,  103  U.  S.  261,  263  (cited 
ante,  §  2590).  Sometimes  a  lander  scope  may 
be  conceded:  1892,  Smith  v.  Whittier,  95  Cal. 
279,  287,  30  Pac.  529  ^au  oral  stipulation,  not 
filed  or  entered  under  C.  C.  P.  §  283,  suora,  is 
nevertheless  binding  if  it  has  been  so  acted  upon 
that  it  wonld  be  inequitable  to  disregard  it). 

»  1901,  Craipcr  i?.  lYuitt,  113  Ga.  967.  39 
S.  E.  459  (admission  of  attorney  in  private 
conversation  with  the  judge  out  of  Court,  not 
sufficient). 

«  1900,  Owen  v.  Palmour,  111  Ga.  885,  3& 
S.  E.  969  (a  party  testifying  at  a  former  trial* 
the  brief  of  evidence  therein  having  been  agreed 
to  by  counsel  and  approved  by  Court,  is  not 
estopped  from  testifving  contrary  thereto); 
1898,  Smith  v.  Olsen,  92  Tex.  181,  46  S.  W.  631 
(answer  by  way  of  discovery).  Contra^  but  un- 
sound, 1901,  Feary  v.  R.  Co.,  162  Mo.  75,  62 
S.  W.  452  (a  statement  made  on  the  stand  while 
testifying,  held  conclusive;  Valliant,  J.,  diss.). 

That  the  " nroofi  of  loss"  in  insuiance,  are 
judicial  admissions  has  sometimes  been  argued, 
but  not  with  good  reason  (an/e,  §  1073). 

The  payment  of  money  into  cotiri  was  formerly 
a  common  type*  of  judicial  admission,  more 
allied  to  a  pleading;  it  is  briefly  noticed  ante, 
§  1061,  and  more  fnUy  in  Greenleaf,  Evidence, 
§  205 ;  statutes  and  rules  of  court  often  regu- 
late it. 

>  Cases  cited  ante,  §  1063 ;  1859,  Rosenbaum 
V.  State,  33  Ala.  361 ;  1847,  Greenlee  v.  McDowell, 
4  Ired.  Eq.  481,  484. 

A  change  of  attorneys  does  not  abrogate  an 
admission  originally  binding:  1892,  Smith  v. 
Whittier,  95  Cal.  279,  289,  30  Fftc  529. 
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seems  for  a  time  to  have  left  in  the  Court's  discretion  the  propriety  of  recog- 
nizing this  as  sufficient  to  avoid  the  continuance.  But  statutes  have  now 
come,  in  most  jurisdictions,  to  prescribe  a  rule,  declaring  that  one  or  the  other 
kind  of  these  admissions  will  per  se  avoid  the  continuance,  and  (sometimes) 
that,  conversely,  an  application  based  on  specified  grounds  shall  be  granted 
unless  one  or  the  other  of  these  admissions  is  made.^ 

For  the  opponent  of  such  an  application,  i,  e.  the  party  making  the  admis- 
sion, the  difference  between  the  two  kinds  (so  far  as  concerns  the  rules  of 
evidence)  is  that  the  first  kind  still  leaves  it  open  to  him  to  impeach  the 
credit  of  the  absent  witness,  just  as  he  could  that  of  a  deponent,^  except 
that  the  rule  for  self-contradictions  raises  here  a  special  problem ;  ^  but  the 
second  kind  obviously  precludes  him  from  any  impeachment  of  credit,  since 


^  The  foUowing  list  is  not  exhaastive ; 
typical  statates  are  set  oat  in  fdU:  Ariz.  Rev. 
St.  1887,  §§  752,  753;  Ark.  Stats.  1894,  §  5797; 
Cal.  C.  C.  y.  1872,  §  595,  as  amended  by  St. 
1880  (**  The  Court  may  require  a  moving  party, 
where  application  is  made  on  account  of  the 
absence  of  a  material  witness,  to  state  upon 
affidavit  the  evidence  which  he  expects  to 
obtain;  and  if  the  adverse  party  thereupon 
admits  that  such  evidence  would  bne  given,  and 
that  it  be  considered  as  actually  given  on  the 
trial,  or  offered,  or  overruled  as.  improper,  the 
trial  must  not  be  postponed");  Colo.  0.  C.  P. 
1891,  §  177;  D.  C.  Corap.  St.  1894,  c.  55,  §  120; 
///.  Kev.  St.  1845,  llev.  St.  1874,  c.  110,  §  43  (in 
asking  a  continuance  *^  on  account  of  the  absence 
of  testimony,"  the  party's  or  his  agent's  affidavit 
stating  the  mcts  expected  to  be  proved  thereby, 
etc.,  must  be  offered) ;  §  44  ("if  the  other  party 
will  admit  the  affidavit  in  evidence,  the  cause 
shall  not  be  continued");  §  45,  Laws  1867, 
p.  157  ("  When  the  affidavit  is  concerning  the 
evidence  of  a  witness,  the  party  admitting  such 
affidavit  shall  be  held  to  admit  only  that  if  the 
absent  witness  were  present  he  would  testify  as 
alleged  in  the  affidavit,  and  such  admission  shall 
have  no  greater  force  or  effect  than  if  such 
absent  witness  were  present  and  testified  aa 
alleged  in  the  affidavit,  leaving  it  to  the  party 
admitting  such  affidavit  to  controvert  the  state- 
ments contained  therein,  or  to  impeach  said 
witness,  the  same  as  if  such  witness  were  present 
and  examined  in  open  court");  c.  38,  §  428a, 
St.  1885,  June  26,  p.  73  (on  such  affidavits  in  a 
criminal  case,  neither  party  shaU  be  "  required 
to  admit  the  aKnolute  truth  of  the  matter  set  up 
in  the  affidavit  for  continuance,  but  only  that 
such  absent  witness,  if  present,  would  testify- 
as  alleged  in  the  affidavit ;  and  if  it  is  so  ad- 
mitted, no  continuance  shall  be  granted,  but  the 
case  shall  go  to  trial,  and  tlie  party  admitting 
the  evidence  shall  be  permitted  to  controvert 
the  statements  contained  in  such  affidavit  by 
other  evidence,  or  to  impeach  such  absent  wit- 
ness the  same  as  if  he  had  testified  in  person ; 
provided  that  the  Court  may  in  its  discretion 
require  the  opposite  party  to  admit  the  truth 
absolufcelv  of  anv  such  affidavit  when,  from  the 
nature  of  the  case,  he  may  be  of  opinion  that 
the  ends  of  justice  require  it " ;  the  act  not  to 
apply  to  applicatiouB  at  the  same  term  of  Court 


when  the  indictment,  etc.,  is  found) ;  Ind.  St. 
1881,  Rev.  St.  1894,  §  413  (civil  cases ;  if  ''  the 
adverse  party  will  consent  that  on  the  trial  the 
facts  shall  be  taken  as  true,  if  the  absent  evi- 
dence is  written  or  documentary,  and,  in  case  of 
a  witness,  that  he  will  testify  to  said  facts  as 
true,  the  trial  shall  not  be  postponed  for  said 
cause ;  and  in  such  case  the  party  against  whom 
such  evidence  is  used  shall  have  the  right  to 
impeach  such  absent  witness,  as  in  case  where 
the  witness  is  present  or  his  deposition  is  used  ") ; 
§  1850  (criminal  cases;  if  ''the  prosecuting 
attorney  wiU  admit  the  truth  of  the  facts  which 
the  defendant  in  his  affidavit  for  a  continuance 
alleges  that  he  cau  prove  by  the  absent  witness, 
or  by  the  written  or  documentary  evidence 
therein  specified  and  described,  the  trial  sli.iU 
not  be  postponed  for  that  cause  ") ;  §  1851  ('*  If 
the  defendant  will  admit  that  the  facts  which 
the  prosecutor  states  he  expects  to  prove  are 
true,  the  trial  shall  not  be  postponed  for  that 
cause");  loioa  Code  1897,  §3665  (if  an  appli- 
cation for  continuance  is  sufficient,  "  luo  cause 
shall  be  continued,  unless  the  adverse  party  will 
admit  that  the  witness,  if  present,  would  testify 
to  the  facts  therein  stated,  in  which  event  the 
cause  shall  not  be  continued,  but  the  party  may 
read  as  evidence  of  such  witness  the  facts  held 
by  the  Court  to  be  properly  stated") ;  La.  St 
1894,  No.  84,  Wolff's  Rev.  L.  p.  277,  Code  Pr. 
1894,  §466;  iMo.  Rev.  St.  1899,  |§  687,  3980; 


3625 


Nev.  Gen.  St.  1885,  §  3182;  N.  M.  Comp.  L. 
1897,  §§  2986, 2987  ;  tjtah  Rev.  St.  1898,  §§  3133, 
3712  ;    Wyo.  Rev.  St.  1887,  §  3397. 

Distinguish  those  statutes  by  which  a  con- 
tinuance is  granted  on  condition  that  the  appli- 
cant assent  to  the  taking  and  using  of  depositions 
of  witnesses  now  present  for  the  opponent;  e.  q, 
Cal.  C.  C.  P.  1872,  §  596 ;  Utah  Rev.  St.  189*8, 
§  3134;  these  merely  avoid  the  necessity  of 
notice  and  other  conditions  precedent  ordinarily 
to  the  use  of  the  deposition  (  ante^  §§  1378, 1415). 

*  1881,  Powers  i;.  State,  80  Ind.  77  (the  truth 
of  an  absent  witness'  testimony  admitted  by  the 
prosecution  to  avoid  postponement;  impeach- 
ment forbidden ;  but  not  in  civil  cases,  where 
merely  the  fact  of  testifying  is  admitted) ;  1 878, 
State  V.  Miller,  67  Mo.  604,  608  (by  statute) ; 
1878,  State  v.  Thomas,  68  id.  605,  615.  The 
statutes  frequently  declare  this  expressly. 

s  The  authorities  are  coUected  ante,  §  1034. 
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the  facts  to  be  testified  to  are  judicially  admitted.^  But  he  cannot  be  forced 
to  make  either  kind  of  admission  (by  an  order  directing  the  trial  to  proceed 
and  receiving  in  evidence  the  applicant's  statement  of  the  testimony  or  the 
facts);  for  this  would  be  to  deprive  the  opponent  of  his  right  to  cross- 
examination.^  The  opponent,  however,  even  though  a  defendant  in  a 
criminal  case,  may  of  course  waive  this  right,  by  a  volutdary  admission 
of  the  testimony  or  the  facts.* 

For  the  applicant,  who  is  refused  a  continuance  when  the  opponent  makes 
one  of  these  admissions,  the  difference  between  the  two  kinds  is  obviously  a 
radical  one.  Whether  the  Court  should  require  the  more  stringent  of  the 
admissions,  t.  e.  of  the  facts  as  established,  not  merely  of  the  testimony  as 
uttered,  and  should,  in  default  of  it,  as  a  rule  of  law  grant  a  continuance 
otherwise  sufficiently  grounded,  has  been  one  of  the  controverted  questions 
in  judicial  opinion."  Begarded  as  a  matter  of  common-law  practice  or  of 
legislative  poUcy,  it  seems  to  rest  ultimately  on  local  experience.  If  either 
rule  is  found,  in  a  particular  community,  to  work  detriment  to  the  safety  of 
innocent  accused  persons  in  general  or  of  the  State's  justice  in  general,  it 
should  be  abandoned.  Thus  far  the  common  experience  has  been  that  the 
requirement  of  an  admission  of  facts,  not  merely  of  testimony,  has  served  to 
add  a  powerful  weapon  of  chicanery  to  the  armory  of  unscrupulous  counsel 
defending  hardened  villains.^  The  constitutional  objection,  it  is  true,  has 
been  raised  against  the  use  of  the  less  stringent  form  of  admission,  i.  e.  the 
objection  that  to  refuse  a  continuance,  if  the  prosecution  admits  merely  that 
the  proposed  testimony  would  have  been  given,  would  deprive  the  accused 
of  his  right  (ante,  §  2191)  to  compulsory  process  for  his  witnesses.  In  spite 
of  the  sanction  given  by  some  Courts  to  this  objection,  it  seems  to  be  totally 
devoid  of  grounds.*  The  constitutional  provision  for  compulsory  process,  as 
the  history  of  that  right  shows,  was  designed  merely  to  give  equally  to  the 
accused  (beyond  the  power  of  legislative  change)  the  aid  of  the  State's  sub- 
poena. The  contrast  marked  by  that  right  is  that,  without  it,  the  accused 
must  depend  (as  at  common  law)  solely  on  his  own  persuasion  and  the 
witness'  choice,  for  securing  his  witnesses'  attendance,  but  that,  with  it,  the 
accused,  like  the  prosecution  and  like  civil  parties,  may  invoke  the  State's 
compulsive  power,  whatever  that  may  avail    But  the  constitutional  provi^ 


*  Supra,  note  2. 

"  Ante,  §  1384 ;  1882,  Wills  v.  State,  73  Ala. 
362  (leading  case).  This  wonld  be  e^nally  tme 
in  civil  cases  ;  unless  a  statute  prescribed  a  con- 
trary role ;  for  no  constitutional  clause'  would 
prevent  such  a  statute. 

•  1884,  State  v,  Fooks,  65  la.  452.  21  N.  W. 
773;  1875,  U.  S.  v.  Sacramento,  3  Mont.  239 ; 
1903,  State  v.  Mortensen,  26  Utah  312,  73  Pac. 
562,  and  cases  cited  ante,  §  1398,  note  9. 

'  1856,  People  v.  Diaz,  6  Cal.  248 ;  1871,  Van 
Meter  v.  People,  60  lU.  168;  1866.  Wassels  t«. 
State,  26  Ind.  30;  1855,  Trnlock  v.  State,  1  la. 
515,  519;  1896,  Adkins  v.  Com.,  98  Ky.  539.  33 
S.  W.  948  (leading  case) ;  1902,  State  v.  Fairfax, 
107  La.  624,  31  So.  101 ;  1887,  State  v.  Bcrklev, 


92  Mo.  41,  4  S.  W.  24  (leading  case);  1901, 
Russell  i;.  State,  62  Nebr.  512,  87  N.  W.  344; 
1827 ;  People  v.  Vermilyea,  7  Cow.  369, 388, 394, 
399  (leading  case) ;  1867,  De Warren  v.  State,  29 
Tex.  464,  481. 

Of  course  an  admission  of  the  truth  of  the 
facts  would  suffice:  1889,  Pace  v.  Com.,  89  Kv. 
204,  207,  12  S.  W.  271  (leading  case);  1857, 
Browning  v.  State,  33  Miss.  47, 71.  Contra,  hui 
anomnlous  :  1838,  Goodman  v.  State,  Meigs  195. 

*  The  opinion  of  Orace,  J.,  in  Adkins  o. 
Com.,  supra,  forcefully  shows  this  for  Ken> 
tucky.  In  Illinois  and  Indiana  the  same  stages 
of  experience  have  developed. 

*  The  opinion  of  Grace,  J.,  in  Adkina  n. 
Com.,  Kj,,  supra,  best  expounds  this. 
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sion  does  not  have  anything  to  say  about  the  time  of  holding  trial ;  which  is 
the  only  question  here  involved.  Muoh  less  does  it  pledge  absolutely  to  the 
accused  the  presence  of  all  desired  persons,  or  any  other  superhuman  feat 
The  Constitution  cannot  raise  .witnesses  from  the  dead,  nor  spirit  them  from 
beds  of  illness  or  kennels  of  concealment  To  interpret  the  Constitution  into 
any  such  pledge  is  to  invent  (as  experience  has  shown)  a  guarantee  that  no 
determined  offender  shall  be  tried  for  his  crime  until  he  himself  pleases. 
Whether  the  one  or  the  other  kind  of  admission  should  be  required  may 
depend  on  the  circumstances  of  each  community  and  each  case ;  but  it  is 
impossible  to  regard  the  constitutional  clause  as  being  in  any  way  involved. 

§  2596.  Admisoions  of  the  Genuineness  of  a  Document.  In  probably 
most  instances  where  a  document  is  material  under  the  pleadings,  or  is 
evidentially  used,  its  genuineness  is  not  doubtful.  Yet  the  proof  of  that  gen- 
uineness may  be  onerous  and  expensive.  The  opponent's  admissions,  judicial 
or  extrajudicial,  are  receivable  for  the  purpose  {ante,  §§  2131, 2132),  and  may 
suffice ;  but  it  is  only  casually  and  seldom  that  they  would  be  available  to  the 
party  desiring  to  make  the  proof ;  and  for  lack  of  them  at  common  law,  the 
usual  evidence  must  be  resorted  to,  however  needless.  It  would  therefore  be 
the  part  of  common  sense  to  recognize  the  needs  of  the  situation  by  some  ex- 
pedient for  facilitating  the  proof.  The  appropriate  remedy  seems  naturally  to 
lie  in  securing  some  sort  of  judicial  admission,  by  rule  of  pleading  or  otherwise, 
where  the  circumstances  justify  it  It  was  Bentham  (as  usual,  one  might 
say)  who  seems  first  to  have  proposed  this  measure.^  Almost  immediately 
his  proposal  bore  fruit  in  one  of  the  Hilary  Bules  of  1834  By  this  Rule  the 
opponent  was  made  to  take  the  risks  of  paying  the  costs  of  proof,  if  after 
having  a  prior  opportunity  to  satisfy  himself  he  declined  to  admit  judicially 
in  writing  the  document's  genuineness.^  This  rule  was  preserved  in  latei 
English  legislation,'  and  furnished  one  of  the  two  chief  types  for  statutes  in 
the  United  States. 

The  other  common  expedient,  now  in  vogue  in  perhaps  the  majority  oi 
jurisdictions  of  the  United  States,  takes  the  form  of  a  rule  of  pleading,^  by 


^  1827,  Bentham,  Bationale  of  Judicial  Eyi- 
dence,  b.  VII,  c.  V.  (Bowring's  ed.,  vol.  VII,  pp. 
185-188). 

«  Rules  of  Practice,  Hilary  Term.  4  Wm.  IV 
(set  out  Ib  10  Bing.  456),  No.  20  ("  Either  partj, 
after  plea  pleaded,  and  a  reasonaole  time  before 
trial,  may  give  notice  ...  of  his  intention  to 
adduce  in  evidence  certain  written  or  printed 
documents ;  and  unless  the  adverse  party  shaU 
consent,  by  indorsement  on  such  notice,  within 
forty-eight  hours,  to  make  the  admission  speci- 
fied," the  offering  party  may  move  that  the  op- 
ponent show  cause,  and  "the  jadge  shaU,  if  be 
think  the  application  reasonable,  make  an  order 
that  the  costs  of  proving  any  document  specified 
in  the  notice,  which  shi£  be  proved  at  the  trial 
to  the  satisfaction  of  the  judge  or  presiding  offi- 
cer, shall  be  paid  by  the  party  so  required,  what- 
ever may  be  the  result  oi  the  cause  ' ;  provided 
that  the  judge  ^  may  give  time  for  inquiry  or 
examination  of  the  documents  intended  to  be 


offered  in  evidence,  and  give  such  directions  for 
inspection  and  examination,  and  impose  such 
terms  upon  the  partv  requiring  the  admission, 
as  he  shaU  think  fit  ;  and  no  costs  of  proving 
a  document  shall  be  sdlowed  "to  any  party  who 
shall  have  adduced  the  same  in  evidence  on  any 
trial,  unless  he  shall  have  given  such  notice  as 
aforesaid,  and  the  advene  partv  shall  have  neg- 
lected or  refused  to  make  such  admission "  or 
the  jadge  have  indorsed  the  application  as  not 
reasonable  to  be  granted);  1841,  Rutler  v. 
Chapman,  8  M.  &  W.  388  (Rule  20  held  to 
apply  to  anj  document,  and  not  merely  one  in 
tine  possession  or  power  of  the  party  seeking  to 
offer  it). 

'  1853,  Report  of  the  Commission  on  Com- 
mon Law  Procedure,  I,  44;  1852,  St.  15  &  16 
Vict.  c.  76,  §S  117-119 ;  1854,  St.  17  &  18  Vict. 
c  125,  §  25 ;  1883,  Rules  of  Court,  Order  32» 
rule  2. 

«  It  is  sometimefl  miBcalled  a  rule  of  evi* 
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requiring  a  special  denial  on  oath  (either  in  the  formal  plea  or  in  a  separate 
aitidavit)  of  the  genuineness  of  the  document;  in  default  of  this  denial,  the 
genuineness  cannot  be  put  in  issue.  This  form  is  adapted  especially  to 
documents  named  in  the  pleadings  as  a  foundation  of  the  claim  or  defence ; 
the  other  is  applicable  to  any  document  whatever.  In  a  few  jurisdictions, 
both  measures  have  been  separately  recognized ;  in  others,  the  statute  com- 
bines features  of  both.^ 

There  are  also  occasional  other  expedients  for  applying  the  principles 
of  pleading  or  of  judicial  admissions  to  facUitate  the  proof  of  documents, 
but  they  are  of  only  local  vogue  or  narrow  scope.®    There  is  still  room  for 


dence  ;e.g.f  1867,  Joynes,  J.,  in  James  R.  &  K.  Co. 
V.  Littlejohn,  18  Gratt.  53,  76. 

*  The  following  list  is  not  exhaostiye ;  typical 
•tatates  are  set  out  in  full :  Ala.  Code  1897, 
§  1801 ;  Ariz.  Rev.  St.  1887,  §  1877  ;  Ark.  Stats. 
1894,  §  2929;  Col.  C.  C.  P.  1872,  §  447,  as 
amended  by  St.  1874  ("When  an  action  is 
broneht  upon  a  written  instrument,  and  the 
complaint  contains  a  copy  of  such  instroment,  or 
a  copy  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  are  deemed 
admitted,  unless  the  answer  denying  the  same 
be  verified '') ;  §  448  ('*  When  the  defense  to  an 
action  is  founded  on  a  written  instrument,  and  a 
copy  thereof  is  contained  in  the  answer,  or  is 
annexed  thereto,  the  genuineness  and  due  exe- 
cution of  such  instrument  are  deemed  admitted, 
unless  the  plaintiff  file  with  the  clerk,  within  ten 
days  after  receiving  a  copy  of  the  answer,  an 
affidavit  denying  the  same,  and  serve  a  copy 
thereof  on  the  defendant ") ;  §  449,  as  amended 
by  St.  1880  ('*But  the  execution  of  the  instru- 
ment mentioned  in  the  two  preceding  sections  is 
not  deemed  admitted  by  a  failure  to  deny  the 
same  under  oath,  if  the  party  desiring  to  contro- 
vert the  same  is  upon  demand  refused  an  inspec- 
tion of  the  original.  Such  demand  must  be  in 
writing,  served  by  copy  upon  the  adverse  party 
or  his  attorney,  and  med  with  the  papers  in  the 
case  ") ;  Colo.  C.  C.  P.  1891,  §  62 ;  Fla.  Rev.  St. 
1892,  §  1073;  III.  Rev.  St.  1874,  c.  110,  §  34, 
Rev.  St  1845,  p.  415,  §  14  (<<  No  person  shaU  be 
permitted  to  deny,  on  trial,  the  execution  or  as- 
signment of  any  instrument  in  writing,  whether 
s^ed  or  not,  upon  which  any  action  may  have 
been  brought,  or  which  shall  be  pleaded  or  set 
up  by  way  of  defense  or  set-off,  or  is  admissible 
under  the  pleadings  when  a  copy  is  filed,  unless 
the  person  so  denying  the  same  shall,  if  defend- 
ant, verify  his  plea  by  affidavit,  and  if  plaintiff 
shall  file  his  affidavit  denying  the  execution  or 
assignment  of  such  iustrumeilt;  provided,  if 
the  party  making  such  denial  be  not  the  party 
alleged  to  have  executed  or  assigned  sucn  in- 
strument, the  denial  may  be  made  on  the  infor- 
mation and  belief  of  such  party  ") ;  Ind.  Rev.  St. 
1897,  §  491;  Kan.  Gen.  St.  1897,  c.  95,  §  379; 
La.  C.  Pr.  1894,  §  324;  Mass.  Pub.  St.  1882,  c. 
167,  §  21,  Rev.  L.  1902,  c.  173,  §  86  (*'  Signatures 
to  written  instruments  declared  on  or  set  forth 
as  a  cause  of  action,  or  as  a  ground  of  defence 
or  set-off,  shall  be  taken  as  admitted,  unless  the 
party  sought  to  be  charged  thereby  files  in  Court, 
within  the  time  aJlowed  for  an  answer,  a  special 


denial  of  the  genuineness  thereof,  and  a  demand 
that  they  shaU  be  proved  at  the  trial ") ;  Miss. 
Annot.  Code  1892,  §§  1797-1800;  Mo.  liev.  St. 
1899,  §  742  (for  any  material  paper) ;  §§  746, 
6762  (for  an  instrument  on  which  pleading  is 
founded);  Nebr.  Comp.  St.  1899,  §  5967;  Act. 
Gen.  St.  1885,  §  3557;  N,  M.  Comp.  L.  1897, 
§  2685,  sub-sec.  123,  §§  2977,  2984;  N.  Y. 
C.  C.  P.  1877,  §  735  ("  The  attorney  for  a  party 
may,  at  any  time  before  the  trial,  exhibit  to  the 
attorney  for  the  adverse  party  a  paper  material 
to  the  action,  and  request  a  written  admission  of 
its  genuineness.  If  the  admission  is  not  given, 
within  four  days  after  the  request,  and  the  paper 
is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to 
prove  its  genuineness,  must  be  ascertained  at  the 
trial  and  paid  by  the  party  refusing  the  admis- 
sion ;  unless  it  appears,  to  the  satisfaction  of  the 
Court,  that  there  was  a  good  reason  for  the  re- 
fusal"); N.  D.  Rev.  C.  1895,  §  5648;  OkL 
StatB.  1893,  §  4257;  S.  D.  Stats.  1899,  §  6481; 
Tex.  Rev.  Civ.  Stats.  1895,  §  2318;  Utah  Rev. 
St.  1898,  §  3473;  Wash.  C.  &  Stats.  1897, 
§  6048;  Wis.  Stats.  1898,  §§  4184,  4192;  TTyo. 
Rev.  St.  1887,  §  2636. 

*  In  Minntsolay  a  statute  which  in  literal  read- 
ing declares  a  genuine  presumption  of  authentica- 
tion (anU,  §§  2130,  2132)  has  been  judicially 
construed  apparently  into  one  of  the  above  sort : 
Minn.  Gen,  St.  1894,  §  5751  ("  Every  written  in- 
strument purporting  to  have  been  signed  or  exe- 
cuted by  any  person  shall  be  proof  that  it 
was  so  signed  or  executed,  until  the  person  by 
whom  it  purports  to  have  been  signed  or  exe- 
cuted shall  deny  the  signature  or  execution  of 
the  same  by  his  oath  or  affidavit '' ;  except 
where  the  purporting  person  "  shall  have  died 
previous  to  the  requirement  of  such  proof"); 
1860,  Pennsylvania  Ins.  Co.  v.  Murphy,  5 
Minn.  36,  40  (statute  applied  to  articles  of  part- 
nership) ;  1862,  Turrell  v.  Morgan,  7  id.  368,  372 
(held  not  to  apply  to  unsigned  indorsements  on 
a  note);  1878,  Bradley  v.  Kelly,  25  id.  160 
(printed  notice  in  plaintiff's  name  *;  genuineness 
not  presumed) ;  1883,  Mast  v.  Matthews,  30  id. 
441, 16  N.  W.  155  (the  statute  applies  only  in 
actions  against  the  maker  of  the  instrument  or 
to  defences  or  counterclaims  against  him) ;  1897, 
Moore  v.  Holmes,  68  id.  108.  70  N.  W.  872  (dis- 
tinguishing this  rule  from  that  which  requires  a 
specific  traverse  of  execution  in  order  to  put 
execution  in  issue;  Canty,  J.,  diss.,  on  the 
ground  that  the  signature  purported  to  be  by  an 
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improvement  and  expansion.  Here,  as  everywhere,  the  time  has  hardly  come 
when  the  law  can  alford  to  consider  as  closed  that  great  period  of  rational 
advance  which  owed  its  first  marked  impulse  to  the  caustic  preaching  of 
Bentham. 


agent,  and  that  the  anthority  of  an  agent  could 
not  be  presnroed) ;  1898,  Fitzgerald  v.  English, 
73  id.  266,  76  N.  W.  22  (does  not  applj  where 
the  alleged  signer  is  dead  or  is  not  a  partj). 

In  Georqia  and  in  Texas  a  statute  forbids  the 
use  of  deea-copies  from  the  registry  if  an  affidavit 
denying  the  originieU's  genuineness  is  made ;  but 
this  is  constraed  as  stiS  permitting  a  forgery  to 


be  shown,  even  though  the  sworn  denial   is 
omitted  {ante,  §  1651). 

In  several  jurisdictions  there  are  statutes  ex- 
empting from  proof  of  deeds  prior  to  a  common 
source  of  title,  unless  the  opponent  makes  a  sworn 
denial ;  e.  g.,  1884,  Thatcher  v.  Olmstead,  110  lU. 
26 ;  compare  ante,  §  2132,  note  6. 
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505 
507 
547 
549 
670 
571 
1096 


1674 
2313 
1856,  2218 
1859,  2219 
1        2124 
8        2124 
3        2124 
2220 
1859,  2219 
1856,  2218 
1380,  1411, 
1710,  1856 
1880,  1411 
73 
916 
1681 
1380 
1828 
811 
1837,  1869 
1881 
1163 
U63,  1863 
446,  1163, 
1862 


Session  Laws. 


1892,  c.  11 
1900,  c.  17, 

c.  26, 
c.  27, 


13 
27 

7 
14 


c.  49.  «  80 


';l 


1903,  c.  12 
C.15 
C.27, 
c.  33, 


1903,  c.  18, 
cl9 


39 

14 

186 

187 

197 

71 

300 
356 
711 


3220 

2065 
2281 
1680 
1074, 1674, 
1684,  2162 
2281 
1828 
1908 
2167 
2281 
1680 

196 
1680 
1680 
2215 
2281 

488 


PRIMCB  Edward  Island. 
StatuU  1889,  c.  9  (Evidence  Act). 


3687 


I 


3 

4 


488 
488 
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Pbihcb  Edwabd 

5 
6 

7 

8 

9 

10 

11 

12 

18 

16 

16 
17 
18 
19 
90 
31 
22 
23 
36 
26 
27 
28 
29 
30 
31 
32 
33 
34 
;§  36-87 
38 
42 
43 
44 
46 
46 
47 
48 
49 
60 
62 
63 
64 
66 
56 
67 
68 


ISLAITD  (c<mt*d). 
Section 

488 

488,2252 

488,2061 

488 

488 

488 

2066 

2066 

1828 

900,905, 

907 

1028 

1268 

986,1270 

1290 

2016 

1680, 1681 

1644,1680 

1681 

2162 

1647. 1680 
1680 
1680 
2376 

1680,1684 
1680 
2167 
1684 
1684 
1675 
2162 

1225,  1661 
'  1225,1869 

1225, 1651 

1226,  1651 
1225,  1651 

1676 
1223,  1869 
1225, 1661 
1676 
1619 
2167 
2150 
1681 

1411. 1681 
1213 
1207 


Other  Session  Laws, 


1853, 
1873, 


c.  12, 


C.21, 
c.  22, 


1887,  c.  4, 


1890, 
1898, 
1899, 

1900, 


1 

9 

24 

107 

244 

246 

246 

247 

248 

253 

3 

8 

4 

36 

h 

c.  3,  ( 16 


c.  3, 
c.  3, 
c.  15, 


1869,  2219 

1869,  2219 

1304, 1310, 1320 

1163 

1856,1859,2219 

1856, 1869, 2218 

1856,  1869 

1856,  1859 

1856, 1859 

1163, 1862 

1380 

1380 

1380 

2281 

1680 

1669 

1669 

196 


nznniD  states. 


Constitution  1875, 

Art.  I,  §  7 
$19 


1897,  2191,  2262 
2089 


CcdslSS?, 


§ 


Beetkm 
1710 

1680,  1681 
1680 
1710 

1680,1684 

1672, 1680 

1325,  1651, 

1676 

1225, 1676 

1225, 1676 
1680 
1680 
2201 

1674, 1680 
2067 

1386,1661 

1674 

488,3218 

488,987 

1270 

1399,1301 
666 
3696 
1710 
1519 
1619 
1704 

1644, 1680, 

im,  8167 
1239 

1839,1680 
1680 
1680 
1680 
1680 
1680 
1680 

1680,1684 

1680,1684 
1673 
2907 
1411 
1382 
1382 
1382 
1411 
1411 
8218 
1866 

916,  2210 

1859,  2219 
1859 
1383 
1388 
1710 
1387,1389, 
1412 
1383 

1889, 1412 
1412 
1383 
1412 
1672 
1680 
1710 
1674 
1660 
1681 
1411 

1644, 1680 

1644, 1680 
1674 

1676, 1680 
1676 
2160 
1710 


3284 

1«74 

8265 

1674,  1680 

3780 

1674 

3797 

1674 

8807 

1640,1680 

8860 

1674, 1680 

3895 

1665 

4068 

1640,1680 

4265 

2051 

4276 

1804,  1310, 

1330 

§4277 

1810, 1312, 

1820 

4381 

1681 

4283 

1681 

4300 

1413 

4805 

S381,2360 

5385 

1326 

5389 

1411 

5390 

1383 

5291 

1411 

6393 

1411 

5398 

1883,1411 

5297 

488,8273 

6298 

488 

5299 

180D 

6300 

8056 

5301 

488 

5303 

488 

5508 

3061 

Session  Laws, 

St.  1899,  Feb.  1,  No.  %a        1325, 

1676 


Code  of  Crimind  Procedure  1900. 


27 

3360 

30 

1851 

137 

1873 

145 

488 

146 

488 

148 

488,1890, 

8873,3876 

150 

488 

158 

8056 

155 

3061 

156 

8567 

878 

1326 

311 

1326 

313 

862 

314 

1837 

316 

1326 

335 

1326 

338 

1326 

371 

1326 

666 

1890 

Cioi  Cois  mo. 

94 

1676 

99 

1885, 1651 

106 

1336, 1661 

108 

1385,1651 

110 

1339 

116 

1661 

151 

1681 

167 

3051 

Code 

of  Civil  Proeedure  1900. 

187 

1873 

188 

1163 

888 

3567 

480 

1069 

8688 


CANADA— UNITED  STATES. 


I 


Beotion 

490 

1859,  2219 

630 

2207 

638 

1710 

f39 

1710 

640 

1710 

644 

1411 

646 

1382 

650 

1382 

652 

1382 

653 

803 

656 

1389 

657 

1882, 1411 

658 

1887,1893 

659 

1867 

660 

1837 

663 

781,1908 

664 

770 

665 

736 

666 

773 

667 

905,907 

668 

1877, 1896, 

1898 

669 

fB8,  987, 1270 

670 

1028,1263 

671 

64,1104 

672 

1861 

673 

885, 1008, 

2034,2056 

674 

8201,  2210 

675 

987,  2210, 

9223,2252. 
2270 

676 

781,  2210 

683 

1062 

684 

2067 

685 

1383 

690 

1887, 1412 

694 

1828 

695 

*   1828 

696 

1828 

1033 

488,  966,  987 

1034 

488 

1035 

488 

1036 

2292 

1037 

2395 

1038 

2380 

1039 

1680 

1040 

1680 

Penal  Co<U  1837. 


14 

861 

545 

nil, 
nil, 

1270 
1.345 
1346 
1347 
1356 
1418 
1648 
1653 
1656 
1667 
1659 
1660 
1669 
1670 
2054 
2069 
2075 
2091 
8097 


par.  8 

par.  4 


8281 
2281 
2281 
2395 
2880 
1326 
1326 
1837 
1837 
1326 
8360 
1873 

3689,2042 
2085 

1889, 1625 
2044 
2056 
1163 
1800 
2207 
1382 

1889, 1411 
1382 

1889,1411 


Revued  Statutes  1887. 


753 

753 

763 

929 

931 

978 

988 

984 

997 

999 

1359 

1648 

1649 

1828 

1831 

1834 

1836 

1836 

1837 

1839 

1849 
1850 
1855 
1856 
1858 
1863 
1864 
1865 
1866 
1867 
1868 
1869 
1870 
1871 
1878 
1878 

1874 
1875 
1877 
1878 
1879 
2037 

2088 
2039 
2040 
2118 
2556 
2561 
3144 
3145 
3184 
8238 
3248 
3251 


Section 

2595 

2695 

1878 

1672 

1660 

1304 

1804, 1810, 1320 

1411 

8052 

1411 

1389 

488 

488 

8201 

916 

1382 

1382 

1382 

1382 

1888, 1387. 

1412 

1889 

1411 

916 

916 

916 

488,516 

488 

488 

1828 

1684 

1680 

1680, 1681 

1678,  1881 

1675,  1680 

1680 

1885, 1651, 

1676 

1681 

1680,  1681 

2596 

1275 

167a 

488,  935,  966. 

987,  1828 

488 

488,  2292 

488,  2272,  2276 

488,2067 

1275 

1660 

1225 

1665 

1681 

2050 

2051 

1681 


RevUed  Statutei  1901, 


820 
2528 
2534 

2535,  par.  6 
par.  6 
§2555 


1851 
1856,  2218 
2218 
2395 
2380 
1859, 2219 


Session  Laws. 

1889,  Mar.  21,  No.  52  1644,  1680 
1893,  Mar.  6,  No.  4  1413, 1669 
1895,  Mar.  11,  No.  20,  §  8  8881 
1897,  No.  6,  $  50  2152 

1899,  Mar.  16,  No.  65  2380 
1903,  No.  25        1886,  1375, 

1387, 1413 

8689 


AXKAJXBAB, 


C<mtt$tution  Wi^. 

8MtiO« 

k 

8191 

8 

8853 

10 

1397 

14 

8039 

26 

1828 

III, 

9 

2281 

XTX, 

1 

1828 

/Stadtftf  189^, 

§721 

1676 

§728 

1225,  1651 

§724 

1239 

§726 

1825, 1651, 1676 

§756 

1326 

§767 

1326 

§758 

1374 

§1995 

1837 

§1996 

1837 

§1997 

1326 

§8055 

2360 

§8073 

1851 

§2118 

2207 

§2117 

1382 

2118 

1411 

2224 

1873 

2225 

1163 

2230 

8056 

2231 

9071 

2511 

8067 

2874 

1684 

2875 

1684 

2876 

1680 

2877 

1681 

2878 

1681 

2879 

1839 

2880 

1680 

2881 

1680 

2882 

1874, 1680 

2883 

1680 

2884 

1675 

2885 

1675 

2886 

1680 

§2887 

8109 

§2888 

1680, 1684 

§2889 

1680 

§2890 

1680 

§2891 

1680 

§2898 

1680 

§2898 

1519 

§2894 

1519 

§2895 

1519 

§§2898-890Q 

1859,  2219 

2901 

1859 

2908 

2531 

2906 

1625, 1684 

2907 

1685, 1684 

2908 

488 

2909 

488 

2910 

488,8272 

2911 

488 

§2913 

488 

2918 

488 

2914 

488,2218 

2915 

488 

2916 

488 

§  2916  (5) 

2292 

§2917 

488 

2918 

8395 

2919 

8380 

2920 

1828 

2921 

1828 

2928 

1828 

§8928 

1828 
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7425 

7427 
7445 


IWChOII 

1828 

2596 

2207 

2^1 

1867 

781, 1908 

770,  773,  914 

906,  907,  917 

923,  987,  1270 

1028,  1263 

1104 

1876,  1896 

1837 

2199 

1909, 1910 

1861, 1883 

1710 

1710 

1411 

1411,2207 

2162 

2162 

2162 

9999  1382 

1383 

1887,  1412 

1681 

2162 

1856 

1878 

1163 

2051 

2051 

2050 

1382, 1411 

1310, 1320 

1304,  1310, 

1320 

1411 

1681 

2106 


Seition  Lawi, 


1895,  Apr.  9,  No.  88 
1899,  Feb.  28,  No.  22 
1901,  Feb.  27,  No.  24 
1903,  No.  81 


1710 
2239 
1354 
2239 


Caufobhia. 
CoMtitution  1879. 


Art.  I, 


4 

18 

20 


1828 

1397,  2191,  2252 

I   2039 


Politieal  Code  187£, 


804 

795 

1117 

2214 

8769 

3789 


89 
282 
334 
676 


987,  2281 
1675 

1640,  1680 
2220 
1710 

1640, 1680 


P«9ia/  Code  Wt. 


J6I8 


987,  2281 

2281 

2281 

488 

1887, 1897, 

1898, 1411, 

1413 

2252 


n,  M«iii-i 
imchOu 


709 

704 

867 

868 

869 

882 

926 

948 

1093 

1093,  par.  1 

1099 

1100 

1101 

1109 

1108 

1106 

1107 

U08 

1110 

nil 

1112 
1117 
1119 
1120 
1204 
1329 
1328 

1380 
1388 
1339 
1345 
1346 
1353 
1362 


Civa  CodM  1S72, 


130 

297 

1207 

1289 

1290 

1298 

1307 

2059 

2471 

§2484 


278 

283 

447 

448 

449 

454 

468 

595 

596 

607 

610 

657 

997 

1000 

1307 


1308 
1315 

1316 
1317 

1328 
1839 
1879 


1826 

§1798 
1829 

1674 

1826 

1175 

1887 

1880 

1175 

1837 

1839 

2106 

1896,1848 

1844 

2034 

1882 

1845 

657 

2360 

1847 

923 

1851 

1849 

1062 

1878,2277 

§1850 

1750 

196 

1852 

1480 

488,2279 

1853 

1455 

488 

1854 

2113 

2279 

1855 

ItUL  1225, 1230, 

488,1008 

1969,1275 

2039 

§1868 
§  1870, 

2025 

9085 

p«r. 

a 

1072 

1839,  1625 

ptt. 

4 

1480, 1465, 

2061 

1480 

9044 

P*r- 

8 

1887, 1418 

2056 

P*r- 

9 

2016 

2056 

P*r- 

10 

688,1938 

1856 

ptt. 

U 

1480,  1597, 

1163 

1605 

1800 

par. 

19 

1597 

1411 

par. 

IS 

1480 

488 

§1875 

2162 

488,2252, 

§1879 

488.1828 

2972,2276 

§1880 

488,2063 

2207 

§1881 

488,2241, 

1382 

2292 

1882 

par. 

8 

2395 

1389, 1411 

par. 

4 

2380 

1411 

par. 

9 

2375 

1882 

§1882 

488,2292, 

1389,  1411 

§1883 
§1884 

2380 

1909,  1910 

811 

^JBm 

§1898 

1225,1680 

2067 

§1900 

1684 

1680 

1901 

1680 

1225,  1651 

1902 

1271,1703 

2050 

1903 

1852,1662 

2050 

1905 

1681 

2061 

1906 

1681 

2476 

§1907 

1978,  2110, 

1674 

2158 

1689,1680. 
1710 

§1918 

1680,1684 

1919 

1651, 1680 

1710 

1920 
1921 

1639 
1681 

welSJi, 

1922 
1928 

1681 
16n,  1680, 

1669 

1681 

2594 

§1925 

1239 

2596 

§1926 

1639 

2596 

§1935 

1292 

9596 

§1936 

1587 

1848 

§1937 

1188,  1230, 

2538 

1234,  1267 

2595 

§1938 

1906,  1207, 

9595 

1208 

1878 

§1939 

2125 

1163 

§1940 

1290 

2354 

§1941 

1997,  1298, 

1062 

1302 

1859,  2219 

§1942 

• 

9132,  2137, 
1800,  130i 

797, 1186, 

1310,  2019 

§1948 

701 

1304, 1310 

§1944 

1698,  2016 

1304, 1310, 

§1945 

9017,  2137 

1320 

§1946 

1455, 1519, 

1387, 1413 

1639 

797,  1185, 

1947 

1619, 1521 

1310 

1948 

1676 

1681 

1950 

2373 

2052 

§1951 

1186,1225, 

1674 

1661, 1676 

8640 


AEKANS  AS  —  COLORADO. 


I 


1954 
1968 


19B8 
1982 
1987 
1989 
1990 
1997 
2009 
2010 
2016 
2020 
2021 
2024 
2028 
2031 
2032 
2033 
2034 

2042 
2043 
2044 
2046 
2047 


par.  4 
par.  6 
par.  9 
par.  10 
par.  11 
par.  12 
par.  18 
par.  14 
par.  15 
par.  28 
par.  24 
par.  24 
par.  25 
par.  26 
par.  30 
par.  31 
par.  32 
par.  34 
par.  40 
par.  40 


$2061 

par.  2 
par.  3 
par.  4 
par.  6,  7 

§2065 


2094 
2095 
2096 
2097 
2102 


8«oti<A 

1168 

»^  1684, 1703 

2510 

287 

2518 

2518 

2515 

1687, 2515 

2518 

2535 

2534 

2520 

95 

1213 

2529 

2531 

2505 

2527 

2530 

2137 

2532 

1073 

2039,  2042 

2526 

2201 

2207 

2199 

1411 

1710 

1710 

2162 

1411 

1411, 18.56 

1382 

1389 

1382 

1411,  IS.^ 

1382 

912,  1387, 

1389 

1867 

1837 

781,  1908 

770 

736,  745, 

748,  763, 

769,  761 

773,  914, 

1890 

900,905, 

907 

1877, 1896, 

1898 

923,  987, 

1270,  1985 

1028,  1263 

64,  1104 

1263,  1861, 

1883 

1013 

2034 

1008 

2056 

2272 

987,  2210, 

2223,  2252 

781,  2210 

1062 

2067 

1383 

1387,  1389, 

1412 

1828 

1828 

1828 

1828 

2667 


Session  Laws, 

1860,  Apr.  22,  §  207 
1891,  p.  186 
1893,  p.  26,  §  82 
1897,  c.  74 

Colorado. 
Constitution  1S76. 


Section 
1664 
2281 
2281 
1651 


Art.  II, 


4 
9 
16 

§17 

18 


Art.  VII,  §  9 


1828 

2039 

1897, 1398, 

2191 

1882, 1397, 

1398,  1411 

2252 

2281 


Annotated  Statutes  1891, 


16 

176 

185 

216 

226 

384 

444 

447 

467 
467 
50S 
504 
838 

874 

914 

922 

1168 

1170 

1171 

1172 

1178 

1267 

1268 

1312 

1817 

1325 

1460 

1678 

1746 

1747 

1748 

1749 

1752 

1753 

1756 

1759 

2066 

2206 

2404 

2406 

2414 

2426 

2546 

2650 

2651 

2780 

2796 

2981 

2985 

3003 

3147 

3161 

3164 


1672 

1710 

488  1 

150 ; 

1326 

1671,  1680 

1225,  1651 

1226,  1651. 

1676 

1275 

1681 

1680 

1680 

1S26, 1661, 

1680 

1826 

1665 

1680 

488 

488 

488,2272 

488 

488 

1625 

1889 

2281 

2086 

2061 

1851 

2281 

1684 

1681 

1839^  1678 

1680 

1680 

1710 

1239,  2167 

1195 

1270 

1674,  1680 

1680 

1710 

1859,  2219 

1387 

1680 

1411 

1411 

488 

1680 

1681 

1680 

1644, 1680 

1680 

1680, 1710 

1862 


3176 
3287 
3289 
3290 
8297 
8382 
8706 
8788 
8741 
3752 
3758 
8755 
3766 
3761 
3762 
3771 
3786 
8827 
3830 
3876 
3910 
8920 
3972 
4240 
4251 
4316 
4397 
4442 
4669 
4670 
4671 
4672 
4674 
4676 
4679 
4785 
4807 
4816 
4817 
4818 
4819 
4820 
4821 
4822 


§4828 
§4824 


§4825 

4827 
4888 
4884 


Section 

1862 

1676 

1828 

1828 

1680 

488 

S88,  1672 

1672 

2162 

1275 

1660 

1706 

1705 

1705 

1705 

1040,  1674 

1674 

1674 

1674 

1674 

1674 

1040,1680 

1680 

150 

160,  1680 

1680 

1680 

1680,  1684 

1304 

1304 

2050 

2062 

1411 

1810, 1320 

1411, 1681 

488 

1680 

488 

1519 

488 

488 

488 

1828 

488,  935, 

066,  987, 

1270, 1828 

488 

488,2292, 

S876,  2380, 

2395 

488,2292, 

8880,2395 

1710 

1382 

1411 


Code  of  Cufil  Procedure  189L 


61 

62 

162 

177 

187 

188 

217 

281 

336 

341 

342 

348 

344 

349 

354 

355 

356 

357 

358 


2281 
2596 
1848 
2596 
1873 
1168 
2864 
1062 
1828 
1411 
1382 
1889, 1411 
1387 
1382 
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14  Wash. 

111,247. 

1135, 

1136,  1138, 

1157.1615 

1195 

17  Wash.    84,111,220, 

17.  Dexter        19S 

,  321.  1072, 

247, 

1157,  1398, 

2530 

1977,  2497 

17.  Dickey 

1072 

V.  Dale 

17.  Dickinson 

1398,  1432. 

109  1a. 

1855 

1725 

141  Mo. 

728 

17.  Dickson 

17.  Daley 

1781 

6  Kan. 

1853 

V.  Dalton 

78  Mo.      106.  278.  2071 

27  Mo.      59, 

1013,  1028 

V.  Dietz 

2059 

20  R.  I. 

1441 

17.  Dildy 

833 

V.  Danforth    166, 

1154,2062 

V.  Dill 

3808 

248,  988 

State  17.  Dilley  1874 

17.  Dillon  581 

17.  Diskin  1072 

17.  Divine  1354 

17.  Dixon 

47  La.  An.  687 

131  N.C.        1447,2150 
V.  Dockstader  290 

17.  Dodson 

4  Or.  247 

16  S.  C.   609,  2100,  2245 
V.  Doherty  682 

17.  Dolan  1974 

V.  Dollar  2203 

V.  Dominique  1750 

17.  Donehey  1350 

V.  Donelon  194,  988.  2100 
17.  Donnelly  987,  2056 

17.  Donovan 

61  la.  2097 

10  N.  D.  2259 

V.  Doon  2354,  2355 

17.  Dooris  2167 

V.  Douette  7.36 

17.  Douglas 

53  Kan.  506 
26  Nev.                     2060 

17.  Douglass 

34  La.  An.  1404 

81  Mo.  1890 
20  W.  Ya.       2183,  2306 

17.  Dove  923,  1125,1126 

r.  Dowd  1853 

17.  Downs 

148  Lid.  2577 

50  La.  An.  585 

17.  Drake 

82  N.  C.      833,  855,  857 
113  N.  C.  835,  855 

r.  Drawdy  609 

17.  Dreany  1205 

17.  Driscoll  1142,1750 

17.  Dubois 

54  la.  2071 
49  Mo.  153 

V.  Dudley  2235 

17.  Dudonssat  987, 1128. 1129 
17.  Duestrow  233,  390,  770 
17.  Dnffey  62,  923,  1010, 

1014,  1839 
17.  Duffy 

57  Conn.  944,1909 

15  la.  2261,  2271 

124  Mo.  1157 

17.  DnfooT  276,1144 

17.  Dumphey       68,  HI,  246, 

247,  580 
17.  Duncan 

6  Ired.        109,  140. 142, 

1476 
64  Mo.  861 

116  Mo.  1476,  1755 

142  Mo.  2497 

8  Rob.  La.  1896 

7  Wash.  2276 
17.  Dunn 

109  la.  416 

116  1a.  1855 

80  Mo.  2354 
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Section 
State  V.  Dunwell  2575 

V.  Dttplechain  1116 

V.  Durham     S21,  1212,  2233 
V.  Darnam  343,  2060 

w.  Dusenberry  2061 

V.  Dwire  1010 

V.  Dyer 

59  Me.  2239 

139  Mo.     923,  987, 2277 
V.  Earnest  1969 

V.  Easterlin  2044 

V.  Eastwood  363,  2265 

V.  Eaton 

3  Harringt.  1349 

75  Mo.     Ill,  2079,  2080 

17.  Eaa  2060 

V.  EddoD  63,  1442 

V.  Edwards 

34  La.  An.  105 

106  La.  851,  862 

19  Mo.  1270,  2569 

79  N.  C.  1821 

112  N.  C.  1974 

2  Nott  &  McC.        2260, 

2271 
51W.  Va.       2183,2264 
V.  Efler  2277 

V.  Esan  923,  1985 

V.  Ehinffer  1960 

V.  Eisennoiir  1877 

o.  Ekanger  987,  2270 

V.  Elkins  111,  246,  247, 

1013 
V.  Ellington  949 

V.  EUioU 

15  1a.  2100,2115 

45  1a.  111,247,804, 

935,  1442,  1443 

68  N.  C.  1021 

V.  Ellis  246 

V.  Ellsworth    950,  953,  1029 

r.  EUwood         194.  789,  792, 

995,  1270 
V.  Elmer  2273,  2276 

V,  Emery  363 

V.  Emory  1778 

V.  En  278 

V,  England  131 

V.  Engle  1652 

V.  English  239 

V.  Enke  2062 

V.  Enochs  2281,  2282 

V.  Epstein     1072,  1750,  1810 
V.  Erb  1938 

p.  Erving  1195 

V.  Estonp  1072,  1750 

V.  Evans 

8  Hnmph;  2576 

.55  Mo.  1476 

124  Mo.  1439,  1440, 

1442 

138  Mo.  276,  2239 

166  Mo.  1671 

33W.  Va.  111,246, 

247,  581,  1626 

V.  Eyeritt  1852 

V.  Fahey  2042 

V.  Faile  HI 

V.  Fairfax  2595 

VOL.  IV. 


State  V.  Fairlamb 
V.  Fannon 
V.  Farmer 
V,  Farrington 


Section 
2273 
1842 
13,  987,  2277 
728,  1855, 
1890,  2016 
17.  Fasset  2354,  2363 

V.  Faulkner    21,  2042,  2270, 

2298 
17.  Favre  2276,  2354 

V.  Fav  2276 

17.  Feister  689 

t7.  Felker  111,248 

17.  Felter 

25  la.  232,  233,  675, 

681 

32  la.  1384 
17.  Feltes            495,  499,  821, 

933,2071 

17.  Ferguson 

71  Conn.  195,  987 

2  Hill  S.  C.  1431 

9  Nev.  923 

17.  Feuerhaken  2059 

V.  Field 

14  Me.  246 
119  Ma                     1350 

V.  Fiester  2450 

17.  Finch  716 

17.  Findley  1230,  2535 

17.  Finley  761,  1382,  1442 
17.  Fisher 

33  La.  An.         111,247 
162  Mo.  949,  2276 

17.  Fitchette  343 

17.  Fitzgerald 

63  la.  1398,  2062, 

2098 

130  Mo.  106,  143, 

1697,  1896 

68  Vt.  286,  2306 

17.  Fitzhugh  1072,  1433 

r.  Fitzsimmons     1625,1839, 

1842 
V.  Fitzsimon  200,  1761 

17.  Flanagan  2081 

V.  Flanders 

118  Mo.  1205 

38  N.  H.  658,  726, 

1969 
17.  Flemming  851,  2497 

17.  Fletcher  140,  457, 

1442,  1476 
V.Flint  261,460,  1126, 

1128,  1129 
V.  Floyd  63 

V,  Flynn 

124  Mo.  326 

36  N.  H.  2183,  2264 

17.  Foley 

130  Mo.  258 

144  Mo.  118,  1072 

15  Nev.  522.  523 
46  N.  H.  1620 

17.  Folwell  216,  414,  1977 
17.  Fonteuot 

48  La.  An.        363,  390, 

692,  770 

50  La.  An.  248,  1976 
9.  Fooks       1398,  2595 

3800 


Section 

State  V.  Foot  You 

1447 

17.  Foote 

675 

17.  Forbes 

247,  794, 

1839,  1841 

V.  Force 

830,  836,  855 

17.  Ford 

37  La.  An. 

21,  246, 

247,  1841 

3  Strobh. 

21,  216,  290, 

349,  1985 

V.  Forschner 

62,  200>  398, 

923,  928,  1618 

17.  Forsythe 
V.  Fortner 

1051 
836,  851,  854 

17.  Foster 

30  Kan. 

2044 

23N.  H 

2276 

17.  Foulk 

2513 

V.  Fountain 

2062 

17.  Fonrnier 

143,  923,  987, 

1722,  2100 

17.  Fowler 

276 

17.  Fox 

79  Md. 

2580 

79  Mo. 

2349 

25  N.  J.  L. 

655,  793 

17.  Francis 

1350 

17.  Frank 

60  Nebr. 

1350 

61  Nebr. 

1350 

109  La. 

952 

V.  Franks 

153,  238,  580 

17.  Fraunbnrg 
17.  Frazier 

1445 

6Baxt. 

855 

109  La. 

508 

17.  Frederic 

276 

17.  Freeman 

1 

5  Conn. 

2354 

4  Jones  L. 

354 

100  N.  C. 

1131 

43  S.  C. 

1051 

17.  French 

2062 

«.  Frew 

1836 

17.  Frey 
17.  Frierson 

2239 
247 

17.  Fritz 

2016 

17.  Froiseth 

2252 

V.  Frug^ 

28  La.  An. 

2349 

44  La.  An. 

1106 

17.  Furbeck 

1164 

V.  Furgerson 
17.  Gabriel 

278 
1755 

V.  Gailor 

238 

V.  Galla 

1890 

r.  Galli^her 
17.  Gallehngh 

2086 

1750 

17.  Grannon 

1807,  2559 

17.  Gardiner 

1938 

17.  Gardner 

1  Root 

2235 

88  Minn 

2270 

r.  Garic 

63,  246 

V.  Garland 

987,  1044 

17.  Garrand     396,  1434.  1442 

V.  Garrett 

Busbee 

987,  2272 

71  N.  C. 

2265 
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State  V.  Ganington       149,  2272 

V.  GarriBon  276,  1442, 

2497 

V.  Garth  1439 
V.  Garvev 

25  La.  An.         852,  860 
28  La.  An.  858,  860 

11  Minn.  661 
V.  Gates 

ISO  Mo.  1976 

28  Wash.  106,  2081 

V.  Ganbert  1877 

V.  Gaj  2354 

0.  Gaylord  1890,  2276 

V.  Geddes  390,  815,  2059. 

V.  Geddifl  689 

V.  Gedicke  1722 

V.  Geer  2241 

V.  Gemmill  1195 
V.  George 

8  Ire.  1126,1131, 

1132 

60  Minn.  1375,  1398 

V.  German  2071 

V.  Geeell  987, 1842 

V.  Gigher  580 

o.  Gilbert  1072,  1075 

V.  GilcreaM  2100 

I?.  Gild  1447 

V.  GiUick  1855 

V.  Gilman  821,  843,  852 

V.  Gin  Pon  1818 

V.  Gironx  1955 

V.  Giyens  2008, 2016 
o.  Glaas 

5  Or.  1976 

50  Wis.  852,  2276 

9.  Glave  2273 

V.  Gleim  934,  987,  2497 

V.  Glenn  1350 

V.  Gljnden  821 

V,  Gljnn  948, 953,  1029 

V.  Goddard  1154,2016 

V,  Goetz  347 

V.  Goff  105,  237,  916 

V.  Goforth  2236,  2497 

V.  Goin  2514 

V.  Gonce  2085,  2086 

V,  Gonsonlin  1874 

V.  Goodbier  953,  1036, 

1037,  1046 

V.  Goode  1807 

17.  Goodrich  111,  247,  953 

o.  Goodwin  394,  694, 728 

V.  Gore  1842 
o.  Gorham 

60  Me.  2183 

67  Vt.  851,  862 

V.  GoBey  2079,  2296 

V.  Goesett  832,  861, 2100 

V.  Gottfreedson  347 

V.  Goyette  2582 

V.  Grady  2354 

V.  Graff  2059 
0,  Graham 

46  Mo.  254 

74  N.  C.  859,  2265 

121  N.  C.  354 

23  Utah  360 


State  9.  Grant 

22  Me.  830 

79  Ma       106,  108,  391, 

923,  1124,  1131, 

1263 

144  Mo.  987 

V.  Granville  1406 

V.  Grate  1614 

V,  Graton  2555 

V,  Graves  1890,  2273. 

2276 
V.  Grear 

28  Minn.  499,  933 

29  Minn.  2071,  2073 
V.  Grebe  154,  285 
0.  Green 

35  Conn.  390,  397 

Kirby  238 

46  La.  An.         246,  247 

92N.  C.  118,238 

48  S.  C.  520,  770, 

2056,  2100 

v.  Greenborg  982,  987 

o.  GreenleaT        1807,  1854, 

1976 
V.  Greenwade  351 

V.  Gregor  HI 

».  Gregory 

5  Jones  L.  855 

33  La.  An.  952,  1963 
V,  Gri£Sn 

48  La.  An.  830 

87  Mo.  1852 

V.  Grimmell  2385 

9.  Griswold 

67  Conn.       2183,  2264, 

2277 
73  Conn.  2273 

9.  Grover  860,  862,  867 

9.  Groves  2496 

9.  Gmbb  1974 

9.  Gruff  861 

9.  Gnild 

149  Mo.  728,  2513 

10  N.  J.  L.        275,  836, 

855,  2071 

9.  Gnnagy  2062 

9.  Guy 

106  La.  923 

107  La.  1034 
69  Mo.        106,  111,  247 

9.  Haab  987 

9.  Hack  142,  960,  987, 

1476 
9.  Haddonfield  &  C. 

Turnpike  Co.  2572 

9.  Hagan 

45  La.  An.     1839,  1842 
54  Mo.  836 

164  Mo.  832,852 

9.  Hagood  1850 

9.  Hahn  1706 

9.  Haines  692 

9.  Hairston  62, 1496 

9.  Hale  987,  1072 

9.  Halford  1136 

9.  Hall 

9  Nev.  247 

N.  C,  44  S.  £.  581 

8810 


State  9.  Hall 

14  a  D.  702 
S.  D.,  91  N.  W.        696, 

1633 

9.  Hallock  354 

9.  Halstead  1234, 1235 

9.  Hamilton  923 

9.  Hancock  1163 

9.  Hand  1620 

9.  Haney  2056 

V.  Hanley  682 
9.  Hanna          150,  218, 2081 

9.  Hannett  391 

9.  Hardin  2056 

9.  Harding  347 

9.  Hargrave  1362 

9.  Hargroves  784 

9.  Harkins  2056,2059 

9.  Harlan  105,  2079 

9.  Harman  832,  1349 
9.  Harper 

101  N.  C.  2355 

35  Oh.  St.  1432 
9.  Harr  791 
9.  Harras  2059 
9.  Harrington  581 
9.  Harris 

100  la.  235 

5  Lred.  570,  705 

45  La.  An.  111,247 

48  La  An.  276 

51  La.  An.  280 

59  Mo.  246.  247 

76  Mo.  247 

150  Ma  1079 

63  N.  a  1975 
9.  Harrison 

111  La.  Ill 

66  Vt.  918,  2079 

36  W.  Ya.  2349,  2354 
9.  Hanold  153, 194, 

216,  326 

9.  Hartley  1803 
9.  Harvey 

1121a.  166,1154 

28  La.  An.  1398,  1405 

131  Mo.  693,  728, 

994,  2512 

9.  Hascall  2349, 2354 

9.  Haskitts  2535 

9.  Hastings 

24l£nn.  1350 

53  N.  H.  701,  2008, 

12016,  2020 

9.  Hasty  1655,  2273 

9.  Hatcher  852, 1667, 

2243 
9.  Hatfield 

3  Head  2281 

72  Mo.  2205 

48  W.  Va.  905,  1890 

9.  Hathaway  716 

9.  Hathom  1890 

9.  Hawkins  2116 

9.  Haworth  861, 1037 
9.  Hayden 

45  la.  1667, 1669, 

2060 

51  Vt  681,  1988 
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State  V.  HayM 

105  1a. 

2062 

UUtah 

218 

V.  Haynes 

71  N.  C. 

142,  1476, 

1873 

7N.D. 

1002,  1003 

V.  Hays 

22  La.  An. 

228,  233 

23  Mo. 

4,  247,  276 

V,  HajTward 

62  Minn. 

105,  232, 

233,  932,  961, 

1725.  1726 

iNott&McC.         2042 

V.  Hazen 

2088,  2239 

V.  Heacock 

59,  1022 

V.  Head 

1198 

V.  Healey 

258 

V.  Heatherton 

2062 

V.  Heed 

2042 

V.  Height 

2252,  2264, 

2265,  2382 

V.  Heldenbrand 

7 

V.  Helm 

106 

0.  Henderson 

84  la. 

2060 

52  S.  C. 

1028 

29  W.  Va. 

2016 

r.  Hendricks 

172  Mo. 

1126,  17.50 

15  Mont. 

78,  1620 

V.  Hennessy 

2059 

V.  Henry 

107  Ala. 

1044 

5  Jones  L. 

56.200 

51  W.  Va. 

568,  1168 

V,  Henson 

987,  1066 

V.  Herbert 

660,1911, 

2304,  2319 

0.  Hernia 

851 

V.  Herron 

2513 

V.  Hersom 

792 

V.  Hess 

318 

V.  Hice 

56 

V.  Hicks 

27  Mo. 

246 

6  S.D. 

2059 

V.  Higdon 

205 

V.  Higgins 
v.  HilKrg 

1354 
62,  398, 

1616,  2060 

V,  Hildreth 

1732 

v.HiU 

2  Hill  S.  C. 

1375,  1402 

46  La.  An. 

2514 

91  Mo. 

2061 

134  Mo. 

1072 

65  N.  J.  L. 

851,2130 

2  Sneer 
48W.  Va. 

1225 

2056 

52  W.  Va. 

983,  987, 

1270,  2196 

V.  Hilmantel 

1712,  2215 

V.  Hinkle 

61a. 

39,  238,  390, 

569,  2273 

S3  Or. 

1079 

V.  Hilton 

2086 

Sootion 
852 
1350,  2577 
1976 
2559 
318,  2513 
2085,  2086 
2513 


278 

987 

1738 

2081 

63 

1450,  2535 

792,  794 

2056 

200,  398 

247 

1938 

331,  2272 

1853 

1375,  2098 

2088 

706,  709 


State  V.  Hobbs 
V.  Hocker 
v.  Hockett 
V.  Hodge 
V.  Hodges 
V.  Hodgskins 
V.  Hoffman 
i\  Hogan 

67  Conn. 

115  1a. 

120  Ind. 
r.  Hogard 
V.  Hogae 
V.  HoTcomb 
V.  Holden 
V.  Holland 
V.  HoUenbeck 
V.  HoUingsworth 
v»  Holloway 
o.  Holmes 

65  Minn. 

12  Wasb. 
17.  Hooker 
r.  Hooks 
V.  Hooper 
V.  Hopkins 

50  Vt  915,  1286, 

1841,  1871,  1890, 

2154 

56  Vt.      760,  1876 

13  Wash.  831,  852 
V.  Hopkirk  660,  728 
V.  Hopper  111,276 
V,  Hoppiss  1897 
V.  Horn  2016,  2167,  2569 
V.  Home           85,  106,  1014, 

1028,  2276 
V.  Horton  1755 

V,  Hossack  792,  968, 

2130 
v.  Hongbton  744 

V.  Hooser  1374, 1397, 

1398,  1404 
V.  Houston 

78  Ala.  1974 

1  Bail.  313,  318 

r.  Houx  987 

V.  Howard 

19  Kan.  521 

4  McC.  2042 

91  Me.  1219,2109,, 

2464 
118  Mo.  498,811 

9N.  H.  923,1111, 

1618,  1985 
17  N.  H.  2354 

82  N.  C.  266,  1732 

Or.,  72  Fac.  1044 

35  8.  C.  1884,  1890 

32  Vt.  1714,  1725, 

2059 
V.  Howell  95,  2520 

V.  Hoyt 

46  Conn.  1700 

47  Conn.    106, 232, 238. 

1621,  2339 

13  Minn.  1029 

123  Mo.  2534 

V.  Hackins  1853 

3811 


BeetioB 
State  V,  Hndson 

50  la.  278,  580 

110  la.  2079 
V.  Hndson  Co.  Elec- 
tric Co.                    2579 

V.  Hudspeth 

150  Mo.  396.  1890, 

2273 

159  Mo.  692,  1750 

V.  Huff 

161  Mo.  280 

11  Ney.  987,  2277 
V.  Hughes 

58  la.  2239 

106  1a.  .   398,2062 

'     29  La.  An.  2097 

71  Mo.  1018,  1021, 

1841 

8  S.  D.  1029 
V.  Hull 

26  la.  1349,  2059 

18K.  L     78,2272,2273 

45  W.  Va.  1951 

V,  Hnmason  326,  1404 

V.  Hnnsaker  1029,  1873 

V.  Hunt 

112  1a.  1802 

128  N.C.  105 

v.  Hnnter       791,  1136.  1164 
V.  Hnntly  1732 

V,  Hurd  398,  2239 

V.  Hurst  689 

V.  Hussey 

Busbee  2239 

7  1a.  1141 

v.  Hutchison  394,  1718, 

2062 
V.  Huxford  1974 

V.  Hyde  580 

V,  Hyer         2056, 2057, 2060 
V.  Hymer  106 

V.  Ice  2272 

V.  Imlay  1135,1138 

V.  Irwin 

1  Hayw.  1327 

Ida.,  71  Fac.  987 

V.  Isaacson       106,  457,  J  852 

0.  Isenhart  1645, 1796, 

1876 
V.  Isham  1273,  2555 

V,  Jackson 

12  La.  An.  246,396 
33  La.  An.  246,  2<f7 
37  La.  An.  246 
44  La.  An.  247,923,987 
106  La.                     1046 

111  La.  1382 
17  Mo.  63,  246,  247 
95  Mo.            2273,  2276 

106  Mo.  580,  2056, 

2059 

112  Mo.  321 

9  Mont.  1045 
65  N.  J.  L.  398 
9  Or.                   506,  507 

V.Jacobs 
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